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Staniland  v.  Willott,  p.  246,  is  a  case  of  some  interest  on 
the  topic,  not  a  grateful  one  at  best,  of  donatio  mortis  causa 
With  regard  to  the  minor  point  about  the  costs  of  unsup- 
ported charges  of  fraud,  we  doubt  whether  the  modern 
enlarged  discretion  of  the  Court  would  always  be  so  lenient 
nowadays. 

Some  of  Knight  Bruce's  latest  judgments  as  a  Vice-Chan- 
cellor are  in  this  volume.  In  Salmon  v.  Cutts  (pp.  320,  323) 
he  remarked  in  his  characteristic  manner  that  a  solicitor  who 
seeks  his  profit  by  buying  his  own  client's  property  which  he 
is  employed  to  sell  "  must  not  be  overpowered  with  surprise, 
or  expect  to  meet  an  exuberance  of  sympathy,  if  he  shall  find 
his  motives  and  conduct  harshly  construed  and  described 
roughly."  Lord  St.  Leonards,  on  appeal,  took  a  still  more 
severe  view  of  the  solicitor's  conduct  in  less  picturesque 
language.  At  p.  353.  Dr.  Ollendorff,  who  perhaps  increased 
the  learning  of  nations,  and  certainly  the  gaiety  of  those  who 
read  Punchy  appears  as  plaintiff  in  a  copyright  case.  But 
there  is  nothing  amusing  in  the  report,  and  only  the  final 
remarks  in  the  judgment  disclose  Knight  Bruce's  interest  as 
a  scholar  in  maintaining  authors'  rights.  In  Walter  v.  Selfe, 
p.  393,  the  kind  and  amount  of  interference  with  "  the 
ordinary  comfort  of  existence  "  that  will  constitute  an  action- 
able nuisance  are  carefully  discussed.  The  points  laid  down 
are  that  danger  to  health  is  not  a  necessary  element  in 
nuisance,  and  the  existence  in  the  neighbourhood  of  similar 
nuisances,  or  conditions  tending  to  produce  them,  does  not 
justify  setting  up  a  new  one.  It  will  be  observed  that  in 
this  case  the  appeal  from  the  Vice-Chancellor's  decision  was 
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reported  only  in  the  Law  Times,  as  in  Salmon  v.  Cutts  it  has 
to  be  sought  in  the  Law  Journal.  Neither  of  these  cases  can 
be  completely  accounted  for  in  any  mere  reproduction  of  the 
"  authorized  "  series  of  reports.  Abbott  v.  Sworder,  p.  439, 
is  generally  accepted  as  haying  settled,  notwithstanding  one 
later  contrary  decision,  the  rule  that  specific  performance  oi 
a  contract  for  sale  will  not  be  refused  merely  on  the  ground 
of  undervalue.  The  following  case,  Habershon  v.  Vardon, 
p.  448,  shows  us  a  somewhat  artless  precursor  of  the  move- 
ment now  called  Zionism.  The  Court  seems  to  have  been 
remarkably  anxious  to  preserve  "  our  amicable  relations  with 
the  Sublime  Porte,"  though  the  Crimean  War  was  hardly 
casting  its  shadow  before  so  early  as  1851.  Or  perhaps  at 
that  time  a  robust  view  prevailed  as  to  the  expediency  of 
discouraging  eccentric  charitable  bequests.  This,  at  any 
rate,  appears  to  be  the  natural  explanation  of  Briggs  v. 
Hartley,  p.  514 ;  where  the  first  bequest,  intended  to  found 
an  essay  prize  for  natural  theology,  might  without  violence, 
it  is  submitted,  have  been  construed  in  a  benignant  sense  not 
less  consistent  with  Christianity  than  the  scholastic  doctrine 
of  the  law  of  nature ;  and  as  to  the  second,  we  are  not  told  in 
what  way  the  bequest  was  uncertain.  The  suggestion  made 
in  argument  that  a  prize  essay  on  the  advantages  of  emigra- 
tion to  the  United  States  would  be  hostile  to  the  welfare  of 
Great  Britain,  as  tending  to  deprive  the  Crown  of  subjects, 
does  not  seem  to  have  been  taken  seriously.  We  need  not 
suppose  that  the  world  of  letters  has  lost  materially  by  the 
decision ;  but,  while  we  are  satisfied  in  fact,  we  are  not  so 
easy  about  the  law. 

In  Stevens  v.  Wildy,  p.  499,  reported  only  in  the  Law 
Journal,  Sir  L.  Shadweli  decided  that  the  author  of  a  book  may, 
without  any  other  formal  assignment,  register  other  persons 
as  joint  owners  of  the  copyright  with  himself.  It  seems 
to  follow  that  he  may  register  others  without  himself  if  he 
thinks  fit,  and  we  believe  this  is  assumed  to  be  so  in  practice. 
No  later  authority  on  the  specific  point  has  been  found. 
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Hetsham  v.  Blackwood,  p.  596,  is  a  curious  case.    The  poMt 
actually  decided  is  that  where  an  action  for  libel  is  founded 
on  a  charge  of  a  felonious  act  attended  with  supposed  cireix«U 
stances  of  moral  aggravation,  it  is  not  a  good  justificatxoji 
merely  to  show  that  the  plaintiff  did  commit  that  felonioi^ 
•et     There  is  no  such  presumption  in  law  as  that  homici<je 
cannot  be  made  more  or  less  disgraceful  by  additional  facts 
which  are  not  relevant  to  the  legal  description  of  the  offence. 
Incidentally,  we  learn  from  the  statement  complained  of  that 
about  the  year  1830,  though  judges  laid  down  in  unqualified 
terms  (as  they  were  bound  to  do)  that  killing  in  a  duel  was 
murder,  juries  did  not  always  act  on  their  directions. 

On  the  point  of  the  satisfaction  of  a  debt  by  a  stranger, 
Bdshato  v.  Bush,  p.  639,  should  be  noted  up  against  Jones  v. 
Broadhurst,  82  R  K.  351.  The  same  case  is  an  important 
authority  on  the  operation  of  a  negotiable  instrument  as 
conditional  payment ;  and  another  aspect  of  the  same  prin- 
ciple is  illustrated  by  Southall  v.  Bigg,  Forman  v.  Wright, 
p.  731. 

Marshall  v.  Fork,  Newcastle  and  Berwick  By.  Co.,  p.  742, 
is  a  leading  decision  in  the  learning  of  actions  of  tort 
"  founded  in  contract."  Earlier  in  the  volume  it  appears  that 
Lord  Adolphus  Vane,  whose  valet  established  his  own  right 
to  sue  for  the  loss  of  his  personal  luggage  although  his 
master  had  taken  both  tickets,  was  near  getting  into  serious 
trouble  with  the  Court  for  refusing  to  appear  as  a  witnj 
at  the  trial. 

Maule  J.  asked  in  Cotterell  v.  Jones,  at  p.  762  :  u 
an  instance  of  an  action  against  two  or  more  for  a  con. 
to  do,  and  doing,  a  thing  which  would  not  be  actiona. 
done  by  one?"  quasi  diceret  non,  as  they  say  in  the 
Books.     Notwithstanding  the  strong  opinion  of  a  few  emin 
persons  to  the  contrary,  we  think  Mr.  Arthur  Cohen,  in 
j_e   memorandum  annexed  to  the  report  of  the  Royal  Commission 
Cm    m  Trade  Disputes  and  Combinations  (1906),  has  conclusively 
proved  that  the  negative  answer  suggested  by  Mr.  Justice 
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Maule  is  correct  in  fact  and  sound  in  law.  This  appears 
to  be  regarded  as  settled  in  America.  "  Though  conspiracy 
may  be  a  crime,  it  is  not  a  substantive  tort.  Like  malice,  it 
is  an  element  which  may  serve  to  aggravate  a  legal  injury, 
but  cannot  alone  support  legal  liability  "  :  Street,  The  Foun- 
dations of  Legal  Liability,  vol.  i.  p.  372.  It  is  no  real 
exception  to  this  that  there  are  some  forms  of  damage  which 
can  seldom  or  never  be  inflicted  by  one  person  alone,  though 
one  learned  author  seems  to  treat  it  as  such  :  Burdick  on 
Torts,  288. 
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MALCOLM  v.   SCOTT  (1).  w«- 

x   '                                           Dec.  3,4,  5,  6. 
(3  Mac.  &  G.  29—53;  S.  C.  2  H.  &  Tw.  440;  20  L.  J.  Ch.  17  ;  15  Jur.  21.)  

A  mercantile  firm  at  Calcutta,  by  a  letter  dated  the  16th  January,  1841,   coTJjJJjlAM 
directed  their  London  correspondents  to  hold  a  sum  of  money  payable  on  ^q       ' 

the  19th  November  following  out  of  remittances  and  consignments  on  the 
general  account  at  the  disposal  of  a  creditor  of  the  Calcutta  firm  in  Liver-      „ 
pool.    The  Calcutta  firm  at  the  same  time  acquainted  the  creditor  of  the         21  26.   ' 

directions  which  they  had  given.    The  London  firm  informed  the  creditor  

that  they  had  received  and  registered  the  order,  and  after  stating  that  they  Lord 

were  in  advance  for  the  Calcutta  firm,  and  declining  to  accept  bills  for  any  Truro,  L.C. 
part  of  the  amount,  said,  that  if  remittances  should  come  forward  to  enable  [  29  ] 
them  to  meet  the  wishes  of  the  Calcutta  firm,  they  would  lose  no  time  in 
advising  the  creditor.  The  London  firm  also,  in  acknowledging  to  the 
Calcutta  firm  the  receipt  of  the  order,  said,  that  the  state  of  the  accounts 
did  not  then  warrant  them  in  meeting  the  requisition,  but  they  would  meet 
it,  if  in  a  position  to  do  so,  before  November :  Held,  by  the  Lord  Chan- 
cellor Cottenham,  on  a  bill  filed  by  the  creditor  against  the  London  firm, 
that  the  correspondence  raised  no  case  of  equitable  assignment,  and  that 
the  only  question  was,  whether  the  defendants,  the  London  firm,  had 
entered  into  a  legal  contract  with  the  plaintiff,  and  that  the  equity  of  the 
plaintiff  was  consequential  on  the  establishment  of  such  a  legal  contract. 

His  Lordship,  considering  that  the  effect  of  the  correspondence  might 
depend  on  mercantile  usage,  directed  the  cause  to  stand  over,  with  liberty 
for  the  plaintiff  to  bring  such  action  as  he  might  be  advised.  An  action 
was  brought  by  the  plaintiff  accordingly,  the  result  of  which  was  that  it 
was  finally  determined  that  the  plaintiff  had  no  legal  cause  of  action. 

On  the  cause  coming  on  again  before  the  Lord  Chancellor  Truro,  his 
Lordship  expressed  his  concurrence  in  the  judgment  of  Lord  Cottenham, 
and  held  further  that  the  result  of  the  proceedings  at  law  left  no  equity  in 
the  plaintiff  to  be  administered,  and  that  the  bill  ought  to  be  dismissed. 

The  two  questions  involved  in  this  case,  which  was  an  appeal 
from  a  decree  of  the  Vice-Chancellor  Wioram,  were,  first,  whether, 

(1)  Field  v.  Megaw  (1869)  L.  E.  4  C.  P.  660. 
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Malcolm  upon  the  construction  of  a  certain  letter  of  the  defendants,  they  had 
Soott.  undertaken  to  pay  to  the  plaintiff  the  produce  of  any  remittances 
or  consignments  from  India,  after  the  satisfaction  of  their  own 
demands  against  the  consignor  up  to  a  stated  period ;  and,  secondly, 
whether  that  letter  and  two  other  letters  from  the  consignor  to  the 
plaintiff  and  defendants  respectively,  operated  as  an  equitable 
[  *20  ]  assignment  on  the  proceeds  of  all  consignments  remitted  *by  the 
consignor  beyond  the  amount  necessary  to  satisfy  dependencies 
existing  at  the  date  of  these  two  last  letters. 

It  appeared  that  Adam,  Scott  &  Co.,  were  merchants  at 
Calcutta,  and,  at  the  time  of  the  transaction  in  question,  con- 
siderably indebted  to  the  plaintiff  George  Malcolm,  carrying  on 
business  at  Liverpool  under  the  name  of  George  Malcolm  &  Co. 
The  defendants,  the  firm  of  Scott,  Bell  &  Co.  in  London,  were 
the  correspondents  of  Adam,  Scott  &  Co.  The  correspondence 
immediately  referable  to  the  questions  in  this  suit,  was  comprised 
in  the  following  letters. 

On  the  16th  January,  1841,  the  Calcutta  house  wrote  to  the 
defendants  as  follows  :  "  Calcutta,  16th  Jan.,  1841.     Deab  Sirs, — 
Ere  this  reaches  we  hope  you  will  have  realised  a  large  portion 
of   our    consignments  and  remittances  via  Colombo,   China  and 
Mauritius,  to  enable  you  to  dispose  of  the  following  sums  from  our 
general  account  with  you.     Although  we  are  pretty  confident  you 
will  be  in  possession  of  funds,  we  are  not  certain,  and   do  not, 
in  consequence,  grant  drafts.     We    are    desirous    of    remitting 
Cs.  Rs.  100,000  to  Mr.  George  Malcolm,  as  if  by  a  draft  to-day 
at  ten  months  date,  at  exchange  2*.  l£d.  per  Cs.  Be.  10,625/., 
which  would  fall  due  in  London,  19th  November  next ;  Cs.  Rs.  50,000 
to  you  and  Mr.  W.  Scott  for  his  loan  to  the  writer,  dated,  as  above, 
at  exchange  2«.  l\d.  5,812/.  10s.,  together  15,937/.  10s.     Should 
you  be  in  possession  of  funds,  we  have  to  request  the  favour  of 
your  holding  these  sums  at  Mr.  Malcolm's  and  your  own  disposal 
respectively,  under  the  discount  of  the  Bank  of  England  rate.    We 
shall  know  to  a  certainty,  in  a  short  time,  whether  funds  sufficient 
will  be  transmitted  to  you  to  meet  these  sums  on  or  before  the 
[  •si  ]       19th  of  November  *next,  and  should  it  appear  to  us  that  there  will 
not  be  enough,  we  shall  send  you  a  remittance  from  this  to  go  to 
credit  of  your  general  account.    Adam,  Scott  &  Co." 

On  the  same  day,  the  Calcutta  firm  also  wrote  the  following  letter 
to  the  plaintiff :  "Calcutta,  16th  Jan.,  1841.  My  deab  Sib, — 
Before  we  can  make  up  our  accounts  here,  we  must  be  put  in 
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possession  of  all  the  accounts  from  you  relative  to  the  transactions  Malcolm 
of  the  Calcutta  firm  up  to  the  80th  April  last,  and  I  am  unable,  in  soott. 
consequence,  to  say  how  our  cash  account  will  stand,  so  as  to 
enable  me  to  regulate  the  remittance  of  your  stock  and  that  stand- 
ing in  my  own  name ;  but  being  anxious  to  make  some  funds 
available  to  you,  I  have  written,  officially,  to  Messrs.  Scott,  Bell  & 
Co.,  to  hold  at  your  disposal,  on  or  before  the  19th  of  November 
next,  10,625Z.  being  the  equivalent  of  Rs.  100,000,  exchange  2*.  l$d. 
Our  friends  will  hold  this  amount  at  your  disposal  under  discount 
immediately  after  the  receipt  of  this,  or  as  soon  as  they  are  in 
possession  of  funds.    J.  S.  B.  Scott." 

In  consequence  of  the  letter  written  by  the  Calcutta  house  to  the 
defendants,  the  defendants,  on  the  12th  March,  1841,  wrote  the 
following  letter  to  the  plaintiff:  "  London,  12th  March,  1841.  We 
beg  to  advise  you  that,  by  the  overland  letters  from  India  received 
yesterday,  we  are  requested  by  Messrs.  Adam,  Scott  &  Co.  to 
account  to  you  for  the  equivalent  of  Cs.  Rs.  100,000  at  2*.  l£d.  per 
rupee,  ten  months  after  the  date  of  their  letter  (16th  January  last), 
or  to  hold  that  amount  at  your  disposal  under  discount  at  the  Bank 
of  England  rates,  if  convenient  to  us,  and  provided  we  are  in  funds 
from  their  consignments  and  remittances,  via  Colombo,  China  and 
the  *  Mauritius.  At  the  present  time,  we  are  considerably  in  cash  [  *32  ] 
advance  for  the  firm,  and  the  consignments  and  remittances 
hitherto  advised  will,  we  think,  fall  short  of  the  engagements  we 
are  under  on  their  account.  We  have,  however,  registered  the 
aDove,  and  should  remittances  or  consignments  come  forward  to 
enable  us  to  meet  their  wishes,  we  shall  lose  no  time  in  advising 
you.     Meanwhile,  &c.     Scott,  Bell  &  Co." 

On  the  12th  March,  1841,  the  plaintiff  wrote  to  the  defendants 
a  letter,  of  which  the  following  was  the  only  part  material  to  the 
present  questions  :  .  .  .  "  Messrs.  Adam,  Scott  &  Co.  inform  us,  in 
their  letter  of  the  16th  January  last,  received  this  morning  by  the 
overland  mail,  that  they  had  written  to  you  to  hold  at  our  disposal 
on  or  before  the  19th  November  next,  10,625Z.,  and  that  you  would 
hold  this  amount  at  our  disposal  under  discount  immediately  after 
receipt  of  their  letter,  or  as  soon  as  you  were  in  possession  of  funds. 
Would  you  have  the  goodness  to  let  us  know,  whether  you  will 
allow  us  to  draw  on  you  for  the  whole  amount  due  on  the  above 
date,  or  for  a  part  at  a  shorter  date.    George  Malcolm  &  Co." 

On  the  18th  March,  1841,  the  plaintiff  wrote  to  the  defendants, 
inclosing  the  letter  of  the  16th  January  from  the  Calcutta  house 
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Malcolm     to  him,  in  the  following  terms :  "  Liverpool,  18th  March,  1841.      I 
Soott.       &m  favoured  with  your  letter  of  yesterday.     It  may  be  proper  to 
inform  you,  that  the  money  which  Messrs.  Adam,  Scott  &    Co. 
request  you  to  hold  at  my  disposal,  namely,  Cs.  Rs.  100,000  or 
10,625/.  cash  19th  November  next,  is  a  portion  of  my  own  funds, 
which  I  expected  to  have  received  direct.    In  ordering  the  payment 
through  you,  they  will,  of  course,  make  due  provision  for  it,  and 
[  *33  ]       although  they  could  not  know  *how  much  of  the  amount  might  bo 
realised  by  you  at  dates  prior  to  the  19th  November,  there  is  no 
doubt  expressed  as  to  your  being,  ere  that  time,  in  funds  for  the 
whole.     There  is  evidently  no  reason   to  suppose  anything  else 
than  that  ample  remittances  are  on  the  way,  or  that  they  will  be 
received  in  good  time ;  but  in  order  to  prevent  any  uncertainty  or 
mistake  on  this  point,  Messrs.  Adam,  Scott  &  Co.'s  attention  may 
be  drawn  to  the  subject  by  letters  by  next  overland  mail,  so  that 
there  may  be  a  timely  correction  of  any  oversight  or  miscalculation 
on  their  part.     The  enclosed  letter    from  J.  T.  B.  Scott  (which 
please  return)  will  show  that  he  intended  to  make  the  money 
available  to  me,  and,  indeed,  he  could  not  but  know  that  it  must 
be  both  inconvenient  and  disadvantageous  to  me  to  be  deprived  of 
the  use*  of  so  considerable  a  sum  for  eight  months  longer.     Should 
you  be  disposed  to  give  effect  to  his  views  and  arrangements  by 
granting  acceptances  due  19th  November,  as  proposed  in  G.  Malcolm 
&  Co.'s  letter  of  yesterday,  they  will  engage  to  make  due  refund  of 
any  part  of  the  money  short  remitted  from  Calcutta ;  but  I  have 
no  apprehension  of  any  such  short  remittance.     George  Malcolm." 
On  the  14th  March,  1841,  the   defendants  sent   the  following 
letter  to  the  Calcutta  house :  "  London,  14th  March,  1841.    Dear 
Sirs, — Acknowledging  the  receipt  of  various  letters,  and  amongst 
others  the  following,  16th  January,  requesting  us  to  account  to 
Mr.  Malcolm  for  the  equivalent  of   100,000  rupees  at  2*.  ljrf., 
10,625Z.,  ten  months  from  the  date  of  your  letter,  or  should  we  be 
in  possession  of  funds  arising  from  your  consignments  or  remit- 
tances, via  Colombo,  China,  and  the  Mauritius,   to  discount  the 
same  at  Bank  rates,  you  will  be  aware  before  you  receive  this  that  the 
present  state  of  your  account,  and  of  the  advices  of  consignments 
[  *84  ]       ftn<*  remittances  "coming  forward  from  other  quarters,  added  to  the 
liabilities  we  may  be  under  on  account  of  your  silk  piece  goods 
speculation,  will  not  warrant  our  meeting  this  requisition  for  the 
present ;  but  should  we  be  in  a  position  to  meet  it  before  November 
next,  we  shall  have  pleasure  in  doing  so,  and  have  written  to 
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Mr.  Malcolm  accordingly.  The  other  transfer  alluded  to  in  your 
letter  was  made  on  the  31st  of  December  last,  agreeably  to  instruc- 
tions from  Mr.  Adam  in  July  last,  acknowledged  by  your  No.  100  of 
ffth  October.    Scott,  Bbm,  Sc  Co." 

On  the  15th  March,  1841,  the  defendants  answered  the  plaintiff's 
letter  in  the  following  term*  :  "  London,  15th  March,  1841.  Deab 
&&,— Replying  to  your  letter  of  the  13th  inst.,  we  beg  to  state  that 
we  have  no  specific  knowledge  of  the  remittances,  via  China  and 
the  Mauritius  referred  to  by  Messrs.  Adam,  Scott  &  Go. ;  but  as  a 
series  oi  about  a  dozen  of  their  letters  are  not  yet  come  forward, 
they  may  perhaps  contain  the  necessary  information,  and  we  can 
only  repeat  what  we  said  on  the  12th,  that  when  remittances  or 
consignments  come  forward  we  shall  lose  no  time  in  advising  you. 
Meanwhile  it  would  not  be  convenient  for  us  to  lend  our  names  to 
acceptances  in  the  manner  you  propose.     Scott,  Bell  &  Co." 

On  the  3rd  April,  1841,  the  plaintiff  wrote  to  the  Calcutta  house 
the  following  letter  :  "  Liverpool,  3rd  April,  1841.  On  receipt  of 
your  Mr.  Scott's  letter  to  Mr.  Malcolm,  dated  16th  January,  we 
addressed  Messrs.  Scott,  Bell  &  Co.  on  the  subject  of  your  order  to 
them  to  hold  at  our  disposal  on  or  before  19th  November  next 
10.6251.,  being  the  equivalent  of  the  Company's  rupees  100,000  at 
the  exchange  of  2*.  l£d.  They  informed  us  in  reply,  that  with 
reference  to  the  state  of  *your  account  with  them,  they  must  [  *35  ] 
decline  for  the  present  making  any  payment,  or  granting  any 
acceptance  on  account  of  your  said  order.  You  readily  conceive 
the  disappointment  and  the  serious  inconvenience  it  is  to  us  to  be 
deprived  of  the  use  of  so  considerable  a  sum  of  money.  We  rely 
on  your  taking  immediate  measures  to  make  the  above  sum, 
together  with  any  other  money  due  on  Mr.  Malcolm's  account,  or 
on  our  general  account,  available  to  us  by  remittances  to  ourselves 
direct,  and  not  to  make  the  payment  to  us  dependent  on  the 
position  of  your  London  account,  which  it  must  be  difficult  for 
you  to  estimate  exactly,  owing  to  the  uncertainty  as  to  the  out-turn 
of  your  produce  remittances.    Georgb  Malcolm." 

By  a  letter,  dated  the  18th  January,  1842,  and  addressed  by  the 
Calcutta  house  to  the  defendants,  the  order  for  the  appropriation  of 
the  general  remittances  to  the  payment  of  the  10,625/.  to  the  plain- 
tiff was  revoked.  There  were  many  other  letters  which  passed 
between  the  parties,  but  the  main  question  in  the  suit  turned  on  the 
import  of  the  three  first  of  those  above  set  out.  It  appeared  from 
the  books  of  the  defendants  that  various  bills  of  exchange  were 
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Malcolm     drawn  by  the  Calcutta  house  upon  and  accepted  by  the  defendant* 
Scott        a^er  tne  12th  March,  1841,  in  the  usual  course. 

The  Vice-Chancellor  Wigram  (l)  decided  that  the  effect  of  th. 
triple  correspondence  entitled  the  plaintiff  as  against  the  defen 
dants  to  an  account  in  equity  of  the  balance  on  the  12th  March. 

1841,  on  their  general  account  with  the  Calcutta  house  (giving  the 
defendants  credit  in  such  account  for  all  liabilities  incurred  by 
them  on  behalf  of  the  Calcutta  house  on  that  day),  and  of  the 

[  *36  ]  consignments  and  remittances  *of  the  Calcutta  house  to  the 
defendants  in  the  general  account  which  came  to  the  hands  of 
the  defendants  between  the  12th  March,  1841,  and  the  12th  March, 

1842.  From  this  decision  the  defendants  appealed  to  the  Lord 

Chancellor  (Lord  Cottbnham). 

*  *  ♦  *  ♦ 

The  Solicitor-General  (Sir  J.  Romilly),  Mr.  J.  Parker,  and 
Mr.  Cairns,  in  support  of  the  appeal,  submitted  that  the  utmost 
which  could  be  inferred  from  the  correspondence  was,  that  the 
Calcutta  firm  had  placed  the  plaintiff  in  the  same  position  which 
they  occupied  with  relation  to  the  London  house ;  that  there  was 
no  such  specific  appropriation  of  particular  consignments  as  to  give 
to  the  plaintiff  any  equitable  lien ;  that  the  order  in  the  letter  of 
the  16th  January,  1841,  was  conditional  and  revocable.  [They 
cited  Hutchinson  v.  Hey  worth  (2),  Walker  v.  Rostron  (3),  and  other 
cases.] 

[  37  ]  Mr.  Rolt,    Mr.  Roundel!   Palmer,   and   Mr.   Selwyn,   for  the 

plaintiff,  [cited  Ex  parte  South (4),  Burn  v.  Canalho(&),  Metcalfe 
v.  The  Archbishop  of  York  (6),Langton  v.  Horton  (7),  and  other  cases]. 

[  88  ]  (The  Lord  Chancellor  :'  This  appears  to  me  to  be  peculiarly  a 

matter  of  law,  and  not  a  question  of  equitable  assignment.  If  the 
case  involves  a  question  of  contract,  then  it  is  clearly  matter  of  law, 

and  no  question  will  arise  as  to  what  the  law  will  infer.) 

*  *  ♦  *  ♦ 

[  -io  ]  The  Solicitor-Genei'al,  in  reply. 

(1)  The  decree  of  the  Vice-Chan-  (2)  48  R.  R.  530  (9  Ad.  &  El.  375). 

CELLOR  is  stated  in  the  report  of  the  (3)  60  R.  R.  770  (9  M.  &  W.  411). 

hearing    before    him    in   6   Hare,  at  (4)  19  R.  R.  227  (3  Swanst.  392). 

p.  592,    but  the  dismissal  of  the  bill  (5)  48  R.  R.  213  (4  My.  &  Cr.  690). 

upon  this  appeal  makes  it  unnecessary  (6)  43  R.  R.  257  (6  Sim.  224 ;  S.  C. 
to  set  out  the  decree  more  fully.—      1  My.  &  Cr.  547). 

Q.  A.  Sf  (7)  68  R.  R,  185  (1  Hare,  549). 
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The  Lord  Chancellor  (Lord  Cottknham):  Malcolm 

V. 

It  is  not  merely  because  this  case  involves  a  question  of  contract,  Boott. 
that  I  think  it  needful  to  send  it  to  be  tried  at  law,  for  this  Court  can  De0m  6* 
construe  a  contract  as  well  as  a  court  of  law.  But  there  is  matter 
here  on  which  a  special  jury  are  better  able  under  the  direction  of 
a  Judge  to  come  to  a  right  conclusion  than  anybody  else  can,  because 
there  are  terms  used  which  I  dare  say  mercantile  men  would  put  a 
very  different  construction  upon  than  what  the  world  at  large  would. 

In  doing  this  I  do  not  uphold  the  decree  appealed  from  which,  in 
the  terms  in  which  it  is  framed  at  present,  is  entirely  adverse  to  the 
plaintiff.  I  think  it  is  a  case  in  which  the  Court  had  better  with- 
hold its  decision  till  it  has  had  the  assistance  of  a  jury.  If  I  had 
the  least  doubt  about  the  case  resolving  itself  into  one  of  contract, 
and  if  it  involved  a  question  of  equitable  assignment,  I  should  not 
consider  it  necessary  to  send  the  parties  to  law ;  but  the  question  of 
equitable  assignment  does  not  appear  to  me  to  have  the  least  refer- 
ence to  the  present  case,  because  I  consider  that  if  the  parties  have 
come  to  any  agreement,  whatever  the  construction  of  that  agree- 
ment may  be,  they  among  themselves  had  a  clear  right  to  regulate  the 
interests  to  arise  from  the  future  consignments  sent  from  Calcutta. 
They  did  by  a  correspondence  come  to  a  contract,*  and  the  real  ques-  [  *4i  ] 
tion  is,  what  is  the  effect  of  that  contract,  and  how  is  that  contract 
to  operate  on  the  state  of  the  accounts  as  they  ultimately  stood. 

It  appears  that  the  consignments  received  exceeded  the  amount 
of  the  plaintiff's  demand,  after  providing  for  the  contingencies  as 
they  existed  at  the  date  of  the  contract  being  entered  into.  If, 
therefore,  on  the  one  hand,  the  parties  (that  is  to  say  the  London 
house  in  concurrence  with  the  plaintiff  who  is  entitled  to  the  benefit 
of  the  contract,  and  the  house  in  Calcutta  who  originated  the  con- 
tract) have  in  point  of  fact  agreed,  that  the  house  in  London  should 
hold  the  net  proceeds  of  consignments  for  the  payment  of  the 
plaintiff's  demand,  then  the  fact  that  there  were  consignments 
which  exceeded  the  amount  of  that  demand  would  be  conclusive  of 
the  plaintiff's  right.  If,  on  the  other  hand,  the  parties  never 
thought  of  entering  into  that  contract,  and  what  they  really  meant 
was,  not  that  the  London  house  should  pay  at  all  events  the  amount 
of  the  consignments,  but  that  they  should  pay  as  soon  as  there  was 
on  the  general  account  a  balance  in  favour  of  the  Calcutta  house, 
then  the  mere  fact  of  the  state  of  the  account  as  it  appears  (no  doubt 
as  it  existed)  would  open  the  question  to  another  solution. 

Thus,  then,  either  one  way  or  the  other  the  question  rests  entirely 
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Malcolm     on  the  intent  of  the  parties,  and  that  depends  on  the  terms  of 
Scott.       correspondence  and  after  dealings  between  the  parties ;  and,  as 
difficulty  arises  in  a  great  degree  from  the  custom  of  merchants  a 
from  mercantile  expressions,  I  think  it  is  much  safer,  and  mu 
more  consistent  with  the  course  and  practice  of  this  Court,  not 
interfere  till  the  plaintiff  has  proceeded  at  law,  for  if  he  can  th 
establish  his  claim,  what  this  Court  has  to  do  is  simple  enough. 
[  *2  ]  Instead    therefore    of    the    decree    pronounced   by    the    Vici 

Chancellor,   I  shall  order  the  cause  to  stand  over,  with  libert 
to  the  plaintiff  to  bring  such  action  as  he  may  be  advised  agaim 
the  London  house,  or  whoever  represents  the  London  house,  fo 
the  recovery  of  the  amount  of  his  demand,  it  being  admitted  tha 
the   amount  of  the  consignments  received   after  liquidating    the 
dependencies  at  the  time  the  contract  was  entered  into  exceeded 
the  amount  of  the  plaintiff's  demand,  and  it  being,  on  the  other 
hand,  admitted  that  the  bills  and  cheques  paid  by  the  order  of  the 
house  in  Calcutta  by  the  London  house  were  such  as  at  all  times  to 
exceed  any  of  the  monies  received ;  so  that  in  point  of  fact  there  was 
no  actual  balance  which  the  Calcutta  house  could  have  drawn  upon. 

In  accordance  with  the  provisions  of  the  order  made  in  pursuance 
of  the  foregoing  decision,  the  plaintiff,  in  Hilary  Term,  1849,  com- 
[  *43  ]  menced  his  action  against  the  ^defendants  in  her  Majesty's  Court 
of  Exchequer  of  Pleas,  which  came  on  for  trial  at  the  Liverpool 
Spring  Assizes,  on  which  occasion  the  plaintiff  was,  under  the 
direction  of  Mr.  Baron  Rolfe,  nonsuited.  In  Easter  Term,  1849, 
the  plaintiff  applied  for  and  obtained  a  rule  nui  to  set  aside  the 
nonsuit  and  to  enter  a  verdict  for  the  plaintiff,  or  for  a  new  trial ; 
but,  on  the  defendants  showing  cause  against  the  rule  being  made 
absolute,  in  Trinity  Term,  1650,  the  rule  was  discharged. 

i860.  The  cause  having  in  July,  1850,  been  restored  to  the  paper  of 

°V  21 '  '  appeals,  on  the  application  of  the  defendants'  counsel,  now  cameon 
before  the  Lord  Chancellor  (Lord  Truro)  on  further  directions,  and 
costs. 

The  Attorney-General  (Sir  J.  Romilly),  Mr.  J.  Parker,  and  Mr. 
[  •**  ]  Cairns,  for  the  defendants,  submitted  that  it  *was  clearly  the  opinion 
of  Lord  Cottbnham,  when  he  gave  liberty  to  the  plaintiff  to  bring  an 
action,  that  the  question  of  equitable  lien  had  merged  in  that  of  a 
legal  contract ;  that  the  action  having  been  brought  and  the  plaintiff 
nonsuited,  the  bill  must  now  be  dismissed  with  costs.    *    *    * 
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Mr.  Rclt,  Mr.  Roundell   Palmer,  and   Mr.  Selwyn,   for   the     Malcolm 
plaintiff,  contra.     *     *     *  Scott. 

The  Attorney-General,  in  reply.     *     *     * 

The  Lord  Chancellor,  [after  stating  the  various  steps  and  pro-      Mr.  25. 
ceedings  in  the  suit,  said]  :  [  50  j 

This  case  now  comes  on  for  further  directions,  and  it  seems 
to  me  to  be  clear  from  Lord  Cottenham's  judgment,  that  he 
expressly  determined  that  the  correspondence  raised  no  case  of 
equitable  assignment,  and  that  the  only  equity  of  the  plaintiff  was 
to  have  an  account  taken,  if  the  defendants  had  entered  into  a  legal 
contract  with  the  plaintiff  which  gave  the  plaintiff  a  demand 
dependent  upon  the  state  of  the  account  between  the  defendants  and 
the  Calcutta  *house  in  reference  to  certain  dates.  The  result  of  the  C  *51 3 
action  decided  that,  in  point  of  law,  no  contract  was  proved  by  the 
correspondence  against  the  defendants,  and  I  think  that  decision 
leaves  no  equity  in  the  plaintiff  to  be  administered,  and,  therefore, 
that  the  bill  should  be  dismissed. 

It  has,  however,  been  argued  upon  the  present  occasion,  that  the 
order  made  by  Lord  Cottenham  lefl  it  open  to  the  defendants,  in 
this  stage  of  the  cause,  to  argue  that,  independently  of  the  question 
of  contract,  the  correspondence  operated  as  an  equitable  assign- 
ment ;  but  I  repeat  that,  after  full  consideration,  I  am  satisfied  that 
Lord  Cottenham  intended  to,  and,  in  fact  did,  decide  that  the 
plaintiff  had  no  case  of  equitable  assignment.  That  such  was  the 
case,  I  think  the  parties  must  have  understood,  from  their  having 
proceeded  at  law  by  arrangement  with  the  Court,  instead  of  appeal- 
ing upon  the  very  obvious  objection  that,  when  the  plaintiff  con- 
tended that  he  was  entitled  to  a  decree  upon  a  ground  peculiarly 
equitable,  that  question  ought  to  be  decided  against  the  plaintiff 
before  he  was  sent  to  litigate  at  law ;  and  for  the  purpose  of  this 
day's  duty,  I  must  consider  the  parties  to  have  acquiesced  in  that 
decision ;  but  I  think  it  right  to  add,  as  I  have  heard  the  question 
of  equitable  assignment  fully  argued  and  have  considered  it,  that 
if  I  were  called  upon  to  decide  the  question,  I  entirely  concur  in  the 
opinion  expressed  by  Lord  Cottenham.  As,  however,  I  consider 
the  question  not  to  be  now  before  me  for  decision,  I  do  not  think  it 
necessary  to  occupy  time  in  detailing  the  reasons  which  have  led 
me  so  to  concur  in  that  judgment. 

The  result  is,  that  the  plaintiff  has  no  claim  in  equity  but  to  have 


10 


Malcolm 

r. 
Scott. 

[•62] 
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an  account,  provided  he  has  a  legal  *demand  dependent  upoi 
state  of  that  account.     It  has  been  decided  at  law  that  he  he  ' 
such  legal  demand,  consequently  no  equity  remains  to  be  adm  . 
tered  in  the  suit,  and  the  bill  must,  therefore,  be  dismissed 
costs :  I  need  not  add  that  the  costs  of  the  appeal  motion  are 
included  in  that  decision. 

[His  Lordship  then  dealt  with  the  costs  and  held  that  the  c< 
of  the  present  hearing  must  follow  the  general  costs  of  the  can 
and  be  paid  by  the  plaintiff.] 


1850. 

July  18, 19, 

20. 

Dec.  2. 

Lord 
Tkuko,  L.C. 

[63] 


[•54] 


DAWSON   v.   BEINCKMAN. 

(3  Mac.  &  G.  53—59 ;  affg.  3  De  G.  &  Sm.  376.) 

A.  B.  became  the  purchaser  of  a  mansion  house  and  park  under  conditior 
of  sale,  which  stated  that  the  whole  property  was  freehold  except  eigfc 
acres  which  were  copyhold,  but  undistinguished  except  as  to  not  including 
any  of  the  buildings.    The  abstract  of  title  haying  been  delivered  anc 
discussions  thereon  having  taken  place  which  raised  difficulties  in  the  waj 
of  completing  the  purchase,  a  supplemental  agreement  was  entered  into, 
detailing  what  requisitions  as  to  title,  &c.  should  be  complied  with.    Among 
these  requisitions  was  one  in  the  following  words ;  "  Declaration  of  identity 
of  lands  mentioned  in  deeds  to  those  now  sold  "  :  Held,  on  a  bill  filled  by 
the  vendor  for  specific  performance,  that  the  supplemental  agreement  waa 
a  substitution  for  the  original  contract,  and  that  A.  B.  was  not  entitled  to 
demand  that  the  vendor  should  distinguish  the  freehold  from  the  copyhold 
parts  of  the  premises  so  as  to  show  that  the  latter  did  not  include  any  of 
the  buildings. 

This  was  an  appeal  from  a  decree  of  the  Vice-Chancellor  Knight 
Bruce,  directing,  as  against  the  defendant,  the  specific  performance 
of  an  agreement  for  the  purchase  of  a  mansion  house  and  certain 
lands  attached  thereto  under  the  following  circumstances. 

The  property  in  question,  being  Lots  1  and  2  mentioned  in  certain 
printed  particulars  and  conditions  of  sale,  was  therein  described  as 
being,  "  freehold  except  about  eight  acres  which  are  of  copyhold  of 
inheritance  of  the  manor  of  Glewer,  but  undistinguished  except  as 
to  not  including  any  of  the  buildings."  Of  these  lots  Sir  T.  H.  L. 
Brinckman  became  the  purchaser  by  private  contract  on  the  9th 
September,  1847.  An  abstract  of  title  was  delivered,  but  difficulties 
occurred  in  completing  the  purchase.  At  last,  and  with  the  view 
*of  finally  settling  the  terms  on  which  the  purchase  should  be 
carried  into  effect,  a  memorandum  of  agreement  dated  the  26th 
April,  1848,  was  entered  into  between  the  parties,  the  terms  of 
which  are  fully  stated  in  the  judgment  of  the  Lord  Chancellor. 
It  may  be,  however,  well  to  state  here,  that  among  the  requisitions 


vol.  lxxxto.]     1850.    CH.    8  MAC.  &  G.  54—55.  11 

which  it  stipulated  should  be  complied  with  was  one  in  the  following  Dawson 
words ;  "  11.  Declaration  of  identity  of  lands  mentioned  in  deeds  to  brimckman. 
those  now  sold."  Immediately  after  this  second  agreement,  the 
purchaser  took  possession  of  the  property;  but  he  subsequently 
became  desirous  of  withdrawing  from  the  purchase  on  the  ground 
that  the  fact  of  the  copyhold  lands  not  including  any  of  the 
buildings  had  not  been  established. 

On  the  25th  August,  1848,  the  plaintiffs  filed  their  bill  for  a 
specific  performance  of  the  agreement.  The  cause  was  heard  before 
the  Vice- Chancellor  on  the  22nd  March,  1849,  and  on  the  80th 
March,  1849,  his  Honour  made  the  decree  now  appealed  from,  in 
favour  of  the  plaintiffs. 

The  question  in  substance  was,  whether  under  the  terms  of  the 
11th  requisition  referred  to  in  the  agreement  of  the  26th  April,  1848, 
the  plaintiffs  were  bound  to  distinguish  the  freehold  hereditaments 
comprised  in  the  original  contract  from  the  copyhold  parts  of  the 
same  hereditaments,  with  the  view  of  showing  that  the  latter 
included  no  part  of  the  buildings. 

Mr.  Matins,  Mr.  Roundell  Palmer  and  Mr.  Borton,  in  support 
of  the  decision  of  the  Vice-Chancellor,  submitted  that  the  whole 
question  depended  upon  the  construction  to  be  put  upon  the  11th 
requisition  as  connected  with  the  original  contract ;  and  that  the 
Vice-Chancellor  was  right  in  the  view  which  he  had  *taken,  [  •«  ] 
namely,  that  the  language  of  the  requisition  in  question  did  not 
extend  to  the  matter  of  the  tenure  of  the  buildings.  They  referred 
to  Burnell  v.  Brown  (i). 

Mr.  Wigram,  Mr.  Bolt  and  Mr.  Craig,  for  the  defendant, 
contended  that  the  11th  requisition  kept  open  to  the  purchaser  the 
same  right  of  identification  as  he  had  under  the  original  contract, 
which  was,  that  the  copyholds  included  no  part  of  the  buildings ; 
and  that  there  was  evidence  sufficient  to  show  that  the  mansion 
house  did  stand  on  copyhold  land.  They  submitted  that  neither  by 
taking  possession,  which  had  been  done  under  a  special  agreement, 
nor  by  any  other  acts,  had  the  defendant  waived  his  right  to  insist 
on  the  terms  of  the  first  contract :  Osborne  v.  Harvey  (a),  Vancouver 
v.  Bliss  (3),  Stewart  v.  AUiston  (4).  They  further  insisted,  that  it 
was  contrary  to  the  principles  of  the  Court  to  decree  specific 

(1)  21  R  R.  136  (1  J.  &  W.  168).  (3)  8  R  R  207  (11  Ves.  458). 

(2)  67  R  R  226  (1  Y.  &  0.  0.  C.  (4)  15  R  R  81  (1  Mer.  26), 
116). 
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Dawson      performance,  in  a  case  where  it  was  clear  that  the  title  was  ba 
Beinckman.    [They  cited  also  Warren  v.  Richardson  (1),  Shepherd  v.  Keatley  (2 
Blachfordv.  Kirhpatrick  (3),  The  Marquis  Toicnshendv.  Stangroom  « 
Harnett  v.  Yeilding  (s),  and  other  authorities.] 

Mr.  Malins,  in  reply. 

Dee.  2.  The  LORD   CHANCELLOR: 

This  is  an  appeal  from  a  judgment  of  his  Honour  Vice-Chancellor 
F  *66  ]  Knight  Brucb.  The  bill  is  filed  for  *a  specific  performance  of  a 
contract  for  the  purchase  of  an  estate,  consisting  of  a  mansion  and 
of  a  park,  containing  about  eighty  acres.  The  particulars  of  sale 
stated  the  whole  to  be  freehold,  except  about  eight  acres  which  were 
copyhold  of  inheritance  of  the  manor  of  Clewer,  but  undistinguished 
except  as  to  not  including  any  part  of  the  buildings.  The  conditions 
of  sale  annexed  to  the  particulars  do  not  contain  anything  materially 
affecting  the  question  in  the  cause. 

Under  the  original  terms  of  the  contract,  the  purchaser  was 
entitled  to  call  for  evidence  to  show  that  the  buildings  stood  upon 
freehold  ground.  An  abstract  of  title  was  delivered,  and  various 
communications  and  negotiations  on  the  subject  of  the  title  took 
place,  into  which  it  is  not  necessary  minutely  to  enter.  They 
ended  in  a  supplemental  agreement  of  the  26th  April,  1848,  embody- 
ing the  terms  upon  which  the  title  was  to  be  accepted ;  and  it  is 
upon  the  effect  of  this  supplemental  agreement,  as  connected  with 
the  original  purchase  contract,  that  the  question  in  the  cause 
depends. 

The  supplemental  agreement  (in  its  more  material  parts)  was  as 
follows :  "  St.  Leonard's  Estate.  Memorandum  to  be  annexed  to 
the  conditions  of  sale.  It  is  agreed  on  behalf  of  the  vendors  and 
purchaser  ;  1st.  That  immediate  possession  of  the  within  mentioned 
estate  may  be  taken  by  Sir  Theodore  Brinckman,  Baronet,  upon  the 
following  understanding.  2nd.  That  the  title  be  accepted  subject 
to  the  documents  mentioned  in  the  annexed  list  being  furnished, 
and  the  requisitions  therein  being  complied  with,  Messrs.  Lacy 
&  Co.  hereby  personally  undertaking  to  furnish  those  documents 
and  comply  with  those  requisitions.  3rd.  That  the  interest  upon  the 
[  *57  ]       purchase  money  at  *4J  per  cent,  from  the  time  named  in  the  contract 

(1)  31  E.  R  251  (Younge,  1).         (4)  5  R.  R.  312  (6  Ves.  328). 

(2)  40  R.  R.  504  (1  Cr.  M.  &R  117).    (5)  9  R.  R.  98  (2  Sch.  &  Lef.  549). 

(3)  63  R.  R.  65  (6  Beav.  232). 
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*«#*»  «b  to  *>«  date  *e  divided  between  ^  i"*""* 
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^  W  ft» ta*  W  P»'4  ky   ^  J^£.  part  ol  th.  puKta 

wboto  aides,  and  any  mcumbrancea    to    be 

«**«  to  be  discharged."  iurnished,  and  requisiti 

The  list  anueied  ol  documents  to  he ^  ft 

to  be  complied  with,  was  ^^f*  Jfj^   u  and  16.    They 

.*,*  to  the  present  ouesUon  **«£*£  £  landfJ  mentione< 

as  follows:  -  11*.  I**"*"?  °^  ^Sration  of  identity  he 

deed,  to  thoee  now  sold      \6t*'    V,   ^oss  the  Crown  allotn 

alioded  to  should  show  ^^ttTbe  same  road  as  exist* 

-d  through  ^^f^uWaToucester'sAct." 

1776,  as  mentioned  in  ^™£U   biB  opini0n  to  the  folio, 
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by  his  Honour  orae  ^   ^^  ^  8pecifically  perfonnec 

day   of     ^^Uon.butsnbjecttotheagreementoftheMI 
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Vox  ^«&  or\g*« 


14  1850.    CH.     8  MAC.  &  G.  58—59. 


Dawson      the  property.     The  contract  was  entered  into  by  the  purchase] 

Brinckman.    entire  ignorance  of  the  state  of  the  title.     The  supplemental  agi 

ment  was  entered  into  after  the  investigation  of  the  title  by  h 

and  it  cannot  receive  such  a  construction  as  to  restore  the  origi 

right  for  which  it  was  to  be  a  substitute. 

So  far  as  regards  the  question  in  this  cause,  the  title  was  to 
accepted  upon  "a  declaration  of  identity  of  lands  mentioned 
deeds  to  those  now  sold.*'    This  is  the  language  of  No.  11,  the  tri 
construction  of  which,  connected  with  No.  16,  appears  to  me  to  b 
that  the  purchaser  was  to  be  supplied  with  evidence  that  the  land 
sold  were  comprised  either  as  freehold  or  as  copyhold  in  the  titl 
produced,  but  without  any  obligation  on  the  part  of  the  vendor  U 
distinguish  the  freehold  parts  from  the  copyhold  parts,  which  the 
[  *59  ]       purchaser  contends  he  was  still  bound  to  do.     There  is  no  *ground 
for,  nor  does  the  purchaser  affect  to  make  out,  any  case  of  fraud  or 
surprise.     He  in  effect  agreed  to  take  upon  himself  the  risk  of  what 
might  be  freehold  and  what  might  be  copyhold,  provided  the  whole 
of  the  estate  either  as  of  the  one  tenure  or  of  the  other  was  shown 
to  be  comprised  in  the  titles  already  produced.    It  is  admitted  that 
this  has  been  done,  but  it  is  contended  by  the  purchaser,  that  the 
buildings  now  prove  to  be  on  the  copyhold  parts  of  the  estate. 
Whether  this  be  so  in  fact  may  admit  of  doubt,  but  whether  it  be  so 
or  not  I  consider  immaterial :  the  purchaser  took  upon  himself  the 
risk  of  that,  and  he  cannot  now  be  allowed  to  repudiate  the  contract, 
because  the  result  of  that  risk  may  be  adverse  to  his  interests  and 
expectation.     The  appeal  therefore  will  be  dismissed  with  costs. 

It  was  objected  that  the  decree  was  defective  for  want  of  a 
declaration  as  to  the  construction  of  the  contract  and  supplemental 
agreement,  but  the  extract  which  I  have  read  from  the  decree  shows 
there  is  no  ground  for  this  objection. 


[70] 


1860.       The    SHREWSBURY  and  BIRMINGHAM  RAILWAY 
Ju&l\2*'  COMPANY     v.     The      LONDON      and     NORTH 

WESTERN  RAILWAY   COMPANY. 

(3  Mac.  &  G.  70—79 ;  S.  C.  20  L.  J.  Ch.  90;  14  Jur.  1125.) 
[This  was  a  report  of  an  appeal  in  an  interlocutory  proceeding  in 
a  suit  which  was  finally  decided  in  the  House  of  Lords  in  1857,  as 
reported  in  6  H.  L.  C.  118.] 
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HALL  v.  HALL.  iwo. 

J)**    7    o 

(3  Mac.  &  G.  79—93 ;  S.  C.  20  L.  J.  Ch.  585;   15  Jur.  363 ;  17  L.  T.  11.)  _    ' 

Where  it  is  not  the  object  of  the  Buit  to  obtain  the  dissolution  of  a  Lord 

partnership,  but  on  the  contrary  to  continue  the  partnership,  it  is  not  '    ' 

according  to  the  practice  of  the  Court  in  the  course  of  that  suit  to  grant  a  *-       J 

receiver  and  manager. 

Cases,  however,  may  arise  in  which  the  conduct  of  the  defendant  being 
such  as  to  endanger  the  existence  of  the  partnership  concern,  the  Court 
will  appoint  an  interim  receiver  and  manager. 

On  appeal  by  the  defendant  to  the  Lord  Chancellor,  his  Lordship  ordered 
the  plaintiff  *s  motion  for  a  receiver  and  manager  before  the  Master  of  the 
Bolls  to  be  dismissed,  but  refused  the  costs  of  that  motion,  on  the  ground 
that  the  defendant,  who  had  appeared  in  person,  had  in  so  doing  prevented 
the  Court  below  from  having  all  the  assistance  which  was  necessary  for  a 
right  decision  of  the  case,  and  had  thus  led  to  the  plaintiff's  obtaining  the 
order  appealed  from,  which  his  Lordship  discharged. 

This  was  an  application  by  the  defendant  to  discharge  an  order 
of  the  Master  of  the  Bolls  of  the  8th  May,  1850,  referring  it  to 
the  Master  to  appoint  a  proper  person  to  manage  the  copartnership 
business  in  the  pleadings  mentioned,  and  to  receive  the  debts  of  the 
copartnership. 

The  bill,  which  was  filed  on  the  6th  December,  1849,  stated  that 
in  the  month  of  May,  1848,  the  plaintiff  Charles  James  Hall  agreed 
with  the  defendant  Charles  John  Hall,  who  had  for  some  years 
previously  carried  on  the  businesses  of  a  brewer,  maltster,  coal 
merchant,  and  wine  and  spirit  merchant,  to  enter  into  a  partnership 
with  him  in  his  said  several  businesses  for  the  term  of  twenty-one 
years  from  the  25th  March,  1848,  upon  the  terms  and  conditions 
mentioned  in  a  certain  indenture  *or  articles  of  copartnership,  [  *80  ] 
dated  the  20th  March,  1848,  which  were  fully  set  out  in  the  bill. 

The  bill  further  stated  that  the  said  copartnership  was  entered 
upon  and  carried  on  by  the  defendant  and  plaintiff  pursuant  to  the 
said  articles,  and  the  same  had  ever  since  and  at  the  time  of  the 
filing  of  the  bill  continued  to  be  so  carried  on.  The  bill  then  set 
out  various  matters,  the  effect  of  which  was  to  show  that  the 
defendant  had  interfered  with  the  plaintiff  exercising  his  rights  as 
a  partner,  and  had  in  several  other  particulars  acted  contrary  to 
the  articles,  specifying,  among  such  particulars,  a  refusal  by  the 
defendant  to  open  a  joint  banking  account  for  the  purposes  of  the 
partnership,  according  to  the  terms  of  the  articles. 

The  bill  prayed  that  the  articles  might  be  performed  and  carried 
into  execution ;  that  the  defendant  might  be  decreed  to  concur 
with  the  plaintiff  in  opening  a  joint  banking  account  for  the  purpose 
of  the  copartnership ;  that  the  defendant  might  come  to  an  account 
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hall    •    of  the  copartnership  dealings  and  transactions  from  the  commence- 
Hall.       ment  thereof,  and  might  also  account  for  all  copartnership  monies 
received  by  him  from  the  commencement  of  the  copartnership,  the 
plaintiff  being  ready  and  willing  and  offering  to  account  for  all 
copartnership  monies  received  by  him  from  the  commencement  of 
the  copartnership ;    that  the  defendant  might  be  restrained  from 
receiving  and  collecting  the  copartnership  debts  and  monies,  and 
that  some  proper  person  might  be  appointed  to  collect  and  receive 
the  same  for  the  use  of  the  copartnership;   that  the  defendant 
might  be  in  like  manner  restrained  from  applying  any  of  the 
monies  and  effects  of  the  copartnership  otherwise  than  in  the 
ordinary  business  thereof,  and  from  drawing  accepting  indorsing 
or  negotiating  any  bill  or  bills  of  exchange  or  promissory  note  or 
[  *8i  ]       *note8  in  the  name  of  the  copartnership,  otherwise  than  in  the 
common  course  of  the  business  of  the  copartnership;    that  the 
defendant  might  be  in  like  manner  restrained  from  doing  any  act 
which  might  obstruct  or  interfere  with  the  plaintiff  in  the  active 
management  and  conduct  of  the  trade  and  business  of  the  co- 
partnership, and  from  restricting  the  plaintiff  in  the  exercise  and 
enjoyment  of  his  rights  as  such  copartner. 

The  defendant  put  in  his  answer  on  the  16th  January,  1850. 
On  the  26th  January,  1850,  an  injunction  was  granted  by  the 
Master  of  thb  Bolls  restraining  the  defendant  from  applying  any 
of  the  monies  and  effects  of  the  copartnership,  otherwise  than  in 
the  ordinary  business  thereof,  and  also  from  obstructing  or  inter- 
fering with  the  plaintiff  in  the  exercise  of  his  rights  under  the 
articles  (i).  The  defendant  having  subsequently  done  various  acts 
which  the  plaintiff  insisted  were  a  violation  of  the  injunction,  the 
plaintiff  on  the  8th  May,  1850,  moved  for  a  receiver  and  manager, 
and  that  the  defendant  might  be  committed  for  a  breach  of  the 
injunction,  supporting  the  application  by  affidavits  of  the  acts  done. 
That  part,  however,  of  the  motion  which  asked  for  the  commit- 
ment of  the  defendant  was  not  pressed.  The  defendant  appeared 
in  person  in  opposition  to  the  motion,  and  complained  that  he  was 
taken  by  surprise ;  but  the  Master  of  the  Bolls,  being  satisfied 
that  this  was  not  the  case,  made  the  order  for  the  manager  and 
receiver  now  sought  to  be  discharged. 

Mr.  Lloyd  and  Mr.  Hislop  Clarke,  in  support  of  the  motion : 
The  bill  in  this  case  is  not  for  a  dissolution,  but  for  the  specific 
(1)  Reported  in  85  E.  E.  134  from  12  Bear.  414. 
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performance  of  the  articles  of  partnership  with  a  view  of  continuing        Hall 
the  partnership.    The  Court  never  appoints  a  receiver  and  manager       hall. 
of  a  partnership  business,  except  with  a  view  to  its  being  *  wound       [  *82  ] 
op.   Formerly  the  Court  only  granted  a  receiver  in  cases  where 
the  partnership  waB  actually  dissolved :  in  modern  times,  however, 
it  has  gpne  rather  further,  but  only  to  the  extent  of  granting  a 
receiver  where  it  appears  probable  that  on  the  hearing  a  dissolution 
will  be  decreed.     No   case  oi  exclusion  by  the  defendant  of  the 
plaintiff  is  made  out.     The  granting  of  tbe  receiver  and  manager 
in  the  present  case  is  contrary  to  tbe  scope  and  intention  of  the 
plaintiff's  bill;  and  nothing  could  be  more  inconvenient  than  to 
throw  upon  the  Court  the  management  of  a  partnership  such  as 
this,  where  there  are  many  things  to  be  done  necessarily  depending 
on  the  personal  character  and  knowledge  of  tbe  partners. 

They  referred  to  and  commented  on  the  following  authorities  : 
Olirerv.  Hamilton  (l),  Waters  v.  Taylor  (2),  Harrison  v.  Armitage  (3), 
Forman  v.  Homfray(*)9  Goodman  v.  Whitcomb  (6) ,  Marshall  v. 
Colman  (6),  Richards  v.  Davies  (7),  Const  v.  Harris  (8),  Smith 
v.  J  eyes  (9).  They  contended  that  the  case  of  Const  v.  Harris  (8) 
differed  from  the  other  cases,  being  very  special  in  its  facts, 
and  the  Court  proceeding  there  on  the  footing  of  a  deed  by 
which  all  the  parties  were  bound ;  that  that  case  was  thus  taken 
out  of  the  list  of  authorities  properly  referable  to  the  point  under 
discussion. 

Mr.  Bacon  and  Mr.  Welford,  for  the  plaintiff,  and  in  support 
of  the  order  of  the  Master  of  the  Bolls,  contended  that  the  effect 
of  the  authorities  was  to  show  *that  where  a  suit  is  instituted  to  [  *83  J 
compel  tbe  performance  of  a  partnership  agreement,  or  of  a  cove- 
nant in  the  nature  of  such  an  agreement,  the  Court  will  make  such 
interim  orders  as  will  enable  any  decree  it  may  make  on  the  hearing 
to  be  effectual ;  that  thus  the  general  proposition,  that  a  receiver 
is  only  granted  in  reference  to  dissolution,  was  to  be  taken  with 
considerable  modification. 

[They  referred  to  Wilson  v.  Greenwood  (10),  Wallworth  v.  Holt  (11), 

(1)  3  R  R  611  (2  An«t.  453).  347). 

(2)  13  B.  R.  91  (15  Ve«.  10).  (8)  24  R  R  108  (T.  &  R.  496). 

(3)  20  R  R  284  (4  Madd.  143).  (9)  55  R.  R.  149  (4  Beav.  503). 

(4    13  R  R  115  (2  V.  &  B.  329).  (10)  18  R.  R.  118  (1  Swanst  471). 

(5)  21  R  R.  244(1  J.  &  W.  589).  (11)  48  R.   R.    187   (4   My.   &  Or. 

(6)  22  R  R  1 16  (2  J.  &  W.  266).  619). 


(7)  34  R  R   HI  (2  Buss,  6  My. 
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Hall        Richardson    v.    Hastings  (l),    England    v.    Curling  (2),    Miles     v. 
Hall.        Thomas  (3),  Fairthorne  v.  Weston  (*),  and  other  cases.] 

Mr.  Lloyd,  in  reply. 

The  Lord  Chancellor: 

Upon  the  best  consideration  I  can  give  to  this  case,  I  think  the 
order  that  has  been  made  cannot  be  supported.    It  does  not  appear 
to  me  to  be  consistent  with  the  coarse  of  authority   that  has 
prevailed  in  the  Courts ;  and  I  am  not  surprised  at  that,  when  my 
attention  is  directed  to   the  extreme  difficulty  which  must  result 
[  *84  ]       from  the  prosecution  of  such  an  order  under  circumstances  *like 
the   present.    It  is  extremely  unfortunate  for  the  Court  when 
applications  are  made  which  depend  upon  certain  principles  of  law 
upon  which  the  jurisdiction  of  the  Court  is  founded,  that  persons,  who 
are  totally  incompetent  of  (5)  bringing  before  the  Court  what  has  been 
the  state  of  the  authorities  or  to  show  how  they  apply  to  the 
circumstances  of  the  case,  should  attempt  to  conduct  their  own 
business  :  they  are  wholly  incapable  of  doing  justice  to  their  case, 
or  of  calling  the  attention  of    the  Court  to  the  circumstances 
material  to  its  decision. 

In  this  case  it  appears  that  in  the  first  instance  a  motion  was 
made  for  an  injunction,  and  afterwards  a  motion  to  commit  for  a 
breach  of  that  injunction  and  for  the  appointment  of  a  receiver. 
What  passed  in  reference  to  the  granting  of  the  injunction  does  not 
very  distinctly  appear  beyond  this,  that  the  allegation  on  the  part 
of  the  plaintiff  was  not  satisfactorily  answered  on  the  part  of  the 
defendant,  namely,  that  the  defendant  had  not  observed  but  had 
violated  some  of  the  articles  of  the  copartnership.  He  was  therefore 
enjoined  against  the  continuance  of  that  breach  of  the  articles  with 
which  he  was  charged,  so  far  as  it  was  supposed  to  be  made  out. 
With  the  propriety  of  that  injunction,  either  as  to  the  circumstances 
under  which  it  was  granted  or  as  to  its  particular  terms,  I  do  not 
think  that  the  Court  has  at  present  any  thing  to  do.  I  will 
therefore  assume  for  the  purpose  of  the  present  motion  that  the 
injunction  was  properly  granted,  and  that  if  it  was  disobeyed  there  was 
a  known  remedy,  which  it  was  open  to  the  plaintiff  to  obtain  against 
the  party  bo  disobeying,  but  that  could  not  give  any  power, 
according  to  the  practice  of  the  Court,  to  abandon  that  remedy  and 

(1)  64  R.  R.  86  (7  Beav.  301,  323).       (4)  64  R.  R.  342  (3  Hare,  387). 

(2)  68  R.  R.  39  (8  Beav.  129).  (5)  Sic. 

(3)  47  R.  R.  320  (9  Sim.  606). 
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to  substitute  another  remedy  oi  a  totally  different  nature.     I  cannot        Hall 
conceive,  that  it  a  party  is  not  prepared  *to  ask  for  a  commitment       halu 
for  a  breach  oi  an  injunction,  be  can  ask  to  substitute  the  appoint-        [  *85  ] 
ment  oi  a  receiver  and  manager.     The  rights  to  those  different 
remedies  are  essentially  distinct,  and  depend  upon  totally  different 
grounds  and  circumstances. 

The  motion  1  consider  was  made  before  the  Master  of  the  Bolls 

for  a  receiver  and  manager,  and  upon  that  occasion  in  all  probability 

the  case  was  opened  on  the  part  of  the  plaintiff  presenting  to  the 

mind  oi  the  Master  of  the  Roi/ls  certain  breaches  of  the  articles  of 

copartnership  of  such  a  nature  as  might  or  might  not  furnish  a 

ground  for  the  plaintiff  to  pray  a  dissolution.     I  think  it  is  extremely 

probable  (though  not  likely  to  be  so  intended),  from  the  result,  that 

the  Master  of  the  Bolls'  attention  was  directed  to  those  acts  of 

alleged  misconduct  on  the  part  of  the  defendant ;  and  that  it  was 

assumed   that  the  plaintiff  was  seeking  for  a  dissolution  of  the 

partnership  upon  those  grounds,  and  that  the  distinction  between 

the  injunction  for  breach  of  the  articles  of  copartnership,  and  the 

appointment  oi  a  receiver  and  manager  with  a  view  to  dissolution, 

was  not  presented  to  the  mind  of  the  Master  of  the  Bolls.     The 

defendant  was  incompetent  to  do  it,  and  the  plaintiff's  object  and 

the  object  of  his  counsel  was  to  call  the  attention  of  the  Court  to  a 

totally  different  view  of  the  case.    If  the  attention  of  the  Master  of 

the  Bolls  had  been  called  to  the  state  of  the  record,  and  to  the 

application  of  the  general  principles  which  have  prevailed  in  the 

appointment  oi  receivers  or  managers,  I  cannot  but  think,  from  my 

knowledge    of  the  extreme  care  and    accuracy    of   that   learned 

Judge,  that  if  he  had  intended  to  overrule  any  of   the  previous 

decisions  he  would  have  stated  distinctly  his  intention  so  to  do,  and 

have  stated  ample  grounds  to  justify  the  conclusion  to  which  he  came ; 

but  nothing  appears  to  have  fallen  from  him  ^tending  to  show  that       [  *86  ] 

his  Lordship  at  that  time  intended  or  contemplated  introducing  any 

decision  in  the  slightest  degree  inconsistent  with  what  had  been  the 

previous  course  of  proceeding  adopted  by  the  Court. 

Now  it  appears  that  this  is  a  bill,  in  which  the  plaintiff  complains 
that  the  articles  of  the  partnership  have  not  been  observed,  but  he 
does  not  make  that  complaint  the  foundation  of  a  prayer  that  he  may 
be  relieved  from  the  partnership :  on  the  contrary,  his  sole  object  is  to 
establish  the  partnership  and  to  enforce  its  being  carried  on  according 
to  its  terms.  It  is  therefore  not  a  case  which  at  all  falls  within  that 
class  of  decisions  where  a  party  who  complains  of  a  breach  of  the 
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Hall        articles  of  the  partnership  elects  to  make  that  complaint  the  founda- 
Hall.       tlon  of  a  prayer  for  dissolution.     The  general  principle  resulting 
.from  all  the  authorities,  as  far  as  I  can  collect,  appears  to  be,  that 
breaches  of  articles  of  partnership  are  not  necessarily  the  founda- 
tion of  a  dissolution,  but  that  when  those  breaches  are  of  such  a 
nature  as  to  show  that  a  partnership  cannot  be  carried  on  for 
the  benefit  of  the  parties  according  to  the  original  intention   as 
apparent  from  the  articles,  inasmuch  as  one  side  has  put  an  end  to 
the  partnership  according  to  the  original  agreement  and  articles,  in 
such  a  case  the  other  party  may  be  relieved  from  the  partnership 
although  there  is  no  express  provision  that  the  partnership  should 
determine  upon  the  breaches  complained  of  or  any  others.    This  is 
done  upon  the  ground  that  virtually  the  parties  have  determined 
the  partnership,  or  at  least  that  one  has,  so  far  as  he  is  concerned, 
withdrawn  himself  from  the  partnership  according  to  the  articles, 
and  that  the  other,  by  reason  of  such  conduct,  claims  to  be  relieved 
or  prays  a  dissolution.     In  every  case,  therefore,  when  complaints 
t  *87  ]       are  made  *of  breaches  of  the  articles,  it  must  be  seen  with  what 
view  those  complaints  are  urged,  whether  they  are  urged  with  a  view 
of  making  them  the  foundation  of  dissolution,  or  of  a  decree  enforcing 
and  carrying  on  the  partnership  according  to  the  original  terms,  and 
preventing  by  proper  means  those  breaches  recurring  which  have 
before  happened  by  reason  of  the  conduct  of  one  of  the  parties. 

Now,  in  this  case,  the  plaintiff  prays  the  establishment  of  the 
partnership  according  to  its  terms,  that  is  to.  say  a  specific  per- 
formance of  the  articles.  In  the  course  of  the  suit  he  finds  it 
necessary  to  move  for  an  interim  injunction,  and  he  shows  reason- 
able grounds  that  it  is  proper  for  his  safety  to  secure  as  far  as  can 
be  secured  under  the  authority  of  the  Court,  the  partnership  being 
carried  on  until  the  hearing  according  to  the  articles.  Having  got 
an  injunction,  he  subsequently  becomes  dissatisfied  with  the  state  of 
things  notwithstanding  that  injunction,  and  he  then  comes  and 
prays  for  a  receiver.  Now  is  his  suit  in  such  a  form,  and  has  he 
presented  his  complaint  in  such  a  manner  as  to  entitle  him  to  ask 
for  this  species  of  relief :  are  the  acts  which  he  has  made  the 
foundation  of  his  application  of  such  a  nature  as  to  show  that,  when 
the  hearing  comes  on,  it  will  be  nugatory  for  the  Court  to  decree  a 
specific  performance  of  the  articles  according  to  the  prayer  of  the 
bill,  which  must  be  the  foundation  of  that  relief :  has  he  shown 
that  the  acts  that  have  occurred  are  of  such  a  nature  that,  although 
at  the  time  he  presented  his  bill  and  framed  his  prayer  for  relief 
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his  object  was  to  establish  the  partnership,  yet,  by  reason  of  the        Hall 
subsequent  conduct  of  the  defendant,  the  state  of  things  is  altered.        Hall. 
and  that  the  partnership  can  no  longer  be  carried  on  with  reason- 
able  advantage  to  him,  according  to  the  original  terms?  *He  might       [  *88  ] 
have  amended  his  bill,  and  adapted  his  prayer  to  any   state  of 
circumstances   which    would  justify   any  variation   he   might  be 
advised  to  make ;  but  with  the  prayer  standing  for  a  specific  per- 
formance, or,  in  other  words,  for  the  establishment  and  continuance 
of  the  partnership,  he  comes  and  asks  for  a  receiver  and  manager 
to  be  appointed. 

Having  attended  to  the  various  cases  which  have  been  cited,  they 
appear  to  me  to  be  all  one  way,  down  to  the  very  last  case  that 
has  been  referred  to  of  Smith  v.  Jeyes  (i).  I  find  but  one  case  in 
which  any  expression  is  at  all  equivocal,  as  far  as  I  can  judge.  I  do 
not  mean  to  say  that  from  some  of  the  cases  sentences  might  not 
be  extracted  upon  which,  when  taken  apart  from  the  context  and 
considered  without  reference  to  the  subject-matter  to  which  they 
were  addressed,  it  might  be  possible  to  found  a  doubt ;  but  taking 
the  context  in  all  the  cases,  and  considering  what  falls  from  the 
Court  as  construed  and  as  made  intelligible  by  that  context,  I  do 
not  see  that  any  doubt  exists.  Without  going  into  the  particulars 
of  the  case  of  Oliver  v.  Hamilton  (2),  I  do  not  find  that  the  Court 
there  laid  down  any  thing  which  seems  to  me  to  be  inconsistent 
with  all  the  subsequent  authorities,  or  which  at  all  impugns  the 
general  doctrine,  which  I  conceive  to  be  clear,  that  where  it  is  not 
the  object  of  the  suit  to  obtain  a  dissolution  of  a  partnership  but  on 
the  contrary  to  continue  the  partnership,  it  is  not  according  to  the 
practice  of  the  Court  to  grant,  in  the  course  of  that  suit,  the 
appointment  of  a  receiver  and  manager. 

Two  cases  were  mentioned  that  appear  to  have  some  expressions 
in  them  which  seem  to  be  favourable  to  the  *  plaintiff,  namely,  [  *89  ] 
Wilson  v.  Greenwood  (3),  Goodman  v.  Whitcomb  (4).  With  respect 
to  the  former,  what  there  fell  from  Lord  Eldon  clearly  meant  that 
a  party  might  so  misconduct  himself,  by  excluding  his  fellow  partner 
from  a  proper  participation  in  the  management  of  the  business,  as 
might  furnish  a  ground  for  dissolution ;  but  that  statement  occurs 
in  the  course  of  observations  all  directed  with  reference  to  the 
principle  that  a  receiver  and  manager  was  to  be  appointed  in 
reference  to  dissolution ;  and  then  having  his  mind  directed  to  the 

(1)  55  B.  R.  149  (4  Beav.  503).  (3)  18  R.  R.  118  (1  Swanst.  471). 

(2)  3  R.  R.  611  (2  Ansi  453).  (4)  21  R.  R.  244  (1  J.  &  W.  589}. 
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Hall  subject  of  dissolution,  his  Lordship  refers,  amongst  the  causes  of 
Hall.  dissolution,  to  the  exclusion  by  one  partner  of  the  other.  The  case 
of  Goodman  v.  Whitcomb  (l)  is  perfectly  plain  and  intelligible,  and 
shows  that  Lord  Eldon  had  not  at  all  altered  his  view  upon  the 
matter,  and  removes  any  doubt  or  ambiguity  as  to  the  meaning  of 
the  expression  to  be  found  in  the  other  case. 

In   Wallworth  v.  Holt  (2),  the  point  that  arose  was  of  a  very 
distinct  nature  from  that  now  under  discussion.     The  partnership 
there  had  ceased  to  be  carried  on,  the  concern  was  insolvent,  and 
the  parties  were   indisposed  to  raise  any  capital.     Under  these 
circumstances,  the  property  of  the  partnership  was  likely  to  be  lost 
to  all  parties  between  the  period  of  the  motion  and  the  hearing, 
unless  the  Court  interfered  to  preserve  it ;  and  although  the  bill 
had  not  the  word  "  dissolution  "  in  it,  yet  it  was  plain  that  it  was 
its  object  and  necessary  effect  to  put  an  end  to  the  concern.    The 
case,  therefore,  stood  upon  precisely  the  same  basis  as  if  the  bill 
had  been  filed  exclusively  for  the  purpose  of  the  dissolution  and  the 
winding  up  of  the  concern. 
[  90  J  In  Const  v.  Harris  (3),  which  is  the  only  case  that  introduces  any 

ambiguity,  there  is  certainly  an  expression  that  would  seem  favour, 
able  to  the  plaintiff.  Lord  Eldon  says,  "  The  most  prominent 
point,  on  which  the  Court  acts,  in  appointing  a  receiver  of  a 
partnership  concern,  is,  the  circumstance  of  one  partner  having 
taken  upon  himself  the  power  to  exclude  another  partner  from  as 
full  a  share  in  the  management  of  the  partnership,  as  he,  who 
assumes  that  power,  himself  enjoys.' '  Now  the  receiver  that  was 
asked  for  in  that  case  was  a  receiver  wholly  unconnected  with  the 
management :  he  was  to  receive  either  the  rent  under  a  lease  if  the 
parties  thought  fit  to  adopt  that  lease,  or  the  admission  money 
taken  at  the  entrance  of  the  theatre  supposing  the  lease  was 
repudiated  or  not  acted  upon,  and  he  was  to  apply  it  according  to 
certain  terms  and  provisions,  which  the  parties  themselves  had 
provided.  The  case  itself  was  a  peculiar  and  extraordinary  one : 
the  receiver  there  had  a  simple  duty  to  perform ;  it  may  be  con- 
sidered as  purely  ministerial ;  he  was  to  receive  all  that  the  persons 
paid  for  their  entrance  to  the  theatre,  and  to  apply  it  according  to 
a  certain  specific  arrangement  that  the  parties  had  before  directed ; 
and  he  was  to  do  that  until  the  hearing  of  the  cause.  The  case 
appears  to  me  to  be  very  distinguishable  in  its  circumstances  from 

(1)  21  R.  R.  244  (1  J.  &  W.  589).  (3)  24  R.  R.  108  (T.  &  R.  496). 

(2)  48  R.  R.  187  (4  My.  &  Cr.  619). 


fOL.Liuni.j    1850.     CH.     3  MAC.  &  G.  90—92. 

the  other  cases  which   have    been    referred   to;   and  taking  the        Hall 
expression  there  used  as  applied   to   tbe  receiver  there  asked  for,  it       hax*. 
does  not  become  applicable  to  tbe  case  now  under  discussion.    I 
can  readily  conceive  a  case  where  the  question  might  be  one  of  the 
receipt  o!  money  only,  and  where,  if  tbe  money  was  allowed  to  be 
received  by  the  parties,   it    would    not   be  applied  to  its  proper 
purposes,  and  thus  at  the  bearing   of  the  cause  there  would  *be       [  *91  ] 
afaihie  of  justice,  unless  the  Court  interposed  in  the  meantime. 
Thus  it  seems  to  me,  that  the  case  of  Const  v.  Hairis(l)  is  not  to  be 
taken  as  an  authority  at  all  inconsistent  with  the  general  course  of 
decision  that  has  prevailed. 

Then,  if  1  am  correct  in  tbe  conclusion  to  which  I  have  come, 
that  by  the  rule  and  practice  of  this  Court  a  receiver  or  manager 
is  only  granted  where  it  is  ancillary  to  the  object  of  dissolution,  I 
need  not  go  into  every  possible  case  which  may  arise,  but  have  only 
to  act  upon  that  rule.  The  general  doctrine  belonging  to  all  Courts 
is,  that  a  principle  once  established  is  to  be  adhered  to  and  applied 
to  new  cases,  so  as  to  give  effect  to  it  in  the  best  possible  way. 
Thus  a  case  might  arise  where  a  party  was  so  conducting  himself 
that,  unless  a  manager  was  appointed  before  the  hearing,  the 
partnership  concern  might  in  the  meantime  be  destroyed;  and 
the  Court  would  no  doubt  apply  the  principle  to  that  case. 

Such  however  is  not  the  case  before  me,  where  there  is  a  partner 
against  whom  insolvency  is  not  charged,  who  has  brought  in  the 
whole  of  the  capital,  and  who  it  is  not  suggested  is  not  perfectly 
competent  to  answer  for  any  money  that  may  come  to  his  hands 
It  is  said  that  he  has  applied  a  part  to  his  own  purposes,  but  how 
far  he  may  have  a  right  so  to  do  does  not  appear.  In  the  absence 
of  all  explanation  I  have  simply  before  me  the  case  of  a  person  who 
is  under  the  peril  of  an  injunction  against  the  misapplication  of  the 
funds,  against  whom  there  is  no  motion  to  commit  for  a  breach  of 
that  injunction,  and  who  is  not  shown  to  be  so  circumstanced  as  to 
make  any  interference  *  essential  to  the  security  of  the  parties  [  *92  ] 
pending  the  cause  until  its  hearing.  It  seems  to  me,  therefore, 
that  there  is  no  circumstance  in  this  case  which  warrants  a 
departure  from  what  I  conceive  to  be  the  established  principle  of 
the  Court. 

It  appears  to  me  also  that  granting  a  manager  instead  of  doing 
that  which  it  is  the  object  of  granting  a  receiver  or  manager  to  do, 
would  in  truth  be  destructive  of  it ;  for  it  is  perfectly  impossible 

(1)  24  R.  B.  108  (T.  &  R.  496). 
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#all        that  this  concern  could  be  carried  on,  with  that  advantage  which 
Hall.        both  parties  have  a  right  to  expect,  until  the  hearing,  to  whicLi 
time  it  is  contemplated  that  the  partnership  shall  continue.       I 
cannot  adopt  the  view  which  has  been  presented  to  me  in  the  course 
of  the  argument,  of  that  qualified  sort  of  management  which  would 
leave  the  parties  to  manage  the  concern  for  themselves  under  the 
supervision  of  a  manager  appointed  by  the  Court.     It  appears  to 
me  that  interference  with  the  manager  in  any  substantial  degree 
would  be  a  contempt  of  the  Court,  punishable  just  as  much  as   a 
breach  of  the  injunction.     The  business  to  be  carried  on  is  one 
which  requires  personal  skill;  and  it  seems  to  me  that  the  manager 
cannot  by  possibility  conduct  it  in  such  a  manner  as  to  preserve  it 
entire  for  the  benefit  of  the  partners  after  the  hearing  of  the  cause, 
supposing  a  decree  shall  be  made  to  carry  it  on. 

I  think,  therefore,  that  from  the  circumstance  of  the  attention  of 
the  Master  of  the  Rolls  not  being  called  to  the  state  of  the  record, 
and  to  the  prayer  of  the  bill  being  exclusively  or  for  the  main  part 
directed  to  the  establishment  of  the  partnership  and  to  the  carrying 
it  on,  and  as  the  acts  imputed  to  the  defendant  are  by  no  means 
destructive  of  the  partnership  in  the  sense  that  a  decree  would  not 
[  *93  ]  be  available  for  carrying  it  on  *by  reason  of  his  intermediate  acts, 
no  sufficient  grounds  were  laid  before  the  Master  of  the  Rolls,  to 
warrant  the  order  that  is  now  complained  of.  The  appeal  must 
therefore  be  allowed,  and  the  order  of  the  Court  below  must  be 
discharged. 

Mr.  Lloyd : 

Your  Lordship  will  make  the  order  that  should  have  been 
made  in  the  Court  below,  namely,  to  refuse  the  motion  with 
costs. 

The  Lord  Chancellor: 

I  do  not  think  there  should  be  any  costs  below.  Parties  have  no 
right  at  the  peril  of  their  opponents  to  come  into  Court  totally 
unprepared,  and  to  occasion  expense  for  want  of  the  Court  being 
put  in  possession  of  the  proper  materials  for  forming  its  judgment. 
There  are  adequate  means  for  the  protection  of  such  parties,  and 
if  they  choose  to  rely  upon  their  own  efforts,  the  Court  will  aid 
them  to  the  uttermost  of  its  power ;  but  they  must  do  this  at  their 
own  peril.  I,  therefore,  think  if  "a  party  puts  his  opponent  to 
expense  for  want  of  the  Court  having  before  it  that  assistance 
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without  which  justice  cannot  be  safely  administered,  he  should  do 
that  at  the  risk  of  costs,  and,  that  therefore,  the  original  motion 
must  be  discharged  without  costs. 


Hall 

«. 
Hall. 


BENYON  v.   NETTLEFOLD  (1). 

(3  Mac.  &  Gk  94—104 ;  S.  C.  20  L.  J.  Ch.  186;  15  Jur.  209.) 

A.  B.  being  sued  at  law  by  the  trustee  of  a  woman  to  whom  he  A.  B. 
had  granted  an  annuity  in  consideration  of  future  illicit  cohabitation, 
pleaded  the  illegal  nature  of  the  contract,  and  filed  his  bill  against  the 
trustee  for  discovery  in  aid  of  his  defence  :  Held,  overruling  the  demurrer 
of  the  trustee,  that  A.  B.  was  entitled  to  discovery. 

In  this  case  the  Vice-Chancellor  of  England  having  on  the 
2nd  July,  1849,  allowed  a  general  demurrer  put  in  by  the  defendant 
William  Nettlefold  to  the  plaintiff's  bill,  *  *  the  plaintiff  Samuel 
Yate  Benyon  now  appealed  to  the  Lord  Chancellor. 

The  bill,  which  was  filed  on  the  12th  June,  1849,  and  to  which 
the  demurring  party  and  John  Phillips  Beavan  were  defendants, 
stated  that  in  the  month  of  December,  1847,  the  plaintiff  indiscreetly 
executed  a  certain  indenture,  which  was  fully  set  out  in  the  bill. 

By  this  indenture,  dated  the  14th  December,  1847,  and  made 
between  the  plaintiff  of  the  first  part,  Caroline  Nettlefold,  spinster, 
of  the  second  part,  and  the  defendants  of  the  third  part,  after 
reciting  that  the  plaintiff,  being  minded  and  desirous  to  make  a 
provision  for  C.  Nettlefold,  had  lately  agreed  with  the  defendants 
to  grant  an  annuity  or  yearly  sum  of  200Z.  to  be  paid  to  C.  Nettlefold, 
free  from  taxes  and  clear  of  all  other  deductions  whatsoever,  for 
and  during  the  natural  life  of  C.  Nettlefold  :  it  was  witnessed,  that, 
in  pursuance  of  the  said  agreement  and  in  consideration  of  108., 
the  plaintiff  granted  unto  the  defendants  their  executors  adminis- 
trators and  assigns,  for  and  during  the  natural  life  of  C.  Nettlefold, 
one  annuity  or  clear  yearly  sum  of  2002.  to  be  paid  half  yearly,  it 
being  declared  that  the  defendants  should  pay  the  said  annuity 
♦unto  C.  Nettlefold  for  and  during  her  natural  life  for  her  separate 
use  independent  of  any  husband  she  might  at  any  time  marry, 
and  that  without  power  of  anticipating  charging  and  assigning  or 
incumbering  any  future  payments  thereof,  and  that  the  receipts 
alone  of  C.  Nettlefold  should  be  good  and  valid  whether  she  should 
be  covert  or  sole  to  the  defendants  for  the  payment  of  the  said 
annuity  or  any  part  thereof :  and  the  plaintiff  covenanted  in  the 


I860. 
Dee.  11, 12. 

Lord 
Tiiuuo,  L.C. 

[94] 
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(1)  Ayerst  v.  Jenkins  (1873)  L.  E.  16  Eq.  275,  42  L.  J.  Ch.  690,  29  L.  T.  126. 
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usual  way  with  the  defendants  for  the  due  payment  of  the  annuity  r 
and  the  indenture  contained  the  usual  provisions  for  the  appoint* 
ment  of  new  trustees  by  G.  Nettlefold,  and  for  the  indemnity  of  the 
trustees ;  and  also  a  proviso  that  if  it  should  at  any  time  happen 
that  G.  Nettlefold  should  become  a  bankrupt  or  take  the  benefit  of 
any  Act  for  the  relief  of  Insolvent  Debtors,  the  grant  and  every 
thing  therein  contained  should  cease  determine  and  become 
absolutely  void. 

The  bill  then  contained  the  following  statements :  That  the  said 
indenture  is  valid  on  the  face  thereof,  and  that  the  consideration 
for  the  same  as  stated  and  appearing  by  the  said  deed  is  free  from 
legal  objection ;  however  the  plaintiff  shows,  and  the  fact  is,  that 
the  consideration  for  the  said  deed  was  a  prospective  illicit  cohabita- 
tion and  improper  connection  subsequently  had  between  the  plaintiff 
and  the  said  G.  Nettlefold,  and  that  the  said  deed  is  invalid :  and 
the  plaintiff  shows  that,  after  the  execution  of  the  said  deed,  the 
plaintiff,  seeing  the  impropriety  of  the  said  connection,  and  finding 
himself  duped,  broke  off  and  discontinued  the  same  altogether. 
And  the  bill,  after  setting  out  applications  made  to  the  plaintiff  for 
payment  of  the  annuity,  and  his  refusal  to  comply  with  such 
applications,  proceeded  as  follows :  That  the  said  defendants  well 
knew  that  the  consideration  for  which  the  said  *deed  was  executed 
by  the  plaintiff  was  immoral  and  illegal ;  nevertheless  the  said 
W.  Nettlefold  hath  recently,  without  any  previous  communication 
with  the  said  J.  P.  Beavan  and  contrary  to  his  wishes,  commenced 
an  action  at  law  in  her  Majesty's  Court  of  Common  Pleas  in  the 
joint  names  of  the  said  W.  Nettlefold  and  J.  P.  Beavan  to  recover 
an  half  year's  annuity  upon  the  said  deed  alleged  to  have  become 
due  on  the  1st  of  January,  1849 ;  and  the  plaintiff  hath  put  in  a 
plea  to  the  said  action  to  the  effect  that  the  said  deed  was  executed 
and  delivered  by  the  plaintiff  to  the  said  W.  Nettlefold  and  J.  P. 
Beavan  in  consideration  of  the  said  C.  Nettlefold  then  agreeing 
with  the  plaintiff  unlawfully  and  immorally  to  cohabit  and  commit 
fornication  with  the  plaintiff  and  for  no  other  value  or  consideration 
whatever ;  that,  in  order  to  enable  the  plaintiff  to  prove  the 
truth  of  his  said  plea  and  defend  the  said  action,  it  is  necessary 
that  the  defendants  should  discover  and  set  forth,  whether  the  said 
indenture  of  the  14th  December,  1847,  was  not  executed  by  the 
plaintiff  for  some  immoral  consideration,  and  whether  or  not  in 
consideration  and  in  contemplation  of  a  prospective  or  contemplated 
cohabitation  or  immoral  connection  between  the  plaintiff  and  the 
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said  C.  Nettlefold,  and  whether  at  and  before  the  execution  thereof,  it  Bknyoh 
wm  not  agreed  understood  or  implied  that  a  future  illicit  cohabita-  NrrrLB- 
tkm  or  immoral  connection  was  to  take  place  between  the  plaintiff  fOLD" 
and  the  said  C.  Nettleiold :  and  the  said  defendants  ought  to  set 
forth  the  real  true  and  bond  fide  consideration  for  the  said  deed, 
aod  the  full  and  true  particulars  of  all  and  every  the  consideration 
given  for  the  same,  and  whether  an  illicit  cohabitation  and  immoral 
connection  did  not  afterwards  take  place  between  the  plaintiff  and 
the  said  C.  Nettlefold ;  and  that  the  said  defendants  ought  also  to 
aet  forth  whether  at  or  shortly  previous  to  the  *execution  of  the  [  *97  ] 
said  deed  some  discussion  or  disagreement  had  not  arisen  between 
the  plaintiff  and  the  said  G.  Nettlefold  respecting  some  alleged  and 
pretended  marriage  of  the  said  C.  Nettlefold,  and  whether  frequent 
communications  and  correspondence  and  interviews  did  not  take 
place  between  the  plaintiff  and  the  defendants  and  the  said  G. 
Nettlefold  respecting  the  execution  of  the  said  deed,  and  the 
particulars  and  effect  thereof ;  and  whether  the  said  defendants 
have  not  had  conversations  with  each  other  and  the  said  C.  Nettle- 
fold and  others,  in  which  they  have  admitted  the  immoral  con- 
sideration given  for  the  said  indenture  and  the  matters  hereinbefore 
ilfeged  and  that  the  plaintiff  had  been  duped. 

The  bill  prayed  that  the  defendants  might  make  a  full  and  true 
discovery  of  all  and  every  the  matters  aforesaid,  and  might  in  the 
meantime  be  restrained  from  proceeding  in  the  said  action,  and 
from  commencing  any  other  proceeding  at  law  against  the  plaintiff 
Vouching  the  matters  aforesaid. 

Mr.  Wood  and  Mr.  Bird,  for  the  plaintiff: 

The  Vice-chancellor  has  miscarried  in  treating  this  as  a  bill  for 
felief,  whereas  it  is  only  for  a  discovery  in  aid  of  a  defence  to  an 
•rtion  at  law.  The  deed  in  the  present  case  has  nothing  on  the 
bee  of  it  illegal ;  but  illegality  may  be  pleaded  as  a  defence  to  an 
Kiion  at  law  on  a  deed.  [They  cited  Collins  v.  Blantern  (i),  Franco 
▼.  Bolton  (2),  Albretcht  v.  Sus8mann{s)t  and  other  cases.]  It  is  [98] 
quite  clear  that  this  Court  would  have  assisted  the  present  plaintiff, 
bad  he  been  a  defendant  to  a  bill  in  equity  brought  by  the  trustees 
of  the  annuity,  Knye  v.  Moore  (4).  The  only  case' in  which  a  bill  of 
discovery  is  demurrable,  and  of  which  the  defendant  can  by 
possibility  avail  himself,  *is  where  the  situation  of  the  defendant       [  *99  ] 

(1)  2  Wils.  341.  (3)  13  R.  R.  110  (2  V.  &  B.  323). 

(2)  6  K  B.  71  (3  Veu.  368).  (4)  30  R.  R.  266  (2  Sim.  &  St.  260). 
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renders  it  improper  for  a  court  of  equity  to  compel  a  discovery, 
where  the  discovery  might  tend  to  criminate  the  defendant.      Tfa 
objection  cannot  apply  to  the  present  case,  for  no  discovery  is  Bougl 
in  the  bill  on  any  subject  which  could  involve  the  defendant  in  an 
criminal  responsibility.    The  objection,  if  sustainable  at  all,  ough 
to  have  been  by  plea.    [They  also  referred  to  Sismey  v.  Eley  (1).] 

Mr.  Rolt  and  Mr.  Hare,  contra  : 

*  *  Although  the  carrying  out  of  such  an  agreement  as  that 
entered  into  by  the  parties  in  the  present  case  is  manifestly  against 
public  policy  and  its  illegality  may  be  pleaded,  yet  to  give  an 
immunity  to  the  seducer  would  be  equally  against  public  policy 
and  morality.    *     *    * 

Mr.  Wood,  in  reply  : 

The  distinction  between  bills  of  relief  and  of  discovery  is  quite 
familiar,  the  equity  in  reference  to  each  class  being  distinct.     *    *     * 

The  Lord  Chancellor: 

It  seems  to  me  that  this  demurrer  must  be  overruled  both  on 
principle  and  authority.     The  plaintiff  coming  here  for  discovery, 
one  question  which  has  been  raised  by  the  defendant  is,  whether 
the  matter  referred  to  as  a  ground  of  defence  is  a  good  defence  at 
law  or  not.    This  point  I  think  is  quite  clear,  and  therefore  cannot 
consent,  on  the  suggestion  that  it  may  be  open  to  doubt,  to  send  it 
for  the  determination  of  a  court  of  law.     It  is  competent  to  any 
one  who  is  sued  at  law  on  a  deed,  to  show  that  it  is  founded  on  an 
invalid  consideration :  *this  is  laid  down  in  Collins  v.  Blanteim  (2) 
and  other  cases.    The  bill  in  the  present  case  states  with  sufficient 
clearness  the  defence  proposed  to  be  set  up ;   and,  showing  that 
there  is  a  good  defence  at  law,  it  seeks  discovery  with  respect  to  it, 
the  defence  being  that  the  consideration  for  the  deed  on  which  the 
plaintiff  is   sued  is  an   immoral   consideration.      Any  objection 
therefore  to  the  discovery  founded  on  the  alleged  insufficiency  of 
the  allegations  in  the  bill  must  I  think  fail. 

A  good  deal  has  been  said  as  to  the  principle  to  be  applied  to 
cases  of  this  kind,  and  as  to  how  far  a  defence  of  the  nature  just 
referred  to  should  be  favoured.  It  must,  however,  be  remembered 
that  the  law  in  sanctioning  such  a  defence  does  not  do  so  out  of 
favour  to  the  party  urging  it,  but  on  the  grounds  of  public  policy, 


(1)  S3  R  B.  276  (17  Sim.  1). 


(2)  2  Wils.  341. 
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tljT*  ^  &<**  who  violate  the  law  must  not  apply  to  the  la* 

pn-oiSeetioiL    It  is  very  easy  to  see  the  evil  which  would  ari« 

i     Allowing  bonds  in  cases  similar   to    the   present ;  and  tha 

c  is  a  wide  difference  between  a  man  binding  himself  to  maki 

_  d sensation  for  the  enjoyment  oi  sucli  an  intercourse  as  tha 

wtixdi     comes  under  notice  here,   and  from    upholding  contract 

&de    in     contemplation  oi  such   intercourse.     It  is  also  of  grea 

iportanoe  to  public  morality  that  those  entering  into  such  con 

_mMleta  sfaoaJd  not  in  any  way  be  made  subjects  of  sympathy  and  pity 

It  is  not,  Iiowever,  necessary  to  deal  with  this  view  of  the  matter 

m&  tbe  «m*!iorities  are  quite  sufficient  to  decide  the  case. 

It  is  e*ti<f  that  the  Court  will  not  afford  relief  against  a  bond  c 
the  description  referred  to ;  but  I  need  not  enter  into  this  questior 
as  it  is  only  used  as  the  foundation  for  the  next  position,  namelj 
that  •this  Court  will  not  in  a  like  case  grant  discovery.  Now  ho* 
fTCr  gimfl^r  bills  for  relief  and  discovery  and  for  discovery  alon 
K*»  vet  there  is  in  many  Tespects  a  clear  distinction  betwee 
d^oTery  and  relief,  and  among  others  in  that  with  which  * 
to  do  in  *he  present  case.  The  defendant  here  is  seeking  1 
wJT  from  tfao  court  of  law  facts  which  the  plaintiff  in  equil 
^^  necessary  for  his  defence,  and  necessary  for  the  con 

iJl        tobiow  in  order  to  a  due  performance  of  its  duty.     Suppoi 
,    W        _^      tiie  ease   of  the  party  coming  for  relief  here  instec 
tbis  *~    ^    tfae  ^fendant  would  clearly  have  been  entitled  to  di 
of  at  1**  -  eoually  entitled  in  aid  of  his  defence  at  law.    i 

«very,  an  v_  Jfolton  (l)  was  read  in  the  argument,  sufficiei 

the  esse  of  fr  oai<i  to  the  concluding  sentence  of  the  judgmen 

attention  was  n  \\lg    discovery  was  not  there  given :   it  wi 

which  explains  ery    sought  would  have  exposed  the  party  i 

because    the    dl*f  °    efitees  ehow  that  though  a  bill  for  discovery  ar 
penalties.      Ai  ^-ontraet  such  as  that  under  consideration  mig] 

relief  founded  on  a  that  to  &  bm  for  digcovery  alone 

h**e  been    dema^ft^/ 

demurrer  would  n  j^ere  no  allegation  as  to  which  the  defendaj 

There  is  in  *be  J^   al*t>jecfc  himself  to  any  penalty.    The  case 
by  answering  ca    m       «     to    a  trustee  for  a  woman,  the  transactic 
that  of  a  bond    g1  ^ith  the  woman  for  future  illicit  cohabit 

being  an  arrange  j.        jier  trugtee  now  seeking  to  enforce  tl 

tion.  and  the   wo  ^e   trustee  tnew  the  real  nature  of  tl 

bond  at  I***-  -  -    »»  fcfae  bond  was  given,  who  can  say  that  beii 

agreement  upon  "  6  R  B  71  (3  VeJS  368) 


30  1850.    CH.    8  MAC.  &  G.  108—104.  [b 

bknyon      a  trustee  under  these  circumstances  would  expose  him  to    & 

Nbttlr-      penalty. 
fold.  "When  a  defendant  is  sued  at  law,  and  has  a  good  defern 

*■ 1<H  *       founded  on  the  illegal  nature  of  the  contract,  he  has  a  right  to 
discovery  to  establish  that  defence  unless  there  are  special  circurr 
stances  of  exemption.    There  are  none  such  in  this  case,  and  th 
demurrer  must,  therefore,  be  overruled. 


1850.  RUSSELL    v.    EAST    ANGLIAN     RAILWAY 

»lTii,V  COMPANY,  No.  1(1). 

16,  1 M9,  21.    ^  M^   &  ^   104__122 .  g  q   6  j^  Cafl  5Q1  .  20  L  j  Ch   257 .   H  Jur  lQ33  ^ 

T     V"   t  c  Property,  in  the  possession  of  a  receiver  appointed  by  the  Court  in  a  suit, 

r  mi  i    *  was  *n  ^wo  *n8t*nces  seized  by  the  sheriff  under  writs  of  fi.  fa,  issued  by 

*■        -'"'  judgment  creditors    of    the  defendant:  Held  that  the    sheriff    was   not 

warranted  in  making  the  seizures. 

On  motions  in  the  suit  to  commit  the  sheriff  :  Held  that  the  sheriff  could 
not  justify  the  seizures  by  questioning  the  propriety  of  the  order  under 
which  the  receiver  was  appointed ;  and  on  the  submission  of  the  sheriff 
an  order  was  made  in  each  case  for  him  to  withdraw  from  possession  and 
to  pay  the  costs,  the  Court  considering  this  order  as  sufficient  under  the 
circumstances  for  the  maintenance  of  its  jurisdiction.  The  Court  at  the 
same  time  protected  the  sheriff  against  proceedings  by  the  judgment 
creditor,  in  one  of  the  cases  where  the  judgment  creditor  had  been  served 
with  notice  and  appeared  on  the  motion,  but  refused  to  make  this  addition 
to  the  order  in  the  other  case,  where  the  judgment  creditor  had  not  been 
served  and  was  not  present. 

It  is  an  established  rule,  that  it  is  not  open  to  a  party  to  question  any 
order  or  process  of  the  Court  by  disobedience ;  and  it  is  not  inconsistent 
with  this  general  rule,  that  the  Court  in  administering  punishment  for 
disobedience  to  an  order  will  attend  to  all  the  facts  of  the  case,  and  amongst 
others  to  the  circumstances  under  which  the  order  was  made. 

This  was  a  motion  by  way  of  appeal  from  an  order  of  the  Vice- 
Chancellor  Knight  Bruce  refusing  the  motion  of  the  plaintiff  for  the 
committal  of  the  Sheriff  of  Norfolk  under  the  following  circumstances. 
[  106  ]  The  bill  was  filed,  on  the  20th  June,  1850,  by  William  Russell, 

a  bond  creditor  of  the  East  Anglian  Railway  Company,  on  behalf  of 
himself  and  a  certain  class  of  bond  creditors  of  the  Company  under 
the  special  Act  of  the  Company,  against  the  Company  and  certain 
other  bond  creditors  and  mortgagees  of  the  Company,  praying  pay- 
ment of  the  debts  of  the  plaintiff  and  of  the  other  bond  creditors 
and  mortgagees  respectively,  out  of  the  estate  and  effects  of  the 
Company,  according  to  their  respective  priorities,  and  for  a  receiver. 

(1)  In  re  Dry  Docks  Corporation  of  London  (1888)  39  Ch.  D.  306,  58  L.  J.  Ch. 
33,  59  L.  T.  763, 
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On  the  25th  June,  1850,  a  receiver  was  by  the  consent  of  the 
defendants  appointed  in  the  suit  over  the  property  of  the  Company. 
On  the  3rd  July,  1850,  Messrs.  Bowes  &  Co.,  judgment  creditors  of 
the  Company,  issued  a  writ  of  fieri  facias  against  the  Company, 
and  that  writ  was  transmitted  and  received  by  the  sheriff's  officer 
on  the  5th  July,  1850,  who  thereupon  proceeded  to  seize  the  property 
of  the  Company.  Before  however  any  seizure  was  actually  made, 
the  receiver  in  the  cause  gave  notice  to  the  sheriff's  officer  of  the 
order  of  the  25th  June,  1850,  and  that  he,  the  receiver,  was  in 
possession  in  accordance  with  that  order.  This  notice  was  dis- 
regarded by  the  officer,  who  persisted  in  making  the  levy.  The 
receiver  subsequently  applied  for  a  restoration  of  the  goods  seized, 
which  application  was  likewise  disregarded.  The  sheriff,  on  the 
10th  July,  1850,  called  upon  the  receiver  to  interplead  at  common 
law  with  the  judgment  creditor,  but  upon  the  receiver's  representa- 
tion to  the  Judge  that  he  had  been  appointed  receiver  by  this  Court, 
and  that  there  was  then  pending  a  motion  for  the  committal  of  the 
sheriff  for  interfering  with  his  possession,  the  summons  to  inter- 
plead was  adjourned  until  after  the  result  of  that  motion. 

The  motion  to  commit  having  been  originally  made  before  the 
Vice-Chancellor  Knight  Bruce  in  the  absence  *of  Messrs.  Bowes  & 
Co.,  his  Honour  thought  that  they  ought  to  be  served  with  notice  of 
the  motion.  After  such  service,  and  on  their  appearance,  his  Honour, 
on  the  2nd  August,  1850,  on  the  refusal  of  the  plaintiff  or  any  of  the 
defendants  to  bring  the  amount  of  the  judgment  debt  into  Court, 
dismissed  the  motion  with  costs. 

The  plaintiff  immediately  renewed  his  application  by  way  of 
appeal  before  the  Lord  Chancellor ;  and  the  motion  having  come  on 
upon  the  7th  August,  1850,  was  by  arrangement  between  the  parties 
allowed  to  stand  over  until  after  the  Long  Vacation. 

Sir  Fitzroy  Kelly,  Mr.  Bethell,  Mr.  Bacon,  and  Mr.  Miller,  for 
the  plaintiff: 

The  sheriff  in  interfering  with  the  possession  of  the  receiver  has 
been  guilty  of  a  gross  contempt  of  Court,  for  after  a  receiver  has 
been  appointed,  his  possession  is  that  of  the  Court :  Angel  v. 
Smith  (l).  [They  also  cited  Evelyn  v.  Lewis  (2),  M'Neil  v.  Qarratt  (3), 
and  other  cases.] 

Mr.  Matins  and  Mr.  Martindale  appeared  for  parties  who  took       [ 107  ] 
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(2)  64  E  E.  381  (3  Hare,  472). 
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[Ill] 


the  same  view  of  the  case  as  the  appellants,  [but  were  not  het 
because  they  had  not  joined  in  the  appeal]. 

Mr.  Rolt  and  Mr.  Toller,  for  Messrs.  Bowes  &  Co.  the  executi* 
creditors,  [cited  Empringham  v.  Short  (1)  to  show  that]  on  a  motic 
to  commit  for  a  contempt,  if  the  party  does  not  submit,  no  questic 
is  dealt  with  but  that  of  the  contempt,  but  that  if  the  party  submi; 
and  the  case  is  ripe  for  decision,  the  whole  merits  may  be  gone  int< 
and  the  Court  will  decide  the  question  of  right  as  against  th 
receiver.    *    *    * 

Mr.  Roundell  Palmer,  Mr.  Bunny,  and  Mr.  Aspland,  for  the 
sheriff  and  undersheriff, cited  Dretory  v.  Thacker  (2),  Stockdale 
v.  Hansard  (3). 

The  sheriff  ought  not  to  have  been  put  to  the  difficulty  and  hazard 
of  deciding  on  the  merits  of  this  case,  and  under  the  circumstances 
he  cannot  be  considered  as  guilty  of  any  contempt :  Wells  v.  Pick- 
man  (4).  *  *  Assuming  that  the  order  appointing  the  receiver 
was  valid,  and  that  the  levy  was  made  with  notice  of  its  existence,  yet 
there  has  been  no  removal  nor  sale  of  the  goods,  and  it  is  therefore  by 
no  means  clear  that  a  contempt  has  been  committed.  [On  this  point 
they  cited  Wilson  v.  Tumman  (5)  and  other  cases.  They  also  con- 
tended that  the  order  appointing  the  receiver  was  invalid.] 

Mr.  Bethell,  in  reply  : 

The  sheriff  has  endeavoured  to  justify  his  contempt;  but  it  is  not 
competent  for  him  to  impugn  the  order  appointing  the  receiver. 
Even  if  that  order  is  erroneous,  it  must  be  submitted  to  in  the  first 
instance.    *     *     * 

During  the  discussion  of  the  foregoing  motion,  another  judgment 
creditor,  Ebenezer  Forster,  issued  out  execution  on  his  judgment  on 
the  7th  November,  1850 ;  and  the  Sheriff  of  Norfolk,  on  the  9th 
November,  1850,  entered  upon  the  Company's  station  at  Ely,  and 
seized  the  engine  and  carriages  of  a  train  when  it  was  about  to 
start. 

An  original  motion  was  by  special  leave  now  made  by  the  plaintiff 
for  the  committal  of  the  sheriff  for  this  fresh  contempt.  Ebenezer 
Forster' was  not  served  with  notice  of  this  motion. 


(1)  64  R.  R.  378  (3  Hare,  461). 

(2)  19  B,  R.  274  (3  Swanst.  529, 
546), 


(3)  52  R.  R.  347  (11  Ad.  &  El.  253) 

(4)  4  R.  R.  410  (7  T.  R.  174). 

(5)  64  R.  R.  770  (6  Man.  $  G.  236). 
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[Hi*  Lordship  postponed  giving  judgment  on  both  motion 
tbe  :41st  inst_J 

Afr-  Jfc»*«*ett  **<»Aii*r,  on  behalf  of  the  sheriff  and  undera 
stated  that  he  was  instructed  to  tender  *  their  humble  apol< 
tbe  Court,  and  to  express  their  deep  regret  for  any  want  of  n 
which  they  might  have  apparently  shown  to  its  authority. 
re*^  •"*  affidavit  of  the  officer  in  possession,  denying  any  coll 
between  the  first  and  second  execution  creditor,  and  staling 
the  aetxure  had  been  made  solely  under  the  apprehension 
greater  responsibility  would  be  incurred  by  suffering  the  pre 
to  he  placed  beyond  the  reach  of  the  sheriff. 


Taw    Lord     Chanceux)b  then  proceeded    to  deliver  the  folk 
judgment  z 

This  ease  comes  by  way  of  appeal  against  an  order  made  b 
Yiee-Chancellor  Kisiight  Brucb,  the  object  of  the  present  m 
being  to  diHcharge  that  order.  That  order  was  made  upo 
application  to  commit  the  Sheriff  of  the  county  of  Norfolk  an< 
undersheriJF  for  a  contempt  alleged  to  have  been  committed  ag 
the  authority  of  this  Court  by  having  entered  on  the  possessic 
a  receiver  acting  under  the  authority  of  this  Court,  and  wrej 
from  his  possession  certain  goods  and  chattels  by  virtue  of  a 
facias  issued  in  the  cause  of  Bawes  and  others  against  the  defend 
in  the  present  suit. 

It  appeared  on  the  hearing  of  the  motion  for  commitment  t 
early  in  July,  1850,  the  order  under  which  the  receiver 
appointed  had  been  transmitted  to  the  undersheriff  in  the  conn 
It  had  been  transmitted  to  him  without  any  letter  or  any  di 
explanation  in  regard  to  the  object  of  the  transmission;  anc 
slates  in  his  affidavit  that  he,  having  certain  transactions  with 
Company  in  relation  to  purchases  or  sales  of  property,  *conce: 
that  for  some  purpose  ox  other  the  order  had  been  so  transmit* 
him  in  relation  to  tlxose  transactions.  Although  it  is  to.be  obser 
that  a  document  of  this  nature  sent  to  the  undersheriff,  una© 
panied  with  any  expla»ation»  looked  much  more  in  the  nature 
public  notice  than  any  communication  in  relation  to  private  bus 
yet  such  is  hi»  statement,  and  he  appears  not  to  have  tak* 

measures  upon  it- 

Unon   the    4th     Joly,    1850,  a  writ  of  fieri  facias  *n  th%, 
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in  London  at  the  office  where  the  business  of  the  shrievalty  is  carried 
on,  and  was  transmitted  to  and  received  by  the  officer  on  the  5th  July, 
and  on  that  day  the  officer  in  communication  with  the  acting  under- 
sheriff  proceeded  to  seize  the  property  belonging  to  the  defendants, 
but  immediately  that  he  made  his  business  known,  the   receiver 
appeared  and  gave  distinct  notice  to  the  officer  that  he  was   in 
possession  of  all  the  property  on  the  premises  where  they  then  were, 
and  warned  the  officer  against  seizing  any  part  of  the  property  or 
interfering  with  his,  the  receiver's,  possession.     The  officer,  how- 
ever, persisted  in  the  seizure  and  took  certain  property  of  which  he 
has  ever  since  remained  in  possession.    It  appears  that  notice  was 
given  to  the  various  persons  acting  under  the  sheriff,  and  a  distinct 
requisition  made  to  restore  that  property  to  the  receiver.     This 
notice  and   requisition  were   disregarded,   and  the   receiver   was 
summoned  to  appear  before  a  Judge  of  one  of  the  common  law 
Courts  to  state  the  particulars  of  his  claim,  and  to  come  in  and  inter- 
plead with  the  plaintiffs  in  the  execution,  thus  making  the  officer  of 
this  Court  give  an  account  of  and  justify  his  acts  to  another  *Court, 
and  seeking  to  subject  him  to  the  order  of  that  other  Court  in  the 
execution  of  his  duty  as  an  officer  of  this  Court.     That  summons  it 
appears  was  attended  by  the  receiver,  who  acted  upon  the  occasion 
most  properly :  he  stated  that  he  was  the  officer  of  the  Court  of 
Chancery,  that  he  denied  the  authority  of  the  court  of  common  law, 
and  that  he  looked  to  this  Court  to  protect  him  in  the  execution  of 
his  office  as  receiver.     This  was  a  course  perfectly  proper  for  him 
to  take,  and  I  think  he  would  have  neglected  his  duty  to  this  Court, 
if  he  had  in  any  way  submitted  to  another  jurisdiction. 

In  this  stage  of  the  case  I  cannot  help  looking  at  what  might 
have  resulted  from  and  been  the  consequence  of  that  application. 
Suppose  the  learned  Judge  had  called  on  the  receiver  to  interplead, 
and  on  his  declining  to  do  so  had  barred  his  claim.  Such  a  pro- 
ceeding would  have  brought  the  authority  of  this  Court  immediately 
under  the  jurisdiction  of  a  common  law  Court,  and  have  occasioned 
a  conflict  between  the  two  jurisdictions,  a  circumstance  which  would 
have  brought  each  Court  seeking  to  maintain  its  own  jurisdiction 
into  a  position  of  extreme  difficulty.  The  summons  was  not  dis- 
missed upon  the  statement  made  by  the  receiver,  but  was  only 
adjourned :  the  receiver  was  therefore  kept  under  the  authority  of 
the  summons  so  far  as  it  could  be  done,  and  that  after  notice  of  a 
motion  to  commit. 

When  the  motion  to  commit  was  made,  the  answer  given  to  it 
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was  that,  although  the  receiver  at  the  time  of  the  levy  gave  notice, 
that  he  was  in  possession  of  the  property  as  an  officer  of  the  Court 
of  Chancery,  yet  that  the  plaintiffs  in  the  execution  considered  the 
order  under  which  the  receiver  was  appointed  an  illadvised  illegal 
and  indiscreet  order,  and  that,  therefore,  *they  were  justified  in 
treating  it  as  a  nullity.  It  was  contended  on  the  other  side,  that 
it  was  wholly  irrelevant  to  the  application  whether  the  order  was 
or  was  not  such  an  order  as  this  Court  on  further  consideration 
would  deem  it  right  to  have  made,  that  it  was  a  subsisting  order, 
that  the  officer  was  acting  under  it  when  he  was  interrupted  by  the 
sheriff,  that  an  officer  so  acting  under  the  authority  of  the  Court 
was  entitled  to  the  protection  of  the  Court,  that  if  the  order  was 
incorrect  in  a  degree  which  interfered  with  the  legal  rights  of  the 
plaintiffs  in  the  execution  it  was  open  to  them  to  come  to  the  Court 
to  question  the  propriety  of  that  order  in  a  proper  manner,  but  that 
it  was  not  open  to  them  to  do  so  by  disobeying  it  and  by  interrupt- 
ing the  officer  of  the  Court.  The  case  was  discussed  at  consider- 
able length,  and  the  Vice-Chancellor  appears  to  have  entertained 
doubts,  which  I  think  were  wellfounded,  with  regard  to  that  order ; 
but  he  stated,  and  it  appears  to  me  correctly,  that  that  was  not 
the  occasion  on  which  the  Court  could  be  properly  called  upon  to 
decide  on  the  validity  of  the  objections  to  the  order,  and  he,  there- 
fore, declined  to  express  any  determinate  opinion  upon  that  subject, 
intimating  that  they  might  be  proper  matters  to  be  discussed  here- 
after. With  a  view  however  of  putting  the  matter  in  a  proper 
course  of  discussion,  his  Honour  was  pleased  to  offer  that,  if  the 
amount  of  the  levy  was  brought  into  Court  by  any  of  the  parties 
to  the  cause,  he  would  direct  the  sheriff  to  withdraw.  The  parties 
declined  to  accede  to  that  proposition,  whereupon  his  Honour  made 
the  order  which  has  been  appealed  against,  in  which  he  declined  to 
make  any  order  with  regard  to  the  execution,  and  left  the  sheriff 
to  take  his  own  course  so  far  as  that  was  concerned,  and  directed 
that  the  parties  should  pay  to  the  sheriff  his  costs  of  the  applica- 
tion, "reserving  the  question  as  to  who  ultimately  should  bear 
those  costs. 

Now  that  order  is  appealed  against,  and  the  same  course  of 
argument  has  been  pursued  before  me  as  was  pursued  before  his 
Honour,  the  justification  for  the  seizure  being  that  the  order  appoint- 
ing the  receiver  was  improperly  made.  Entertaining,  however, 
the  same  opinion  as  the  Vice-Chancellor,  that  it  is  not  competent 
or  proper  for  the  Court  on  the  present  occasion  to  decide  on  the 
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objections  raised  to  the  order,  I  think  that  the  sheriff  was  wholl. 
wrong  in  entering  on  the  possession  of  the  receiver,  and  that  h* 
is  not  in  a  situation  to  make  that  defence  which  he  attempted  U 
make  before  the  Vice-chancellor,  and  has  repeated  before  me. 

I  have  looked  with  care  through  the  very  numerous  authorities 

that  have  been  cited,  but  it  is  not  necessary  for  me  to  go  through 

them.     The  result  appears  to  be  this,  that  it  is  an  established  rule 

of  this  Court,  that  it  is  not  open  to  any  party  to  question  the  orders 

of  this  Court,  cr  any  process  issued  under  the  authority  of  this 

Court,  by  disobedience.     I  know  of  no  act  which  this  Court  may 

do,  which  may  not  be  questioned  in  a  proper  form,  and  on  a  proper 

application ;  but  I  am  of  opinion  that  it  is  not  competent  for  any 

one  to  interfere  with  the  possession  of  a  receiver  or  to  disobey  an 

injunction  or  any  other  order  of  the  Court  on  the  ground  that  such 

orders   were  improvidently   made.    Parties  must  take  a  proper 

course  to  question  their  validity,  but  while  they  exist  they  must  be 

obeyed.     I  consider  the  rule  to  be  of  such   importance  to  the 

interests  and  safety  of  the  public,  and  to  the  due  administration 

of  justice,  that  it  ought  on  all  occasions  *to  be  inflexibly  maintained. 

I  do  not  see  how  the  Court  can  expect  its  officers  to  do  their  duty, 

if  they  do  it  under  the  peril  of  resistance,  and  of  that  resistance 

being  justified  on  grounds  tending  to  the  impeachment  of  ihe  order 

under  which  they  are  acting.    In  the  present  case  it  would  have 

been  perfectly  open  to  the  plaintiffs  in  the  execution  to  have  applied 

to  this  Court  to  be  heard  pro  inter  esse  suo,  or  to  have  been  heard 

on  a  summary  application  for  leave  to  levy  under  their  execution 

notwithstanding   the    possession    of    the  receiver.     There  is  no 

instance  in  which  justice  may  not  be  readily  obtained  by  persons 

who  are  supposed  to  have  their  rights  interfered  with  by  an  order 

or  process  issued  by  this  Court.    Thus  I  find  in  one  case,  where  a 

party  wished  to  distrain  for  rent  on  property  in  the  possession  of 

a  receiver,  that  the  Court,  being  satisfied  that  the  legal  right  of 

distress  was  paramount  to  the  title  of  the  party  for  whose  benefit 

the  receiver  was  appointed,  allowed  the  distress  to  be  made.    In 

another  case,  where  property  liable  to  distress  had  been  sold  and 

the  receiver  had  received  the  proceeds  and  paid  them  into  Court, 

the  landlord  having  claimed  a  right  to  distrain  while  the  receiver 

was  in  possession,  this  Court  ordered  the  receiver  to  pay  out  of 

those  proceeds  to  the  landlord  the  rents  that  were  due  to  him,  the 

receiver  being  in  possession  for  the  benefit  of  the  tenant  for  life, 

who  was  liable  for  the  payment  of  that  rent  which  was  so  sought 
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to  be  distrained  for  on  the  property  in  the  possession  of  the 
receiver.  I  apprehend  then  it  may  be  taken  as  a  rule,  that,  though 
this  Court  may  have  issued  a  process  or  have  made  an  order  which 
may  interfere  with  the  supposed  rights  and  interests  of  other 
parties  not  parties  to  the  cause,  it  is  always  competent  for  such 
parties  to  make  an  application  to  the  Court  *for  relief ;  and  it  is 
not  to  be  presumed  or  doubted,  but  that  justice  will  be  duly 
administered  to  them  on  that  application. 

It  seems  to  me,  therefore,  that  the  seizure  in  this  case  was  made 
under  circumstances  that  cannot  be  justified  or  excused;  and  I 
cannot  account  for  those  who  acted  on  behalf  of  the  sheriff  not 
being  fully  aware,  that  if  a  receiver  was  in  possession  of  the  pro- 
perty it  was  not  competent  to  any  person  to  disturb  him ;  still  less 
can  I  account  for  their  attempting  to  call  on  the  officer  of  this 
Court  to  justify  his  proceedings  in  another  Court.  I  am,  however, 
considerably  relieved  by  the  course  which  has  been  taken  this 
morning  on  the  part  of  the  sheriff,  which  may  render  it  unneces- 
sary to  adopt  those  steps  which  might  otherwise  have  been 
called  for. 

The  order  which  is  appealed  against  permits  the  sheriff  to 
proceed  with  his  levy.  I  perfectly  agree  with  the  Vicb-Chancellor, 
that  on  motions  of  this  description  it  is  always  discretionary  with 
the  Court  what  course  it  will  pursue ;  but  I  consider  that  discretion 
subject  to  the  limitation  of  this  Court  being  bound  to  support  its 
authority,  and  to  support  its  officers  acting  under  that  authority. 
I  cannot  consider  that  that  is  done,  if  those  who  have  by  force 
resisted  the  officer  of  the  Court,  and  taken  out  of  his  possession 
that  which  he  held  under  the  order  of  the  Court,  are  allowed  to 
retain  the  fruits  of  their  conduct.  I  therefore  have  no  hesitation 
or  difficulty  in  ordering  that  the  sheriff  and  his  officers  do  forthwith 
withdraw,  and  that  they  pay  the  costs  of  the  application  to  the 
Court  below:  that  will  be  without  prejudice  to  any  application  that 
the  sheriff  or  the  plaintiffs  in  the  execution  may  be  advised 
hereafter  to  make. 

While  however  I  think  it  my  duty  thus  to  protect  the  receiver 
acting  under  the  authority  of  this  Court,  I  shall  also  think  it  my 
duty  to  protect  the  sheriff,  where  he  yields  obedience  to  this  Court, 
from  any  proceedings  by  the  plaintiffs  in  the  execution.  The 
objections  which  were  stated  to  the  order  appointing  the  receiver 
appear  to  me  undoubtedly  to  have  been  very  cogent ;  but  I  shall 
forbear  expressing  any  opinion  of  a  decided  nature  with  respect  to 
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them,  ns  they  must  be  dealt  with  in  a  more  formal  manner  tha 
on  the  present  occasion.  If  the  parties  shall  be  advised  to  mak 
any  application  on  the  subject,  I  give  them  liberty  either  to  mak 
that  application  before  me,  or  before  the  Vice-Chancellor.  Mj 
reason  for  doing  so  is,  that  the  argument  before  me  having  entered 
into  all  the  merits  of  the  case,  it  would  shorten  the  discussion  ift 
the  application  was  made  before  me :  on  that  however  the  parties 
will  exercise  their  discretion. 

The  order  therefore  which  I  think  it  right  to  make  on  the  first 
application  is  as  follows :  That  the  sheriff  and  his  officers  forthwith 
withdraw  from  the  possession  of  the  goods  chattels  and  effects  which 
have  been  taken  under  colour  of  the  writ  of  fieri  facias,  and  restore 
the  same  to  the  receiver,  and  forbear  all  interference  and  interrup- 
tion with  the  possession  of  that  receiver ;  that  they  pay  the  costs 
and  expenses  of  and  occasioned  by  the  seizure,  and  of  the  motion 
before  the  Vice-Chancellor  Knight  Bruce;  that  the  sheriff  be 
enjoined  from  all  proceedings  at  law  for  the  purpose  of  compelling 
the  receiver  to  interplead ;  that  the  plaintiffs  in  the  execution  be 
enjoined  from  taking  any  proceedings  at  law  against  the  sheriff 
in  relation  to  the  property  and  effects  lately  seized  by  him,  or  any- 
other  property  in  the  possession  of  the  receiver;  that  *  the  sheriff 
do  pay  the  costs  in  relation  to  the  summons  of  interpleader;  that 
this  order  be  without  prejudice  to  any  application  which  the  plaintiffs 
in  the  execution  may  be  advised  to  make,  to  be  heard  pro  intcresse 
8uo  or  otherwise,  in  relation  to  the  property  in  the  possession  of  the 
receiver  ;  and  in  order  that  the  plaintiffs  in  the  execution  may  not 
be  damaged  by  the  receiver  having  been  put  into  possession,  supposing 
it  should  appear  that  such  possession  ought  not  to  have  interfered 
with  their  right,  that  the  receiver  be  ordered  to  keep  and  retain 
within  the  bailiwick  for  fourteen  days  goods  chattels  and  effects 
equal  in  value  to  those  lately  seized  by  the  Sheriff,  not  exceeding 
what  would  be  necessary  to  satisfy  the  levy  in  the  writ  ol  fieri  facias, 
and  if  the  parties  differ  about  that  value,  that  it  be  referred  to  the 
Master  to  ascertain  it. 

Mr.  Rolt  asked  for  the  costs  of  the  appearance  of  the  plaintiffs 
in  the  execution  before  the  Vice- Chancellor,  they  having  been 
served  with  notice  of  the  motion  by  the  plaintiff  in  the  suit,  and 
having  appeared  accordingly. 

The  Lord  Chancellor  refused  the  application  on  the  ground  that 
the  plaintiffs  in  the  execution  were  in  fact  the  real  parties  by  whom 
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the  sheriff  was  urged  to  act  as  he  had  done,  and  that  they  had 
appeared  to  support  the  line  of  conduct  adopted  by  the  sheriff. 

[The  Lord  Chancellor  then  proceeded  to  dispose  of  the  other 
similar  application  in  the  same  matter  against  the  same  sheriff, 
observing  that  in  this  case  he  could  not  give  the  sheriff  that  pro- 
tection which  he  did  in  the  former,  because  the  plaintiff  in  this 
execution  was  not  before  him  ;  but  it  would  be  open  to  the  sheriff 
to  make  application  for  protection,  if  any  execution  creditor  shall 
rule  him  to  return  the  writ,  or  take  any  measures  to  make  him 
amenable  in  respect  of  the  property  seized.] 
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RUSSELL  v.   The  EAST  ANGLIAN  RAILWAY 
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(3  Mac.  &  G.  125—154 ;  S.  0.  6  Bail.  Caa.  501 ;  20  L.  J.  Oh.  257 ;    15  Jur.  935 ; 

17  L.  T.  298.) 

Under  the  provisions  of  the  Companies  Clauses  Consolidation  Act,  a  bond 
creditor  had  no  lien  on  the  estate  or  effects  of  a  Company,  and  the  goods 
and  chattels  of  the  Company  were  liable  to  be  seized  under  a  writ  otfi.fa. 
at  the  suit  of  a  judgment  creditor. 

The  Company  having  raised  large  sums  of  money  by  bond  and  on 
mortgage,  and  being  also  considerably  indebted  on  simple  contract,  agreed 
with  one  of  their  simple  contract  creditors  to  suffer  judgment  to  be  entered 
up  against  the  Company  at  a  future  day.  After  this  agreement,  various 
negotiations  took  place  between  the  bond  and  other  creditors  of  the  Com- 
pany and  the  Company,  with  the  view  of  postponing  on  certain  terms  the 
enforcement  of  all  claims,  as  well  by  specialty  as  simple  contract  against 
the  Company  for  seven  years :  these  terms  were  accepted  by  the  great 
majority  of  the  creditors,  but  rejected  by  the  simple  contract  creditor. 
After  such  rejection,  but  before  the  period  for  issuing  execution  had  arrived, 
a  bill  was  filed  by  one  of  the  bond  creditors  against  the  Company  and  its 
other  specialty  creditors  for  the  enforcement  of  his  alleged  equitable  lien, 
and  for  the  appointment  of  a  receiver.  The  receiver  was  appointed  by  the 
consent  of  all  parties  to  the  suit,  and  entered  into  the  possession  of  all  the 
chattels  of  the  Company.  The  simple  contract  creditor  then  sued  out 
execution  against  the  Company:  Held,  on  the  petition  of  the  simple 
contract  creditor,  that,  inasmuch  as  the  order  appointing  a  receiver  was 
obtained  by  a  surprise  on  the  Court,  and  did  not  rest  on  an  equity  which 
could  be  maintained,  and  would  not  have  been  made  if  all  the  circumstances 
of  the  case  had  been  brought  before  the  Court,  the  simple  contract  creditor 
ought  to  be  allowed  to  levy  upon  the  goods  and  chattels  of  the  Company 
notwithstanding  the  order. 

Held  also,  that,  inasmuch  as  all  the  facts  of  the  case  were  admitted,  and 
were  before  the  Court  on  the  petition,  the  Court  would  dispense  with  the 
usual  reference  to  the  Master  to  examine  the  petitioners  pro  interesse  suo. 

[Messrs.  Bowes  &  Co.,  execution  creditors  of  a  Railway  Company 
in  pursuance  of  leave  given  to  make  the  application  to  the  Lord 
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Chancellor  in  this  suit  (i)  ],  presented  their  petition,  praying  in  the 
alternative  that  the  receiver  might  be  ordered  to  pay  to  them  the 
amount  of  their  debt  interest  and  costs  out  of  the  monies  of  the 
Company  in  his  hands,  or  that  they  might  be  at  liberty  to  enforce 
their  judgment  against  the  Company,  and  that  the  sheriff  might  be 
at  liberty  to  execute  the  writ  of  fieri  facias  against  the  Company  in 
due  course  of  law. 

[The  facts  and  circumstances  stated  in  the  petition,  so  far  as 
they  are  material  for  the  purpose  of  this  report,  and  the  questions 
and  points  thereby  raised,  sufficiently  appear  from  the  following 
observations  and  judgment  of  the  Lord  Chancellor:] 

During  the  course  of  the    argument    the    Lord   Chancellor 
suggested  the  propriety  of  submitting  the  points  raised   on  the 
petition  in  the  form  of  a  special  case  under  Mr.   Turner's  Act 
(18  &  14  Vict.  c.  35),  observing  that,  as  there  was  no  doubt  about 
the  facts,  the  following  three  questions  would  meet  the  exigencies 
of  the  case,  and  would  facilitate  an  appeal  if  the  parties  should  be 
dissatisfied  with  his  Lordship's  judgment,  which  would  be  pro- 
nounced as  if  such  a  special  case  were  before  him  :  First.  Were 
the  goods  and  chattels  of  the  Company  prior  to  the  date  of  the  order 
appointing  the  receiver  liable  to  be  seized  under  writs  of  fieri  facias 
at  the  suit  of  judgment  creditors  of  the  Company  ?    Second.    Was 
the  plaintiff  entitled  to  the  order  appointing  the  receiver?    Third. 
Ought  the  judgment  creditors  to  be  allowed  to  levy  upon  the  said 
goods  and  chattels  under  writs  of  fieri  facias,  notwithstanding  the 
said  order  ? 

The  Lord  Chancellor  : 

This  case  having  occupied  a  very  considerable  time,  *I  have 
had  sufficient  opportunity  during  the  progress  of  the  argument 
of  forming  my  opinion  upon  it;  and  it  does  not  appear  to 
me  to  require  any  longer  consideration  than  I  have  already 
given  to  it.  The  question  in  contest  between  these  parties 
turns  upon  the  construction  of  certain  clauses  in  two  Acts  of 
Parliament,  namely,  the  Companies  Clauses  Consolidation  Act 
(8  Vict.  c.  16),  and  the  special  Act  under  which  the  present 
Company,  the  East  Anglian  Railway  Company,  is  established,  the 
material  sections  being  the  86th,  41st,  42nd,  43rd,  44th,  53rd,  and 
54th  of  the  Companies  Clauses  Consolidation  Act,  and  the  82nd 
and  88rd  sections  of  the  special  or  Company's  Act. 
(1)  See  last  preceding  case. 
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Now  it  does  not  appear  to  me  necessary  to  advert  to  a  great  many 
of  the  topics  which  have  been  brought  before  me  in  argument,  as 
illustrating  the  views  which   the  various  counsel  have  taken.    I 
have  looked  into  all  the  authorities  which  have  been  cited,  but  it 
will  not  be  necessary,  in    order  to   explain   the  grounds   of  my 
judgment,  that  I  should  go  through  them.     The  petitioners  com- 
plain that  a  receiver  has  been  appointed  in  this  suit  by  an  arrange- 
ment between  the  parties  to  the  cause ;  and  the  ground  of  their 
complaint  is,  that  the  effect  of  the  arrangement  was  to  surprise  or 
mislead  the  Court  into  making  an  order  for  the  express  purpose  of 
impeding  the  petitioners  in  their  legal  remedy  :  they  insist  that  the 
plaintiff  was  not  entitled  to  this  order,  and  that  the  Court  would 
not  have  made  it,  if  the  facts  had  been  disclosed  as  they  assert  they 
ought  to  have  been,  and  they,  therefore,  pray  that  they  may  be 
permitted    to    pursue    their    legal    remedy,  notwithstanding  the 
existence  of  the  order.     The  respondents,  on  the  other  hand,  insist 
that  the  plaintiff  was  well  entitled  to  the  order  which  is  complained 
of,  and  that  therefore  there  was  no  impropriety  in  the  *Company 
giving  their  consent  to  that  order  being  made ;  and  they  insist  that 
they  were  well  justified  in  expediting  the  proceedings  for  the  purpose 
of  intercepting  the  petitioners'  execution  for  their  own  protection. 
Now  the  ground  on  which  it  is  contended  that  the  receiver  was 
properly  appointed  is,  that  in  this  suit  the  plaintiff  was  a  bond 
creditor  of  the  Company,  and  that  the  defendants  appeared  on 
behali  of  themselves  and  the  rest  of  the  bondholders,  and  mort- 
gagees of  the  Company.    It  is  then  insisted  that  under  the  pro- 
visions of   the  Act  8  Vict.   c.  16,    and  the    special  Act   of    the 
Company  (l),  the  mortgagees  and  bond  creditors  acquired  a  specific 
equitable  lien  on  the  tolls  estate  and  effects  of  the  Company,  and 
that  the  bill  filed  in  this  case  and  the  appointment  of  the  receiver 
were  proper  and  accurate  proceedings  with  a  view  of  enforcing  and 
rendering  effectual  that  security. 

There  are  thus  two  questions  to  be  decided,  the  first  being 
whether  upon  the  construction  of  the  statutes  which  I  have  men- 
tioned, a  specific  equitable  lien  is  given  to  the  mortgagees  and  bond 
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(1)  The  two  sections  of  the  special 
Act  bearing  upon  the  point  were  the 
32nd  and  33rd  sections,  both  of  which 
are  stated  and  considered  in  the  follow- 
mg  judgment.  As  neither  of  these 
sections  (in  the  opinion  of  the  Lord 
Chavceixor)  in  any  way  extended  or 


varied  the  statutory  rights  or  remedies 
of  bondholders  under  the  Companies 
Clauses  Consolidation  Act,  it  does  not 
appear  to  be  necessary  to  set  them 
out  more  fully  for  the  purpose  of  this 
report. — 0.  A.  8. 
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creditors  of  the  Company  upon  the  estate  and  effects  generally  of 
the  Company,  and  the  second  whether,  if  upon  the  construction  of 
these  Acts  no  such  lien  is  given,  will  or  not  the  absence  of  such 
lien  entitle  the  petitioners  to  any  and  what  order  on  the  present 
application. 

The  principal  clause  on  which  the  first  question  depends  is  the 
44th  section  of  the  Companies  Clauses  Consolidation  Act,  the  point 
being,  whether  a  specific  lien  on  the  general  effects  of  the  Company 
is  thereby  given.  It  will  be  observed  that  that  section  does  not 
specify  any  particulars  on  which  the  lien  is  to  attach ;  it  says 
generally  that  the  parties  are  to  be  entitled  to  *be  paid  out  of  the 
tolls  property  or  effects  of  the  Company.  Now  of  course,  if  the 
parties  were  to  be  paid  at  all,  they  must  be  paid  out  of  the  tolls 
property  or  effects  of  the  Company,  for  those  were  the  only  sources 
which  could  enable  the  payment  to  be  made ;  it  is  therefore  in 
effect  saying  that  the  Company  are  to  pay  out  of  their  means. 
There  must  I  conceive  have  been  a  reason  for  inserting  this  clause  ; 
and  first  of  all  as  to  the  mortgage  creditors.  The  mortgagees 
having  had  certain  rights  given  to  them  by  the  42nd  section,  and 
the  bond  creditors  having  also  had  certain  rights  given  to  them, 
this  44th  section,  which  applies  to  bond  creditors,  might  have  been 
intended,  as  it  appears  to  me,  rather  to  limit  than  to  extend  their 
remedies,  for  it  might  be  intended  to  show  that  the  bond  creditors 
were  not  entitled  to  all  the  remedies  which  had  been  previously 
given  to  the  mortgagees.  Such  might  have  been  one  of  the  objects 
for  the  insertion  of  the  clause ;  but  it  must  be  construed  in  con- 
nection with  the  86th  section  of  the  same  Act,  and  the  two  sections 
must  be  taken  together.  The  44th  section  says  "the  respective 
obligees  of  the  bonds  shall  be  paid  out  of  the  tolls  or  other  property 
or  effects  of  the  Company ;  "  the  86th  section,  which  has  a  sort 
of  preamble  to  it  to  the  effect  that  it  is  intended  to  apply  to  the 
general  creditors  of  the  Company,  is  in  these  words :  (His  Lordship 
here  read  the  section).  We  have  thus  one  clause  stating  that  the 
bondholders  are  to  be  paid  out  of  the  tolls  or  other  property  or 
effects  of  the  Company,  and  another  clause  which  says  that 
creditors  shall  have  the  remedy  of  levying  an  execution  against 
the  property  or  effects  of  the  Company.  These  two  sections  are  to 
stand  together ;  but  can  they  stand  together  consistently  with  the 
44th  section  giving  an  equitable  lien  which  was  intended  to  protect 
the  estate  property  and  effects  of  the  Company  against  other 
♦creditors?    I  do  not  apprehend  that  it  can  be  said   that  the 
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36th  section,  which  is  entitled  as  applicable  to  the  remedies  of 
creditors  generally,  must  not  be  extended  to  mean  mortgagees  and 
bond  creditors.  The  Act  is  framed  on  steps :  first  of  all  it  begins 
by  the  86th  section  as  to  the  remedies  of  creditors  generally,  not  at 
all  referring  or  limiting  its  operation  to  any  particular  class  of 
creditors:  then  having  dealt  with  the  creditors  of  the  concern 
generally  and  given  them  a  right  to  levy  execution  upon  the  pro- 
perty or  effects  of  the  Company  also  without  limitation,  (and  if  the 
argument  on  the  part  of  the  plaintiff  be  correct,  there  could  be  no 
property  and  effects  of  the  Company  which  could  be  properly 
amenable  to  an  execution),  it  then  comes  to  the  mortgagees  and 
bond  creditors,  and  it  gives  specific  remedies  to  each  of  these  classes 
of  creditors.  The  meaning  and  intention  then  of  the  44th  section 
I  apprehend  was  to  prevent  any  argument  that  the  rights  and 
remedies  of  the  bond  creditors  therein  referred  to  as  having  certain 
particular  remedies,  were  limited  to  those  remedies,  and  the  effect 
of  it  was  to  show  that  the  bond  creditors  were  at  liberty  to  pursue 
their  legal  or  equitable  remedies,  if  they  had  any,  against  the 
property  or  effects  of  the  Company,  in  common  with  all  the  general 
creditors  of  the  Company,  as  well  as  being  entitled  to  any  particular 
remedies  which  might  be  given  to  them  in  terms. 

Now,  although  it  may  not  be  very  safe  to  argue  upon  any  parti- 
cular intent  with  reference  to  these  clauses,  yet  it  is  to  be  remarked 
that  a  remedy  given  to  the  general  creditors  against  the  property 
and  effects  of  the  Company  is  inconsistent  with  the  whole  property 
and  effects  being  made  subject  to  a  specific  equitable  lien  on  the 
part  of  any  particular  class  of  creditors.  It  is  obvious  also  that 
these  Companies  cannot  be  carried  *on  without  large  credit  being 
given,  and  if  so,  the  Legislature  could  never  have  intended  to 
exclude  the  general  body  of  creditors  from  all  remedy  for  their  debts, 
by  giving  a  specific  lien  on  the  whole  estate  and  effects  of  the 
Company  to  a  particular  class  of  creditors. 

It  is  however  said,  that  although  there  may  be  difficulty  in  con- 
tending that  while  the  property  remains  in  possession  of  the 
Company,  and  is  being  used  for  the  purposes  of  the  Company,  it 
may  not  be  dealt  with  notwithstanding  the  lien,  yet  that  effect  may 
be  given  to  the  plaintiff's  construction  of  the  Act,  by  allowing  the 
bond  creditors  or  the  mortgage  creditors  at  any  particular  moment 
to  assert  their  right,  and  that  their  right  may  be  inchoate  or  in 
suspense  until  they  have  asserted  it.  But  what  a  fraud  it  would  be 
upon  the  general  creditors  to  allow  the  Company  to  contract  largely 
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upon  the  possession  and  apparent  ownership  of  property,  and  then 
to  give  to  the  mortgage  or  bond  creditors  the  opportunity  of  assert- 
ing their  lien  when  probably  the  general  creditors  had  allowed  the 
Company  to  obtain  on  credit  the  largest  portion  of  their  stock. 
Such  a  right  is  not  consistent  with  the  general  administration  of 
justice,  and  with  the  safety  and  convenience  of  a  commercial 
concern,  which  this  to  a  great  extent  is. 

It  appears  to  me  also,  when  I  look  at  the  remedies,  that  none  of 
the  remedies  which  the  Act  specifically  provides  are,  for  the  reasons 
I  shall  state,  at  all  applicable  to  the  case  supposed.  One  remedy 
given  is  by  a  receiver,  and  it  is  most  material  to  attend  to  the 
manner  in  which  that  receiver  is  provided  for.  First,  it  will  be 
observed,  that  the  receiver  who  is  mentioned  in  the  Act  when 
obtained  is  not  to  oust  any  other  remedy  at  law  or  in  equity,  which 
the  mortgagees  *or  bond  creditors  may  have.  They  may  proceed 
at  law,  and  get  execution ;  and  that  looks  as  if  there  were  some- 
thing which  was  intended  to  be  seized,  independently  of  what  the 
receiver  was  to  take  namely  the  tolls  and  sums  of  money,  &c. 
Now  the  execution  could  only  be  levied  on  the  chattels,  and  thus 
the  bond  creditors  and  mortgage  creditors  have  this  great  advan- 
tage over  the  general  creditors,  that  they  have  a  fund  which  the 
general  creditors  cannot  take,  namely,  the  tolls  and  sums  of  money 
&c,  and  may  take  also  in  common  with  the  general  creditors  by  an 
action  at  law,  if  an  action  is  maintainable  as  to  which  I  do  not 
think  it  material  to  enquire.  It  does  not,  however,  appear  to  me 
consistent  with  the  fact  of  giving  a  receiver  over  the  property  for  a 
particular  purpose,  that  the  property  should  be  already  subject  to 
a  lien  on  the  part  of  the  class  of  creditors  to  whom  the  several 
remedies  are  given.  It  is  also  material  to  advert  to  the  54th  section 
of  the  Companies  Clauses  Consolidation  Act,  which  shows  how  the 
receiver  is  to  be  appointed  by  the  justices,  and  points  out  what  he  is 
to  do  on  being  so  appointed.  In  the  first  place,  all  the  tolls  and  sums 
of  money  "  shall  be  paid  to  and  received  by  the  person  so  to  be 
appointed,  and  the  money  so  to  be  received  shall  be  so  much  money 
received  by  or  to  the  party  to  whom  such  interest,  or  such  principal 
and  interest,  as  the  case  may  be,  shall  be  then  due,  and  on  whose 
behalf  such  receiver  shall  have  been  appointed,  and  after  such 
interest  and  costs,  or  such  principal  interest  and  costs,  shall  have 
been  so  received,  the  power  of  such  receiver  shall  cease." 

But  it  is  said,  that  by  the  88rd  section  of  the  special  Act,  which 
I  shall  come  to  presently,  there  is  another  receiver  pointed  at. 
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Were  there  then  to  be  two  receivers,  a  Chancery  receiver  ahd  a 
justices'  receiver  ?     If  there  were,  I  certainly  should  have  expected 
dome  *  regulation,  some  clause  or  section,  by  which  to  work  out  so 
anomalous  a  provision,   bat  there  is  none.    When  however  this 
83rd  section  is  looked  at  in   connection  with  the  53rd  and  54th 
sections  of  the  Companies   Clauses  Consolidation  Act,  it  will  be 
seen  that  the  only  receiver  which  is  contemplated  is  the  justices' 
receiver.    Now  the  claim  set  up  of  a  specific  equitable  lien  is  so 
extraordinary  as  connected  with  property  of  this  nature,  that  it  ip 
most  unreasonable  to  suppose  that  the  right  to  it  should  be  left  to 
be  inferred  from  a  mere  statement  that  payment  was  to  be  made 
out  of  the  estate  and  effects  of  the  Company.     It  is  not  likely  that 
the  Aets  of  Parliament  by  which  these  Companies  are  constituted, 
and  which  are  framed  by  the  Companies  themselves,  should  be  so 
prepared  by  them  as  to  give  the  bondholder  a  lien  on  every  spade 
or  barrow  which  the  Company  may  possess.    It  would  be  a  stigma 
on  a  Company,  inviting  subscribers  and  before  any  credit  in  fact 
existed,  to  insert  a  clause  into  their  Act  depriving  them  of  the 
power  to  contract   on  credit.     It  is  material,  however,  to  turn  to 
what  has  been  mainly  relied  upon,  namely,  the  82nd  section  of  the 
special  Act.     The  32nd  section  provides  that  the  respective  mort- 
gagees and  bond  creditors  shall  be  entitled  to  be  paid  out  of  "  the 
tolls  and  other  estate  and  effects  of  the  Company."     The  44th 
section  of  the  Companies  Clauses  Act  says,  that  the  obligees  of  the 
bonds  shall  ••  be  entitled  to  be  paid  out  of  the  tolls  or  other  property 
or  effects  of  the  Company."    What  difference  is  there  between 
these  two  clauses  :  the  one  is  merely  a  re-enactment  of  the  other. 
The  32nd  section  associates  the  mortgagees  and  bond  creditors 
together,  and,  as  to  its  operative  part,  directs  that  they  are  to  be 
paid  out  of  the  tolls  and  other  estate  and  effects  of  the  Company. 
The  only  difference  thus  is  that  the  mortgagees  are  added,  and 
•the  word  "estate  "  is  substituted  for  the  word  "  property,"  which 
is  the  term  used  in  the  44th  section  of  the  Companies  Clauses  Act ; 
and  that  is  a  difference  which  I  do  not  think  applicable  to  the  present 
case.     I  think  the  effect  is  generally  to  declare  that  the  rights  of  the 
mortgagees  and  bond  creditors  are  not  limited  to  the  specific  remedy 
of  a  receiver  given  to  them  in  the  Companies  Clauses  Act,  but  that 
they  are  also  to  stand  as  general  creditors  entitled  to  all  those  remedies 
against  the  estate  and  effects  of  the  Company  to  which  other  creditors 
are  entitled.    It  appears  to  me,  therefore,  that  an  effect  is  sought 
to  be  given  to  the  82nd  clause,  which  is  by  no  means  justified. 
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Then  comes  the  question  with  regard  to  the  83rd  section  of  ttie 
special  Act,  which  has  relation  to  a  receiver.     It  enacts  that  it  shall 
be  lawful  for  the  mortgagees  and  bond  creditors  to  enforce  payment 
by  the  appointment  of  a  receiver  ;  but  not  one  word  is  said  as  to 
his  duties,  how  he  is  to  be  appointed,  how  he  is  to  be  discharged, 
how  long  interest  is  to  be  in  arrear,  or  what  notice  is  to  be  given. 
The  reason  for  this  is  obvious,  that  all  these  matters  were  contained 
in  the  58rd  and  54th  sections  of  the  Companies  Glauses  Consolida- 
tion Act,  and  the  clause  in  question  does  nothing  more  than  supply 
certain  blanks  in  those  sections.     These  three  sections,  then,  are  to 
be  taken  as  one  and  the  same  enactment.     Now  the  83rd  section  of 
the  special  Act  does  not  say  how  long  interest  is  to  be  in  arrear 
(could  it  be  intended  that  if  it  was  one  day  in  arrear,  the  remedies 
would  arise) ;  but  the  58rd  section  of  the  Companies  Clauses  Con- 
solidation Act  specifies  thirty  days.     Then  again  the  33rd  section  of 
the  special  Act  does  not  say  how  long  the  principal  is  to  be  due  before 
the  remedy  shall  accrue ;  but  the  53rd  section  of  the  Companies 
•Clauses  Act  fixes  the  time  at  six  months  after  the  principal  has 
become  payable.     So  it  is  also  to  be  observed,  that  in  the  53rd 
section  there  is  no  sum  mentioned  for  warranting  an  application 
for  the  receiver :  the  words  there  used  are,  "  if  his  debt  amount  to 
the  prescribed  sum,"  referring  to  the  special  Act,  where  the  sum  is 
to  be  filled  up  in  each  case ;  and  the  33rd  section  of  the  special 
Act  here  states  it  to  be  25,000Z.     In  short,  taking  any  one  of  these 
sections  abstractedly,  it  becomes  quite  useless.     I  therefore  consider 
that  the  33rd  section  of  the  special  Act  does  no  more  than  give 
to  the  mortgagees  and  bond  creditors  the  benefit  of  the  53rd  and 
54th  sections  of  the  Companies  Clauses  Act,  filling  up  those  blanks 
which  are  essential  to  give  them  effect.      It  thus  seems  to  me  that 
there  is  no  ground  for  contending  that  this  clause  (the  83rd)  carries 
the  remedy  against  the  estate  and  effects  of  the  Company  any  further 
than  was  done  by  the  previous  clause  (the  82nd). 

Now  this  bill  is  filed  upon  the  equity  of  a  supposed  specific  lien, 
and  in  the  course  of  the  argument  it  has  been  substantially,  and  I 
think  in  terms,  shown,  that  if  there  was  no  such  lien  there  was  no 
foundation  for  the  bill.  It  appears  to  me  that  it  is  quite  inconsistent 
with  the  whole  purview  of  the  special  Act,  to  suppose  any  such 
specific  lien  was  intended  to  be  given,  and  that  therefore  this  bill 
has  no  equity  upon  which  the  remedy  sought  could  be  founded,  and 
that  the  order  which  was  made  ought  not  to  have  been  made, 
and  would  not  have  been  made,  if,  instead  of  being  obtained  by 
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arrangement  between  the  parties  to  the  suit,  the  Court  had  been 
made  aware  of  all  the  circumstances.  The  Court  at  the  time  was 
not  aware  that  the  receiver  which  was  asked  for  was  asked  for  with 
the  view,  or  would  *have  the  effect,  of  interfering  with  the  rights 
or  remedies  of  other  persons. 

Under  these  circumstances  the  question  that  remains  is,  what 
ought  to  be  the  effect  of  this  opinion  on  the  present  application,  and 
to  what  consequences  will  it  lead.  I  dare  say  that  the  parties  fully 
believed,  at  the  moment,  they  were  entitled  to  do  that  which  they 
were  doing ;  and  I  do  not  suppose  they  intended  to  commit  any 
fraud,  or  thought  that  they  were  doing  more  than  running  a  race 
with  another  creditor,  and  that  they  were  perfectly  entitled  to  reach 
the  goal  first  if  they  could  do  so  by  legal  means.  They  would, 
however,  have  acted  with  greater  caution,  considering  that  the 
question  depended  on  the  construction  of  these  Acts  of  Parliament, 
which  hardly  I  think  can  be  said  by  any  one  to  be  free  from  doubt, 
if  they  had  stated  the  question  to  the  Court. 

The  execution  creditors  say,  if  there  is  no  equity  disclosed  in  this 
bill,  and  if  this  order  has  been  obtained  not  upon  the  judgment  of 
the  Court  but  by  the  consent  of  the  parties,  and  the  Court  shall 
now  be  of  opinion  that  if  the  circumstances  had  been  brought  under 
its  notice  it  would  not  have  been  granted,  that  an  order  so  obtained 
ought  not  to  be  allowed  to  interfere  with  and  impede  their  legal 
right.  It  is  said,  however,  on  the  other  side,  that  even  supposing 
the  petitioners  to  be  right,  still  they  ought  not  to  have  the  relief 
they  ask  in  the  present  shape.  It  is  said  that  they  ought  to  file  a 
bill,  or  that  they  should  be  heard  pro  interesse  suo. 

Although  I  am  much  impressed  with  the  importance  of  forms  to 
secure  the  due  administration  of  justice,  and  to  prevent  that 
arbitrary  course  of  decision  for  which  the  absence  of  form  gives  too 
much  opportunity,  *and  which  those  who  are  so  anxious  to  dispense 
with  all  forms  do  not  sufficiently  appreciate  and  perceive,  still  I 
should  never  be  desirous  to  adhere  to  form  where  the  purposes  of 
justice  do  not  require  it.  Now  in  the  present  case  there  are  no 
facts  suggested  as  necessary  to  be  ascertained  by  further  enquiry, 
nor  any  materials  required  in  order  to  enable  the  Court  to  pronounce 
its  judgment,  and  I  therefore  do  not  think  that  I  interpose 
summarily  or  hastily  in  declaring  that  the  order  made  ought  not  to 
stand  in  the  way  of  the  execution  creditors.  I  say  so,  because  I  have 
had  full  opportunity  during  the  argument  of  considering  the  effect 
of  the  Acts  of  Parliament  and  the  different  authorities,  and  because 
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I  do  not  believe  any  further  or  better  materials  can  ever  be 
presented  to  the  Court. 

[After  some  further  observations  and  discussion  as  to  the  form  of 
the  order  to  be  drawn  up,  it  was  finally  arranged  that  the  case 
should  be  again  mentioned  upon  that  point.] 

The  case  was  again  mentioned,  and  the  following  is  the  order 
which  was  ultimately  drawn  up  in  pursuance  of  the  judgment  of 
the  Lord  Chancellor. 

His  Lordship,  being  of  opinion  that  the  petitioners  ought  to  be 
at  liberty  to  levy  upon  the  goods  and  chattels  of  the  defendants  the 
East  Anglian  Railway  Company  the  amount  of  the  judgment 
recovered  by  them  against  the  said  Company  as  in  the  petition 
mentioned  notwithstanding  the  possession  of  the  receiver  appointed 
in  this  cause,  doth  order  that  the  petitioners  be  at  liberty  to  levy 
accordingly  under  the  writ  of  fieri  facias  already  issued  or  to  be 
issued  upon  the  said  judgment,  unless  the  sum  of  1,400/.  be  paid 
into  the  Bank  to  the  credit  of  this  cause  within  one  week  from  the 
service  of  this  order  on  the  plaintiff's  solicitors  in  manner  herein- 
after directed :  And  it  is  ordered  that  *such  sum  if  paid  into  the 
Bank  be  placed  to  an  account  to  be  entitled  "  The  account  of  the 
petitioners  John  Bowes,  William  Hutt,  Nicholas  Wood  and  Charles 
Mark  Palmer : "  And  it  is  ordered  that  William  Seppings  the 
receiver  appointed  in  this  cause  be  at  liberty  to  pay  the  said  sum  of 
1,400/.  into  the  Bank,  to  be  there  placed  to  the  credit  of  this  cause 
to  the  said  account :  And  for  the  purpose  of  allowing  any  of  the 
parties  an  opportunity  of  appealing  to  the  House  of  Lords  against 
this  order  if  they  shall  be  so  advised,  it  is  ordered,  that  the  said 
sum  of  1,400/.  do  remain  in  the  Bank  as  aforesaid  subject  to  the 
further  order  of  this  Court ;  but  in  the  event  of  any  of  the  parties 
being  advised  to  appeal  as  aforesaid,  such  appeal  is  to  be  prosecuted 
without  wilful  delay  :  [And  the  order  reserved  the  question  how  the 
costs  should  be  ultimately  borne.] 
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The  EAST  and  WEST  INDIA  DOCKS  and  BIRMINGHAM       mm. 
JUNCTION  RAILWAY  COMPANY  v.  GATTKE  (1).         jfe? 

(3  Mac.  &  G.  155—174  ;  S.  0.  17  L.  T.  85.)  1851- 

'  Feb.U. 

A  lessee  of  premises  not  required  for  the  purpose  of  a  railway,  served  a  

notice  and  claim  upon  the  Company  for  a  certain  amount  of  compensation  Lord 

under  the  68th  section  of  the  Lands  Clauses  Consolidation  Act.    The    Truro,  L.C. 
Company  filed  their  bill,  and  obtained  an  injunction  to  restrain  any  further        [  *65  ] 
proceedings  under  the  notice  on  the  ground  that  the  premises  were  not 
affected  by  their  works.    On  appeal  the  injunction  was  dissolved  and  it  was 
held  that  the  claimant  was  entitled  to  proceed  under  the  notice  and  to  have 
the  amount  of  compensation  assessed  by  a  jury. ' 

By  summoning  a  jury  to  assess  the  amount  of  compensation  claimed  by 
a  party  under  the  68th  section,  the  Company  is  not  precluded  from 
questioning  the  right  of  the  claimant  to  any  compensation  whatever. 

This  was  a  motion  by  the  defendant  John  Julias  Gattke,  after 
answer  filed,  to  dissolve  a  special  injunction  which  had  been  granted 
ex  parte  by  the  Vice-Chancellor  Wigra.m,  restraining  him  until 
answer  or  further  order  from  taking  any  proceedings  whatever 
against  the  plaintiffs  under  or  pursuant  to  a  notice  served  by  him 
on  the  plaintiffs  under  the  68th  section  of  the  Lands  Glauses 
Consolidation  Act  (8  Vict.  c.  18),  and  in  particular  from  taking  any 
proceeding  to  compel  the  plaintiffs  to  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  for  settling  the  amount  of  compensation 
claimed  by  him,  the.  defendant,  and  from  bringing  any  action  or 
taking  any  proceeding  at  law  against  the  plaintiffs  to  recover  the 
sum  of  4802.  18*.  4rf.  claimed  by  him  as  such  compensation. 

The  defendant,  who  was  a  draper  and  furrier  carrying  on  business 
at  Courtenay  Terrace,  High  Street,  Kingsland,  *alleged  that  he  had  t  *166  ] 
incurred  great  pecuniary  loss  and  damage  by  reason  of  the  con- 
struction of  the  plaintiffs'  railway  in  the  immediate  vicinity  of  his 
premises  ;  and  the  question  in  the  suit  arose  out  of  his  claim  for 
compensation  as  being  injuriously  affected  under  the  68th  section 
of  the  Lands  Clauses  Consolidation  Act. 

The  following  statement  of  the  material  facts  of  the  case  is  taken 
from  the  judgment  of  the  Lord  Chancellor,  in  order  to  avoid 
unnecessary  repetition. 

The  bill,  which  was  filed  on  the  16th  March,  1850,  after  referring 
to  the  incorporation  of  the  Company  by  Act  of  Parliament,  9  &  10 
Vict.  c.  cccxcvi.,  entitled  "An  Act  for  making «a  railway  from  the 

(1)  See  Rickety.  Metropolitan  By.  Co.      L.  J.  Ch.  121,  57  L.  T.  185;  Kitts  v. 
(1867)  L.  E.  2  H.  L.   175  ;  Birminy-      Moore  [1895]  1  Q.  B.  253,  64  L.  J.  Oh. 
ham  and   District  Land   Co.  v.   L.  &      152,  71  L,  T.  676. 
N.  W.  B.  Co.  (1887)  36  Ch.  D,  650,  57 
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East  and  West  India  Docks  to  join  the  London  and  Birmingham 
Railway  at  the  Camden  Town  station,  to  be  called  *  The  East  and 
West  India  Docks  and  Birmingham  Junction  Railway/  "  stated  that 
the  Company  had  commenced  their  works,  and  were  at  the  date  of 
the  filing  of  the  bill  in  the  course  of  constructing  their  railway ; 
that,  in  September,  1849,  the  defendant  made  a  claim  upon  the 
Company  for  the  sum  of  480J.  18*.  Ad.  as  compensation  for  damage 
and  injury  alleged  to  have  been  sustained  by  him  in  consequence  of 
the  dust  and  dirt  occasioned  by  the  Company  having  damaged  his 
goods,  and  by  reason  of  his  customers  having  been  compelled  by 
the  obstruction  occasioned  by  the  plaintiffs'  works  to  quit  the  side 
of  the  road  upon  which  the  defendant's  shop  was  situated  before 
they  arrived  at  his  shop  and  to  cross  to  the  opposite  side  of  the 
road  in  order  to  pass  along,  by  reason  whereof  during  several  weeks 
he  had  sustained  a  great  loss  in  his  trade  ;  that  the  defendant  also 
alleged  that  he  had  been  injuriously  affected  and  injured  by  the 
Company  having  stopped  up  a  passage  or  lane  *along  which  he  was 
entitled  to  a  right  of  way  or  access  to  the  entrance  at  the  back  of 
his  premises ;  that  no  part  of  the  defendant's  premises  were  inserted 
in  the  schedule  to  the  Company's  special  Act,  and  that  no  part  of 
them  had  been  taken  used  or  at  all  interfered  with  by  the  works  of 
the  Company,  and  that  therefore  the  defendant  had  no  claim  to 
compensation  under  the   provisions  of  the  statutes  8  Vict.  c.  18, 
and  8  Vict.  c.  20 ;  that  the  several  matters  complained  of  by  the 
defendant  were  wholly  false  and  without  foundation,  and  that  the 
Company,  therefore,  declined  to  comply  with  his  demand  ;  that  the 
defendant  had  required  the  Company  either  to  enter  into  a  written 
agreement  to  pay  the  amount  of  his  claim  or  to  issue  a  precept  to 
the  sheriff  to  summon  a  jury  for  fettling  the  compensation ;  that 
the  Company  had  declined  to  issue  such  precept,  because  he  was 
not  a  person  entitled  to  compensation  and  the  issuing  a  precept 
would  operate  as  an  admission  of  the  title  of  the  defendant  to  com- 
pensation, and  that  the  jury  would  have  no  jurisdiction  to  investi- 
gate or  decide  upon  the  question  of  the  right  of  the  defendant  to 
compensation  under  the  statutes,  but  that  by  omitting  to  issue  the 
precept  the  defendant  would  acquire  under  the  statutes  a  right  to 
recover  the  full  amount  of  his  claim  with  costs,  unless  this  Court 
interfered  to  restrain  him. 

The  bill  then  stated  that  the  statutes  referred  to  contained  no 
provision  by  virtue  of  which  the  right  or  title  of  the  defendant 
could  be  legitimately  tried  and  decided,  and  that  such  question 
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could  not  be  determined  without  the  aid  of  the  Court ;  and  prayed 
a  declaration  that  the  defendant  was  not  entitled  to  any  compensa- 
tion, and  that  if  necessary  an  issue  might  be  directed  to  try 
whether  the  interest  of  the  defendant  had  been  injuriously  affected 
by  the  construction  and  works  of  the  *railway,  and  that  the 
defendant  might  be  restrained  from  taking  any  proceedings  to 
compel  the  plaintiffs  to  issue  their  precept  to  the  sheriff,  and  from 
taking  any  proceedings  at  law  to  recover  the  sum  claimed  by  him 
for  compensation. 

The  defendant  filed  his  answer  to  the  plaintiffs'  bill  on  the 
7th  June,  1850,  setting  forth  his  interest  in  the  premises  occupied 
by  him,  and  Btating  the  manner  in  which  the  works  of  the  Company 
had  injuriously  affected  his  premises  in  the  respects  before  detailed 
in  the  claim.  He  admitted  that  no  part  of  his  premises  had  been 
taken,  used,  or  directly  interfered  with  by  the  works  of  the  Com- 
pany ;  but  he  contended  that  they  had  been  injuriously  affected 
within  the  meaning  of  the  statutes,  and  therefore  insisted  upon  his 
right  to  compensation. 

The  defendant  then  moved  before  the  Vice-Chancellor  Knight 
Bruce,  who  was  sitting  for  the  Vice-Chancellor  Wigram,  to  dissolve 
the  injunction  obtained  by  the  plaintiffs  ;  but  his  Honour  declined 
to  entertain  the  application  on  the  ground  that  he  had  not  jurisdiction 
to  hear  a  motion  of  this  nature. 
Under  these  circumstances,  the  defendant  now  brought  the  case 

before  the  Lord  Chancellor. 
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[  *158  ] 


The  Attorney -General  and  Mr.  Grove,  for  the  motion,  [questioned 
and  distinguished  the  decision  in  the  case  of  The  London  and  North 
H  ettern  Iiailtcay  Company  v.  Smith  (l)  and  cited  Reg.  v.  The  Eastern 
Counties  Railway  Company  (2),  and  contended]  that  in  adopting 
the  mode  of  procedure  indicated  by  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act,  the  question  of  right  to  and 
the  amount  of  compensation  would  be  at  once  presented  before  a 
competent  tribunal.    *     *     * 


[159] 


Mr.  Wood  and  Mr.  Hetherington,  contra,  relied  on  the  case  of 
The  London  and  North  Western  Railway  Company  v.  Smith,  and 
[cited  Rex  v.  The  London  Dock  Company  (a)]. 


[160] 


(1)  84  R.  B.  50  (1  Mac.  &  G.  216) ; 
practically  overruled  by  the  present 
case,  as  shown  by  the  cases  cited  in 


84  B.  B.  50.— 0.  A.  8. 

(2)  57  B.  B.  639  (2  Q.  B.  347). 

(3)  44  B.  B.  387  (5  Ad.  Jt  EI.  163). 

4—2 


1850-51.     CH.     8  MAC.  &  G.  161—163. 


[b.r. 


Thk  East 

AND  WK8T 

India  Dock* 
and  BIR- 
MINGHAM 

Junction 
Railway 
Company 

v. 
Gattkb. 

[161] 

1851. 

Feb.  II. 

[•162] 
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The  Attorney-General,  in  reply.     *     *     * 

The  Lord  Chancellor,  after  slating  the  injunction  and  narrating 
the  facts  as  above  set  forth  from  bis  Lordship's  judgment,  pro- 
ceeded as  follows : 

The  case  of  the  plaintiffs  rests  on  two  grounds;  first,  it  is  con- 
tended that  the  Act  of  Parliament  (the  Lands  Clauses  Consolidation 
Act)  imposes  no  liability  on  the  Company  to  make  compensation 
for  damage  or  injury  consequential  merely  from  the  works  to  be 
constructed,  *but  that  compensation  is  only  given  in  respect  of  pre- 
mises actually  taken  used  or  injuriously  affected  by  an  immediate 
and  direct  meddling  or  interference  with  them,  which  the  answer 
admits  has  not  been  the  case  in  regard  to  the  defendant's  premises ; 
and,  secondly,  it  is  alleged  that  the  defendant  has  not  in  fact 
sustained  any  damage  whatever  from  the  Company's  works ;  and 
upon  these  grounds,  and  especially  upon  the  first,  the  plaintiffs 
insist  that  the  defendant  ought  to  be  restrained  in  equity  from 
enforcing  them  to  issue  a  precept,  and  from  commencing  any  action 
to  recover  the  amount  of  his  claim  by  reason  of  their  omitting  to 
do  so,  and  that  this  Court  ought  to  declare  that  the  defendant  is  not 
entitled  to  compensation,  or  to  send  the  question,  under  proper 
directions,  to  a  court  of  law  for  decision.  The  Vice-Chancellor 
Wigram  granted  the  injunction  as  prayed ;  and  his  decision  appears 
to  have  been  founded  upon  principle,  and  upon  the  authority  of  the 
decision  of  Lord  Cottenham  in  the  case  of  The  Ijondon  and  North 
Western  Hallway  Company  v.  Smith  (l).  The  object  of  the  present 
application  is  to  dissolve  that  injunction. 

The  first  and  most  important  point  to  be  considered  is,  whether, 
upon  the  correct  construction  of  the  Lands  Clauses  Consolidation 
Act  (8  Vict.  c.  18),  the  defendant  is  within  the  class  of  persons 
entitled  to  compensation,  that  is  to  say,  is  he  the  occupier  of  lands 
that  have  been  injuriously  affected  by  the  works  of  the  Company. 

The  only  sections  of  the  Act  of  Parliament  that  appear  to  have 
any  particular  relation  to  this  question  are  the  22nd  and  the  68th, 
which  are  to  the  following  effect.  *By  the  22nd  section  it  is  enacted, 
that  if  no  agreement  shall  be  come  to  between  the  Company  and  the 
owners  of  any  lands  taken  or  injuriously  affected  by  the  execution  of 
the  undertaking  or  any  interest  in  such  lands,  as  to  the  value  of 
the  lands  or  the  interest  therein  or  as  to  the  compensation  to  be 
made  in  respect  thereof,  and  if  in  any  such  case  the  compensation 
(1)  See  note,  ante,  p.  51. 
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claimed   shall   not  exceed  501.,  the  same  Bhall  be  settled  by  two     Thk  East 
jusiiees:  and  by  the  68th  section  of  the  same  statute  compensation  iNDIA  dock: 
is  given  in  respect  of  lauds  or  any  interest  therein,  which  shall  have      AJ*D  B,R" 
been  taken  for  or  injuriously  affected  by  the  execution  of  the  works. 
I  am  not  aware  that  the  two  sections  to  which  I  have  referred 
have  ever  received  a  judicial  construction;  but  it  appears  to  me 
that  sections  and  expressions  contained  in  other  Acts  of  Parliament 
of  the  same  import  as  those  on  which  the  questions  in  this  case 
depend  have  come  in  judgment.     The  rules  of  construction  which 
have  been  applied  to  Railway  Acts  and  other  Acts  of  the  same  nature 
are,  that  they  are  to  be  liberally  expounded  in  favour  of  the  public,  and 
strictly  as  against  the  Company:   the  authorities  for  these  rules 
are  so  numerous  and  well  known  as  to  render  a  particular  mention 
of  them   unnecessary.     The  case  of  Beg.  v.  The  Eastern  Counties 
Railway    Company  (1)   arose   under  an    Act   of    Parliament,    the 
6  4  7  Will.   IV.  c.    cvi.,  and  Lord  Denman   remarked,   "Before 
we  advert  to  the  provisions  of  the  particular  Act,  we  think  it  not 
unfit  to  premise  that  where  such  large  powers  are  entrusted  to  a 
Company  to  carry  their  works  through  so  great  an  extent  of  country 
without  the  consent  of  the  owners  and  occupiers  of  land  *  through 
which  they  are  to  pass,  it  is  reasonable  and  just  that  any  injury  to 
property  which  can  be  shown  to  arise  from  the  prosecution  of  those 
works,  should  be  fairly  compensated  to  the  party  sustaining  it/' 
After  these  remarks,  which  I  adopt,  I  think  it  is  to  be  presumed, 
that  all  Acts  embraced  within  them  have  been  framed  in  corre- 
spondence with  such  view,  liable  to  be  qualified  or  rebutted  by  the 
contents  of  the  particular  Act  of  Parliament  to  which  it  is  to  be 
applied. 

The  statute  6  4  7  Will.  IV.  c.  cvi.,  upon  which  the  case  of 
Reg.  ▼.  The  Eastern  Counties  Railway  Company  (i)  arose,  in- 
corporated the  Company  for  the  purpose  of  constructing  certain 
extensive  lines  of  railway  ;  and  the  9th  section  of  that  statute,  after 
giving  power  to  the  Company  to  take  and  enter  upon  lands  for  the 
purposes  of  the  railway,  and  to  construct  a  vast  variety  of  works  in 
detail,  and  to  do  all  other  matters  and  things  necessary  and  con- 
venient for  constructing  altering  and  using  the  railway  and  other 
works,  then  contains  the  following  words ;  "the  said  Company 
making  full  satisfaction,  in  manner  hereinafter  mentioned,  to  al 
persons  interested  in  any  lands  which  shall  be  taken,  used  or  injured, 
for  all  damages  by  them  sustained  in  or  by  reason  of  the  execution 

(1)  57R.  R.68U  (2Q.  B.  317). 
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of  all  or  any  of  the  powers  hereby  granted."     The  29th  section  of 
the  same  statute  contains  the  directions  for  trying  and  determining 
disputed  claims  for  compensation  ;  and  by  that  section  the  jury  were 
directed  to  assess  and  give  a  verdict  for  the  sums  to  be  paid  for  the 
purchase  of  the  land,  and  the  sum  by  way  of  satisfaction  for  the 
damages  which  should  before  that  time  have  been  done  or  sustained, 
or  by  reason  of  severance  of  lauds ;  and  it  then  contains  these  words, 
*"  which  satisfaction  or  compensation  for  such  damage  or  loss  shall 
be  enquired  into  and  assessed  separately  and  distinctly  from  the 
value  of  the  land  so  to  be  taken  or  used."      Compensation  was 
claimed  upon  the  ground,  that  a  party  was  interested  in  lands 
injured  by  reason  of  the  execution  of  the  powers  granted  by  the 
Act;  but  ib appeared  that  such  injury  was  not  caused  by  any  direct 
interference  with  the  land,  but  was  consequential  upon  the  works 
of  the  Company.     The  injury  in  respect  of  which   compensation 
was  claimed,  was  that  the  Company  had  lowered  the  road  adjoining 
the  plaintiff's  premises,  by  which  the   access   was  impeded   and 
additional  fences  a  lleged  to  be  rendered  necessary.     It  was  con- 
tended upon  the  part  of  the  Company,  that  the  9th  and  29th  sections 
ougbt   to   be  construed   in  connection,  and  that  the  direction  in 
regard  to  the  verdict  and  its  contents  showed  that  the  compensation 
referred  to  in  the  9th  section  was  given  only  to  persons  whose  lands 
were  taken  used  or  directly  interfered  with,  and  that  consequential 
damage  gave  no  claim  to  compensation.     It  seems  to  have  been 
scarcely  contested  that  the  9th  section  uncontrolled  by  the  29th 
section  would  have  entitled  the  party  to  claim  compensation.    Lord 
Denman,  in  giving  the  judgment  of  the  Court,  said  that  the  9th 
section  "  in  terms  comprehends  cases  of  injury  independent  of  taking 
land,  and  next  that  it  is  assumed  that  the  satisfaction  to  be  so  made 
(which  if  parties  could  not  agree  must  refer  to  the  compensation 
clause),  is  to  extend  to  all  the  cases  of  injury  enumerated,  one  of 
which  is  injury  to  any  person  whether  his  land  be  taken  or  not." 
The  argument  urged  in  that  case  appears  to  have  been,  that  as  the 
jury  were  specially  directed  to  find  matter  applicable  to  land  taken 
and  damage  thereupon,  it  must  be  intended  that  the  jury  were  to 
include  compensation  for  no  other  matter  *in  their  verdict.     The 
Court  however  held,  that  for  reasons  assigned  by  Lord  Denman, 
the  29th  section  did  not  control  or  limit  the   9th ;  and  that  by 
'the  9th  section,  the  intention  was  plain  to  give  compensation  to 
persons  whose  land  was  not  taken,  and  who  should  have  sustained 
consequential  injury. 
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Now  the  material  words  of  the  9th  section  of  the  6  &  7  Will. 
IV.  c.  cvi.,  are,  "  The  said  Company  are  to  make  full  satisfaction  to 
all  persons  interested  in  any  lands  which  shall  be  taken  used  or  injured 
for  all  damages  sustained  by  reason  of  the  execution  of  the  powers 
granted  by  the  Act."  Upon  comparing  these  words  with  the  words 
of  the  68th  section  of  the  8  Vict.  c.  18,  the  Act  of  Parliament 
now  under  consideration,  I  think  they  cannot  be  distinguished,  and 
that  the  same  construction  must  apply  to  both.  The  question 
which  arises  upon  the  sections  which  I  have  compared  is  the  same ; 
and  that  question  is,  whether  compensation  is  limited  to  damage 
sustained  by  persons  whose  lands,  or  a  part  of  whose  lands,  are  to 
be  taken  used  or  directly  interfered  with ;  or  does  the  right  to  com- 
pensation extend  to  consequential  damage.  The  judgment  of  the 
Court  of  Queen's  Bench  was  deliberated  and  considered,  and  the 
Court  acted  upon  it  by  directing  a  peremptory  mandamus  to  the 
Company  to  issue  a  precept.  The  68th  section  of  the  Act  now  in 
question  expresses  the  same  meaning,  and  ought  therefore  to  receive 
the  same  construction,  especially  when  it  is  remembered  that  the 
judicial  construction  of  the  words  I  have  referred  to  was  pronounced  in 
Michaelmas  Term,  1811,  and  the  Lands  Clauses  Consolidation  Act 
was  passed  in  1845,  so  that  it  cannot  be  reasonably  supposed  that 
the  framers  of  that  Act  were  not  aware  of  that  judicial  construction, 
and  still  less  that  *the  framers  of  the  Act  under  which  the  Company 
was  incorporated  were  ignorant  of  it,  and  who,  if  the  compensation 
to  be  given  were  intended  to  be  more  restricted  than  the  decision 
of  the  Queen's  Bench  comprised,  would  doubtless  have  procured 
some  legislative  enactment  more  distinct  and  expressive  of  the 
intended  limitation. 

The  only  ground  of  equity  raised  by  the  bill  is  founded  upon  the 
question,  whether  the  22nd  and  68th  sections  entitle  any  other 
persons  to  compensation  than  those  whose  lands  are  taken  used  or 
directly  interfered  with,  to  the  exclusion  of  the  right  to  compensa- 
tion of  all  persons  whose  lands  are  not  so  affected  :  but,  as  I  before 
stated,  I  think  the  judgment  of  the  Court  of  Queen's  Bench  a 
satisfactory  answer  to  that  question,  and  that  the  only  ground  of 
equity  fails,  and  that  the  injunction  ought  therefore  to  be  dissolved. 

It  was  strongly  argued  on  the  part  of  the  plaintiffs  that  the  case 
of  The  London  and  North  Western  Railway  Company  v.  Smith  (1) 
governed  the  present  case,  and  that  the  injunction  in  this  case 
cannot  be  dissolved  without  overruling  that  decision.    If  the  question 

(1)  8ee  iiote,  ante,  p.  51. 
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Thb  East     in  this  case  was  the  same  as  that  determined  in  the  case  referred 

AND  tt  K8T 

India  Docks  to,  I  should  yield  to  its  authority,  because  I  do  not  think  it  would 
and  iR-  ^  proper  for  me  ^  overrule  a  former  recent  judgment  of  this  Court, 
as  such  a  course  of  proceeding  would  introduce  great  uncertainty 
in  the  law  of  the  Court.  I  may,  however,  state  that  I  should  not 
deem  it  right  to  extend  the  application  of  the  principle  of  that 
decision.  I  therefore  disclaim  the  intention  to  overrule  that 
decision. 

I  however  think  this  case  distinguishable  from  the  case  of  The 
London  and  North  Western  Railway  Company  v.  Smith  (l),  upon  the 
grounds  I  will  state.  In  the  case  of  The  London  and  North  Western 
Railway  Company  v.  Smith  0),  compensation  was  claimed  solely 
upon  the  ground  of  the  injurious  effect  resulting  from  the  permanent 
stoppage  of  what  at  the  time  of  the  Company's  acts  complained  of 
was  a  public  highway,  no  damage  or  injury  being  sustained  by  the 
claimant  but  what  in  a  greater  or  less  degree  applied  to  all  the 
Queen's  subjects.  The  only  question,  therefore,  was  a  question  of 
law,  and  which  seems  to  approximate  very  nearly  to  the  question 
decided  in  the  case  of  Rex  v.  The  Directors  of  the  Bristol  Dock  Com- 
pany (2),  in  which  compensation  was  claimed  by  certain  brewers  who 
were  in  the  habit  of  using  the  water  of  the  river  Avon  for  the  pur- 
poses  of  brewing,  and  the  works  constructed  by  the  Dock  Company 
had  rendered  the  water  unfit  for  that  purpose ;  but  the  Court  held, 
that  as  no  such  appropriation  of  the  water  had  taken  place  as  to 
give  the  claimant  more  right  to  compensation  than  any  other 
individual  of  the  public  who  had  been  in  the  habit  of  dipping  water 
from  the  river,  the  complaint  was  that  of  a  public  nuisance,  for 
which  an  indictment  might  be  maintained  if  the  Legislature  had  not 
authorised  the  nuisance.  In  that  case  the  injury  complained  of  was 
common,  as  was  also  the  case  in  The  London  and  North  Western  Rail- 
way Company  v.  Smith  (l) ;  and  it  might  reasonably  be  coritended 
that  the  case  of  Rex  v.  The  Directors  oftheBHstolDock  Company  (2) 
was  a  direct  decision  against  the  claim.  In  this  case  the  claim  is 
personal  and  individual,  and  is  supported  by  a  distinct  decision  of 
the  Court  of  Queen's  Bench ;  and  upon  the  authority  of  that  case 
I  *  think  the  defendant  is  entitled  to  have  his  compensation  assessed 
by  a  jury,  and  therefore  that  the  injunction  ought  to  be  dissolved. 
The  application  of  the  principle  of  the  case  of  The  London  and 
North  Western  Railway  Conpany  v.  Smith  (1)  to  this  and  similar 
cases  would  operate  very  hardly  upon  the  claimant,  and  would,  I 
(1)  See  note,  ante,  p.  61.  (2)  12  East,  429. 
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think,  defeat  an  intention  clearly  entertained  by  the  Legislature, 
that  of  giving  a  summary  remedy  for  the  assessing  and  recovery  of 
compensation  ;  and  if  experiments  like  the  present  were  successful, 
claimants  where  compensation  should  not  exceed  two  or  three 
hundred  pounds  would  be  utterly  deprived  of  their  compensation  by 
the  costs  necessarily  incident  to  such  a  course  of  proceeding. 

Prior  to  those  Acts  of  Parliament,  which  are  incorporated  into  all 
special  Railway  Acts,  the  party's  remedy  to  compel  Companies  to  issue 
precepts  was  by  mandamus,  upon  the  return  to  which  writ  the  right 
to  compensation,  if  disputed,  was  discussed  and  decided.  The  use 
which  had  been  made  of  that  course  of  proceeding  was  found  to  be 
dilatory  oppressive  and  expensive,  and  the  Legislature  has  sought 
a  remedy  by  subjecting  the  Railway  Companies  to  a  more  summary 
and  stringent  power,  and  for  that  purpose  has  enacted,  that  if  a 
party  claiming  compensation  required  the  Company  to  issue  a 
precept,  they  should  be  compellable  to  do  so  at  their  peril,  should 
the  party  be  found  ultimately  entitled,  of  being  liable  to  pay  the 
full  amount  of  the  claim.  This  proceeding  had  nothing  anomalous 
in  its  principle,  because  it  is  incident  to  every  common  law  com- 
plaint of  injury  and  damage  that  the  existence  of  the  injury  and 
right  to  compensation  *and  the  amount  of  the  damage  alleged  to 
have  been  sustained  are  tried  and  decided  in  one  proceeding  and 
upon  one  trial.  The  requisition  of  a  precept  in  this  case  was 
analogous  to  the  commencement  of  an  action,  and  upon  the  execu- 
tion of  the  inquisition  it  was  competent  to  the  tribunal  to  decide 
upon  the  question  whether  any  injury  within  the  meaning  of  the 
Act  had  been  inflicted  by  the  Company,  and  whether  any  damage 
sustained  in  consequence  :  the  course  prescribed  excluded  all  enquiry 
upon  either  of  these  points  prior  to  the  execution  of  the  inquisition. 

It  seems  to  have  been  doubted  whether  by  issuing  the  precept  the 
Company  would  not  be  taken  to  admit  the  existence  of  a  right  to 
some  compensation  ;  but  I  cannot  see  any  ground  for  that  conclu- 
sion. If  the  Legislature  has  made  it  the  duty  of  the  Company  to 
issue  the  precept  upon  being  required  to  do  so  at  the  serious  peril 
of  paying  the  full  amount  of  the  claim  in  the  event  of  the  claimant 
being  found  entitled,  the  performance  of  that  imperative  duty 
cannot  operate  as  any  admission  on  the  part  of  the  Company. 
After  the  compensation  jury  shall  have  decided  that  the  claimant 
has  sustained  a  damage  for  which  he  was  entitled  to  recover  com- 
pensation, the  claimant  has  to  enforce  judgment.  Formerly,  the 
proceeding  for  that  purpose  was  by  mandamus;  and  if  the  jury 
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The  East     had  no  jurisdiction  to  decide  upon  the  right,  it  follows  that  the 

India  Docks  question  of  right  might  be  raised  by  a  return  to  the  mandamus  ; 

w?ngham      ^ut  s*nce  ^e  decisions  of  Corrigal  v.  The  London  and  Black  wall 

Junction     Railway  Company  (i),  and  Williams  v.  Jones  (2),  it  seems  that  the 

Company     remedy  of  the  claimant  is  by  action  upon  the  judgment ;  and  the 

Gattkb.       pleadings    in    *Coirigal   v.    The    London   and  Blackwall  Railway 

[  *i7i  ]       Company  (1)  in   such    an    action   show  that  the  right    might   be 

wholly  disputed,  supposing,  as  before  stated,  a  compensation  jury 

had  no  jurisdiction  to  decide  the  question.     The  argument  founded 

upon  the  supposed  admission  on  the  part  of  the  Company  therefore 

fails. 

It  has  also  been  assumed,  in  the  argument,  that  the  compensation 
jury  have  no  jurisdiction  to  decide  upon  the  question  of  right;  but 
during  the  many  years  that  compensations  have  been  assessed  (that 
is,  ever  since  the  passing  of  the  London  and  West  India  Docks 
Acts,  fifty  years  ago)  questions  upon  the  construction  of  the  com- 
pensation  clauses  have  constantly  arisen  before  the  Recorder  of 
London  and  other  presiding  officers,  and  of  necessity  they  have 
been  decided  by  him  and  the  jury.     Such  questions  of  construction 
have  incidentally  and   directly  arisen  and  been  decided ;  and  of 
necessity,  for  they  cannot  be  anticipated.     The  jurisdiction  of  the 
jury  has  been  frequently  recognised.     In  the  case  of  Reg.  v.  The 
Lancaster  and  Preston  Junction  Railway  Company  (3),  the  jury  found 
that  the  claimant  had  sustained  no  damage,  and  upon  application 
for  a  mandamus  to  compel  the  Company  to  issue  a  new  precept,  the 
Court  refused  so  to  do,  and  thereby  upheld  the  inquisition.    Lord 
Denman,  in  giving  judgment,  said,  speaking  of  the  duty  of  the  jury^ 
"  They  are  to  enquire  and  assess  the  damages ;  and  even  if  the 
counsel  be  right  in  his  argument,  that  the  issuing  of  the  warrant 
admits  the  fact  of  some  damage,  that  admission  cannot  bind  the 
jury.     The  question  whether  any  damage  has  been  sustained  or 
not,  is  inseparable  from  the  question  how  much  damage  has  been 
[  *172  ]       sustained.     *The  words  in  the  warrant  therefore,  though  it  would 
have  been  better  if  they  had  been  omitted',  do  not  alter  the  duty 
of  the  jury,  and  all  parties  are  bound  by  this  verdict;  and  if  the 
proceedings  show  on  their  face  a  defect  of  jurisdiction,  a  certiorari 
is  not  wanted. "     And  Coleridge,  J.  said,  "  The  only  questions  are 
as  to  the  form  of  the  warrant  and  the  conduct  of  the  jury.     The 
words  '  if  any,'  though  it  would  be  better  if  they  were  away,  do 

(1)  5  Man.  &  G.  219.  (3)  60  K.  11.  5(50  (0  Q.  11.  7.*9). 

(2)  67  R.  H.  767  (13  M.  &  W.  628). 
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not  affect  the  validity  oi  the  warrant,  for  though  the  enquiry  may 
go  only  to  the  quantum,   that   quantum   may  be  nothing.     Then 
the  jury  cannot  be  expected  to   give  a  farthing ;  strictly  speaking, 
such  a  finding,  if  there  were  no  damages,  would  be  a  violation  of 
their  oath,  as  much  as   the  finding  of  a  large  sum."     In  these 
opinions  Mr.  Justice  Pattbson  and   Mr.   Justice  Wiohtman  con- 
curred.   In  the  case  of  Reg.  v.  The  Eastern  Counties  Railway  Com- 
pa*y(\)  the  claimant  had  tendered  evidence  under  a  certain  head 
*  f  claim ;  the  undersheriff  rejected  the  evidence,  upon  the  ground 
that  by  the  Act  the  compensation  jury  had  no  jurisdiction  to  assess 
compensation  for  that  head  of  damage ;  and   upon  a  motion  for  a 
mandamus  for  a  new  precept,  it  was  refused,  upon  the  ground  that  it 
was  in  effect  an  attempt  in  another  form  to  review  the  decision  by  a 
new  trial,  which  the  party  could  not  do.     In  the  case  of  Reg.  v.  The 
Eastern  Counties   Railway  Company  (2),  it  was  also  objected  that 
evidence  had  been  improperly  received  of  deterioration  in  the  value 
of  the  property  by  the  construction  of  the  works,  and  the  Court 
said  that  such  evidence  was  receivable  to  show  jurisdiction,  plainly 
importing  that  the  question  of  jurisdiction  was  within  the  province 
of  the  presiding  officer  and  jury  *upon  the  execution  of  the  inquisi- 
tion.   The   assumption,  therefore,  that  the  presiding  officer  and 
jury  have   no  jurisdiction  to   construe  the   Act  upon   the   point 
whether  the  claim  made  was  within  its  provisions  is  founded  in 
mistake.     Bat  it  is  said  that  the  tribunal  is  not  such  as  is  com- 
petent to  discharge  the  duty  of  deciding  questions  of  law  and 
construction,  but  the  question  is,  has  the  statute  given  them  the 
power.    If  it  has,  a  question  arises  as  to  the  competency  of  any 
Court  to  withdraw  power  and  jurisdiction  from  it. 

The  supposed  inconvenient  course  was  prescribed  in  preference 
to  the  delay  and  expense  of  a  mandamus.  But  what  is  the  course 
which  this  Court  is  asked  to  substitute  for  the  statutable  course. 
It  is  to  subject  the  claimant  (how  small  soever  the  claim  may  be) 
to  a  suit  in  Chancery,  in  which  the  question  involved  is  admitted 
to  be  a  question  of  law  which  the  Court  ought  not  to  decide,  and 
then  for  this  Court  to  send  the  party  to  a  court  of  law  for  decision 
by  an  action.  The  proceedings  of  this  Court  are  liable  to  appeal 
to  the  House  of  Lords,  where,  if  the  party  succeeds  in  his  appeal 
be  gets  no  co3ts ;  the  action  is  subject  to  a  bill  of  exception,  to  a 
writ  of  error  to  the  Exchequer  Chamber,  and  to  the  House  of 
Lords.  The  delay  by  such  a  course  of  proceeding  cannot  be 
(I)  ;j  Uail.  Ca*.  466.  (2)  57  K.  K.  689  (2  Q.  B.  347). 
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predicted,  and  if,  in  the  result,  the  case  be  determined  in  favour  of 
the  claimant,  lie  has  then  to  commence  the  prosecution  of    his 
compensation,  and  all  this  is  brought  upon  the  claimant  by    an 
attempt  on  the  part  of  the  Legislature  to  protect  him  from   delay 
and  expense.     The  means  of  Companies  to  prosecute  litigation  are 
not  to  be  compared  to  those  of  the  claimant;    his  interest    is, 
expedition,   that  of    the    Company,   delay.      For  a  claimant     of 
moderate  amount  to  enter  into  this  conflict  *with  a  Company  must 
be  most  ruinous  and  unwise;   and  the  Company,  by  making    an 
example  of  one  claimant,  will  unquestionably  succeed  in  deterring 
many  others  from  advancing  their  claims.     It  is  also  to  be  observed 
that,  if  the  statutable  course  is  inconvenient  or  open  to  whatever 
objections  as  bearing  hard  upon  the  Company,  the  Company   are 
much  more  responsible  for  the  inconvenience  than  the  claimant,  as 
the  Company  had  the  opportunity  of  satisfying  the  Legislature,  if  it 
acted  unjustly   towards    them,   and   of    suggesting   a   more  just 
course. 

In  this  case,  as  I  see  no  reasonable  doubt  that  if  the  defendant 
has  in  fact  sustained  damage  from  the  causes  alleged,  he  is  a  person 
entitled  to  claim  compensation,  and  that  he  is  entitled  to  have  the 
question  submitted  to  a  jury,  the  injunction  must,  therefore,  be 
dissolved,  with  costs. 


1861. 

Jan.  10. 

Lord 
Tburo,  L.C. 

[176] 


LUDGATER  v.   CIIANNELL. 

(3  Mac.  &  G.  175—181 ;  on  app.  from  15  Sim.  479  ;  16  L.  J.  Ch.  248 ;  11  Jur.  27».) 

Where  in  the  lifetime  of  a  receiver  an  unascertained  balance  was  found 
by  the  Muster's  report  to  be  due  from  him,  and  he  died  without  payment 
of  the  balance,  the  Court  ordered,  upon  petition,  that  his  recognizance 
should  be  put  in  suit  against  his  real  and  personal  representatives  and 
against  his  sureties. 

This  was  an  appeal  petition  of  some  of  the  parties  in  an  adminis- 
tration suit  from  the  decision  of  the  late  Vice-Chancellor  of 
England,  dismissing  their  petition  with  costs. 

The  petition  alleged  that  the  receiver,  who  had  been  appointed 
to  collect  the  testator's  outstanding  estate,  had  died,  and  that,  at 
his  death,  a  balance  was  due  from  him  to  the  estate  ;  and  it  prayed 
that  the  recognizance  which  he  had  entered  into,  might  be  put 
in  suit  against  his  real  and  personal  representatives  and  his 
sureties,  or  that  his  personal  representative  might  forthwith 
pass  the  accounts  of  his  receipts  and  payments  in  respect  of  the 
estate. 
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The  petition  was  founded  on  a  report  as  to  the  receiver's  accounts  ludoatkr 
l>y  the  Master,  who,  among  other  things,  stated  that,  it  chaknkll. 
being  represented  to  him  that  other  sums  of  money  since  the  date 
of  a  previous  report  had  been  collected  and  got  in  by  the  receiver 
in  respect  of  the  personal  estate,  and  that  a  balance  exceeding 
6,000?.  (but  not  stating  the  precise  amount  of  such  balance)  then 
remained  due  on  account  thereof,  he  had  appointed  the  receiver  to 
pay  the  sum  of  6,0OCM.  into  the  Bank  within  seven  days  from  the 
date  of  the  report.  It  appeared  that  the  6,0001.  had  been  duly  paid 
in  within  the  specified  time. 

The  Vice-chancellor,  on  the  10th  February,  1847,  dismissed  [  i?6  ] 
the  petition  on  two  grounds ;  first,  that  a  court  of  equity  would 
not  allow  a  receiver's  recognizance  to  be  put  in  suit  on  a  report 
showing  merely  that  something  is  due  from  a  receiver,  and  that  the 
precise  amount  of  what  is  due  must  be  stated ;  and,  secondly,  that 
the  Court  had  no  jurisdiction  to  order  the  personal  representative 
of  a  receiver  to  account  for  the  receiver's  receipts  without  a  bill  being 
filed. 

Mr.  Matins  and  Mr.  Shebbcare,  in  support  of  the  appeal 
petition,  [cited  Dawson  v.  Ray  net  (l),  Greenside  v.  Benson  (2),  and 
other  eases]. 

Mr.  C.  P.  CcHtper,  for  the  administratrix  of  the  receiver,  [objected        [ 177  ] 
that  no  order  could  be  made  against  her  in  the  suit  to  which  she 
was  not  a  party]. 

Mr.  Roll  and  Mr.  Goodeve,  for  the  sureties. 
•    *    If  no  *order  can  be  made  against  the  personal  representative       [  **7*  J 
of  the   receiver,    a  fortiori  no   order   can   be  made  against  the 
sureties.    *     *    * 

Mr.  Willcock,  for  the  surviving  trustee  and  executor  of   the 
testator  in  the  cause. 

Mr.  Malitis,  in  reply.     *     *     * 

The  Lord  Chancellor  :  i  [  179  ] 

It  is  of  the  utmost  importance  that  the  functions  of  receivers  who 
are  the  officers  of  this  Court,  should  be  duly  discharged.  The 
respondents  in  the  present  case  are  the  sureties  and  the  representatives 

( 1)  26  B.  B.  149  (2  Rubs.  466).  (2)  3  Atk.  248. 
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Ludgater    of  the  receiver  ;    and  the  recognizance  in  question  was  entered  into 

Channbll.    in  pursuance  of  a  general  order  of  the  Court. 

Now  the  obligation  of  a  receiver  is  to  account  once  a  year,  and 
to  pay  his  balances  into  Court  (i) ;  but  here  this  duty  was  entirely 
omitted,   thus    involving    a  forfeiture  of  the  recognizance,    and 
consequently  constituting  a  debt  due  by  the  receiver.    Upon   the 
death  of  the  receiver,  the  parties  interested  in  the  fund  come  to  the 
Court  and  state  that  redress  may  be  had  in  one  of  two  ways,  either 
against  the  representative  of  the  receiver,  or  against  his  sureties  : 
they  present  their  claim  in  a  double  aspect,  and  call  on  the  Court 
to  grant  them  relief  as  against  one  or  other  of  the  respondents   to 
the  petition  ;  and  it  is  obvious  that  if  either  of  the  respondents  had 
been  omitted,  the  other  would  have  objected,  and  with  some  reason, 
to  his  absence.     But  the  administratrix  says  she  is  not  accountable 
in  this  form  of  proceeding ;  and  the  sureties,  on  their  part,  allege 
that  there  is  a  positive  rule  of  practice,  that  the  surety  cannot  be 
made  to  account  until  the  receiver  has  been  called  upon,  and  further, 
that  the  mode  of  proceeding  in  such  a  case  is  by  bill  against  the 
personal  representative.     I  can  however  find  no  authority  for  the 
[  *180  ]       rule  which  it  is  thus  sought  to  establish.      The  case  of  Jenkins  *v. 
Briant  (2)  does  not  apply,  for   the  order   there   prayed  was  very 
different  from  that  sought  by  the  present  petition.     Something  was 
asked  which  could  not  be  granted,  namely,  that  an  executor  should 
account  under  circumstances  which  did  not  give  the  Court  juris- 
diction to  compel  him  to  do  so  ;  and  although  something  was  asked 
at  the  same  time  which  might  have  been  granted,  yet  the  application 
failed  from  one  entire  order  being  prayed. 

Eeferring  then  to  the  cases  which  have  been  cited,  none  can  be 
found  inconsistent  with  the  prayer  of  the  present  petition.  I  have 
not  had  the  advantage  of  seeing  what  was  the  question  put  by  the 
Vice-Chancellor  to  the  registrar ;  but  it  is  to  be  observed  that  the 
certificate  does  not  meet  the  case  of  where  the  receiver  is  dead,  but  only 
where  he  has  absconded.  Now,  when  a  receiver  absconds,  it  becomes 
impracticable,  or  at  least  very  difficult,  to  ascertain  what  is  due  from 
him,  and  the  certificate  gives  that  case  as  an  example  only,  and  there 
may  be  other  cases  which  fall  within  the  same  description  ;  but  it  does 
not  appear  to  me  that  the  registrar's  attention  was  called  to  all  the 
circumstances  of  the  case  now  before  me.  The  question  then  is,  have 
the  petitioners  the  means  of  ascertaining  or  enforcing  their  claim  ? 
The  books  of  practice  show  that  where  there  are  not  the  means  of 
(1)  See  now  R.  S.  C.  Ord.  L.  r.  18.  (2)  7  Sim.  171. 
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pursuing  the  ordinary  course  against  the  receiver,  the  surety  may    Ludgateu 

...  f. 

be  had  recourse  to ;  and  the  first  part  of  the  prayer  of  the  petition  is    channell. 

for  leave  to  sue  the  sureties. 

Not  therefore  now  deciding  whether   the  surety  shall  pay,   or 

whether  the  administratrix  may  or  may  not  be  called  on  to  account 

in  this  form  of  proceeding,  I  *think  that  the  first  part  of  the  prayer      [  *isi  ] 

of  the  petition  must  be  granted ;   and  it  is  unnecessary  for  me  to 

advert  further  to  the  alternative  relief  sought. 


1850. 

Dec.  19. 

1851. 

Jan,  11,13. 

Lord 
Truko,  L.C. 

[187] 


Ex  parte   GOUTHWAITE. 
(In  the  Matter  op  the  North  of  England  Joint  Stock 
Banking  Company  and  of  the  Joint  Stock  Companies 
Winding-up  Acts,  1848  and  1849.) 

(:J  Mac.  &  G.  187—201 ;  S.  C.  20  L.  J.  Ch.  188;  15  Jur.  137.) 

A.  B.,  the  proprietor  of  shares  in  a  Joint  Stock  Banking  Company,  died ; 
his  executrix  produced  the  probate  of  his  will,  and  for  more  than  three 
years  received  the  dividends  which  accrued  on  the  shares,  giving  receipts 
for  the  same  as  executrix.  By  the  deed  of  settlement  of  the  Company  it 
was  provided,  that  until  certain  acts  were  done  constituting  the  executor  of 
a  deceased  member  or  a  purchaser  of  the  deceased  member's  shares  a 
partner  in  the  Company,  the  estate  of  the  deceased  member  should  remain 
liable :  Held,  on  winding  up  the  Company,  that,  in  the  absence  of  any 
proof  that  the  executrix  had  done  any  acts  constituting  her  a  member  of 
the  Company,  the  estate  of  the  deceased  partner  was  liable  to  contribute, 
and  that  the  name  of  the  executrix  ought  to  be  placed  on  the  list  of 
con tribu tones  in  her  representative  character. 

Held,  also,  that  the  13th  section  of  the  Joint  Stock  Banking  Companies 
Act,  7  Geo.  IV.  c.  46,  limiting  the  liability  of  members  of  Banking  Com- 
panies to  three  years  after  ceasing  to  be  members,  has  no  effect  in  varying 
the  liability  to  contribute  between  partners  themselves,  and  therefore  did 
not  apply  to  the  case. 

In  this  case  the  Master,  charged  with  winding  up  the  above 
Company,  had,  in  the  month  of  December,  1848,  placed  on  the  list 
of  contributories,  as  a  contributory  without  qualification,  the  name 
of  Jane  Gouthwaite,  she  being  the  executrix  of  her  husband  George 
Gouthwaite,  who  was  the  holder  of  eighty  shares  in  the  Company, 
and  who  had  died  in  the  year  1842,  being  more  than  three  years 
previously  to  the  order  for  winding  up  the  Company. 

Subsequently,   however,   on  the   28th   May,   1850,   the  Master 
reviewed  his  settlement  of  the  list  of  contributories,  *in  reference       [  *188  ] 
to  this  and  other  cases  involving  the  question  of  the  liability  of 
executors ;  and  being  of  opinion  that  after  the  lapse  of  three  years 
the  estate  of  George  Gouthwaite  was  exempt  from  liability  under 
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gXout£      the  18th  8ection  of  the  Act  7  Geo- IV-  c-  46>  he  on  the  27th  June» 
watte.       1850,  struck  out  the  name  of  Jane  Gouthwaite  entirely  from  the  list. 

From  this  decision  of  the  Master,  the  official  manager  appealed  to 
the  Vice-Chancellor  Knight  Bruce,  who  made  an  order  referring  it 
back  to  the  Master  to  review  his  decision,  with  a  declaration  of 
opinion  that  Jane  Gouthwaite  ought  to  be  included  in  the  list  of 
contributories,  either  in  her  own  right  or  as  executrix  of  George 
Gouthwaite  deceased. 

Against  this  order  Jane  Gouthwaite  now  appealed  to  the  Lord 
Chancellor.  The  following  were  the  facts  of  the  case,  as  they 
appeared  by  the  admissions  on  both  sides. 

George  Gouthwaite  died  in  the  year  1842  possessed  of  eighty  shares 
in  the  Company,  of  which  fifty  were  originally  allotted  to  him, 
twenty  were  purchased  by  him,  and  ten  were  allotted  to  him, 
under  the  deed  of  settlement  of  the  Company,  in  respect  of  the 
former  shares.  He  received  the  dividends  on  these  shares  before 
his  death,  and  appointed  Jane  Gouthwaite  executrix  of  his  will, 
which  she  duly  proved  on  the  9th  June,  1842.  On  the  6th  August, 
1842,  the  probate  was  exhibited  at  the  office  of  the  Company.  The 
shares  were  never  sold  by  the  executrix,  nor  was  any  notice  given 
to  the  Company  under  the  29th  article  of  the  deed  of  settlement 
of  the  desire  of  the  executrix  to  take  the  shares  or  any  of  them,  nor 
did  she  attend  any  meeting  of  the  Company. 
[  189  ]  From  the  time  of  the  death  of  George  Gouthwaite  down  to  the 

stoppage  of  the  Company,  the  dividends  declared  since  his  death 
were  regularly  paid  to  Jane  Gouthwaite,  who  signed  the  receipts 
for  the  same.  The  first  of  these  receipts  was  dated  the  15th  March, 
1848,  and  was  signed  "Jane  Gouthwaite."  The  subsequent 
receipts  being  seven  in  number,  were  signed  as  follows  ;  that  dated 
the  7th  September,  1843,  "  P.  pro.  Exr.  Geo.  Gouthwaite,  Jane 
Gouthwaite;  "  that  dated  the  14th  March,  1844,  "P.  p.  Exors.  of 
the  late  Geo.  Gouthwaite,  Jane  Gouthwaite  ;  "  that  dated  the  9th 
September,  1844,  "  Jane  Gouthwaite  ; "  that  dated  the  20th 
March,  1845, "  Jane  Gouthwaite,  Repe  of  the  late  Geo.  Gouthwaite ; " 
that  dated  the  10th  September,  1845,  "  P.  pro.  Exors.  Geo. 
Gouthwaite,  Jane  Gouthwaite  ;  "  that  dated  the  10th  March,  1846, 
"  P.  pro.  Exrs  G.  Gouthwaite,  Jane  Gouthwaite  ;  "  and  that  dated 
the  15th  September,  1846,  "  P.  pro.  Exrs  of  Geo.  Gouthwaite  deed. 
Jane  Gouthwaite."  The  Bank  paid  the  dividends  as  above 
mentioned,  in  consequence  of  Jane  Gouthwaite  having  produced 
the  probate,  and  not  otherwise. 
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The  name  of  Jane  Gouthwaite  was  not  entered  in  the  share 
register  list  or  the  books  of  the  Company  as  the  proprietor  of  the 
shares ;  but  the  shares  stood  in  the  register  in  the  name  of  George 
Gouthwaite,  with  a  note  thereunder  written,  "Probate  of 
Gouthwaite's  will  exhibited  August,  1842,  Jane  Gouthwaite  extrix. 
Diocese  of  Durham.  Samuel  Hedby  Manager."  In  the  list 
registered  at  the  Stamp  Office  the  shares  stood  thus ;  "  Geo, 
Gouthwaite's  exor."  (l). 


Ex  parte 
Gouth- 
waite. 


Mr.  Rolt  and  Mr.  Stevens  in  support  of  the  appeal :  [  191  ] 

*     *   Three  years  having  passed  since  the  death  of  *George  Gouth-  [  192  ] 

waite,  in  other  words,  since  the  dissolution  of  the  partnership,  all  [  *193  ] 
liability  on  the  part  of  his  estate  has  ceased  under  the  provisions  of 


(1)  The  material  parts  of  the  14th, 
28th,  29th  and  103rd  articles  of  the 
deed  of  settlement  of  the  Company, 
dated  the  14th  November,  1832,  which 
were  referred  to  in  the  arguments 
and  judgment  in  this  case  were  as 
follows : 

14.  Each  shareholder  shall  be 
entitled  to  and  interested  in  the  profits, 
and  be  subject  and  liable  to  the  losses 
of  the  Company  in  proportion  to  his 
shares. 

28.  The  executor  of  any  deceased 
shareholder,  shall  not  be  a  member  of 
the  Company  in  respect  of  such  shares 
as  shall  be  vested  in  him,  and  any  such 
executor  shall  be  at  liberty  either  to 
soil  and  dispose  of  the  shares  so  vested 
in  him  in  like  manner  and  subject  as 
aforesaid,  or  at  his  option  to  become 
a  member  of  the  Company  in  respect 
of  such  shares,  on  complying  with 
the  provision  of  these  presents  as  next 
hereafter  expressed  in  that  behalf. 

29.  The  executor  of  a  deceased 
shareholder,  who  shall  be  desirous  of 
becoming  a  member  of  the  Company 
in  respect  of  the  shares  vested  in  him, 
shall  give  notice  in  writing  at  the 
banking-house  of  the  Company  in 
Newcastle-upon-Tyne  of  such  his 
desire,  in  which  notice  shall  be  ex- 
pressed the  name  and  place  of  abode 
of  the  person  giving  the  same,  aud 
the  name  of  the  shareholder  in  whose 
place    or  right   he  claims,    and   the 
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number  of  shares  in  respeot  whereof 
he  is  desirous  of  becoming  a  member ; 
whereupon,  and  upon  otherwise  com- 
plying with  the  provisions  of  the 
deed  of  settlement,  he  shall  be  admitted 
and  become  a  member  of  the  Company 
in  respect  of  such  shares,  and  have 
the  same  transferred  into  his  name 
accordingly,  and  shall  be  personally 
charged  with  the  duties  and  liabilities 
incident  to  the  ownership  of  the  same. 
103.  And  lastly,  that  each  of 
them,  the  said  several  persons  parties 
hereto,  whilst  a  holder  of  any  shares 
originally  or  newly  acquired  in  the 
capital  of  this  Company,  and  his  or 
her  heirs  executors  and  administrators, 
shall  and  will,  for  or  in  respect  of 
such  shares  being  and  remaining  part 
of  the  assets  of  the  covenantors, 
observe  perform  fulfil  and  keep  all 
the  covenants  articles  stipulations  and 
agreements  (including  additions  altera- 
tions variations  and  modifications  to 
be  made  in  pursuance  of  the  provisions 
hereinbefore  contained)  which  are  or 
ought  to  be  observed  performed  ful- 
filled and  kept  by  him  or  her,  the 
covenantor,  or  his  or  her  heirs  execu- 
tors or  administrators  respectively,  in 
respect  of  or  in  relation  to  such  shares 
so  for  the  time  being  remaining  part 
of  his  or  her  assets,  and  according  to 
the  true  intent  and  meaning  of  the 
same  covenants  articles  stipulations 
and  agreements  respectively,  &c. 
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Ex  parte      the  Joint  Stock  'Banking  Companies  Act,  7  Geo.  IV.  c.  46,  s.  13. 

wAiTB.       [They  referred  to    Ex    parte    Morgan  (1),    Ai-mstrong's    case  (2), 

[  »194  ]      Bosanquet  v.  Shortridge  (3),  and   other  cases,  including  a  case    of 

Barker  v.  Buttress  (4),  referred  to  in  the  judgment,  jh>s£,  pp.  70,  71.] 

Mr.  Bethell,  Mr.  Bacon,  and  Mr.  J.  V.  Prioi',  contra,  and  in 
support  of  the  decision  of  the  Vice-Chancellor,  [relied  upon  the 
14th  and  103rd  articles  of  the  deed  of  settlement,  and  cited  The 
Cheltenham  and  Great  Western  Union  Railway  Company  v.  Daniel  (6), 
Ex  parte  Hawthorn  (6),  Reaveley9s  case  (7),  and  other  cases]. 

[  i»5  1  Mr.  Holt,  in  reply.     *     *    * 

1851.        The  Lord  Chancellor: 

*     '  The  facts  of  the  case  on  which  the  question  turns  are  very  few. 

[  *yti  ]  There  is  no  doubt  that  Mr.  Gouthwaite  was  an  original  shareholder 
in  this  Company,  and  continued  to  be  a  shareholder  up  to  the  time 
of  his  death  :  it  is  also,  I  apprehend,  beyond  doubt,  or  rather  the 
matter  has  been  proved,  that  the  Company  has  sustained  losses. 
Now  if  Mr.  Gouthwaite  was  a  shareholder  from  the  beginning  down 
to  the  time  of  his  death,  he  must  of  course  be  liable  as  a  contri- 
butory for  any  losses  during  that  period  ;  but  there  may  have  been 
also  losses  subsequently  to  his  death,  and  previously  to  the  time 
when  the  petition  was  presented  for  the  winding-up  of  the  Company. 

[  *197 1  How  the  losses  are  apportioned  in  respect  *of  time,  I  do  not  know, 
and  very  probably  the  accounts  may  not  have  advanced  far  enough 
for  that  fact  to  be  ascertained. 

After  Mr.  Gouthwaite's  death,  his  executrix  manifested  her  title 
to  the  shares  by  producing  the  probate  of  his  will,  and  she  after- 
wards, between  the  years  1842  and  1846,  received  several  dividends 
which  accrued  subsequently  to  the  testator's  death,  and  signed 
receipts  for  them  in  her  representative  character.  It  appears, 
however,  that  the  first  of  these  receipts  was  signed  in  her  own  name 
without  any  other  description  ;  but  it  is  manifest  that  the  dividend 
to  which  it  applies  must  be  understood  to  have  been  received  under 
the  same  circumstances  as  the  others,  because  she  subsequently 
signed  in  her  representative  character,  or,  what  is  even  stronger, 
somebody  signed  by  her  procuration  in  regard  to  her  representative 
character :  the  Company  also  returned  her  shares  in  the  register 

(1)  80  R.  R.  50  (1  Mac.  &  G.  225).  (0)  57  R.  R.  675  (2  Q.  B.  281). 

(2)  75  R.  R.  199  (1 1)e  G.  &  Sm.  565).  (6)  75  R.  R.  206  (1  Mac.  &  G.  49). 

(3)  80  R.  R.  746  (4  Ex.  699).  (7)  75  R.  R.  188  (1  De  G.  &  Sm.  550). 

(4)  7  Beav.  134. 
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list  as  shares  held  by  the  executrix  of  Mr.  Gouthwaite.     I  think      Ex  parte 
therefore  it  appears  that  Mrs.  Gouthwaite,  from  first  to  last,  received       waitb. 
the  dividends  as  executrix  of  her  deceased  husband,  and  in  respect 
of  the  shares  which  he  had  held. 

Now  the  Company,  having  sustained  losses,  call  on  the  executrix 
to  contribute,  alleging  that  the  testator  having  been  the  owner  of 
certain  shares,  and  those  shares  having  remained  in  his  name  up 
to  the  present  time,  was  liable  during  his  life  to  contribute  as  being 
actually  a  member  of  the  Company  and  having  signed  the  deed,  and 
that  his  estate  continued  liable,  because  the  shares  continued  to  be 
a  portion  of  his  estate,  and  had  been  so  treated  by  his  executrix  by 
reason  of  her  having  received  the  dividends  in  her  representative 
character.  On  being  called  on  to  explain  the  grounds  of  this  claim, 
the  Company  say,  that  by  the  14th  article  *of  the  deed  signed  by  [  •iu8  ] 
the  testator,  it  is  declared,  in  terms  and  form  amounting  to  a 
covenant,  that  the  testator  would  contribute  his  proportion  to  any 
loss  that  might  be  sustained,  regard  being  had  to  the  number  of 
shares  held  by  him ;  that  that  covenant  has  never  been  determined, 
because,  by  another  article  (the  103rd),  the  testator  covenanted  that 
his  executors  should  be  bound  to  the  performance  of  all  those 
covenants  to  which  he  himself  would  have  been  bound ;  that  the 
executrix  stood  in  a  situation  which  subjected  her,  under  the  pro- 
visions of  the  deed,  to  certain  conditions  excluding  her  from  being 
a  member  of  the  Company  in  consequence  of  her  being  an  executrix  ; 
that  though  she  might  if  she  had  pleased,  in  respect  of  her  owner- 
ship of  the  shares  in  her  representative  character,  have  become  the 
owner  of  those  shares  in  her  own  right  and  in  that  case  have 
become  a  member,  yet  she  was  not  entitled  to  receive  a  dividend 
which  became  due  after  her  husband's  death,  though  in  her  repre- 
sentative character  she  was  owner  of  the  shares,  until  she  had 
elected  to  become  owner  in  her  own  right  and  to  perform  certain 
other  requisites. 

Under  these  circumstances,  the  Company  do  not  discuss  with  the 
executrix  what  would  have  been  her  situation  if  her  husband  had 
been  a  joint  partner  with  certain  other  persons  and  there  had  been 
no  deed,  and  the  whole  matter  had  been  left  to  the  ordinary 
principle  of  the  law  as  applied  to  partnerships  in  the  absence  of 
express  stipulation ;  but  they  call  on  the  executrix  in  respect  of 
her  husband  having  not  only  been  a  partner  on  terms  similar  to 
those  the  law  would  imply,  namely,  liability  to  contribute  in  due 
proportion  to  the  losses  of  the  firm,  but  as  having  gone  further  and 
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Ex  parte      expressly  covenanted  that  his  executors  should  remain  liable  while 

waitk.       the  shares  continued  part  of  his  estate. 

[  199  ]  Now  it  appears  to  me  that  the  14th  and  108rd  articles  of  the  deed 

do  render  the  executrix  liable,  though,  by  reason  of  her  not  having 
performed  the  requisites  stipulated  by  the  deed,  this  liability  will 
not  attach  to  her  as  a  member.  Taking  it  to  be  clear  that  she  was 
not  a  member  herself,  the  consequence  is,  that  the  shares  remained 
part  of  her  husband's  estate;  and  he  having  agreed  that  his 
executors  should  perform  all  the  covenants  in  respect  of  those 
shares  to  which  he  was  liable,  and  he  having  been  a  member  from 
first  to  last,  there  was  no  period  during  which  any  loss  would  be 
sustained  to  which  he  would  not  have  been  bound  to  contribute. 
It  is  said,  however,  that  the  103rd  article  had  not  the  effect  of 
binding  the  executrix,  because  she  never  was  a  member  and  could 
not  be  a  member ;  but  I  cannot  accede  to  this  argument,  because 
it  is  clear  that  the  article  was  intended  to  apply  to  persons,  not  being 
members  of  the  Company,  namely,  to  executors.  It  appears  to  me, 
therefore,  that,  supposing  there  were  nothing  but  the  14th  and 
103rd  articles  which  applied  to  this  case,  Mrs.  Gouthwaite  would 
be  liable  to  be  placed  on  the  list  as  a  contributory  in  respect  of  her 
representative  character,  unless  she  had  done  some  acts  which, 
when  duly  considered,  should  be  deemed  to  have  the  effect,  as 
between  her  and  her  co-partners,  of  constituting  her  a  member  in 
her  own  right.  She  may  have  done  such  acts,  but,  in  the  absence 
of  any  satisfactory  evidence  that  she  has  done  them,  the  shares 
must  be  considered  as  vested  in  her  in  her  representative  character, 
and  if  so  the  covenant  applies  to  her  case. 

It  may  indeed  be  matter  of  some  doubt  on  the  decisions,  as  to 
how  far  the  provisions  of  a  deed  may  be  dispensed  with  by  the 
covenant  of  the  directors  and  an  individual  shareholder,  and  the 

[  *200  ]  party  still  be  liable  as  a  *member  and  as  the  owner  of  shares.  I 
know  that  a  case  has  been  very  recently  decided  unanimously  by 
the  Court  of  Exchequer,  in  which  a  party  was  held  to  be  a  member 
notwithstanding  the  requisites  of  the  deed  had  not  been  complied 
with.  It  was  an  action  for  a  call,  and  the  party  was  charged  in  respect 
of  the  call,  although  she  had  not  become  a  member  according  to  the 
requisites  of  the  deed,  but  had  done  certain  acts  which  were  considered 
to  constitute  her  a  member.  It  seems  to  me,  therefore,  unless 
there  be  s  me  other  ground  on  which  Mrs.  Gouthwaite  is  exempt, 
that,  as  the  case  now  stands,  she  is  liable,  in  her  representative 
character,  to  have  her  name  inserted  on  the  list  as  a  contributory. 
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Now,  the  order  that  has  been  made  only  states  that  the  party  is      K*  parte 

GOUTH* 

to  be  deemed  a  contributory,  but  whether  in  her  representative  waite. 
character  or  in  her  own  right  it  leaves  to  the  Master ;  it  merely 
settles  the  question  that  she  is  a  contributory.  The  Master,  not 
having  entered  into  the  question  of  whether  she  was  liable  in  the 
one  character  or  the  other  but  having  entered  into  the  question  of 
liability  generally,  decided  she  was  not  liable  at  all,  and  decided 
this  quite  independently  of  the  particular  facts  of  the  case,  with  the 
exception  of  one  namely,  that  the  husband  had  not  died  within 
three  years  before  the  claim  was  made.  Under  these  circumstances, 
it  would  not  of  course  have  been  correct  for  the  Vice-Chanckllor 
to  have  gone  into  the  question  which  the  Master  had  not  gone  into, 
and  to  have  assumed  the  original  jurisdiction  of  deciding  precisely 
in  what  character  the  party  was  liable,  that  being  matter  of  dispute 
which  had  not  been  heard  upon  before  the  Master,  and  on  which 
the  Master  could  not  be  supposed  to  have  formed  an  opinion.  The 
Vice-Cuancbllor  in  effect  says,  "  The  Master  has  decided  that  this 
party  is  not  liable  to  contribute  by  force  of  the  banking  *statute  ;  t  *2ul  ] 
but  I  am  of  opinion  that  that  does  not  amount  to  a  discharge.  On 
the  facts  before  me  it  appears  that  Mrs.  Gouthwaite  was  executrix 
and  held  shares  in  that  character;  this  would  make  her  liable, 
unless  she  changed  her  character  and  became  the  owner  of  the 
shares  in  her  own  right,  as  to  which  I  have  not  had  an  opportunity 
of  forming  a  judgment.  I  am,  therefore,  satisfied  that  the  Master's 
decision,  to  the  whole  extent  it  went,  was  wrong,  for  I  say,  that  the 
statute  did  not  discharge  her  from  liability :  the  Master  must  there- 
fore ascertain  in  what  character  she  was  liable."  It  seems  to  me 
that  this  view  of  the  case  explains  the  order  which  has  been  made, 
and  shows  that  its  alternative  form  is  perfectly  correct. 

Then,  what  is  the  ground,  independently  of  the  deed  of  settle- 
ment which  I  have  dealt  with,  on  which  it  is  said  that  this  party  is 
discharged  ?  It  appears  to  be  the  Joint  Stock  Banking  Companies 
Act.  Now,  there  being  great  difficulty  in  arranging  the  liabilities 
of  a  fluctuating  body  where  the  parties  whom  a  creditor  had  to  sue 
as  liable  at  the  time  of  contract  might  be  altogether  different  from 
the  parties  having  the  benefit  of  the  contract,  this  statute,  while  its 
object  was  to  permit  Banking  Companies  to  be  established,  intended 
to  provide  that  those  dealing  with  such  Companies  should  not  be 
put  to  trouble  to  find  out  who  were  to  be  liable  as  paymasters. 
With  this  view,  therefore,  the  Act  lays  down  an  arbitrary  rule  of 
liability,  and  says  that  those  shall  be  liable  to  creditors  of  the 
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Ex  parte      Company  who  were  members  at  the  time  of  the  contract,  or  at  the 

waits.  time  the  goods  were  sold  or  the  judgment  recovered,  although  they 
had  nothing  to  do  with  the  contract  or  the  goods.  It  is  an  entirely 
arbitrary  rule,  framed,  I  apprehend,  with  a  totally  different  intent 
to  that  of  regulating  the  rights  of  members  as  between  themselves  : 

[  *202  ]  *it  jia(j  jn  vjew  one  object,  and  one  object  only,  namely,  to  facilitate 
the  remedy  of  creditors.  At  the  same  time,  however,  it  had  the 
effect  of  making  persons  liable  for  debts  to  which  they  would  not 
be  liable  on  the  ordinary  principles  of  law,  and  of  fixing  on  them 
debts  for  which  they  had  received  no  benefit,  as,  for  instance,  if  a 
man  held  shares  when  a  contract  was  made,  and  afterwards  sold 
them ;  in  such  cases,  if  an  action  was  brought  by  a  creditor,  the 
party  was  liable  under  the  contract  because  he  made  the  contract. 
The  statute  then,  in  order  to  avoid  leaving  a  man  in  total  uncer- 
tainty for  how  many  years  his  estate  might  be  liable  to  the  debts 
of  a  joint-stock  Company,  provides  that  all  proceedings  against  him 
at  the  suit  of  creditors  must  be  brought  within  three  years,  or  else 
that  those  who  succeed  him  will  be  liable,  and  his  estate  will  be 
discharged.  It  appears  to  me  that  the  statute  is  here  dealing  with 
creditors,  and  creditors  only ;  and  creditors  stand  in  a  different 
situation  to  members  of  the  Company.  Suppose  there  were  a 
number  of  debts  owing,  having  been  owing  probably  for  a  con- 
siderable time,  and  then,  by  reason  of  some  circumstance  or  other, 
a  great  loss  arises  to  the  Company,  not  on  transactions  commenced 
within  a  recent  period  but  on  transactions  commenced  long  ago,  it 
might  operate  very  injuriously  and  unjustly  to  say,  that,  as  between 
the  partners  themselves,  the  partnership  should  not  be  so  wound 
up  as  to  ascertain  what  was  the  state  of  loss  and  profit  except  for 
the  period  of  three  years  from  the  retirement  of  each  member,  and 
that  those  who  had  gone  out  should  not  after  that  time  be  liable  to 
their  partners  because  they  had  got  rid  of  their  liability  to  creditors. 
So  also  in  taking  an  account  of  liabilities  as  between  the  partners 
themselves  independently  of  the  statute,  it  may  be  that  the  partner 
who  comes  in  after  the  debt  has  been  contracted,  or  who  has  gone 

[  ^os  ]  out  *before  the  goods  have  been  received,  is  not  liable  :  in  all  these 
cases  reference  must  be  had  to  the  form  of  the  partnership.  It 
seems  to  me,  therefore,  that  the  Joint  Stock  Banking  Companies 
Act  has  not  the  effect  of  varying  the  liability  to  contribution  between 
the  partners  themselves. 

The  case  referred  to  of  Barker  v.  Buttress  (i),  is  strictly  a  case 

(1)  7  Boav.  134. 
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between  the  creditor  and  the  shareholder,  and  is  a  decision,  I      Bx  parte 
apprehend,  unquestionable  for  its  accuracy.     There  a  creditor  not       waitb. 
having  sued  a  shareholder  for  three  years  after  he  had  ceased  to  be 
a  partner,  then,  because  the  party  had  died  and  his  estate  was  to 
be  administered  in  equity,  claimed  to  be  admitted  as  a  creditor  on 
the  ground  of  having  a  judgment  which  he  had  recovered  against 
the  public  officer.     The  question  was,  whether  the  judgment  created 
a  debt  at  law,  because,  as  far  as  the  creditor  was  concerned,  law 
and  equity  were  the  same.     There  may,  indeed,  be  cases  where  a 
man  may  have  a  debt  in  equity,  though  not  at  law ;  but  when  a 
debt  in  equity  and  at  law  rests  precisely  on  the  same  principle, 
there  of  course  the  non-liability  at  law  is  followed  by  non-liability 
in  equity.    Now  the   Joint   Stock  Banking  Companies  Act  had 
deprived  the  creditor  of  his  title  to  issue  execution  on  the  judgment, 
and  there  were  no  grounds  to  distinguish  his  claim  in  equity.     The 
case  of  Barker  v.  Buttress  (i)  therefore,  seems  to  me  perfectly  consis- 
tent with  the  present ;  nor  do  I  recollect  that  there  is  any  other  which 
at  all  goes  the  length  of  controlling  my  judgment  upon  the  construc- 
tion of  the  Act.     The  question,  therefore,  is,  does  that  Act  of  itself 
discharge  partners  as  between  each  other  from  contribution  when  the 
deceased  partner's  estate  is  not  called  on  to  contribute  until  three 
*years  after  his  death  ?     I  am  of  opinion  that  it  does  not,  and  that       t  *204 1 
the  liability  to  contribute  must  be  judged  of  by  other  circumstances. 
Now  the  other  circumstances  are  the  two  articles  of  the  deed  of 
Settlement.    In  respect  of  those  two  articles,  the  conclusion  is,  that 
the  testator  held  shares  which  bound  him  by  covenant  to  contri- 
bute in  proportion  to  those  shares,  and  that  by  the  103rd  article  he 
bound  his  executors  to  perform  such  covenant  as  if  living  he  would 
have  been  bound  to  perform,  that  is  to  contribute  to  losses  while 
the  shares  remained  in  his  executor's  hands  as  part  of  his  property. 
Then  it  is  clear  that  the  shares  were  in  the  name  of  the  executrix 
for  some  time ;  and  whether  they  ever  in  fact  got  out  of  her  name 
is  not  sufficiently  before  the  Court  to  enable  it  to  determine  when 
the  liability  in  her  representative  character  ceased,  and  when  the 
liability  in  her  own  right  commenced.     It  appears  to  me,  therefore, 
that  the  decision  of  the  Vice-Chancellob  was  right,  and  that  the 
appeal  must  be  dismissed. 

Mr.  Rolt : 
Your  Lordship  does  not  intend  to  determine  any  thing  as  to  the 

(1)  7  Beav.  134. 
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Ex  parte      period  to  which  Mrs.  Gouthwaite's  liability  continued,  or  whether 

QOUTH- 

waits.      it  continued  subsequent  to  the  period  of  her  husband's  death. 

The  Lord  Chancellor: 

No.    I  only  say  that  her  name  ought  to  be  put  on  the  list  of 
contributories. 


1851. 

Jan.  13, 14, 

15. 

Lord 
Tburo,  L.C. 

[205] 


SHORT   v.  MERCIER. 

(3  Mac.  &  G.  205—218;  S.  C.  20  L.  J.  Ch.  289;  15  Jur.  93;  18  L.  T.  266; 
affg.  2  De  G.  &  Sin.  635.) 

The  defendants,  who  were  stockbrokers,  being  interrogated  as  to  the 
particulars  of  certain  transactions  between  them,  and  the  plaintiff  declined 
to  answer  on  the  ground  that,  by  reason  of  the  Stock  Jobbing  Act  and  of 
their  having  been  the  brokers  of  the  plaintiff,  they  were  advised  and  believed 
that  the  discovery  of  any  of  the  particulars  inquired  after  would  tend  to 
subject  them  to  the  forfeiture  and  penalties  imposed  by  that  Act :  Held, 
aflfirming  the  decision  of  the  Vice-Chancellor,  Knight  Bruce,  that  this 
statement  was  sufficient  to  protect  the  defendants  from  discovery. 

The  question  involved  in  this  appeal  was,  whether  stockbrokers 
are  to  be  protected  from  answering,  when  by  their  answer  they 
allege,  that  the  discovery  of  the  matters  inquired  after  would  tend 
to  subject  them  to  the  forfeiture  and  penalties  imposed  by  the  Stock 
Jobbing  Act,  7  Geo.  II.  c.  8  (l). 

The  bill  alleged  that  the  plaintiff  had  transferred  certain  railway 
shares  into  the  names  of  the  defendants,  who  were  stockbrokers,  to 
secure  any  possible  balance  which  might  become  due  to  them  on 
the  result  of  certain  transactions  then  contemplated ;  that  at  the 
time  the  bill  was  filed  no  balance  was  due,  and  that  the  transactions 
were  terminated ;  and  that  there  was  a  balance  owing  to  the  plaintiff 
on  the  result  of  such  transactions.  After  seeking  a  most  minute 
discovery  of  the  particulars  relating  to  the  ownership  of  the  railway 
shares  and  to  the  various  stock  transactions,  the  bill  prayed  an 
account  and  retransfer  of  the  shares. 

The  defendants  in  the  first  instance,  in  reference  to  the  whole  of 
the  discovery  sought,  pleaded  the  Stock  Jobbing  Act  (7  Geo.  II.  c.  8), 
and  that  the  plaintiff  alleged  that  all  the  transactions  mentioned  in 
the  bill  related  to  the  purchase  of  stock  of  which  the  vendors  were 
not  possessed  at  the  time  of  the  contracts  for  sale.  As,  however,  it 
was  consistent  with  this  plea  to  suppose  that  there  might  have 
been  dealings  between  the  parties  not  affected  by  illegality,  the 
Vice-Chancellor  Knight  Bruce,  before  whom  the  case  was  argued 
(1)  Rep.  23  &  24  Vict  c.  28. 
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on  the  14th  *November,  1848,  directed  the  plea  to  stand  for  an       Short 
answer  with  liberty  to  except.  Mkbcikb. 

The  plaintiff  then  took  fourteen  exceptions  for  insufficiency,  [  *206  ] 
which  embraced  every  interrogatory  in  the  bill ;  and  the  Master 
having  reported  that  the  answer  was  sufficient  in  respect  of  nine 
out  of  fourteen  of  the  exceptions,  the  plaintiff  excepted  to  the 
Master's  finding,  and  the  Vice-Chancellor  allowed  the  plaintiff's 
exceptions,  without  prejudice  to  the  defendants'  right  to  insist  in 
their  further  answer,  that  they  were  not  bound  to  answer,  as  to  the 
whole  of  the  points  in  which  their  answer  had  been  found  to  be 
insufficient. 

The  defendants  subsequently  put  in  a  further  answer,  admitting 
that  some  dealings  and  transactions  were  contemplated  between  the 
plaintiff  and  the  defendants,  that  such  dealings  and  transactions 
had  not  been  concluded,  and  that  they  the  defendants  had  acted  as 
the  agents  or  brokers  for  the  plaintiff:  they  stated  that,  according 
to  the  best  of  their  belief,  on  taking  the  accounts  a  balance  of  682/. 
would  be  found  due  to  them ;  but  they  declined  answering  as  to  the 
particulars  of  the  transactions  in  question,  as  they  were  advised  and 
believed  that,  by  reason  of  the  Stock  Jobbing  Act,  and  of  their 
having  been  the  brokers  of  the  plaintiff,  any  discovery  of  the 
matters  inquired  after  would  tend  to  subject  them  to  the  forfeiture 
and  penalties  imposed  by  that  statute  as  brokers  and  agents. 

The  plaintiff  then  repeated  his  former  exceptions  to  the  answer ; 
and  the  Master  having  certified  that  the  answer  was  insufficient  in 
all  the  points  excepted  to  but  the  fourth  and  sixth,  the  defendants 
took  thirteen  exceptions  to  the  finding  of  the  Master,  insisting  by 
the  first  that  the  Master  had  not  certified  whether  the  *further  [  *207  ] 
answer  and  plea  were  together  sufficient  or  insufficient  in  all  or  any 
of  the  points  excepted  to;  and  by  the  others,  that  the  further 
answer  was  sufficient  in  the  twelve  points  as  to  which  the  Master 
had  found  it  insufficient.  The  first  exception  was  overruled,  and  the 
remaining  exceptions  were  allowed,  by  the  Vice-Chancellor,  his 
Honour  in  effect  holding  that  the  case  fell  within  the  rule  which 
protected  the  defendants  from  answering,  on  the  ground  that  by  so 
doing  they  might  be  exposed  to  penalties. 

The  following  are  those  portions  of  the  interrogatories  which 
formed  the  subject  of  the  exceptions  in  question  : 

Whether  in  the  month  of  March  then  last  or  at  some  and  what 
time  the  plaintiff  was  not  the  owner  of  eighty-six  or  some  and  what 
number  of  quarter  shares  in  the  Great  Western  Railway  Company, 
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Short  and  whether  the  same  were  not  standing  in  the  name  of  the 
Mbrcieb.  plaintiff  in  the  books  of  the  Great  Western  Railway  Company  or 
how  otherwise,  and  whether  the  plaintiff  was  not  the  owner  of 
three  hundred  or  some  and  what  number  of  shares  in  the 
Shrewsbury  and  Birmingham  Railway  Company,  and  whether  the 
same  were  not  standing  in  the  name  of  plaintiff  in  the  books  of  the 
last-mentioned  Company  or  how  otherwise. 

Whether  the  defendants  were  copartners  in  business,  and 
whether  at  the  time  aforesaid  or  at  some  and  what  time  dealings 
and  transactions  or  some  dealing  or  transaction  between  the 
plaintiff  and  the  defendants  were  not  or  was  not  contemplated,  and 

[  *208  ]  whether  it  was  *not  then  or  at  some  and  what  time  probable  that 
in  respect  thereof  or  otherwise  and  how  monies  might  become  due 
from  the  plaintiff  to  the  defendants  or  some  or  one  and  which  of 
them,  and  whether  it  was  not  agreed  between  the  plaintiff  and  the 
defendants  or  some  or  one  and  which  of  them  that  the  plaintiff 
should  transfer  the  railway  shares  or  some  and  which  of  them  to 
the  defendants  or  some  or  one  and  which  of  them  as  a  security  for 
the  balance  which  might  become  due  from  the  plaintiff  to  the 
defendants  or  some  or  one  and  which  of  them  in  respect  of  the 
dealings  and  transactions  or  for  some  6uch  or  the  like,  or  some 
other  and  what  purpose  or  how  otherwise. 

Whether  the  plaintiff  did  not  on  or  about  the  2nd  day  of  March 
or  at  some  and  what  time  duly  execute  a  transfer  deed,  and 
whether  the  plaintiff  did  not  thereby  for  a  nominal  or  some  and 
what  consideration  assign  all  his  quarter  shares  in  the  Great 
Western  Railway  unto  one  of  the  defendants  named  Seymour,  and 
whether  at  or  about  the  same  time  the  plaintiff  did  not  deliver  to 
the  defendants  or  to  some  and  which  or  one  and  which  of  them  the 
certificates  of  the  plaintiff's  being  the  owner  of  the  Shrewsbury  and 
Birmingham  Railway  shares,  and  whether  the  transfer  was  not 
executed  to  the  defendant  Seymour  in  trust  for  himself  and  the 
other  defendants,  and  whether  or  not  as  a  security  only,  and 
whether  or  not  as  a  security  for  such  balance  as  might  become 
due  to  them  from  the  plaintiff  in  respect  of  the  dealings  and 
transactions  then  in  contemplation,  and  whether  the  transfer  was 
not  at  the  time  in  the  bill  mentioned  or  at  some  and  what  time 
duly  registered  in  the  books  of  the  Great  Western  Railway 
Company. 
[  209  ]  Whether  the  defendants  held  the  shares  and  certificates  merely 

as  trustees  for  the  plaintiff,  and  whether  they  had  any  and  what 
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lien  or  charge  thereon  for  any  sum  of  money  whatever,  and  if  yea.       Short 
how  they  made  out  that  they  had  any  charge  or  lien  thereon.  Mbbcikr. 

Whether  they  did  not  pretend  that  they  had  paid  or  disbursed 
for  the  plaintiff  more  than  they  had  received  on  his  account  and 
that  a  large  sum  of  money  was  due  to  them  from  the  plaintiff,  and 
whether  or  not  that  they  were  entitled  to  hold  the  railway  shares 
and  certificates  as  securities.  And  that  the  defendants  may  set 
forth  an  account  of  the  particulars  and  amount  of  the  alleged  debt 
and  how  every  part  of  the  same  arose  and  was  constituted  and  in 
respect  of  what  contract  or  contracts  respectively,  and  a  full  and 
true  account  of  all  and  every  the  dealings  and  transactions  between 
the  plaintiff  and  the  defendants  in  respect  of  which  the  alleged 
debt  became  due ;  and  that  if  the  defendants  shall  allege  that  they 
effected  any  sale  or  sales  or  purchases  or  purchase  as  the  agents  of 
the  plaintiff,  then  that  they  might  set  forth  the  particulars  of  every 
transaction  in  which  they  or  any  or  either  of  them  acted  as  the 
agents  or  agent  of  the  plaintiff  and  the  names  and  addresses  of 
the  several  persons  concerned  in  such  transactions  respectively  and 
the  particulars  of  the  respective  things  or  subjects  alleged  to  have 
been  bought  or  sold  by  or  on  account  of  the  plaintiff. 

Whether  the  defendants  did  not  allege,  and  whether  it  was  the 
fact,  that  they  or  some  or  one  and  which  of  them  bought  large  or 
some  and  what  sums  or  sum  of  stock  on  account  of  the  said 
plaintiff,  and  whether  they  did  not  allege,  and  whether  it  was  not 
the  fact,  that  they  or  some  or  one  and  which  of  them  paid  for  the 
same ;  and  whether  they  did  not  *allege,  and  whether  it  was  not  the  [  *2io  ] 
fact,  that  the  same  sum  or  sums  of  stock  were  or  was  duly  trans- 
ferred to  the  plaintiff  or  to  some  and  what  person  in  trust  for  him  ; 
and  whether  they  did  not  allege,  and  whether  it  was  the  fact  that 
the  plaintiff  was  indebted  to  the  defendants  or  some  and  which  or 
one  and  which  of  them  in  respect  of  such  purchase  or  purchases,  and 
whether  the  plaintiff  had  the  benefit  of  the  purchases  or  purchase  of 
stock  so  alleged  to  have  been  made  for  him,  and  if  yea,  how  the 
defendants  made  out  the  fact,  and  in  what  manner  or  to  what  extent 
the  plaintiff  had  the  benefit  of  such  purchase  or  purchases  respec- 
tively, and  whether  the  defendants  or  some  and  which  or  one  and  which 
of  them  had  not  received  by  sales  of  stock  or  some  and  what  sale  of 
stock  made  on  account  of  the  plaintiff  or  otherwise  and  how  divers 
and  what  or  some  and  what  sums,  and  whether  the  sums  so  received 
were  not  to  a  larger  amount  than  the  sums  so  alleged  to  have  been 
paid  by  the  defendants.     And  that  the  defendants  may  set  forth  the 
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Short        particulars  of  each  and  every  sum  of  Btock  which  they  or  any   of 
Mercikr.     them  allege  that  they  or  any  or  either  and  which  of  them  had   at 
any  time  bought  on  account  of  the  plaintiff,  and  when  and  from 
whom  and  for  what  price  each  and  every  part  of  such  stock  was 
bought,  and  when  and  to  whom  each  and  every  part  of  it  was  trans- 
ferred after  such  purchase  or  purchases,  and  what  became  thereof,  and 
what  sums  of  money  had  been  paid  by  the  defendants  or  any  or 
either  and  which  of  them  in  respect  of  each  and  every  of  such 
alleged  purchases,  and  what  sums  of  stock  had  been  sold  by  the 
defendants  or  any  or  either  and  which  of  them  or  by  any  and  what 
person  or  persons  on  behalf  of  them  or  any  or  either  and  which  of 
them  on  account  of  the  plaintiff,  and  for  what  price  or  prices  respec- 
tively, and  in  whose  name  each  and  every  part  of  the  stock  so  sold 
[*2ii]       *was  standing  at  the  time  of  the  sale,  and  into  whose  name  or 
names  each  and  every  part  thereof  was  transferred. 

Whether  all  the  transactions  and  dealings  which  have  taken  place 
between  the  plaintiff  and  the  defendants  or  any  or  either  of  thera 
had  not  taken  place  since  the  month  of  February,  in  the  bill  in  that 
behalf  mentioned. 

The  interrogatories  relating  to  documents  formed  the  subject  of 
the  remaining  exceptions. 

Mr.  Russell,  Mr.  C.  M.  Iioupell,  and  Mr.  Gray,  in  support  of 
the  appeal : 
[ 212  ]  *     *     Any  objection  to  the  discovery  on  the  ground  of  the  answer 

forming  a  link  in  the  chain  of  proof  to  render  these  defendants 
liable  to  pains  and  penalties,  does  not  apply  to  the  present  case,  for 
it  can  by  no  possibility  tend  to  that  result  to  discover  whether  the 
plaintiff  was  not  the  owner  of  the  railway  shares  in  question.  The 
illegality  with  respect  to  which  the  penalty  attaches  can  only  com- 
mence with  the  illegal  act  itself,  and  an  act  which  commenced 
previously  to  the  illegal  act  can  have  nothing  to  do  with  it,  or  with 
the  penalty.  It  is  also  clear  that  a  defendant  may  expressly  contract 
himself  out  of  the  privilege  of  protection,  and  as  between  principal 
and  agent  such  a  contract  is  implied ;  the  latter,  therefore,  cannot 
avail  himself  of  the  protection  which  he  has  virtually  renounced, 
Green  v.  Weaver  (l).  [They  also  referred  to  and  commented  on 
Cartwright  v.  Green  (2),  Hitchim  v.  Lander  (3),  and  other  cases.] 


Mr.  Swanston,  Mr.  H.  Prendergast,  and  Mr.  Willes,  contra. 

(1)  27  B.  R  214  (1  Sim.  404).  (3)  14  R  B.  214  (Cooper,  34). 

(2)  7  R  R  99  (8  Voa.  405). 


*  *  * 
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Mr.  Russell,  in  reply.  short 

r. 
Mercikh. 
The   Lord  Chancellor,   after  referring  in  general  terms  to  the       [  2n  ] 

importance  of  the   rule   as   to    protection    from   answering, 

proceeded  to  the  following  effect : 

The  question  here  is,  whether  the  defendants  have  shown  to  the 
Court  sufficient  circumstances  to  entitle  them  to  credit,  when  as  a 
reason  for  declining  to  answer  the  questions  put  to  them  by  this 
bill,  they  state  upon  oath  that  their  answer  will  tend  to  bring  them 
into  peril  in  regard  to  the  offences  created  by  a  certain  Act  of 
Parliament. 

Now  the  case  presented  upon  the  part  of  the  plaintiff  is,  that  he, 
the  plaintiff,  being  the  owner  of  certain  railway  shares,  contemplated 
dealings  and  transactions  with  the  defendants ;  and  that  in  order  to 
secure  them  against  pecuniary  loss  in  respect  of  those  transactions, 
he  transferred  to  them  the  shares  of  which  he  was  then  possessed. 
Those  dealings  and  transactions  did  take  place,  and  the  whole  frame 
of  the  bill  would  import  that  they  were  of  the  description  con- 
templated. The  plaintiff  then  says,  that  in  the  course  of  those 
dealings  and  transactions,  the  defendants  sold  stock  for  him,  and 
by  means  of  such  sale  they  received  money  enough  to  pay  all  that 
he  ever  owed  them,  and  that  therefore  he  ought  to  have  his  shares 
back  again.  The  object  of  the  bill  is  to  procure  the  re-transfer  of 
the  shares  upon  the  footing  that,  by  the  stock  transactions,  the 
defendants  have  been  repaid  all  *that  was  due  to  them  from  the  T  #*i»  ] 
plaintiff.  The  plaintiff  himself  therefore  brings  the  dealings  and 
transactions  in  respect  of  which  he  deposited  his  shares  into  con- 
nection with  the  stock  transactions ;  and  he  does  not  say  that  he 
has  ever  applied  to  the  defendants  for  an  account  and  that  they 
have  refused  to  account,  but  that  he  has  applied  to  them  for  a 
re-transfer  without  account  and  that  the  defendants  have  refused. 
The  bill  contains  a  general  allegation  imputing  to  the  defendants 
the  receipt  of  the  shares,  and  then  a  variety  of  questions  as  to  the 
dealings  and  transactions  are  particularly  put ;  and  if  the  defendants 
admit  that  they  sold  stock  or  lost  by  stock  or  that  anything  is  due 
to  them,  they  are  required  to  state  how  much  when  and  to  whom, 
and  as  to  what  became  of  the  stock ;  in  fact  every  question  is  put 
which  could  be  material,  not  merely  for  the  purpose  of  eliciting 
whether  in  the  result  of  the  account  there  was  anything  due  to  the 
defendants,  but  also  for  fixing  the  defendants  with  penalties  if  they 
have  acted  illegally.    It  cannot  therefore  be  denied  that  the  object  1 
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Short  of  the  plaintiff  is  to  get  back  a  security  deposited  on  certain  stock 
Mbroier.  transactions  without  reference  to  the  state  of  his  account  with  his 
brokers ;  in  other  words,  to  evade,  as  between  himself  and  the 
defendants,  the  consequences  of  a  losing  gambling  transaction  by 
taking  advantage  of  its  illegality.  This,  however,  makes  no 
difference  in  regard  to  the  application  of  the  rule  as  to  protection 
from  discovery,  and  I  only  advert  to  it  for  the  purpose  of  showing 
what  are  the  circumstances  under  which  the  defendants  claim  to 
have  the  rule  in  question  applied  in  their  favour. 

Such,  then,  is  the  plaintiff's  case.     The  defendants,  on  the  other 
side,  say  that  the  plaintiff,  before  he  filed  his  bill,  told  them  that 

[  *2i(i  ]  the  dealings  and  transactions  *with  them  wrere  illegal,  as  they 
related  to  the  sale  of  stock  of  which  the  seller  was  not  possessed 
at  the  time  of  the  contract;  that  being  thus  put  on  their  guard, 
and  the  interrogatories  being  all  directed  to  fix  them  with  the 
penalties  of  the  illegality,  as  well  as  to  deprive  them  of  the  advantage 
of  their  lien,  they  will  not  answer  as  to  the  shares,  those  shares 
being  part  of  the  transactions  connected  with  the  stock. 

Now  it  seldom  happens  that  a  case  presents  such  plausible 
grounds  for  the  objection  to  answer  now  set  up,  as  that  the  party 
himself  who  seeks  the  discovery  has  charged  the  very  illegality 
against  which  the  defendant  seeks  to  protect  himself.  The  rule, 
I  apprehend,  as  generally  understood,  is  sufficiently  broad  to 
enable  me,  without  occupying  time  in  going  through  the  cases  and 
drawing  distinctions  on  an  infinite  variety  of  forms  of  expression, 
to  dispose  of  this  case ;  and  that  rule  is,  that  a  man  shall  not  be 
bound  to  answer  that  which  tends  to  criminate  himself.  It  has, 
however,  been  argued  that  the  information  sought  could  never  form 
any  link  in  a  chain  of  evidence  against  the  defendants ;  but  let  us 
see  how  the  case  stands.  I  will  state  the  chain  of  evidence,  and 
then  take  away  the  link  which  this  bill  seeks  to  supply.  Suppose, 
then,  an  action  brought  against  the  brokers  for  selling  stock  of 
which  their  principal  wras  not  possessed,  whereby  they  become  liable 
to  forfeit  one  hundred  pounds  under  the  statute  7  Geo.  II.  c.  8. 
Now,  what  are  the  links  between  the  claim  of  the  plaintiff  in  that 
action  and  a  verdict  against  the  defendants  ?  A  contract  for  sale 
of  stock,  made  by  the  defendants  as  brokers,  is  the  first  fact  to  be 
proved ;  and  that  may  be  proved  in  various  ways.  The  next  step  is, 
that  the  contract  was  made  on  behalf  of  the  owner  of  the  shares ;  and 
that  may  be  proved  by  notes  or  conversations  where  the  transaction 

[  *2i7  ]       *in  question  has  been  mentioned  as  one  on  behalf  of  the  owner. 
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Then  it  must  be  shown  that  the  owner  had  no  stock  at  the  time  of  Short 
the  contract,  and  for  this  purpose  two  facts  must  be  established,  mercikr. 
It  must  first  be  known  who  the  owner  is,  and  the  answer  in 
Chancery  will  tell  it  is  Mr.  Short,  and  then  it  may  be  shown  from 
the  Bank  books  that  Mr.  Short  had  no  stock.  These,  then,  are  the 
four  links  in  the  chain;  and  taking  away  the  answer,  which  supplies 
one  of  these  links,  namely,  who  was  the  owner  of  the  shares,  how 
could  the  action  stand  ? 

Now  a  defendant,  in  order  to  entitle  himself  to  protection,  is 
not  bound  to  show  to  what  extent  the  discovery  sought  may  affect 
him,  for  to  do  that  he  might  often  times  of  necessity  deprive 
himself  of  the  benefit  he  is  seeking ;  but  it  will  satisfy  the  rule  if 
he  states  circumstances,  consistent  on  the  face  of  them  with  the 
existence  of  the  peril  alleged,  and  which  also  render  it  extremely 
probable. 

Then  how  do  the  facts  of  this  case  apply  to  the  rule  ?  There 
have  been  stock  transactions  between  the  parties,  mixed  up  with 
shares  which  the  plaintiff  claims  to  have  re-transferred  to  him  as 
owner,  because  the  stock  transactions  have  put  the  defendants  in 
sufficient  funds  to  satisfy  their  demand.  The  plaintiff  has  told  the 
defendants  that  those  transactions,  or  some  of  them,  are  illegal; 
(it  is  immaterial  to  say  that  some  may  be  legal  and  some  illegal, 
because  they  may  be  so  mixed  up  that,  in  giving  an  account  of  the 
whole,  an  opening  may  be  afforded  for  proving  the  illegality  of 
some ; )  and  the  defendants  therefore  swear  that  they  cannot  give 
an  account  of  the  transactions  without  exposing  themselves  to  peril ; 
and  they  set  up  the  statute  in  order  that  they  may  not  furnish 
information  which  will  enable  any  one  to  fix  them  with  the  penalties 
which  that  statute  *imposes.  The  question  is,  how  much  further  [  *218  j 
than  this  are  they  bound  to  go.  It  is  nothing,  in  a  case  of  this  sort, 
to  say  that  the  particular  fact  asked  is  the  simplest  in  the  world, 
and  that  there  is  no  illegality  about  it,  for  the  point  is  not  whether 
there  is  illegality  about  any  particular  fact  insulated  and  uncon- 
nected ;  but  if  the  fact  forms  one  of  a  series,  and  a  party  declines 
to  answer  who  alone  knows  all  the  circumstances,  and  how  the 
fact  is  connected  with  others  which  may  form  a  chain  of  evidence 
by  which  guilt  may  be  established,  I  apprehend  that  in  such  a 
case  the  Court  would  be  disposed  to  assist  the  party. 

Now  I  admit  there  may  be  many  cases  in  which  it  would  be 
extremely  difficult  to  say  that  enough  was  disclosed  to  satisfy  the 
Judge  that  the  privilege  ought  to  be  allowed.     This  point  was 
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Short  very  much  discussed  and  considered  in  the  case  of  Reg.  v.  Garbett  (i ) 
Mercieb.  ajQd  it  wiU  be  observed  that  the  Judges  were  very  cautious,  as  tin 
case  did  not  require  it,  in  delivering  any  opinion  upon  the  subject 
but  I  own  that  I  feel  myself  relieved  here  from  any  difficulty  o 
that  kind,  because,  looking  at  all  the  circumstances  of  the  case,  J 
can  clearly  see  in  how  many  ways  the  fact  in  question  would  l>€ 
all  important  in  a  criminal  proceeding  against  the  defendants. 
Circumstances  are  stated  which  render  it  extremely  probable 
that  the  defendants  may  be  in  the  peril  they  state;  and  it  must 
not  be  forgotten,  in  estimating  the  degree  of  this  probability,  that 
the  plaintiff  has  himself  charged  that  the  transactions  were  illegal, 
on  the  very  ground  which  would  subject  the  defendants  to  penalties. 
I  therefore  think  that  the  conclusion  of  the  Vice-Chancellor  was 
perfectly  correct,  and  that  this  appeal  must  be  dismissed  with  costs. 


i85i.       In  rk  CHARLES  JOSEPH  SKINGLEY,   a   Lunatic  (2). 

JaH'  17,  18"  (3  Mac.  &  G.  221—2:32  ;  S.  C.  20  L.  J.  Ch.  142 ;  15  Jur.  958.) 

Lord  ^  Qt  being  devisee  for  life  of  premises,  with  a  condition  against  com- 

1        *  mitting  any  manner  of  waste    and  for  keeping  the  same  in  good   and 

L         1  tenan table  repair,    became  lunatic,  and  the  premises  were  subsequently 

destroyed  by  accidental  fire.  A  petition  was  then  presented  by  the  com- 
mittee of  the  person  who  was  also  remainderman,  praying  a  declaration 
that  the  premises  ought  to  be  rebuilt  at  the  expense  of  the  lunatic's  estate, 
and  a  reference  as  to  the  amount  of  such  expense,  and  out  of  what  fund  it 
ought  to  bo  defrayed.  Tho  Lord  Chancellor  made  an  order  for  the 
reference,  holding  that  the  words  of  the  will  created  an  obligation  upon  tho 
tenant  for  life  to  rebuild  the  premises,  and  that  the  question  of  liability  was 
rightly  brought  before  the  Court  on  the  petition. 

This  was  the  petition  of  Henry  Skingley  and  George  Deeks 
Skingley,  the  committees  of  the  estate  of  the  lunatic,  and  being  also 
the  remaindermen  in  tail  under  the  will  of  Henry  Skingley  the 
father  of  the  lunatic ;  and  it  prayed  a  declaration  that  the  man- 
sion house  called  Mount  Park  House,  situate  at  Coggleshall,  and 
which  was  burnt  down  in  November,  1844,  ought  to  be  rebuilt  at 
the  expense  of  the  lunatic's  estate,  and  a  reference  to  inquire  what 

(1)1  Den.  C.  C.  E.  236 ;  S.C.2  Car.  their  possible  successors  may  generally 

&  Kir.  474.  be  based  on   implied  trust,  without 

(2)  Batthyany  v.   Walford  (1886)  33  having  recourse  to  the  novel  expedient 

Ch.  D.  624;  In  re  G.  (infants)  [1899]  of  a  fictitious  and  precarious  contract, 

1  Ch.D.719,  68  L.  J.  Ch.  374,  SOL.  T.  which   was  adopted   in  Bhtcknwre  v. 

470.    The  obligations  of  usufructuary  White  [1899]   1  Q.  B.  293,  68  L.  J, 

proprietors  of  land  in  England  towards  Q.  B.  180,  80  JJt  T.  79—0,  A,  S. 


vol.  i.xxxvii.1   1851.     CH.     8  MAC.  &  G.  221—228.  81 

would  be  the  expense  of  rebuilding  and  reinstating  the  same,  and        in  re 
out  of  what  fund  the  same  should  be  paid. 

The  question  raised  on  the  petition  was,  whether,  under  the 
terms  of  the  devise  of  certain  messuages  and  premises  to  the 
lunatic,  the  lunatic  was  bound  to  keep  them  in  repair,  and 
whether  the  mansion  house  part  *of  the  premises  in  question  [  *222  ] 
having  been  burnt  down,  and  the  same  having  been  insufficiently 
insured,  it  ought  not  to  be  rebuilt,  and  whether  the  difference 
between  the  amount  received  for  insurance,  and  the  expense 
of  rebuilding,  ought  not  to  be  defrayed  out  of  the  lunatic's 
estate. 

Henry  Skingley,  the  testator,  by  his  will  gave  and  devised  unto 
his  son  G.  J.  Skingley  (the  lunatic)  all  that  messuage  or  mansion 
house  wherein  he  then  resided  with  all  the  hereditaments  and 
appurtenances  thereunto  belonging,  and  also  all  those  nine  acres  of 
land  part  freehold  and  part  copyhold  situate  in  Great  Coggleshalb 
and  the  messuages  or  tenements  called  Mount  Park  House  standing 
in  or  near  the  same,  to  hold  the  same  hereditaments  respectively 
with  their  rights  members  and  appurtenances,  unto  his  son  C.  J. 
Skingley  and  his  assigns  for  and  during  the  term  of  his  natural  life, 
he  or  they  committing  no  manner  of  waste  and  keeping  the  same 
messuages  and  premises  in  good  and  tenantable  repair  ;  and  from 
and  immediately  after  the  determination  of  that  estate  by  forfeiture 
or  otherwise,  then  he  gave  and  devised  all  and  every  the  said  mes- 
suages or  tenements  farms  lands  tithes  hereditaments  and  premises 
with  their  and  every  of  their  appurtenances  unto  the  petitioner 
Henry  Skingley  and  his  heirs  during  the  life  of  C.  J.  Skingley,  upon 
trust  to  preserve  the  contingent  remainders  thereinafter  limited 
from  being  defeated  or  destroyed,  and  for  that  purpose  to  make 
entries  and  bring  actions  as  occasion  might  require,  but  neverthe- 
less to  permit  and  suffer  G.  J.  Skingley  and  his  assigns  during  his 
life  to  receive  and  take  the  rents  issues  and  profits  thereof  to  and 
for  his  and  their  own  use  and  benefit ;  and  immediately  after  the 
decease  of  his  said  son  C.  J.  Skingley,  the  testator  devised  all  the 
said  estates  to  the  first  and  *other  sons  of  the  said  G.  J.  Skingley      [  *223  ] 
in  tail  male,  with  remainder  to  the  daughters  of  the  said  C.  J. 
Skingley  as  therein  mentioned  and  their  issue,  and  in  default  of 
such  issue  he  gave  and  devised  all  and  singular  the  said  heredita- 
ments unto  his,  the  said  testator's,  two  sons,  the  petitioners  Henry 
Skingley  and  George  Deeks  Skingley  to  be  equally  divided  between  * 

them  as  tenants  in  common  and  not  as  joint  tenants  share  r  m» 

r.b. — vol.  lxxxvii.  6 
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in  re        share  alike,  and  to  the  several  and  respective  heirs  of  their  body 
and  bodies  lawfully  issuing,  with  remainders  over. 

The  petition  stated  the  death  of  the  testator  in  1837,  and  that 
G.  J.  Skingley  thereupon  entered  into  the  possession  of  the  several 
hereditaments  so  devised  to  him  for  life  ;  that  in  February,  1845, 
C.  J.  Skingley  was,  upon  an  inquisition,  duly  found  to  be  a  person 
of  unsound  mind,  and  to  have  been  in  the  same  state  of  unsound* 
ness  from  October,  1843 ;  that  the  Master  had  by  his  report,  bear- 
ing date  the  20th  June,  1846,  found,  among  other  things,  that  the 
lunatic  was  entitled  to,  among  other  property,  two  sums  of  400/. 
and  500Z.,  due  to  him  from  the  Norwich  Union  Fire  Insurance 
Office ;  that  the  former  sum  was  due  in  respect  of  an  insurance 
upon  the  household  furniture  and  effects  which  were  in  and  upon 
the  said  messuage  or  dwelling-house  called  Mount  Park  House,  and 
which  furniture  and  effects  together  with  the  said  dwelling-house 
were,  on  or  about  the  21st  November,  1844,  destroyed  by  fire  ;  that 
the  sum  of  BOOL  was  due  in  respect  of  the  insurance  of  such 
dwelling-house,  and  that  it  had  been  submitted  by  the  petitioner 
Henry  Skingley,  as  heir-at-law,  that  the  sum  of  5002.,  when 
received,  should  be  set  apart  for  the  rebuilding  of  the  said 
dwelling-house,  should  the  same  thereafter  be  necessary  or 
desirable. 
[  224  ]  The  petition  then  stated  that,  by  an  order  bearing  date  the  26th 

July,  1845,  it  was  ordered  that  the  said  sum  of  5002.  should  be  paid 
into  the  Bank  to  the  credit  of  an  account,  to  be  entitled  the  "  Insur- 
ance Fund,"  and  should  be  invested  together  with  all  accumulations 
of  dividends  in  the  like  account,  subject  to  the  further  order  of 
the  Court;  that  by  an  order  of  the  1st  June,  1848,  it  was  referred 
to  the  Master  to  enquire  and  certify  whether  any,  and  if  any  what, 
repairs  were  wanting  and  were  necessary  and  proper  to  be  made 
and  done  upon  and  to  any  and  what  part  or  parts  of  the  lunatic's 
estate,  regard  being  had  to  his  interest  therein,  and  what  sum  or 
sums  of  money  (if  any)  would  be  fit  and  proper  to  be  expended  on 
such  repairs,  and  out  of  what  fund  the  same  ought  to  be  paid. 

The  petition  then  stated  that  it  had  not  been  thought  expedient 
to  carry  in  any  proposal  for  rebuilding  Mount  Park  House  until  the 
judgment  of  the  Court  should  have  been  obtained  on  the  question 
whether  the  house  ought  to  be  rebuilt  at  the  expense  of  the  lunatic's 
estate.  It  was  not  disputed  that  the  5002.  was  wholly  inadequate 
for  the  purpose  of  reinstating  the  house  in  the  condition  in  which 
it  was  before  the  fire. 
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Mr.  J.  Parker  and  Mr.  Miller,  in  support  of  the  petition,  sub-  lu  re 
mitted  that  the  words  in  the  will  "he  or  they  committing  no 
manner  of  waste,  and  keeping  the  same  messuage  and  premises  in 
good  and  tenantable  repair/'  implied  an  obligation  to  repair  and 
reinstate  the  house ;  that,  at  common  law,  where  the  house  of  a 
tenant  for  life,  either  by  reason  of  neglect  or  mischance,  was  burnt 
down,  it  was  waste :  Go.  Litt.  58  b,  2  Bo.  Abr.  820,  Com.  Dig.  tit. 
Waste,  D.  2;  that  since  the  statutes  6  Edw.  I.  c.  5  (Statute  of 
Gloucester),  and  52  Hen.  III.  c.  23  (Statute  of  Marlebridge), 
tenants  *for  life  had  been  held  liable  for  permissive  waste,  Harnett  [  *225  ] 
v.  Maitland  (l),  and  that  courts  of  equity  would  restrain  them  from 
permitting  or  suffering  such  waste,  Caldwall  v.  Bay  lis  (2).  [They 
also  cited  Marquis  of  Ormonde  v.  Kynersley  (3),  Marsh  v.  Wells  (4), 
Messenger  v.  Andrews  (5),  Bullock  v.  Dommitt  (6),  Viscount  Canter- 
bury v.  The  Attorney-General  (7),  Filliter  v.  Phippard  (8),  and  other 
cases.] 

(The  Lord  Chancellor,  in  the  course  of  the  argument,  xef erred        [  226  ] 
to  the  case  of  M'Kenzie  v.  M'Leod  (9).) 

Mr.  W.  Forster  appeared  on  behalf  of  certain  of  the 
next  of  kin  of  the  lunatic,  who  were  desirous  of  supporting  the 
petition.     *     *     * 

Mr.  Bolt  and  Mr.  Hardy,  on  behalf  of  others  of  the  next  of 
kin  and  in  opposition  to  the  petition,  *  *  submitted,  that  the 
owners  of  houses  destroyed  by  accidental  fire  were  clearly  exempted 
from  ^liability  by  the  statute  6  Anne,  c.  81 ;  *  *  that  the  [  »227  ] 
lunatic  could  not  be  deprived  of  his  life  estate  by  the  mere 
non-fulfilment  of  an  equitable  obligation.     *     *     * 

Mr.  Bacon  and  Mr.  Rogers,  for  others  of  the  next  of  kin  and 
in  opposition  to  the  petition,  objected  to  the  application  as  pro- 
ceeding from  parties  who  were  tenants  in  tail  in  remainder,  and 
referred  to  Hams  v.  Jones  (10),  Gutter idge  v.  Munyard  ( 1 1),  Stanley  v. 
Towgood  (12). 

(1)  73  E.  B.  490  (16  M.  &  W.  257).     (8)  75  B.  B.  401  (11  Q.  B.  347). 

(2)  16  B.  B.  189  (2  Mer.  408).         (9)  38  B.  B.  477  (10  Bing.  385). 

(3)  21  H.  B.  313  (5  Madd.  369).       (10)  42  B.  B.  772  (1  Moo.  &  Bob. 

(4)  25  B  B  160  (2  Sim.  &  St.  87).  173). 

(5)  28  B.  B.  156  (4  Buss.  478).  (11)  48  B.  B.  773  (1  Moo.  &  Bob. 

(6)  3  B  B  300  (6  T.  B.  650).  334). 

(7)  65  B  B.  393  (1  Ph.  306).  (12)  43  B  B.  569  (3  Bing.  N.  C.  4) 
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In  re  Mr.  J.  Parker,  in  reply.     *     *     * 

Skinolet. 

[  228  ]       Thb  Lord  Chancellor  : 

I  think  the  question  in  this  case  is  of  such  a  nature,  that  if  the 
next  of  kin  should  desire  it,  I  ought  to  give  them  an  opportunity 
of  having  further  inquiry  and  investigation.  Without  prejudice, 
however,  to  any  such  inquiry,  I  will  state  what  my  impressions 
now  are  upon  the  subject. 

It  seems  to  me  that  it  cannot  be  reasonably  doubted  but  that  it 
was  the  testator's  intention  that  these  premises  should  be  kept  in  a 
state  fit  for  the  enjoyment  of  the  remainderman  after  the  deter- 
mination of  the  life  estate.  Such  being  his  general  intent,  he  uses 
language  which,  though  ordinary  and  plain,  may,  at  the  same 
time,  create  obligations  of  greater  or  less  extent;  and,  for  the 
purpose  of  determining  such  extent,  we  must  refer  to  legal  autho- 
rities upon  the  subject.  Now,  if  the  words  used  by  the  testator  have 
received  a  particular  construction,  I  do  not  see  why  I  should  give 
a  different  construction  to  them,  when  found  in  a  will,  from  what 
they  would  receive  if  found  in  any  other  legal  instrument.  It  is 
very  true  that  where  the  words  of  gift  in  a  will  are  ambiguous  as  to 
the  extent  of  the  benefit  intended  to  be  given,  those  words  may  be 
[  *229  ]  construed  with  reference  to  *the  general  intent  to  be  collected  from 
the  terms  of  the  will  generally.  Thus  the  Court  will  sometimes 
enlarge  the  estate  where  the  words  of  gift  might  be  construed  to 
mean  a  limited  estate,  if  it  finds  that  the  devise  of  the  limited 
estate  would  be  of  n  effect  and  nugatory  from  being  coupled  with 
burdens  attached  to  it.  Such  is  the  case  of  a  gift  to  a  person  to 
hold  for  life  :  if  the  words  are  clear,  the  party  must  elect  whether 
he  will  take  the  estate  subject  to  the  obligations  attached  to  it  or 
not ;  but  if  the  words  be  doubtful,  and  the  Court  has  to  construe 
them,  it  will  refer  to  other  cases  of  a  like  nature  in  order  to  ascer- 
tain the  intent  of  the  testator.  That,  however,  is  not  the  case  here, 
where  it  is  quite  plain  that  the  testator  intended  that  the  benefit  to 
be  taken  should  be  that  of  an  estate  for  life ;  and  he  has  added 
certain  words  with  the  view  of  creating  a  duty  connected  with  the 
enjoyment  of  the  property. 

The  question  then  is,  whether  the  words  are  in  themselves 
doubtful,  and,  if  so,  what  is  it  that  creates  the  doubt.  In  the  first 
place,  looking  to  the  words  used,  "  shall  keep  them  in  good  and 
tenantable  repair,"  the  words  themselves  are  perfectly  clear ;  but 
it  rs  found  that  ihey  are  not  applicable  to  the  subject-matter  with 
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which  they  are  coupled,  that  is,  to  the  estate  which  is  to  be  kept  in        !■  m 
repair,  that  estate  being  no  longer  in  existence.     This  gives  rise  to    >Kl*GLKT- 
a  ease  of  latent  ambiguity,  and  the  question  is,  what  is  the  proper 
meaning  of  the  words  used.     Now  I  do  not  see  how  I  can  give 
them  any  other  than   their  ordinary  legal  meaning ;  nor  does  it 
appear  to  me  that  the  statutes,  to  which  reference  has  been  made, 
vary  the  case.     Those  statutes  were  passed  in  order  to  put  an  end 
to  the  inconvenience  which  resulted  from  a  custom  recognised  by 
the  law,  that  a  man  was  made  liable  for  all  the  consequences  of  *a       '  mz* 
fire  originating  in  his  own  house.     Such  a  custom  was  like  that 
applicable  to  carriers,  who  were  held  liable  if  robbed  by  violence 
and  force  though  incapable  of  resistance,  and  in  numerous  other 
eases;  but  I  am  not  aware  that  contracts  by  carriers  with  the 
public  excluding  their  liability  have  ever  been  held  to  be  illegal. 
Now,  the  statutes  being  passed  solely  for  the  purpose  I  have  men- 
tioned, a  clause  was  introduced  to  prevent  their  doing  away  with 
the  effect  of  particular  contracts  between  parties;  and  it  is  now 
sought  to  be  inferred  from  that  clause,  that  such  contracts  would 
have  been  affected  unless  the  clause  had  been  inserted.    I  consider, 
however,  that  it  was  put  in  for  greater  caution  only,  and  that  if  it 
had  been  omitted,  the  statutes  would  not  have  avoided  or  have  had 
any  effect  on  a  matter  of  contract.     This  is  not  at  all  like  the  case 
of  property-tax,   in  reference  to   which   the  Act  of   Parliament 
having  said  that  the  landlord  shall  be  the  party  to  pay,  no  prior 
contract  between  the  parties  would  operate  to  throw  the  burthen 
on  the  tenant,  because  it  is  a  well-known  principle  that  a  contract 
against  the  law  is  a  void  contract.    It  seems  to  me,  therefore,  that 
the  Btatutes  referred  to  have  no  effect  whatever  in  rendering  a 
contract  void,  though  that  contract  might  not  be  between  landlord 
and  tenant,  and  that  the  correct  construction  of  the  words  of  this 
will  creates  an  obligation  upon  the  tenant  for  life  to  rebuild  the 
premises  which  have  been  destroyed  by  accidental  fire. 

Then  the  next  question  is,  whether  the  present  application  is 
wrong  in  form.  This  is  the  case  of  a  lunatic  who  has  personal 
estate,  and  it  is  the  duty  of  the  committee  to  attend  to  the  manage- 
ment of  that  estate,  and  to  keep  the  Court  informed  of  all  that 
'materially  relates  to  it,  and  not  to  allow  it  to  be  administered  i  *2:<l  J 
without  taking  care  that  the  Court  is  fully  apprised  of  what  are  the 
charges  affecting  it.  If  I  am  correct  in  the  view  I  have  above 
taken,  the  petitioners  have  a  right  which  they  might  enforce  as 
against  the  lunatic's  estate ;  and,  if  so,  the  question  is,  whether  it 
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in  re  is  improper  for  them  to  come  and  inform  the  Court  of  it,  and  of  the 
Skinglky.  Q^jigationg  t0  which  they  think  that  the  lunatic's  estate  is  subject. 
It  appears  to  me  that  they  could  not  take  any  course  less  injurious 
to  the  lunatic's  estate  than  the  one  they  have  taken;  and  with 
regard  to  the  time  I  think  the  observation  is  cogent  that,  it  being  a 
matter  of  doubt  as  to  the  manner  in  which  the  obligation  to  keep 
in  repair  has  been  performed,  it  was  necessary  to  come  to  the  Court 
during  the  existence  of  that  estate  to  which  the  obligation  attached. 
Two  complaints  have  been  made  against  this  petition,  first  that 
the  petitioners  have  come  too  late,  and,  secondly,  that  they  have 
come  too  soon.  As  to  the  first,  it  is  said  that  they  ought  to  come 
either  at  the  death  of  the  tenant  for  life  or  at  some  other  time  than 
the  present.  Then  as  to  the  second,  the  petition  discloses  that  the 
parties  did  come  and  ask  the  Master  to  entertain  the  question,  but 
that  the  Master  said  that  what  he  was  asked  to  do  depended  upon 
previous  questions  over  which  he  had  no  jurisdiction,  those  questions 
being  matters  of  law  and  to  be  determined  by  the  Court.  I  think, 
therefore,  that  if  the  petitioners  are  entitled  to  pursue  a  hostile 
remedy  either  by  bill  or  other  means,  they  are  entitled  to  do  it  by 
the  present  proceeding  which  is  not  in  the  least  injurious  to  the 
lunatic's  estate. 
[  232  ]  Unless,  therefore,  the  parties  desire  that  I  should  direct  a  case 

upon  the  construction  of  the  will,  as  to  which  I  own  I  have  myself 
no  doubt,  it  appears  to  me  that  it  ought  to  be  referred  to  the  Master 
to  ascertain  what  repairs  are  necessary,  and  out  of  what  fund  the 
sum  required  for  those  repairs  shall  come,  or  in  what  way  it  would 
be  most  beneficial  for  the  lunatic  to  raise  it. 


i85i.  In  re  ELIAS,  a  Lunatic  (I). 

JaM-  24-  (3  Mac.  &  G.  234—235.) 

Lord  Order  made  on  the  application  of  the  curator  of  a  lunatic  resident  in 

Tru  no,  L.C.  Holland  for  the  transfer  to  him  of  the  corjms  of  funds  in  England  to  which 

[  23 1  ]  the  lunatic  was  entitled. 

Tub  lunatic  in  this  case  was  resident  in  Holland,  and  was  possessed 
of  considerable  sums  of  Bank  and  East  India  stock  in  this  country. 

(I)  Not  followed,  Inre  Garnier(\$12)  minster  Bank  [1900]  2  Ch.  15,  69  L.  J. 

L.  II.  13  Eq.  632;  and  see  now  the  Ch.  443,   82  L.  T.  738,  C.  A.;  Nero 

Lunacy    Act,     1890,    s.    134;    In   re  York  Security  and  Trust  Company  v. 

Brown    [1895]  2   Ch.   666;    In  re  De  Keyset  [1901]  1  Ch.  666,  70  L.  J.  Ch. 

Linden  [1897]  1  Ch.  453,  66  L.  J.  Ch.  330,  84  L.  T.  43. 
i*95;  Didisheim  y.    London  and   West- 
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The  curator,  appointed  according  to  the  law  o!  Holland,  now  pre- 
sented a  petition  for  payment  out  to  him  of  the  corpu$  of  these  gams 
under  the  following  circumstances. 

The  late  Lord  Chancellor  (Lord  Cottenham)  made  an  order 
Authorising  the  present  petitioner,  while  provisional  curator,  to 
receive  the  dividends  of  the  stocks,  and  referring  it  to  the  Master  to 
ascertain  whether  the  petitioner  was,  according  to  the  law  of  the 
kingdom  of  the  Netherlands,  entitled  to  have  the  funds  transferred 
to  him.  No  inquiry  was  directed  as  to  whether  the  petitioner  had 
given  any  security,  and  it  did  not  appear  whether  the  lunatic  was  a 
native  of  Holland. 

The  Master  made  a  report  finding  that  the  lunatic  had  been  duly 
declared  such  according  to  the  law  of  the  kingdom  of  the  Nether- 
lands, and  that  the  petitioner  was  according  to  such  law  duly 
appointed  curator  and  as  such  entitled  to  have  the  funds  transferred 
to  him. 


In  re 
Elias. 


Mr.  Cotton,  in  support  of  the  petition,  submitted  that  the 
present  case  was  distinguishable  from  that  of  In  re  Stark  (l). 

The  Lord  Chancellor,  after  some  hesitation,  made  the  order  in  the 
Verms  of  the  prayer  of  the  petition,  observing  that  he  assumed  that 
no  security  had  been  given  by  the  curator,  and  that  none  was 
required  by  the  laws  of  Holland.  His  Lordship  intimated  that  he 
fehoald  have  had  no  difficulty  in  making  the  order,  if  it  had  been 
shown  that  the  lunatic  was  a  Dutch  subject. 


[2**] 


STOCKER  v.  BROCKELBANK(a). 

3  Ibc.  &  O.  250-267  ;  S.  C.  20  L.  J.  Ch.  401 ;  15  Jur.  591 ;  18  L.  T.  177.) 

By  indenture  between  the  plaintiff  of  the  one  part  and  the  defendants 
who  were  partners  in  a  certain  manufacture  of  which  the  plaintiff  had  been 
the  patentee  of  the  other  part,  it  was  stipulated  that  the  plaintiff  should 
have  the  conduct  and  management  of  the  business  and  that  the  remunera- 
tion which  he  should  receive  in  respect  of  his  services  should  be  such  a  sum 
of  money  as  would  be  equal  to  40/.  per  cent,  upon  the  net  profits,  that  a 
reduced  amount  should  be  paid  to  his  executors  in  the  event  of  his  death 
until  the  expiration  of  the  licence,  that  the  plaintiff  might  purchase  the 
business  on  certain  terms,  that  the  defendants  might  determine  the 
plaintiff's  engagement  as  manager  if  he  should  not  in  every  respect  perform 
the  covenants  contained  in  the  indenture  but  that  so  long  as  he  continued 


(I)  86  R.  R.  64  (2  Mac.  &  G.  174). 
(2;  Walker  ▼.  Hinh  (1884)  27  Ch. 
D.  <60,  54  L.  J.  Ch.  315,  51  L.  T. 


581 ;  Moore  v.  DavU  (1879)  11  Ch.  D. 
261,  39  L.  T.60. 


1851. 
Feb.  15, 16, 

17. 
March  27. 

Lord 
Tbubo,  L.C. 

[250] 
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to  observe  them  his  appointment  as  manager  should  be  irrevocable  during 
the  continuance  of  the  licence,  and  that  nothing  therein  contained  should 
extend  to  constitute  a  partnership :  Held,  there  being  an  absence  of  every 
incident  of  partnership  except  that  of  sharing  in  the  profit*,  that  that 
circumstance  alone  did  not  constitute  the  indenture  a  contract  of  partner- 
ship, but  that  it  amounted  only  to  a  contract  of  hiring  and  service. 

The  plaintiff  being  dismissed  by  the  defendants  from  their  service,  filed 
his  bill  for  an  injunction  to  restrain  the  defendants  from  excluding  him 
from  the  management :  Held,  discharging  the  injunction  which  had  been 
granted  by  the  Vice-Chancellor,  that  the  contract  being  of  hiring  and 
service  was  one  of  which  specific  performance  could  not  be  enforced. 

This  was  a  motion  by  the  defendants  Lemuel  Brockelbank  and 
Arthur  Finch,  by  special  leave,  to  discharge  an  order  of  the  Vice- 
Chancellor  Lord  Cranworth,  dated  the  10th  February,  1851, 
restraining  them  from  excluding  the  plaintiff  Alexander  Southwood 
Stocker  from  the  manufactory  in  the  bill  mentioned,  or  in  any 
manner  interfering  with  his  access  thereto  as  the  manager  and  con- 
ductor of  the  business,  and  from  excluding  him  from  the  manage- 
ment and  conduct  of  the  business  or  in  any  way  preventing  him 
from  managing  and  conducting  the  same  according  to  the  provisions 
of  a  certain  indenture  dated  the  16th  April,  1850. 

The  bill  was  filed  on  the  5th  December,  1850 ;  and  the  question 
as  to  whether  the  plaintiff  was  entitled  to  the  injunction  which  he 
had  obtained  turned  mainly  on  the  provisions  of  the  indenture  of 
the  16th  April,  1850,  whereby  his  interest  in  a  patent  for  the 
making  *and  vending  certain  boxes  or  holders  for  matches  and  other 
articles  according  to  the  principle  mentioned  in  the  patent  became 
vested  in  the  defendants,  with  certain  stipulations  in  favour  of  the 
plaintiff  as  to  superintendence  and  remuneration.  The  provisions 
of  the  indenture,  so  far  as  they  are  material  for  the  purposes  of 
this  report,  were  to  the  following  effect : 

After  reciting  that  the  plaintiff  had  obtained  the  letters  patent, 
and  that  the  licence  to  work  them  had,  by  assignment  from  other 
parties  to  whom  it  had  been  originally  granted  by  the  plaintiff, 
become  vested  for  the  remainder  of  a  term  of  fourteen  years  com- 
mencing  from  the  4th  May,  1848,  in  the  defendants  L.  Brockelbank 
A.  Finch  and  J.  E.  Beveridge  as  partners,  and  that  they  were 
desirous  of  securing  the  services  of  the  plaintiff  as  the  manager  of 
the  business  of  their  partnership,  and  that  the  plaintiff  had 
consented  to  engage  himself  to  them  as  such  manager, — It  was 
witnessed  that,  in  consideration  of  the  covenants  and  agreements 
entered  into  by  the  defendants,  the  plaintiff  for  himself  his  heirs 
executors  and  administrators  did  thereby  covenant  promise  and 
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agree  with  and  to  the  said  L.  Brockelbank  J.  E.  Beveridge  and 
A.  Finch  as  partners  their  executors  administrators  and  assigns 
and  with  each  and  every  of  them  in  manner  following,  that  is  to 
say,  that  he,  the  plaintiff,  would  truly  and  faithfully  serve  the  said 
partners  as  manager  of  their  said  partnership  business  for  the  term 
then  unexpired  of  and  in  the  said  letters  patent,  unless  prevented 
by  death  or  other  unavoidable  cause  or  by  the  partners  ceasing  to 
carry  on  the  same  or  to  perform  some  or  one  of  the  covenants  and 
conditions  on  their  part  to  be  observed  and  performed  according  to 
the  true  intent  and  meaning  of  the  indenture,  and  conduct  such 
management  in  every  respect  in  accordance  with  the  stipulations 
and  agreements  ^expressed  and  contained  in  the  indenture  of 
licence  therein  mentioned,  and  particularly  would  not  wilfully  do 
or  cause  to  be  done  in  the  course  of  such  management  any  act 
matter  or  thing  which  might  occasion  a  forfeiture  of  the  said 
licence  or  prejudice  or  hinder  the  said  partners  in  working  the  said 
patent  invention  to  the  best  advantage  ;  that  the  plaintiff  whilst  he 
should  continue  to  be  such  manager  should  manage  and  super- 
intend the  manufacture  of  the  articles  to  be  manufactured  by  the 
said  partners  under  the  said  last-mentioned  licence  in  every  respect 
according  to  the  terms  and  exigencies  of  the  said  licence  and  to  the 
reasonable  satisfaction  of  the  partners  and  in  the  manner  most 
conducive  to  the  benefit  of  the  business,  and  duly  exercise  all  the 
powers  and  authorities  thereinafter  conferred  upon  him  with  respect 
thereto,  and  duly  account  for  and  from  time  to  time  pay  all  such 
monies  and  securities  as  should  come  to  his  hands  as  manager  into 
the  banking-house  for  the  time  being  of  the  partners  to  their  credit 
except  only  such  monies  as  he  should  properly  expend  under  any 
of  the  powers  therein  contained  or  which  in  order  to  meet  the 
immediate  demands  of  the  management  of  the  business  he  might 
be  authorised  by  the  partners  to  retain,  and  also  keep  at  the  place 
where  for  the  time  being  the  business  should  be  carried  on  all 
necessary  and  proper  books  of  account  letters  copies  of  letters 
vouchers  and  papers  relating  to  the  said  business,  and  allow  the 
said  partners  and  all  persons  authorised  by  them  in  writing  in  that 
behalf  at  all  times  to  inspect  and  copy  out  the  same,  and  also 
from  time  to  time  make  or  cause  to  be  made  in  such  books  of 
account  all  such  entries  as  are  usually  made  in  books  of  account 
kept  by  persons  engaged  in  business  similar  to  the  business  of  the 
said  partnership,  and  generally  while  he  should  continue  to  be 
manager  diligently  carry  on  the  business  *and  conduct  the  affairs 
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thereof  on  behalf  of  the  partners  and  devote  a  sufficient  portion  of 
his  time  and  attention  thereto,  and  use  his  best  endeavours   to 
advance  the  same  for  the  benefit  of  the  partners ;  that  the  plaintiff 
should  not  at  any  time  while  he  should  continue  manager  make  or 
cause  or  procure  to  be  made  any  of  the  articles  or  things  comprised 
within  the  said  patent  or  specification  thereof  except  for  the  benefit 
and  account  of  the  partners,  or  enter  into  undertake  or  engage  in 
any  business  or  employment  whatsoever  except  his  employment  as 
manager  unless  he  should  have  been  authorised  in  writing  so  to  do 
by  the  partners ;  and  further  that  the  plaintiff  should  not  nor  would, 
after  receiving  notice  in  writing  from  the  said  partners  not  so  to  do 
persist  in  any  course  of  management  of  the  business  which  should 
be  expressed  in  such  notice  as  a  course  not  to  be  persisted  in  or 
which  should  be  reasonably  objectionable  to  the  partners  or  be 
injurious  to  their  interest  in  the  business ;  that  if  at  any  time  when 
the  plaintiff  should  be  such  manager  he  should  become  bankrupt  or 
insolvent  or  should  suspend  payment  in  the  ordinary  acceptance  of 
the  term  or  should  not  in  every  respect  observe  and  perform  the 
covenants  therein  contained  on  his  part,  then  and  in  any  of  the 
said  cases  it  should  be  lawful  for  the  partners  by  giving  twenty-one 
days  notice  in  writing  under  their  hands  to  the  plaintiff  or  leaving 
the  same  for  him  at  his  usual  or  last  known  place  of  abode  in 
England  to  determine  his  engagement  as  such  manager,  and  upon 
the  expiration  of  such  notice  his  engagement  as  such  manager 
should  be  determined ;  that  immediately  after  any  such  determina- 
tion of  the  management  of  the  plaintiff,  all  covenants  contained  in 
the  indenture  on  the  part  of  the  said  L.  Brockelbank  J.  E.  Beveridge 
and  A.  Finch  and  each  or  either  of  them  with  the  plaintiff  his 
executors  or  administrators  should  become  null  and  *void  to  all 
intents  and  purposes  and  thenceforth  the  plaintiff  his  executors 
administrators  or  assigns  or  any  of  them  should  have  no  remedy 
whatever  against  the  said  partners  or  any  or  either  of  them  or  their 
or  either  of  their  heirs  executors  administrators  or  assigns  in 
respect  of  such  covenants  or  any  of  them  or  any  breach  or  non- 
observance  thereof  except  so  far  as  such  breach  or  non-observance 
might  have  happened  previously  to  the  determination  of  the  said 
management. 

It  was  by  the  indenture  further  witnessed  that,  in  consideration 
of  the  services  to  be  rendered  by  the  plaintiff,  the  plaintiff  and  the 
said  L.  Brockelbank  J.  E.  Beveridge  and  A.  Finch  respectively 
covenanted  in  the  manner  following,  that  is  to  say,  that  there 
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should  be  quarterly  general  accounts  of  debts  and  credits  kept  for 
the  purpose  of  ascertaining  the  amount  of  salary  to  be  from  time  to 
time  paid  to  the  plaintiff ;  that  if  and  so  long  as  the  plaintiff  should 
perform  fulfil  and  keep  the  several  covenants  and  agreements  on  his 
part  thereinbefore  contained  they  the  said  partners  should  during 
the  continuance  of  their  partnership  and  if  either  of  them  should 
die  before   the   expiration  of  the  licence   to  them  thereinbefore 
mentioned  that  then  the  survivors  or  survivor  of  them  their  or  his 
executors   or   administrators   should   during    the   then   unexpired 
residue  of  such  licence  employ  him,  the  plaintiff,  as  manager  of 
their  said  partnership  business  upon   the   terms  and  in  manner 
thereinafter  mentioned,  that  is  to  say,  that  the  plaintiff  while  he 
should  continue  to  be  such  manager  should  have  the  management 
and  superintendence  of  the  articles  to  be  manufactured  under  the 
said  licence  and  should  with  the  sanction  of  the  partners  but  not 
otherwise  have  from  time  to  time  the  employment  dismissal  and 
re-employment  of  such  servants  and  workmen  as  the  business 
*might  require  and  from  time  to  time  determine  the  amount  of 
their   wages   and  pay   or  cause  to  be  paid  the  same  out  of  the 
monies  of  the  partnership  which   should  come  to  or  be  left  in 
his  hands  as  such  manager,  and  out  of  such  monies  purchase  or 
provide  all  such  machinery  implements  apparatus  and  other  articles 
as  might  from  time  to  time  be  required  for  the  effectively  carrying  on 
of  the  business  and  cause  the  same  respectively  to  be  renewed  and 
repaired  as  occasion  might  require  and  make  all  reasonable  pur- 
chases that  might  be  from  time  to  time  required  for  the  effectually 
carrying  on  of  the  business,  they  the  said  partners  from  time  to 
time  supplying  the  plaintiff  with  such  a  reasonable  amount  of 
money  as  might  be  required  for  the   several  purposes  therein 
mentioned ;  that  all  articles  manufactured  by  the  said  partners 
under  the  said  licence  should  be  marked  "  A.  S.  Stocker,  Patentee;" 
that  as  a  remuneration  to  the  plaintiff  for  the  services  to  be  rendered 
by  him  as  such  manager  and  as  an  inducement  to  him  to  engage 
himself  to  and  remain  with  the  said  partners  for  the  term  therein 
mentioned  the  said  L.  Brockelbank  J.  E.  Beveridge  and  A.  Finch  for 
themselves  and  their  respective  heirs  executors  and  administrators 
did  thereby  covenant  promise  and  agree  with  the  plaintiff  his  executors 
administrators  and  assigns,  that  in  addition  to  the  sums  of  5002.  and 
550/.  paid  to  him  as  in  the  indenture  before  mentioned  the  partners 
in  the  said  business  should  within  sixty  days  after  the  expiration  of 
the  period  for  which  the  said  licence  had  been  granted,  provided 
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the  plaintiff  should  have  duly  observed  and  performed  all  the 
covenants  on  his  part  therein  contained  but  not  otherwise,  pay  or 
cause  to  be  paid  unto  the  plaintiff  or  his  executors  administrators 
or  assigns  such  a  sum  of  money  as  should  be  equal  in  amount  to 
402.  per  cent,  on  the  then  capital  or  stock  of  the  business  amounting 
to  *2,100Z.,  or  the  capital  represented  by  such  amount  of  2,100/., 
after  providing  for  all  such  liabilities  affecting  the  capital  and  stock 
of  the  business  as  ought  legitimately  to  affect  the  same,  and  after 
deducting  the  amount  or  value  of  such  sum  or  sums  of  money 
stock  machinery  and  plant  as  should  have  been  advanced  and 
brought  into  the  business  by  the  co-partners  or  on  their  account 
over  and  above  their  original  capital  of  2,1002. ;  provided  always, 
that  previously  to  the  declaration  of  profits  at  any  time  it  should 
be  ascertained  that  after  allowing  for  all  the  then  existing  liabilities 
the  then  clear  assets  of  the  partnership  amounted  to  2,100/.,  and 
no  monies  should  at  any  time  be  divided  as  profits  unless  there 
should  after  allowing  for  the  amount  so  to  be  divided  remain  as 
such  clear  assets  of  the  said  copartnership  the  said  sum  of  2,1002. ; 
provided  also,  that  the  said  sums  of  5002.  and  5502.  should  not  be 
taken  into  account  against  the  plaintiff;  that  the  said  partners 
should,  as  from  the  30th  March  then  last  so  long  as  the  plaintiff 
should  continue  such  manager  and  observe  and  perform  the  cove- 
nants therein  contained  on  his  part,  within  twenty-one  days  after 
the  completion  of  every  quarterly  account  and  valuation  to  be  made 
and  taken  by  the  partners  in  the  manner  and  at  the  times  therein 
mentioned  pay  or  cause  to  be  paid  to  the  plaintiff  by  way  of  salary 
such  a  sum  of  money  as  should  be  equal  to  402.  per  cent,  on  the 
net  profits  which  during  the  preceding  quarter  should  upon  the 
making  up  of  such  account  appear  to  have  been  made  by  the 
business ;  that  if  the  plaintiff  should  die  before  the  expiration  of 
the  said  licence  and  should  have  observed  all  the  covenants  therein 
contained  on  his  part,  the  amount  of  his  salary  to  be  calculated  on 
the  footing  thereinbefore  mentioned  up  to  the  day  of  his  death 
should  be  paid  to  his  executors  administrators  or  assigns  at  such 
time  *as  the  same  would  have  been  payable  to  him  if  living,  and 
thenceforth  from  the  day  of  his  death  during  the  continuance  of 
the  said  licence  a  sum  of  money  equal  in  amount  to  802.  per  cent 
of  the  net  profits  calculated  as  thereinbefore  mentioned  should  be 
paid  to  his  executors  administrators  and  assigns  at  such  times  as 
the  salary  of  402.  per  cent,  would  have  been  payable;  that  the 
appointment  of  the  plaintiff  as  manager  of  the  Company  should  be 
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considered  and  taken  as  an  appointment  irrevocable  during  the 
continuance  of  the  said  licence  granted  to  the  partners,  unless  the 
plaintiff  should  fail  to  observe  and  perform  some  or  one  of  the 
covenants  conditions  provisoes  and  agreements  on  his  part  to  be 
observed  and  performed. 

The  indenture  contained  a  power  for  the  plaintiff  to  purchase  the 
business  if  the  partners  should  be  desirous  of  determining  the 
business  of  the  partnership  or  in  case  of  their  neglect  to  carry  on 
the  same  according  to  the  stipulations  of  the  indenture,  but  not  if 
the  determination  of  the  licence  should  arise  from  any  default  of  the 
plaintiff ;  and  it  was  expressly  provided  that  nothing  therein  con- 
tained should  extend  to  constitute  a  partnership  between  the  plain- 
tiff and  the  said  L.  Brockelbank  J.  E.  Beveridge  and  A.  Finch. 
The  indenture  also  contained  a  clause  for  referring  any  differences 
between  the  parties  to  arbitration. 

The  bill  stated  that  the  plaintiff  had  been  served  with  a  notice  in 
writing  signed  by  the  defendants  to  the  effect  that  they  had  deter- 
mined the  engagement  of  the  plaintiff  as  manager,  and  alleged,  that 
the  plaintiff  had  in  every  particular  observed  and  performed  the  cove- 
nants on  his  part  contained  in  the  indenture,  and  that  no  complaint 
hail  ever  been  made  or  expressed  to  him  by  the  defendants  respecting 
the  *  non-observance  or  non-performance  of  any  of  the  covenants  prior 
to  the  service  of  the  notice :  it  prayed  an  injunction  in  the  terms 
in  which  it  was  granted  by  the  Vice-Chancellor  Lord  Cranwohth. 

J.  E.  Beveridge  retired  from  the  partnership  previously  to  the 
plaintiff's  discharge  by  the  defendants. 

The  grounds  relied  on  by  the  defendants,  as  appeared  by  their 
affidavits,  in  support  of  their  right  to  discharge  the  plaintiff  from 
the  management  of  the  business  were  the  following  repeated  breaches 
of  covenant,  namely,  neglecting  to  keep  proper  accounts,  going  twice 
to  Paris  and  absenting  himself  from  his  duties  as  manager  wholly 
and  entirely  for  long  periods  of  time  without  consent  and  without 
good  and  sufficient  cause,  an  insufficient  discharge  of  his  duties  at 
other  times  by  attending  for  not  more  than  two  hours  a  day  on  the 
average  and  the  consequent  loss  to  the  business  by  bad  work  waste 
&c,  assigning  the  patent  to  parties  to  be  worked  by  them  in  France, 
making  and  procuring  to  be  made  articles  within  the  patent  other- 
wise than  for  the  benefit  and  on  account  of  the  partners,  introducing 
a  foreigner  into  the  manufactory  for  the  purpose  of  learning  the 
business,  and  undertaking  other  business  without  the  written 
authority  of  the  defendants. 


Stookeb 

t. 
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Stockbb  The  evidence,  so  far  as  it  related  to  neglect  in  keeping  proper 
Brockkl-     accounts,  was  met  by  an  allegation  on  the  part  of  the  plaintiff  that 

bank.  jjjg  books  of  account  had  been  removed  by  the  defendants  from  the 
manufactory  to  an  office  in  the  city,  without  the  consent  of  the 
plaintiff.  With  respect  to  the  absences  in  France  without  leave, 
the  plaintiff  admitted  such  absences,  but  pleaded  illness,  and  that 

[  *259  ]  aiso  they  had  been  condoned  *by  the  defendants.  As  to  the  non- 
attendance  at  the  manufactory  for  more  than  two  hours  a  day,  the 
plaintiff  admitted  the  fact,  but  contended  that  this  was  a  sufficient 
portion  of  his  time.  The  plaintiff  also  admitted  the  assignment  of 
the  patent  to  parties  to  be  worked  in  France  and  the  introduction  of 
a  foreigner  into  the  manufactory,  but  submitted  that  these  acts  were 
not  violations  of  his  covenants.  He  further  admitted  that  since 
his  second  return  from  Paris  his  time  had  been  occupied,  partly  at 
the  manufactory,  partly  in  trying  experiments  to  lessen  the  expense 
of  the  manufacture,  and  partly  in  endeavouring  to  procure  a  patent 
for  coating  metals  with  zinc  which  he  contended  would  be  for  the 
advantage  of  the  defendants'  business. 

Mr.  Bolt  and  Mr.  «7.  V.  Prior,  in  support  of  the  motion  [to 
discharge  the  injunction,  cited  Kimberley  v.  Jennings  (*),  Hills  v. 
Croll  (2),  Dietrichsen  v.  Cabburn  (3),  Clarke  v.  Price  (4),  Morris  v. 
Colman(b),  Earl  of  Bipon  v.  Hobart  (6),  liigby  v.  The  Great  Western 
Railway  Company  (7),  and  other  cases]. 

[  261  ]  Mr.  W.  Page  Wood  and  Mr.  Glasse,  [in  support  of  the  injunc- 

tion] : 

*  *  The  sole  object  of  the  injunction  obtained  by  the  plaintiff 
is  to  prevent  a  course  of  proceeding  being  adopted  by  the  defendants 
contrary  to  the  terms  of  the  indenture.  [They  referred  to  Const 
v.  Harris  (8),  Taylor  v.  Davis  (9),  Dietrichsen  v.  Cabburn  (3), 
Wilson  v.  Greenwood  (lo),  Moiris  v.  Colman  (5),  Clarke  v.  Price  (4), 
and  other  cases.] 

[  262  ]  Mr.  Bolt,  in  reply,  insisted  that  circumstances  of  misconduct 

and  breach   of  contract  on   the  part  of  the  plaintiff  had  been 

(1)  38  R.  E.  130  (6  Sim.  340).  (6)  41  R.  R.  40  (3  My.  &  K.  169). 

(2)  78  R.  R.  23  (2  Ph.  60).  (7)  78  R.  R.  12  (2  Ph.  44). 

(3)  78  R.  R.  17  (2  Ph.  52).  (8)  24  R.  R.  108  (T.  &  R  496). 

(4)  18  R.  R.  159  (2  Wilfl.  157).  (9)  41  R.R.  195  (4L.  J.N.S.CL  18). 

(5)  11  R.  R.  230  (18  Ves.  437).  (10)  18  R.  R.  118  (1  Swanst.  481). 
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established  justifying  his  exclusion  ;  that  the  defendants  were  only  Stogkbr 

bound  to  make  out  a  prima  facie  case  which  the  affidavits  clearly  brockkl- 

did  :  Mann  v.  Stephens  (l)  ;  and  that  the  plaintiff  would  be  able  to  »±NK- 
obtain  any  redress  to  which  he  was  entitled  by  an  action  at  law. 

The  Lord  Chancellor,  after  referring  to  the  injunction  and  to  March  27. 
the  provisions  of  the  deed,  observed  that  the  injunction  had  been 
granted  upon  the  ground  that  the  parties  had  created  the  relation  of 
partners  between  themselves,  or  something  so  analogous  to  it  as  to 
entitle  the  plaintiff  to  all  the  rights,  so  far  as  management  and  inter- 
ference were  concerned,  which  could  arise  out  of  the  contract  of 
partnership,  and  that  the  defendants  had,  without  showing  any 
just  ground,  attempted  to  exclude  him  from  all  interference  in 
such  management.  His  Lordship  then  proceeded  to  the  following 
effect: 

It  is  material  in  the  first  place  to  see  what  is  the  relation  which 
was  created  by  the  contract,  and  whether  it  is  one  of  partnership 
or  of  principal  and  agent.  The  contract  declares  in  express  terms 
that  it  is  not  the  intention  of  the  parties  to  create  a  partnership  : 
it  is  however  possible  that  an  interest  may  arise  out  of  the  contract 
which  may  by  law  enure  as  a  partnership,  although  contrary  to  the 
intention  of  the  parties.  In  this  case,  if  there  be  a  partnership,  it 
can  only  result  from  the  interest  which  the  contract  gives  to  the 
plaintiff.  Then  what  is  this  interest :  he  is  to  contribute  *no  capital  [  *263  ] 
and  sustain  no  loss,  his  credit  is  not  to  be  pledged,  he  is  to  manage 
the  trade  according  to  the  direction  of  the  defendants,  and  he  has 
no  uncontrollable  discretion  ;  the  only  incident  to  the  contract  that 
can  present  any  ground  for  the  conclusion  of  partnership  is,  that 
his  remuneration  depends  upon  the  contingency  of  profits  being 
made.  The  defendants,  having  brought  in  capital  to  a  certain 
amount,  are  to  share  no  profits  until  the  capital  so  brought  in  shall 
be  made  good  from  time  to  time ;  quarterly  accounts  are  to  be 
made  up  in  a  prescribed  manner  of  the  profits ;  and  the  plaintiff  is 
to  receive  forty  per  cent,  upon  the  profits  which  shall  remain  upon 
the  footing  of  such  account. 

The  contract  is  in  express  terms  one  of  hiring  and  service  ; 
and  the  question  therefore  is,  whether  in  the  absence  of  every 
incident  of  partnership,  except  that  of  sharing  in  the  profits,  that 
circumstance  constitutes  a  partnership,  and  I  am  of  opinion  upon 
principle  and  authority  that  it  does  not.  There  is  nothing  in 
(1)  74  RE,  101  (15  Sim.  377). 
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common  between  the  parties,  neither  capital,  liability,  nor  par- 
ticipation in  loss.  The  plaintiff  has  neither  the  liability,  nor  the 
authority,  nor  the  interest  of  a  partner :  he  could  not  be  joined 
as  a  plaintiff  in  any  legal  proceeding  to  assert  the  rights  of  the 
partnership,  nor  could  he  be  made  defendant  in  respect  of  any 
partnership  liability ;  and,  as  before  stated,  the  contract  through- 
out speaks  of  service  and  requires  him  to  obey  directions  at  the 
peril  of  a  determination  of  the  contract.  No  principle  was  stated 
during  the  argument  upon  which  the  contract  was  contended 
to  enure  as  a  partnership;  but  the  fact  was  frequently  adverted 
to  that  the  plaintiff  was  entitled  to  forty  per  cent,  upon  the 
profits  before  the  firm,  which  consisted  of  three  persons  at  first 
and  afterward  of  two,  were  entitled  to  participate.  Now  whether 
the  plaintiff  was  to  be  paid  one  per  cent,  upon  the  profits  or 
forty  *would  make  no  difference  in  principle ;  and  if  the  forty 
per  cent,  was  but  a  mode  of  measuring  the  amount  of  wages 
salary  or  remuneration,  I  do  not  think  that  its  being  contingent 
upon  profits  has  any  effect  in  creating  a  partnership.  There 
are  many  special  terms  contained  in  the  contract  applicable  to 
different  events  and  contingencies ;  but  as  none  of  the  contin- 
gencies have  happened,  and  as  the  terms  appear  to  me  to  have 
no  relation  to  the  question  of  partnership  or  not  under  the  cir- 
cumstances that  existed  at  the  time  the  bill  was  filed,  they  do 
not  appear  to  me  to  be  material  to  be  adverted  to.  I  repeat 
that  I  am  of  opinion  that  the  plaintiff  was  not  a  partner  in  the 
concern  carried  on  by  the  defendants. 

The  question  has  frequently  arisen  as  to  how  far  a  remuneration 
to  depend  upon  the  fact  of  profits  being  made,  and  the  amount  to  be 
measured  by  the  extent  of  profits  realised,  in  law  creates  a  partner- 
ship, and  I  am  not  aware  of  any  case  in  which  it  has  been  held 
to  have  that  effect.  The  case  of  Mair  v.  Glennie  (i)  is  very  analogous 
to  the  present.  Mair  was  owner  of  a  ship  of  which  Young  was 
the  master :  the  ship  was  loaded  with  a  cargo  for  the  Havannah, 
and  was  to  bring  a  return  cargo  for  the  Baltic :  the  whole  cargo 
belonged  to  Mair,  and  the  adventure  was  to  be  at  his  expense : 
Young  was  to  manage  the  voyage  and  the  adventure,  and  to  receive 
for  his  remuneration  one-fifth  of  the  profit;  but  Young  was  to 
obey  Mair's  instructions :  the  proceeds  of  the  ship  and  cargo  came 
into  the  hands  of  the  defendants:  Mair  became  bankrupt,  and 
the  action  was  brought  by  his  assignee  to  recover  the  proceeds 

(1)  16  B.  R.  445  (4  M.  &  S.  240). 
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of  the  ship  and  cargo :  it  was  contended,  on  the  part  of  the  defen- 
dants, that  Young  was  a  partner  in  respect  of  the  one-fifth  share 
*of  the  profits  contracted  to  be  paid  him  in  lieu  of  wages :  Lord 
Ellbnborough  said,  that  if  because  the  payment  of  the  captain's 
wages  was  to  depend  as  to  its  amount  upon  the  profits  then  every 
seaman  in  a  Greenland  voyage  would  be  a  partner  with  the  owner, 
that  there  was  no  pretence  for  saying  that  the  captain  was  a  partner 
because  his  wages  were  to  be  regulated  by  a  reference  to  a  calcula- 
tion of  the  profits,  that  that  point,  therefore,  might  be  laid  out  of 
the  case :  Mr.  Justice  Lb  Blanc  said,  in  substance,  it  was  impos- 
sible the  agreement  could  be  deemed  to  constitute  a  partnership : 
Mr.   Justice   Bayley  said   there  was  no  pretence  for  saying  the 
captain  was  a  part  owner :  Mr.  Justice  Dampish  also  negatived  the 
partnership.      I  am  unable  to  distinguish   the  case  of  Mair  v. 
Olennie  (l)  from  the  present.     The  only  other  case  to  which  I  need 
particularly  advert  is  Hesketh  v.  Blanchard  (2),  which  was  an  action 
for  money  paid  :  the  defendants  were  executors  of  Robertson,  who 
was  captain  of  a  ship  and  about  to  go  on  a  foreign  voyage  and  was 
desirous  to  take  out  a  quantity  of  provisions,  but  having  no  credit 
he  requested  the  plaintiff  to  order  the  goods  upon  his  (the  plaintiff's) 
credit  upon  an  agreement  to  allow  the  plaintiff  half  the  profits  of 
the  adventure :  the  goods  were  purchased  upon  the  joint  credit :  the 
plaintiff  afterwards  paid  for  the  goods,  and  the  action  was  brought 
to  recover  the  amount  from  Robertson's  executors :  the  defendants 
contended  that  the  agreement  constituted  a  partnership,  and  that 
the  action  was  not  maintainable,  or  at  all  events  for  not  more  than 
a  moiety  :  the  Court  held,  that  as  between  the  parties  there  was  no 
partnership,  although,  as  regarded  third  parties,  there  was  a  part- 
nership by  reason  of  the  plaintiff's  participation  in  the  profits  ;  but 
as  between  the  parties  it  was  *but  a  mode  of  regulating  the  compen- 
sation for  the  plaintiff's  trouble  and  credit.     Now  these  two  cases 
appear  to  me  to  go  vastly  beyond  the  present,  which  I  own  strikes 
me  in  this  respect  as  a  simple  case.     There  are  other  cases  of 
which  I  will  only  mention  the  names  which  appear  to  me  to  bear 
strongly  upon  the  point :    Ex  parte  Hamper  (3),  Smith  v.  Watson  (4), 
Wilkinson  v.  Frasier  (6). 

Now  if  in  this  case  there  was  no  partnership,  and  it  was  simply 
a  contract  of  hiring  and  service  the  remuneration  to  be  measured 


(1)  16  B.  B.  445  (4  M.  &  S.  240). 

(2)  4  East,  144. 

(3)  11  B.  R  115  (17  Ves.  403). 
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(4)  2B.AO.  401. 

(5)  4  £sp.  182. 
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with  reference  to  the  amount  of  the  profits  of  the  business,  I  know 
of  no  instance  where  it  has  been  supposed  that  a  contract  of  hiring 
and  service  could  be  made  the  subject  of  an  application  to  this  Court 
if  the  employer  claimed  the  right  to  discharge  his  agent  or  to  dismiss 
his  servant  or  manager. 

Now  there  was  another  point  which  I  will  only  advert  to  very 
shortly,  because  I  consider  the  first  point  to  decide  the  case.  It  is 
said  that  there  was  no  breach  of  covenant  on  the  part  of  the  plaintiff: 
that  will  hereafter  have  to  be  decided  at  law,  and  I  will  therefore 
only  shortly  advert  to  it.  I  own,  however,  that  it  appears  to  me  to 
be  clearly  manifest  that  there  has  been  a  breach  of  the  covenant, 
and  this  breach  does  not  depend,  according  to  my  view  of  the  matter, 
upon  the  affidavits  of  the  defendants,  for  I  think  it  is  apparent  on 
the  affidavits  filed  on  the  part  of  the  plaintiff. 

His  Lordship  here  commented  on  the  contents  of  the  affidavits, 
and,  after  observing  on  the  inconvenience  *which  would  necessarily 
arise  by  compelling  the  parties  by  injunction  to  continue  their 
relation  to  each  other  till  the  hearing  of  the  cause,  proceeded  as 
follows : 

Now  the  injunction  in  this  case  must  have  been  granted,  if  at  all, 
with  a  view  to  a  specific  performance  of  the  contract  at  the  hearing ; 
but  it  appears  to  me  that  the  contract  was  one  of  which  the  specific 
performance  could  not  be  enforced.  This  of  itself  would  be  a  ground 
against  granting  the  injunction,  which  is  a  remedy  afforded  only 
where  the  property  in  question  requires  to  be  protected  until  the 
rights  of  the  parties  can  be  decided  upon  at  the  hearing  of  the 
cause. 

The  case,  as  I  have  before  said,  is  not  one  of  partnership  but  of 
hiring  and  service,  and  being  such,  this  Court  would  not  interfere 
to  compel  the  continuance  of  the  relation  between  the  parties,  even 
if  there  were  no  breach  of  covenant  by  the  plaintiff.  I  think,  how- 
ever, that  matters  appear  in  these  affidavits  which  make  it  very 
doubtful  whether  the  plaintiff  has  not  put  an  end  to  the  contract  by 
the  course  that  he  has  pursued :  that,  however,  will  be  decided 
elsewhere,  as  he  has  brought  his  action,  and  if  he  establishes  that 
he  has  been  dismissed  without  a  just  cause,  he  may  recover  com- 
pensation. The  order,  therefore,  granting  the  injunction  must  be 
discharged. 
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Ex  parte  W.  H.  BESLEY.  isoi. 

(In   rk    The    Direct  Exeter   Plymouth  and   Devonport     *h,  ib!  ' ' 
Railway  Company,  and  of  the  Joint  Stock  Companies 
Winding-up  Acts,  1848  and  1849.) 

(3  Mac.  &  G.  287—288.) 
[See  now  Bright  v.  Hutton,  8  H.  L.  C.  841.] 


May  29. 
[287] 


KEKEWICH  v.   MARKER. 

(3  Mac.  &  G.  311—335  ;  8.  0.  21  L.  J.  Ch.  182 ;  15  Jur.  687.) 

By  an  indenture  of  settlement,  certain  estates  consisting  of  a  mansion- 
house  and  other  premises  were  limited  to  the  use  of  trustees  for  a  term  of 
one  thousand  years  without  impeachment  of  waste  save  only  the  cutting  of 
ornamental  timber,  and  subject  to  the  said  term  to  the  use  of  the  settlor 
for  life  without  impeachment  of  waste  save  as  aforesaid,  then  to  the  use  of 
A.  B.  and  his  assigns  for  life  without  impeachment  of  waste  save  as  afore- 
said, with  divers  limitations  over.  The  trusts  of  the  term  were  in  the  first 
place  by  cutting  and  felling  and  selling  and  converting  into  money  all  or  any 
part  or  parts  of  the  timber  standing  and  growing  on  the  said  lands  which 
should  be  of  full  and  ripe  growth  and  not  ornamental  to  the  mansion  or 
pleasure  grounds  attached  thereto  or  any  of  the  views  or  prospects  of  the 
same,  of  which  timber  it  was  declared  that  enough  of  the  most  ornamental 
should  always  remain  to  preserve  the  beauty  of  the  place  unimpaired, 
or  by  demising  mortgaging  or  selling  the  premises  comprised  in  the  said 
term  or  any  part  or  parts  thereof  save  and  except  the  mansion-house  and 
certain  other  premises  therein  mentioned  or  by  all  or  any  of  the  said  ways 
and  means  to  levy  and  raise  the  sum  of  10,000/.  for  the  settlor,  and  after 
the  death  of  the  settlor  in  like  manner  to  levy  and  raise  two  sums  of 
10,000/.  each  for  other  parties :  Held,  upon  the  equitable  construction  of 
the  trusts  of  the  term,  that  the  trustees  had  a  discretionary  power  to  enter 
on  the  estates  and  cut  fit  and  proper  timber  and  apply  the  proceeds  in 
discharge  of  the  sums  directed  to  be  raised,  and  that  the  Court  would 
protect  them  in  the  exercise  of  that  power,  there  being  an  absence  of  all 
mala  fides  or  of  any  wanton  or  unreasonable  exercise  of  their  discretion. 

An  injunction  was  in  this  case  granted  at  the  suit  of  the  trustees 
restraining  A.  B.  the  tenant  for  life  in  possession  from  cutting  the  timber 
on  the  estates,  on  the  ground  that  his  doing  so  would  interfere  with  the 
discretionary  power  vested  in  the  trustees. 

Exemption  from  liability  to  waste  annexed  to  a  life  estate  is  a  special 
power  in  the  tenant  for  life  to  appropriate  part  of  the  inheritance :  Held 
in  this  case  that  it  was  by  the  terms  of  the  settlement  made  subordinate  to 
the  discretionary  power  conferred  on  the  trustees. 

The  plaintiffs  in  this  case,  Samuel  Trehawke  Kekewich  and  James 
Pulman,  were  the  trustees  of  a  term  of  one  thousand  years  created 
by  a  settlement  executed  by  Margaretta  Marker,  deceased.  The 
object  of  the  suit  was  to  restrain  the  defendant  Henry  William 
Marker,  the  tenant  for  life  in  possession  under  the  settlement,  from 
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Kbkbwioh    cutting  down  timber  on  the  settled  estates.    The  Vice-Chancellor 
Marker.      Lord    Cranworth  having  refused    to  grant  the  injunction,   the 
plaintiffs  now  appealed  to  the  Lord  Chancellor. 

[312]  By  an   indenture  dated   the  11th  October,  1844,  certain  real 

estates,  consisting  of  several  manors  messuages  lands  advowsons 
and  other  hereditaments,  to  which  the  settlor  Margaretta  Marker 
was  then  entitled  in  fee  simple  in  possession,  were  settled  by  her 
for  the  several  and  successive  benefits  of  herself  and  her  sons  the 
defendants  Henry  William  Marker  and  Thomas  John  Marker  and 
their  issue  respectively,  and  her  daughter  the  defendant  Margaret 
Frances  Smith,  in  manner  therein  mentioned.  The  trust  premises 
were  first  limited  to  the  use  of  the  plaintiffs  as  trustees  for  a  term 
of  one  thousand  years  without  impeachment  of  or  for  any  manner 
of  waste  save  only  the  cutting  and  felling  of  ornamental  timber  as 
therein  mentioned,  and  subject  to  the  said  term  to  the  use  of  the 
settlor  and  her  assigns  for  life  without  impeachment  of  or  for  any 
manner  of  waste  save  only  the  cutting  and  felling  of  ornamental 
timber,  and  after  the  decease  of  the  settlor  to  the  use  of  Henry 
William  Marker  and  his  assigns  for  life  without  impeachment  of 
waste  save  as  aforesaid.  Then  followed  various  other  limitations 
in  tail,  with  an  ultimate  limitation  to  Henry  William  Marker  his 
heirs  and  assigns  for  ever.  The  indenture  then  declared  the  trusts 
of  the  term  of  one  thousand  years  as  follows : 

"  Upon  trust  in  the  first  place  by  cutting  and  felling  and  selling 
and  converting  into  money  all  or  any  part  or  parts  of  the  timber 
now  standing  and  growing  on  the  said  lands  which  is  or  shall  be  of 
full  and  ripe  growth  and  not  ornamental  to  the  mansion  at  Combe 
aforesaid  or  the  pleasure  grounds  attached  thereto  or  any  of  the 
views  or  prospects  of  the  same,  of  which  timber  it  is  hereby  declared 
that  enough  of  the  most  ornamental  shall  always  remain  to  pre- 
serve  the  beauty  of  the  place  unimpaired,  or  by  demising  mort- 
gaging or  selling  the  premises  comprised  in  the  said  term  or  any 

[  *3is  ]  *part  or  parts  thereof,  (save  and  except  the  mansion  house  at  Combe 
aforesaid  and  the  said  several  manors  messuages  farms  advowsons 
rectories  lands  hereditaments  and  premises  situate  lying  or  being 
in  the  said  several  parishes  of  Gittesham,  Fairway,  Honiton,  and 
Buckerell  or  any  or  either  of  them,  all  of  which  are  hereby  expressly 
reserved  from  sale),  and  for  all  or  any  part  of  the  said  term  or  by 
all  or  any  of  the  said  ways  or  means  or  any  other  reasonable  ways 
or  means,  forthwith  to  levy  and  raise  the  clear  sum  of  10,0001.  and 
to  pay  the  same  to  the  said  Margaretta  Marker  her  executors 
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administrators  or  assigns  or  as  she  or  they  shall  order  and  direct  Kkkewioh 
for  her  and  their  own  absolute  benefit,  and  in  the  next  place  from  mabkbb. 
and  immediately  after  the  decease  of  the  said  Margaretta  Marker 
by  all  or  any  of  the  ways  and  means  aforesaid  to  levy  and  raise 
two  several  sums  of  10,000/.  and  10,000/.,  and  to  pay  the  first  of 
those  two  several  sums  of  10,000/.  each  unto  the  said  Thomas  John 
Marker  his  executors  administrators  or  assigns  for  his  and  their 
absolute  benefit  and  to  be  by  him  and  them  received  in  satisfaction 
of  any  claim  he  may  have  on  his  brother  whether  legal  or  other- 
wise under  the  codicil  to  the  last  will  and  testament  of  his  uncle 
the  Reverend  Thomas  Putt  deceased,  and  to  pay  and  apply  the  last 
of  the  two  several  sums  of  10,000/.  each  to  such  persons  and  in 
such  manner  as  Margaret  Frances  Smith  the  wife  of  the  Reverend 
George  Townsend  Smith,  formerly  Margaret  Frances  Marker  a 
daughter  of  the  said  Margaretta  Marker,  shall  by  any  writing  under 
her  hand  appoint  order  and  direct  and  in  default  thereof  unto  her 
the  said  Margaret  Frances  Smith  her  executors  administrators  and 
assigns  for  her  and  their  absolute  benefit,  together  with  interest  on 
the  two  last  mentioned  sums  of  10,000/.  and  10,000/.  to  be  computed 
at  4Z.  per  cent,  per  annum  from  the  day  of  the  *decease  of  the  said  t  *314  ] 
Margaretta  Marker  until  the  full  payment  thereof  respectively/' 
The  indenture  then  provided,  in  the  usual  manner,  for  a  cessor  of 
the  term  on  the  trusts  being  performed. 

Margaretta  Marker,  the  settlor,  died  in  July,  1846,  and  thereupon 
the  defendant  H.  W.  Marker  came  into  possession  of  the  settled 
estates,  as  tenant  for  life  under  the  settlement.  He  was  also  the 
executor  and  general  legatee  of  M.  Marker. 

At  the  time  of  the  filing  of  the  bill,  the  sums  directed  to  be 
raised  by  the  settlement  had  not  been  raised,  with  the  exception 
only  of  a  sum  of  1,891/.,  part  of  the  sum  of  10,000/.  directed  to  be 
raised  for  the  benefit  of  M.  Marker.  It  appeared  that  this  sum  of 
1,891/.  had  been  raised  by  the  sale  of  certain  timber,  which  after 
the  death  of  M.  Marker  had  been  cut  and  sold  by  H.  W.  Marker, 
but  it  did  not  very  clearly  appear  how  far  the  trustees,  though 
made  aware  of  this  proceeding,  actively  interfered  in  it.  It  was, 
however,  shortly  after  this  sale  that  the  question  in  the  present 
suit  arose,  the  point  in  dispute  being  the  nature  and  extent  of  the 
powers  given  to  the  trustees  by  the  settlement  for  raising  the  three 
sums  of  10,000/.  therein  mentioned  :  the  trustees  insisted  that  under 
the  settlement  they  had  for  that  purpose  a  power  and  discretion  to 
resort  to  the  timber,  other  than  ornamental  timber,  so  far  as  they 
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Kekbwich    might  think  proper :  the  tenant  for  life,  on  the  other  hand,  con- 
Mabkkh.      tended,  that  the  trustees  were  bound  to  raise  the  money  by  demising 
selling  or  mortgaging  part  of  the  trust  estates,  and  he  accordingly 
proceeded  himself  to  cut  down  the  timber  on  the  estates. 

The  trustees,   thereupon,   in  December,  1850,  filed  their  bill, 

[  *316  ]  which,  stating  in  effect  the  foregoing  facts,  prayed  *that  it  might 
be  declared  that  according  to  the  true  meaning  and  construction  of 
the  settlement  the  plaintiffs  were  entitled  to  use  and  exercise  a 
discretionary  power,  in  accordance  with  the  trusts  declared  by  the 
indenture  as  to  the  mode  in  which  the  three  several  sums  of  10,0001. 
should  be  levied  and  raised,  and  that  the  plaintiffs  had  a  discretionary 
power  to  raise  and  pay  the  same  or  any  part  thereof  by  resorting 
to  the  timber  ripe  and  of  full  growth  other  than  such  as  was  orna- 
mental to  the  mansion  of  Combe  and  the  pleasure  grounds  attached 
thereto  or  any  of  the  views  and  prospects  thereof  which  was  then 
standing  or  growing  or  which  until  the  monies  should  be  fully  raised 
and  satisfied  should  be  standing  or  growing  on  the  said  estates,  and 
that  the  right  of  the  defendant  H»  W.  Marker  or  any  other  of  the 
defendants  who  under  the  limitations  of  the  settlement  were  made 
tenants  for  life  of  the  estates  to  cut  or  fell  any  such  timber  was 
subordinate  to  the  right  of  the  plaintiffs  to  exercise  such  discretionary 
power,  and  that  the  defendant  H.  W.  Marker  might  be  restrained 
from  cutting  or  felling  any  such  timber  or  selling  or  disposing 
thereof  whilst  the  monies  by  the  settlement  directed  to  be  levied 
and  raised  by  the  plaintiffs  or  any  part  thereof  should  remain  to  be 
levied  and  raised,  the  plaintiffs  being  ready  and  willing  and  thereby 
offering  forthwith  to  take  all  measures  and  proceedings  necessary 
or  proper  in  accordance  with  the  trusts  and  discretionary  power 
vested  in  them  by  the  settlement  for  levying  and  raising  the  same 
monies  so  far  as  the  same  then  remained  unsatisfied,  and  that  if 
H.  W.  Marker  should  proceed  to  sell  any  such  timber  before  that 
the  said  monies  had  been  levied  and  raised,  then  that  he  might  be 
restrained  from  receiving  or  applying  to  his  own  use  the  proceeds 
of  such  sale,  and  that  the  plaintiffs  might  be  declared  to  be  entitled 

[  *316  ]  to  receive  and  apply  *the  same,  or  so  much  thereof  as  they  in  their 
discretion  should  think  fit,  in  payment  or  discharge  of  the  monies 
directed  to  be  levied  and  raised  by  the  plaintiffs,  and  that  the  plain- 
tiffs or  some  other  fit  and  proper  persons  might  be  appointed  to 
receive  the  proceeds  of  such  sale,  and  that  H.  W.  Marker  might  be 
decreed  to  account  for  and  to  pay  as  the  Court  should  direct,  in 
discharge  or  satisfaction  of  the  jnonies  directed  to  be  levied  and 


vol.  lxxxvii.]    1851.     CH.     8  MAC.  &  G.  816—817.  103 

raised  by  the  plaintiffs,  the  monies  which  were  produced  by  certain    Kbkuwiok 
sales  of  timber  which  had  been  effected  as  in  the  bill  mentioned,  or     marker. 
for  such  part  of  the  last  mentioned  monies  as  the  said  H.  W.  Marker 
had  received  or  had  been  applied  to  his  use,  and  also  to  account 
for  and  pay  as  last  aforesaid  any  other  monies  which   the  said 
H.  W.  Marker  had  already  received  or  should  or  might  receive  from 
the  sale  of  such  timber  before  the  monies  directed  to  be  levied  and 
raised  by  the  plaintiffs  had  been  raised  and  levied,  and  further, 
that,   if  necessary,  the  timber  other  than  ornamental  timber  as 
aforesaid  which  the  plaintiffs  in  the  due  exercise  of  the  discretionary 
power  vested  in  them  by  the  settlement  should  desire  to  be  cut  and 
felled  or  sold  or  converted  into  money  for  the  purpose  of  raising 
and  satisfying  the  said  sums  or  any  part  thereof  might  be  cut  and 
felled  or  sold  or  converted  into  money  under  the  decree  of  the 
Court,  and  that  other  proper  and  necessary  directions  might  be 
given  and  accounts  taken  for  raising  and  levying  the  whole  of  the 
said  monies  in  accordance  with  the  trusts  confided  and  reposed  in 
the  plaintiffs  by  the  settlement  but  subject  nevertheless  and  without 
prejudice  to  the  exercise  by  the  plaintiffs  of  the  discretionary  powers 
vested  in  them  by  the  settlement  as  to  the  mode  in  which  the  monies 
were  to  be  raised  and  levied,  and  also  for  protecting  the  plaintiffs 
in  the  execution  of  the  trusts  thereby  reposed  in  them,  *and  enabling       [  ♦317  j 
them  to  exercise  the  discretionary  powers  thereby  confided  to  them. 
In  the  year  1850  a  suit  of  Marker  v.  Kekewich  was  instituted  on 
behalf  of  the  tenant  in  tail  in  remainder  under  the  settlement 
against  the  plaintiffs  in  the  present  suit  as  trustees,  the  defendant 
H.  W.  Marker  as  tenant  for  life,  and  other  parties  interested  under 
the  settlement  for  the  purpose,  as  it  appeared,  of  obtaining  an 
opinion   from  the  Court  on  the  construction  of  the  trusts  of  the 
term  and  the  powers  of  the  trustees.     The  suit  was  conducted  by 
the  same  solicitor  for  all  parties;  and  this  solicitor  acted  in  the 
present  suit  for  the  tenant  for  life,  and  was  himself  an  incum- 
brancer on  the  life  interest  of  H.  W.  Marker.     The  bill  in  Marker 
v.  Kekewich  stated  that  there  was  then  standing  and  growing  on 
the  lands  comprised  in  the  term  of  one  thousand  years  a  large 
quantity  of  timber  of  ripe  and  full  growth  not  being  ornamental 
timber  of  the  value  to  sell  of  7,0001.,  that  the  plaintiff  was  advised 
that  the  trustees  of  the  term  ought  forthwith  to  proceed  to  raise  the 
three  sums  of  10,0002.  by  cutting  and  selling  the  said  timber  and 
applying  the  proceeds  of  such  sale  in  payment  and  satisfaction  of 
the  said  three  several  sums  so  fyr  as  th$  same  would  extend  in  the 


104  1851.     CH.     8  MAC.  &  G.  317—819.  [r.r. 

Kekewich    first  place,  and  then  by  sale  or  mortgage  of  a  competent  part  of  the 
Marker,      estates  comprised  in  the  settlement.     The  bill  then  charged  that 
the  trustees  were  about  to  raise  the  three  sums  of  10,0001.  by  a  sale 
or  mortgage  of  a  competent  part  of  the  estates  without  resorting  to 
or  cutting  and  felling  any  of  the  timber  unless  in  case  of  a  deficiency 
of  the  proceeds  of  such  sale  or  mortgage  to  answer  and  satisfy  the 
said  sums  respectively,  and  that  if  they  were  permitted  so  to  do 
the  inheritance  of  the  settled  estate  s  would  thereby  be  unnecessarily 
[  *3i8  ]       burthened  and  the  tenant  for  life  receive  *a  benefit  at  the  expense 
of  such  inheritance.     The  bill  prayed  a  declaration  that  the  persons 
entitled  in  reversion  or  remainder  to  the  settled  estates  expectant 
on  the  determination  of  the  existing  life  interest  therein  subject  to 
the  term  were  entitled  to  have  all  the  said  timber  cut  and  felled  and 
sold  for  the  purpose  of  applying  the  proceeds  thereof  in  or  towards 
the  payment  of  the  said  several  sums  of  10,0001.  in  exoneration,  so 
far  as  the  same  would  extend,  of  the  corpus  of  the  estates  from  the 
charges,  and  to  have  the  whole  amount  of  the  proceeds  of  the  sale 
of  such   timber  applied  accordingly,  and  a  declaration  that  the 
trustees  were  not  entitled  to  raise  the  whole  of  the  said  several 
charges  by  way  of  mortgage  of  the  estates  and  premises  without 
resorting  to  the  cutting  and  sale  of  such  timber,  and  an  injunction 
against  the  trustees  accordingly.     The  tenant  for  life  and  the 
trustees  having  demurred  to  this  bill,  the  demurrers  were  argued 
before  Vice-Chancellor  Wigram  in  May,  1850,  and  on  the  10th  June, 
1850,  his  Honour  gave  judgment,  allowing  the  demurrers  (l).    In 
the  course  of  his  judgment,  the  Vice-Chancellor  made  observations 
to  the  effect  that  the  corpus  of  the  property  must  bear  the  charges, 
and  that  the  tenant  for  life  was  entitled,  as  part  of  the  profits  of 
the  estates,  to  the  timber  which,  as  being  unimpeachable  for  waste, 
he  had  a  right  to  cut  as  between  him  and  the  remainderman. 

The  plaintiffs  in  the  present  suit  charged,  by  their  bill,  that  the 
suit  of  Marker  v.  Kekewich  was  instituted  and  carried  on  and 
managed  by  the  same  solicitor  for  all  parties  without  consulting 
the  plaintiffs  on  the  subject;  and  that  the  bill  in  that  suit  stated, 
contrary  to  the  fact,  that  the  plaintiffs  were  about  to  raise  the  three 
[  *819  ]  sums  of  *10,000J.  by  mortgaging  or  selling  a  sufficient  portion  of 
the  settled  estates  ;  that  the  allegations  were  such  and  so  contrived 
and  managed  as  not  to  raise  or  determine  the  question  or  issue 
whether,  if  the  plaintiffs  in  the  full  exercise  of  the  discretionary 
powers  vested  in  them  were  desirous  of  resorting  to  the  timber  for 

(1)  See  Marker  v.  Kekewich,  14  Jur.  544. 
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the  purpose  of  raising  and  satisfying  the  sums  to  be  raised,  they    Kkkkwioh 
might  not  do  so,  and  that  in  fact  such  question  or  issue  had  not     marker. 
been  in  any  wise  raised  or  determined  in  the  said  suit. 

Mr.  Bolt  and  Mr.  Fooks,  for  the  plaintiffs : 

•  *  We  submit  that  the  plaintiffs  as  trustees  are  entitled  to  be 
protected  in  the  full  exercise  of  their  discretion  as  to  cutting  the 
timber,  and  that  it  is  quite  immaterial  that  it  happens  that  the 
tenant  for  life  as  executor  of  M.  Marker  will,  in  respect  of  the 
balance  of  10,000/.  still  payable  to  M.  Marker's  estate,  receive  the 
proceeds  *of  the  sale  of  timber  even  if  conducted  by  the  trustees.  [  *320  ] 

In  reference  to  the  construction  of  discretionary  powers  vested  in 
trustees,  and  to  the  question  of  how  far  the  Court  will  interfere 
with  the  exercise  of  such  powers  by  trustees,  [they  referred  to 
Broicn  v.  Higgs  (1),  French  v.  Davidson  (2),  Kearsleyv.  Woodcock  (8), 
Fordyce  v.  Bridges  (4),  Costabadie  v.  Costabadie  (6),  and  other 
cases]. 

Mr.  BetheU  and  Mr.  G.  M.  Giffard,  for  H.  W.  Marker  : 

*  *  The  whole  matter  resolves  itself  into  the  question,  who  is 
to  receive  the  proceeds  of  the  timber  cut ;  and  with  the  decision  of 
this  the  judgment  of  the  Vice-Chancellor  does  not  interfere.  A 
mortgagor  remaining  in  possession  of  the  mortgaged  estate  is 
entitled  to  cut  timber,  unless  by  so  doing  the  security  of  the 
mortgagee  is  affected.  Here  *the  trustees  are  incumbrancers,  and  [  *32i  ] 
applying  therefore  to  the  case  the  law  as  between  mortgagor  and 
mortgagee,  it  is  clear  that  the  Court  will  not  now  interfere  with  the 

tenant  for  life :  Humphreys  v.  Harrison  (6).  *  *  The  present 
case  does  not  materially  differ  from  the  ordinary  one  of  a  power  to 
raise  portions,  but  if  the  claim  now  made  by  the  trustees  were 
applied  to  the  ordinary  form  of  power,  the  trustees  of  a  settlement 
would  be  able  to  turn  the  tenant  in  fee  or  for  life  out  of  possession 
of  the  estates.  The  defendant,  as  tenant  for  life  not  impeachable 
of  waste,  is  entitled  to  the  timber  in  question  :  Smythe  v.  Smythe  (7), 
Davies  v.  Wescomb  (8),  Feirand  v.  Wilson  (9).     *     *     * 

Mr.  Bolt,  in  reply.     *     *     * 

(1)  4  R.  R.  323  (4  Ves.  708 ;  5  Ves.  (5)  77  R.  R.  166  (6  Hare,  410). 
495;  8  Ves.  561).  (6)  21  R.  R.  238  (1  J.  &  W.  581). 

(2)  18  R.  R.  253  (3  Madd.  396).  (7)  19  R.  R.  72  (2  Swanst  251). 

(3)  64  R.  R.  255  (3  Hare,  185).  (8;  29  R.  R.  128  (2  Sim.  425).. 

(4)  78  R.  R.  161  (2  Ph.  497).  (9)  67  R.  R.  70  (4  Hare,  344). 
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Kekewich    The    Lord  Chancellor,  after    stating    the    provisions    of     the 
Mabkeb.  indenture  of  the  11th  October,  1844,  and  the  trusts  of  the  term  of 

June  io.  one  thousand  years  above  set  out,  proceeded  as  follows : 

[  322  ]  It  appears  from  the  facts  of  this  case,  that  after  the  death  of  the 

settlor,  who  was  first  tenant  for  life,  the  defendant  was  let  into 
possession,  and  after  he  entered  into  possession  certain  timber  was 
felled,  the  proceeds  of  which  were  applied  in  part  satisfaction  of 
the  first  sum  of  10,000/.  which  was  to  be  raised  during  the  life  of 
the  first  tenant  for  life,  and  which  the  defendant,  the  present  tenant 
for  life,  is  entitled  to  as  the  executor  of  the  settlor.  It  does  not 
distinctly  appear  under  what  circumstances  the  timber  was  felled, 
but  it  sufficiently  appears  that  it  was  done  with  the  assent  of  the 
trustees,  but  whether  under  their  direction,  or  under  the  direction 
of  the  tenant  for  life  with  their  assent,  is  somewhat  uncertain :  the 
proceeds  were  applied  by  the  defendant  in  part  satisfaction  of  the 
first  sum  of  10,0002.  It  appears  that  not  very  long  after  this, 
the  defendant  caused  an  advertisement  to  be  inserted  announcing 
that  a  sale  was  to  be  had  of  the  timber  upon  the  estates,  and  in 
consequence  of  that  the  trustees  interfered  and  advanced  their 
claim,  insisting  that  they  had  a  prior  right  and  discretion  to  fell  and 
appropriate  the  timber  in  further  discharge  of  the  sums  which  were 

[  *32S  ]  required  to  be  raised.  *  The  defendant  however  persisted  that  he, 
in  respect  of  the  exemption  from  waste  annexed  to  his  tenancy  for 
life,  was  entitled  to  fell  and  apply  the  proceeds  of  this  timber  to  his 
own  benefit.  The  trustees  then  filed  their  bill,  and  applied  for  an 
injunction.  That  injunction  was  refused  with  costs  by  the  Vice- 
Chancellor  Lord  Cranworth,  and  this  is  an  appeal  from  that  decision. 
I  may  here  mention,  that  before  the  present  suit  was  instituted,  it 
appears  that  (the  same  solicitor  being  concerned  for  all  parties)  there 
had  been  a  bill  filed  by  one  of  the  present  defendants  against  the  pre- 
sent plaintiffs  upon  an  allegation  that  the  present  plaintiffs  intended  to 
raise  a  portion  of  the  sums  of  money  mentioned  in  the  deed  by  throw- 
ing the  whole  burden  upon  the  inheritance,  and  insisting  that  the 
plaintiffs  were  bound  in  the  first  instance  to  apply  the  timber  in  satis- 
faction, as  far  as  the  proceeds  would  extend,  of  the  sums  so  to  be  raised, 
and  praying  for  an  injunction  to  restrain  them  from  charging  the 
whole  of  the  sums  upon  the  inheritance.  That  suit  appears  to  me  not 
to  have  been  a  very  candid  proceeding.  It  was  a  proceeding  adopted 
with  a  view  of  getting  the  opinion  of  the  Court  as  to  the  construe, 
tion  of  the  trusts  of  the  term,  and  upon  the  right  now  asserted  on 
the  part  of  the  plaintiffs  to  fell  the  timber  and  apply  the  proceeds 
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as  I  hare  stated ;  bat  instead  of  a  bill  being  filed  stating  the  real  Kbkbwich 
case  and  objects  of  (he  parties,  it  appears  to  have  been  supposed  markrr. 
that  some  advantage  would  be  obtained  by  reversing  the  question, 
and  presenting  the  case  as  if  the  trustees  were  insisting  that  they 
were  not  bound  to  cut  the  timber  at  all  but  were  bound  to  throw  the 
whole  burden  upon  the  inheritance,  that  being  directly  contrary  to 
the  truth.  The  case  was  heard  upon  demurrer  to  the  bill  before 
the  Tice-Cbancellor  *Wigram,  the  question  being  whether  the  [  *324  ] 
trustees  were  excluded  from  the  exercise  of  all  discretion  as  to  the 
application  of  the  timber,  and  were  bound  to  throw  the  whole  charge 
upon  the  inheritance.  The  judgment  of  the  Vice-Chancellor  was 
that  the  trustees  were  not  so  bound,  and  he  allowed  the  demurrer 
accordingly.  In  the  course,  however,  of  the  judgment  some  expres- 
sions dropped  from  him,  which  no  doubt  it  was  the  object  of  the 
parties  in  adopting  that  form  of  suit  to  which  I  have  referred  to 
elicit,  consistent  with  the  view  now  contended  for  on  the  part  of  the 
defendant,  denoting  an  impression  or  an  opinion  that  the  tenant  for 
life  had  a  right  to  cut  timber  exclusive  of  the  trustees. 

The  question,  however,  now  before  me  is,  whether  or  not  the 
trustees  of  the  term  have  a  right  to  enter  and  cut  the  timber,  and 
apply  the  proceeds  as  far  as  they  will  extend  (assuming  of  course  that 
they  cut  fit  and  proper  timber)  in  part  satisfaction  of  the  charges. 
If  they  have  that  right,  then  I  think  they  are  entitled  to  the  injunc- 
tion ;  and  their  right  depends  upon  the  equitable  construction  of  the 
power  contained  in  the  settlement,  that  power  being  exercised  bond 
*de,  and  there  being  no  special  circumstances  of  mala  Jides,  or  any 
wanton  or  unreasonable  discretion  attempted  to  be  exercised  on  the 
part  of  the  trustees.  My  opinion  is,  that  the  trustees  have  that 
discretion,  and  that  they  are  entitled  to  the  injunction  which  is 
asked  for,  because  the  defendant  is  obviously  about  to  do  that  which 
would  operate  as  a  destruction  of  the  power  given  to  the  trustees, 
and  the  effect  would  be  to  deprive  them  of  the  exercise  of  that 
discretion  which  I  think  they  have. 

A  great  many  cases  were  cited  having  more  or  less  application  to 
this  case,  but  not  one  was  cited,  nor  have  *I  been  able  to  find  one  [  **25  ] 
which  arises  out  of  a  deed  at  all  corresponding  with  the  terms  of 
the  present  deed.  It  has  been  stated  in  the  course  of  the  argument, 
that  the  trusts  of  the  term  are  expressed  in  the  ordinary  form,  and 
I  was  referred  to  a  precedent  in  Sanders  on  Uses,  the  form  however 
of  which  is  essentially  different  in  all  material  respects  from  that 
now  under  discussion.     The  argument  of  the  case  before  Lord 
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Kekewioh  Cranworth  went  also  very  much  upon  the  terms  of  the  deed  beings 
Marker,  of  the  same  import  as  those  of  various  other  deeds  which  have  been 
the  subject  of  decision  as  to  the  discretion  of  an  executor.  I  have 
taken  some  pains  to  ascertain  this,  and  have  caused  various  books 
of  precedents  to  be  searched,  and  procured  the  drafts  of  several  of 
the  most  eminent  draftsmen  of  the  day,  and  I  find  that  the  power 
is  not  in  the  usual  form,  but  differs  essentially  from  it. 

It  will  be  observed,  that  in  this  case  the  first  limitation  is  to  the 
use  of  the  trustees  of  the  term,  and  nothing  can  be  more  distinct 
and  express  than  the  terms  of  the  trust  with  regard  to  the  timber. 
They  are  :  "  upon  trust  in  the  first  place  (the  words  "  in  the  first 
place  "  have  no  operation  on  the  question,  they  only  indicate  the 
order  in  which  the  different  sums  are  to  be  raised)  by  cutting  and 
felling  and  selling  and  converting  into  money  all  or  any  part  or 
parts  of  the  timber  now  standing  and  growing  on  the  said  lands 
which  is  or  shall  be  of  full  and  ripe  growth  and  not  ornamental  to 
the  mansion  at  Combe  aforesaid  or  the  pleasure  grounds  attached 
thereto  or  any  of  the  views  or  prospects  of  the  same,  of  which 
timber  it  is  hereby  declared  that  enough  of  the  most  ornamental 
shall  always  remain  to  preserve  the  beauty  of  the  place  unimpaired." 
Nothing,  therefore,  can  be  more  distinct  than  the  effect  of  these 
[  •326  ]       words  ;  they  import  very  clearly  *an  anticipation  on  the  part  of  the 
grantor  of  the  estate  that  the  power  would  be  exercised,  more 
particularly  when  it  is  observed  that  the  first  estate  for  life  is  to 
the  grantor  herself  and  that  the  first  10,0002.  is  to  be  raised  forth- 
with.    I  think,  therefore,  that  the  intention  of  the  grantor  is  per- 
fectly clear  and  distinct ;  that  in  her  judgment  there  was  timber  fit 
to  be  cut,  and  that  she  intended  that  the  trustees  should  exercise 
their  discretion  in  raising  by  means   of  the  timber  so  much  as  it 
might  be  able  to  furnish  towards  the  sums  of  money  which  are  the 
objects  of  the  settlement. 

Now,  if  I  am  correct  in  this  conclusion,  I  apprehend  that  it  is 
perfectly  clear  that,  in  the  absence  of  special  circumstances  resting 
upon  equitable  grounds,  the  general  rule  is,  that  a  court  of  equity 
will  not  interfere  to  control  and  limit  the  exercise  of  a  discretion 
which  the  owner  of  an  estate  has  thought  fit  to  vest  in  grantees  or 
trustees  named  by  such  owner.  The  argument  on  the  part  of  the 
tenant  for  life,  giving  it  its  full  effect,  tends,  as  it  appears  to  me,  to 
strike  out  the  trust  altogether  with  regard  to  the  felling  of  timber, 
for  he  contends  that,  under  the  exemption  from  waste  which  is 
annexed  to  his  life  estate,  he  is  entitled  to  cut  all  the  timber  and 


vol.  lxxxvii.]    1851.     CH.     3  MAC.  &  G.  326—828.  109 

apply  it  as  part  of  the  ordinary  profits  of  the  estate  coming  to  him    Kkdewigh 
in  respect  of  his  life  estate.    Whilst,  however,  the  defendant's  argu-      mabkeb. 
ment  is  thus  calculated  to  strike  out  that  part  of  the  deed  which 
gives  to  the  trustees  the  discretion  contended  for,  it  by  no  means 
follows  that  that  discretion  will  interfere  with  the  provision  exempt- 
ing the  tenant  for  life  from  liability  to  waste.     Both  provisions 
may  stand  together,  for  if  the  trustees  do  not  think  fit  to  exercise 
their  discretion  to  cut,  the  tenant  for  life  may  ;  or  if  they  do  cut  all 
the  timber,  there  will  still  be  left  a  great  deal  for  the  exemption  from 
waste  to  operate  upon :  the  *tenant  for  life  may  work  mines,  take       C  *827  J 
stones,  and  make  considerable  profits,  which  are  a  part  of  the  inherit- 
ance, and  which  he  would  not  be  able  to  do  without  the  exemption. 

In  the  course  of  the  argument,  very  strong  expressions  were 
occasionally  used,  importing  that  the  timber  was  part  of  the 
ordinary  annual  profits  of  the  estate ;  but  I  apprehend  that  this  is 
not  so,  and  that  the  exemption  from  liability  for  waste  is  a  special 
power  to  the  tenant  for  life  to  appropriate  a  part  of  the  inheritance, 
which  standing  timber  of  course  is.  If,  then,  this  tenant  for  life 
cut  down  many  thousand  pounds  worth  of  timber,  the  effect  will  be 
to  relieve  that  portion  of  the  inheritance  from  the  burden  of  raising 
the  sums  charged.  Now  the  duty  of  the  trustees  is  to  throw  the 
burden  of  the  principal  upon  the  inheritance,  and  the  tenant  for 
life  is  to  keep  down  the  interest ;  but  if  the  tenant  for  life  may  cut 
down  the  timber  which  is  a  portion  of  the  inheritance  to  the  extent 
contended  for  in  this  case,  he  gets  relieved  altogether  from  con- 
tributing to  the  charges  in  respect  of  that  timber ;  and  it  appears 
to  me  hardly  reasonable  to  suppose  that  it  was  intended  that  the 
tenant  for  life  should  have  such  a  power. 

Having  adverted  to  the  equitable  rule  with  regard  to  discretion 
where  a  discretion  is  found  to  exist,  and  having  also  adverted  to  the 
terms  of  this  deed  which  prove  that  the  grantor  intended  to  vest  a 
discretion  in  the  trustees,  the  question  is,  what  are  the  equitable 
grounds  on  which  this  Court  will  be  authorised  to  control  that 
discretion.  The  first  point  that  presents  itself  is  this ;  it  is  said 
that  the  ordinary  rule  as  to  raising  sums  of  money  under  a  will  or 
under  a  power  will  be  found  applicable  to  this  case.  Undoubtedly 
it  is  well  settled  that  if  trustees  have  a  power  to  raise  ^certain  [  *328  ] 
sums,  it  is  their  duty  to  charge  the  principal  of  these  sums  upon 
the  inheritance,  and  to  secure  the  application  of  the  annual  profits 
during  the  tenancy  for  life  to  keep  down  the  interest.  But,  in 
order  to  see  how  that  rule  applies  to  the  present  case,  we  must  see 
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Kkkkwioh  what  is  the  foundation  of  the  rule :  it  is  the  presumed  intention  ol 
Mabkbb.  the  grantor.  It  is  correctly  said  that  it  is  an  irresistible  presump- 
tion, that  a  person  professing  to  create  certain  estates  and  limiting 
certain  interests,  intends  that  each  of  the  grantees  of  those  estates 
or  interests  shall  take  some  certain  profit,  and  that,  if  any  other 
rule  were  maintained,  the  trustees  might  deprive  a  tenant  for  life  of 
all  profits  whatever,  which  could  not  be  the  intention  of  the  grantor. 
Now  it  is  well  known  that  the  rule  with  regard  to  how  much  of  the 
burden  of  a  charge  upon  an  estate  the  tenant  for  life  should  bear, 
has  varied.  Originally,  a  portion  of  the  principal  was  thrown  on 
the  tenant  for  life ;  that  was  subsequently  altered,  and  now  the 
tenant  for  life  is  charged  only  with  the  burden  of  keeping  down  the 
interest,  and  the  capital,  as  I  have  before  stated,  is  charged  upon 
the  inheritance :  that  is  done  upon  the  ground  of  the  presumed 
intention  of  the  grantor,  to  which  I  have  referred,  and  as  the  best 
mode  of  carrying  that  intention  into  effect. 

Applying  then  that  view  of  the  rule  to  the  present  case,  what  am 
I  to  infer  was  the  intention  of  the  grantor  ?     It  seems  to  me  that 
she  must  have  contemplated  the  exercise,  if  not  of  the  right,  at  least 
of  the  discretion ;  and  that  if  I  were  to  adopt  the  argument  of  the 
defendant,  I  should  defeat  that  intention,  or  not  carry  it  into  effect. 
If,  however,  I  allow  the  trustees  the  discretion  which  I  have  men- 
tioned, the  tenant  for  life  will  still  have  all  the  ordinary  profits  of 
the  estate,  with  respect  to  all  those  portions  of  the  inheritance  with 
[  *329  ]      which  the  trustees  may  not  intermeddle ;  *and  I  shall  thus,  as  it 
seems  to  me,  carry  into  effect  the  intention  of  the  settlor,  both  with 
regard  to  the  trustees  and  with  regard  to  the  tenant  for  life.     No 
case  was  cited  at  the  Bar,  and  I  have  been  able  to  find  none  at  all 
leading  to  the  conclusion  that  this  Court  has  ever  controlled  the 
execution  of  an  express  and  clear  trust ;  and  it  therefore  appears  to 
me  that  the  ordinary  rule  which  has  been  referred  to,  instead  of 
leading  to  the  conclusion  that  the  trustees  in  this  case  have  not  the 
discretion  and  ought  not  to  be  allowed  to  exercise  the  discretion 
which  they  contend  for,  rather  tends  to  support  their  claim,  the 
foundation  of  the  rule  being  a  presumed  intention  from  the  use  of 
certain  language,  which  language  differs  so  essentially  from  that 
used  here  that  a  different  intention  is  to  be  necessarily  presumed 
from  that  presumed  in  those  cases  to  which  the  rule  has  been  applied. 

The  right  of  the  trustees  has,  however,  been  objected  to  upon  the 
principle  of  analogy.  It  is  said  that  the  trustees  are  but  incum- 
brancers, that  they  are  in  the  like  situation  as  mortgagees,  and  that 
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a  mortgagor  while  in  possession  may  fell  timber  provided  he  does    Kkkkwigh 

not  impeach  the  sufficiency  of  the  security.     Now,  it  appears  to  me      mabkeb, 

that  that  case  has  no  analogy  to  the  present.    The  parties  there 

have  entered  into  a  contract  between  themselves  which  has  known 

legal  coneequences  attached  to  it ;  the  mortgagor  in  equity  is  the 

owner  of  the  estate,  he  is  in  possession  as  such,  and  is  allowed  to 

exercise  all  the  rights  of  ownership,  not  diminishing  the  security  or 

rendering  it  insufficient;  the  tenant  for  life,  however,  is  not  the 

owner  of  the  estate.    In  the  case  before  me  the  tenancy  for  life  is 

subordinate  to  the  term,  the  first  limitation  being  to  the  use  of  the 

trustees,  and  every  part  of  the  deed  afterwards  making  the  tenancy 

for  life  subject  and  *subordinate  to  the  trusts  of  the  term:  the       [*330] 

tenant  for  life  is  therefore  not  in  a  situation  like  that  of  a  mortgagor, 

upon  whom  the  mortgagee  can  at  any  time  enter  and  put  an  end  to 

his  power.    No  estate  or  interest  is  given  in  the  timber,  but  a  mere 

power  to  appropriate  it,  that  power  being  subordinate  to  the  power 

given  to  the  trustees. 

Various  authorities  were  also  referred  to  for  the  purpose  of 
showing  that  a  tenant  for  life,  not  impeachable  of  waste,  was 
entitled  to  the  proceeds  of  the  timber  where  trustees  have  cut. 
Three  cases  were  mentioned,  namely,  Smythe  v.  Smythe  (i),  Ferrand 
v.  Wilson  (2),  Davies  v.  Wescomb  (3) ;  but  they  do  not  appear  to  me 
at  all  to  govern  the  present.  In  Smythe  v.  Smythe  (l)  the  right  to 
cut  proper  timber  was  not  disputed ;  the  only  question  was,  whether 
the  timber  was  proper  to  be  cut :  the  report  contains  no  expression 
or  sentence,  that  I  have  discovered,  that  has  any  bearing  at  all  upon 
the  present  case.  The  next  case,  Ferrand  v.  WUson  (2),  arose  out  of 
a  very  special  and  complicated  will,  the  questions  being  whether  a 
power  to  cut  timber  was  a  power  which  was  to  endure  so  long  as  to 
intrench  on  the  rule  against  perpetuities,  and  whether  the  parties 
had  not  legal  remedies  which  tiiey  had  lost  under  the  effect  of  the 
Statute  of  Limitations :  all  that  applies  to  the  present  case  is,  that 
the  Vice-Chancellor  entered  into  a  consideration  whether  the 
proceeds  of  the  timber  were,  in  that  particular  case,  in  a  different 
situation  or  liable  to  a  different  application  from  ordinary  annual 
profits ;  but  there  is  no  general  principle  deducible  from  that  case 
which  can  be  applied  to  the  present,  the  whole  question  turning 
upon  the  construction  of  a  term  totally  different  from  that  now 
♦under  consideration.  In  the  remaining  case  of  Davies  v.  Wescomb  (s),       [  *33i  ] 

(1)  19  E.  E.  72  (2  Swanst.  251).  (3)  29  E.  E.  128  (2  Sim.  425). 

(2)  67  B.  E.  70  (4  Hare,  344). 
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Kbkkwicu    the  whole  point  of  the  decision  was,  that  the  trustees  had  no  power 
Marker,      to  cut  timber,  and  that  by  cutting  timber  they  had  deprived  the 
tenant  for  life  without  impeachment  of  waste  of  the  power  of  cutting 
to  which  he  was  entitled,  and  the  Court  therefore  gave  him  the 
proceeds  of  that  timber.    That  decision  was  founded  on  the  great 
case  of  Cocker  ell  v.  Cholmeley  (l),  which  has  some  points  material  to 
the  consideration  of  the  present :  in  that  case  the  trustees  of  the 
estate  of  Whitenights  had  a  power  to  sell,  and  there  was  a  tenant 
for  life  without  impeachment  of  waste :  the  trustees,  being  about  to 
exercise  the  power  which  they  had  of  either  exchanging  or  selling 
the  estate,  the  tenant  for  life  unimpeachable  for  waste  claimed  the 
timber:  that  claim  was  conceded,  and  it  was  therefore  arranged 
that  the  timber,  and  the  land  without  the  timber,  should  be  valued 
separately,  and  that  then  the  tenant  for  life  should  convey  the 
timber  to  the  purchaser,  and  the  trustees  convey  the  land :  this 
arrangement  was  accordingly  carried  into  effect,  the  tenant  for  life 
taking  the  value  of  the  timber,  and  the  trustees  taking  the  value  of 
the  land :  it  was  a  most  unfortunate  case  for  the  purchaser,  for 
afterwards  the  person  becoming  entitled  to  the  inheritance  filed  his 
bill,  and  the  sale  was  set  aside :  it  was  insisted  that  the  sale  could 
not  have  been  in  conformity  with  the  power,  and  that  it  was  there- 
fore a  void  sale,  for  that  the  trustees  were  only  authorised  to  sell 
the  estate  entire,  that  they  had  no  right  to  separate  either  the  land 
from  the  timber  or  the  timber  from  the  land,  and  that  as  they  had 
therefore  sold   the  land  without  the   timber,  and  permitted  the 
L  ♦332  ]       tenant  for  life  unimpeachable  for  waste  to  sell  the  *timber  for  his 
own  benefit,  that  was  a  sale  not  corresponding  with  their  power, 
and  that  it  was  a  void  sale.     Such  are  the  three  cases  which  were 
cited  and  relied  on  as  tending  to  show  some  such  interest  in  the 
tenant  for  life  in  the  timber  as  precluded  the  conclusion  as  just  and 
proper  that  the  trustees  possessed  a  discretion  to  cut.    As  I  have 
before  stated,  it  appears  to  me  that  no  one  of  these  cases  in  any 
degree  establishes  the  points  for  which  they  were  cited. 

The  next  point  that  was  urged  was,  that  this  was  a  case  that 
might  be  likened  to  the  case  of  marshalling,  or  where  a  person  has 
two  funds  to  resort  to  and  another  person  has  some  rights  in 
common  with  him  on  one  of  the  funds  but  no  right  on  the  other, 
and  the  Court  makes  the  party  who  has  the  two  funds  have  recourse 
to  the  one  on  which  his  competitor  has  no  right  or  interest,  and 
exhaust  that  before  resorting  to  the  fund  which  is  common  to  both 
(1)  53  E.  E.  172  (10  B.  &  C.  564)  ;  36  B.  E.  16  (1  CI.  &  Fin.  60). 


TOL.LXHTO.:  1851.     CH.     8  MAC.  &  G.  882—884.  113 


of  them.  I  do  not,  however,  conceive  that  the  present  case,  where  Kekewioh 
the  tenant  for  life  requires  the  remainderman  or  the  trustees  to  raise  mabkbb. 
the  eharges  upon  the  inheritance,  and  the  remainderman  seeks  to 
charge  them  upon  the  timber,  is  one  to  which  this  principle  of 
marshalling  applies.  There,  the  object  is  that  full  justice  may  be 
done  to  both  parties  without  interfering  with  or  prejudicing  the 
rights  of  or  occasioning  a  loss  to  either  of  them ;  but  here,  if  the 
tenant  for  life  has  a  right  to  apply  this  timber  it  is  a  loss  to  the 
remainderman,  or  if  the  remainderman  has  a  right  to  have  this 
timber  it  is  a  loss  to  the  tenant  for  life.  One  party  must  lose,  and 
who  it  is  to  be  must  be  determined  by  the  intention  of  the  grantor ; 
and  this  drives  us  again  to  see  what  the  grantor  has  done.  We 
then  find  that  the  grantor  has  given  the  ordinary  profits  to  the 
tenant  for  life,  with  exemption  from  waste,  or  a  licence  to  appro- 
priate a  portion  of  the  inheritance,  'subject  to  the  prior  right  and  [  *333  ] 
discretion  of  the  trustees  for  raising  portions. 

It  was  farther  insisted  that  the  tenant  for  life  is  the  owner  of  the 
timber,  but  that  is  quite  out  of  the  question :  he  has  nothing  but  a 
power,  though  when  he  has  felled  the  timber  under  the  power,  it  would 
become  a  chattel  and  he  would  be  owner  of  it.  We  are  now,  how- 
ever, discussing  the  relative  rights  as  to  standing  timber,  and  the 
cage  cannot  therefore  be  argued,  or  the  claim  to  fell  the  timber 
supported,  upon  any  existing  property  in  the  timber  as  owner.  It 
has  been  contended  that  a  purchaser  at  the  auction  under  the 
tenant  for  life  has  acquired  a  right  which  this  Court  cannot 
interfere  with  ;  but  if  the  tenant  for  life  has  sold  timber  which  he 
has  no  right  to  sell,  a  buyer  can  acquire  no  right  or  interest  as 
a.-ainst  the  party  who  has  a  right  to  fell ;  and  there  appears  to  me 
no  ground  whatever  for  the  argument  thus  sought  to  be  raised. 

Then  it  was  said  that  there  has  been  delay  on  the  part  of  the 
trustees,  but  it  does  not  appear  to  me  that  there  is  any  ground  for 
the  assertion.  (His  Lordship  here  adverted  to  the  facts  of  the  case, 
and  observed  that  the  cutting  of  the  timber  by  the  tenant  for  life 
was  an  appropriation  by  the  trustees  with  the  assent  of  the  tenant 
for  life  towards  the  satisfaction  of  the  first  charge  of  10,000/.,  and 
that  the  present  suit  had  been  caused  by  the  trustees  asserting  their 
rights  as  against  the  tenant  for  life.) 

It  was  then  said  that  the  bill  was  not  properly  framed ;  and  that 
it  did  not  show  any  intention  or  desire  on  the  part  of  the  trustees, 
to  cut  I  think  that  this  is  a  mistake,  for  the  whole  frame  of  the 
bill  'sufficiently  discloses  that  the  object  of  the  trustees  in  interfering       [  *334  ] 
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Kekewioh    with  the  right  claimed  by  the  tenant  for  life  is  for  the  express 
Mabkeb.      purpose  of  cutting  the  timber. 

It  was  further  said  that  the  timber,  being  ripe  and  fit  and  proper 
to  be  cut,  it  is  immaterial  to  the  plaintiffs  by  whom  it  is  cut.  There 
is,  however,  this  difference ;  if  the  tenant  for  life  is  allowed  to  cut, 
he  appropriates  the  proceeds  to  his  own  benefit  as  part  of  his 
profits  as  tenant  for  life  and  leaves  the  whole  80,0001.  to  be  charged 
upon  the  inheritance,  whereas,  if  the  trustees  cut,  they  apply  the 
proceeds  in  a  different  manner,  in  a  manner  which  diminishes  the 
profits  which  the  tenant  for  life  would  acquire  by  the  exercise  of 
the  special  power  on  his  part,  and  so  diminishes  the  charge  upon 
the  inheritance. 

It  is  further  to  be  observed,  that  the  interests  of  the  parties 
concerned  are  not  identical.  It  is  the  interest  of  the  tenant  for  life 
to  cut  within  his  lifetime,  whereas  the  trustees  have  a  duty  which 
they  ought  to  discharge  with  a  fair  consideration  for  all  parties  : 
they  are  bound  so  to  exercise  their  power  of  felling  as  to  make  it 
available  to  the  greatest  extent  in  reducing  the  charge  upon  the 
inheritance,  and  in  this  both  the  tenant  for  life  and  the  remainder- 
men are  interested.  Much  may  depend  as  to  the  value  of  the 
timber,  upon  the  time  at  which  it  is  cut,  and  the  mode  in  which  it 
is  sold,  and  on  various  other  particulars.  It  therefore  appears  to 
me  to  be  of  great  importance  that  the  right  to  cut  should  be  given 
to  those  who  by  law  should  possess  it.  Considering,  then,  that  the 
trustees  have  the  discretion  to  which  I  have  referred,  that  they  are 
charged  with  that  discretion  for  the  benefit  of  others  and  not  for 
themselves,  and  that  they  may  exercise  that  discretion  still  leaving 
[  *335  ]  matter  for  the  exemption  from  waste  to  *operate  upon  in  favour  of 
the  tenant  for  life,  it  appears  to  me  that  there  is  no  ground  what- 
ever why  this  Court  should  interfere  to  control  their  discretion. 

Now  the  tenant  for  life  is  about  to  destroy  the  right  of  the 
trustees,  and  to  prevent  the  execution  of  their  power;  I  think, 
therefore,  that  they  are  entitled  to  restrain  him  from  so  doing.  It 
appears,  however,  that  he  has  actually  sold  and  entered  into  con- 
tracts for  the  sale  of  the  timber.  Such  being  the  case,  and  the 
sale  having  very  possibly  been  a  prudent  one,  I  should  say,  without 
at  all  desiring  to  control  their  discretion,  that  it  would  well  become 
the  trustees  to  consider  whether  they  might  not  adopt  it  as  a  sale 
by  themselves.  I  shall,  therefore,  grant  the  injunction,  with  an 
understanding  that  the  trustees  are  to  undertake  to  account  for  the 
proceeds  of  the  timber  as  the  Court  shall  direct,  and  that  if  the 
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eanae  proceeds  to  a  hearing,  the  timber  shall  be  then  deemed  to 
have  been  cat  by  those  who  had  the  power  to  cut  it.  It  may  be  as 
well  to  do  this,  though,  as  the  question  is  one  of  construction 
depending  upon  the  principles  which  prevail  in  courts  of  equity, 
and  as  the  whole  matter  is  now  before  the  Court,  it  is  not  likely 
that  the  present  aspect  and  circumstances  of  the  case  will  be  at  all 
varied  at  the  hearing. 

I  have  formed  my  opinion  upon  the  general  right,  and  I  think  I 
am  bound  to  give  effect  to  that  opinion.  Even  if  it  should  ulti- 
mately appear  that,  whether  it  be  the  trustees  or  the  defendant 
who  aell,  the  defendant  will  be  entitled  to  the  proceeds  either  as 
tenant  for  life  without  impeachment  for  waste  or  as  executor  of  the 
settlor  in  respect  of  the  first  10,0002.,  I  should  still  say  the  present 
application  must  be  granted,  the  trustees  undertaking  to  the  effect 
that  I  have  stated. 


Kkkiwich 
Marker. 


SALMON  v.  DEAN. 

(3  Mac.  &  G.  344—348 ;  S.  G.  15  Jur.  641.) 

A  transfer  of  a  mortgage  does  not  pass  rent  then  in  arrear,  unless  such 
arrears  are  expressly  included  in  the  transfer. 

Tms  was  an  appeal  from  the  decision  of  the  late  Vicb-Chancellob 
of  Ekglahd  allowing  a  plea  pat  in  by  the  defendant  Dean  to  the 
plaintiff's  bilL  The  question  as  to  the  plea  was,  whether  it  was 
not  bad  in  consequence  of  being  too  large ;  and  the  point  on  which 
this  depended  arose  out  of  the  following  facts  appearing  on  the 
pleadings. 

The  bill  was  filed  by  the  plaintiff  as  the  representative  of 
J. 1L  Davis,  deceased,  who  was  the  owner  of  a  certain  farm  in  the 
occupation  of  the  defendant  Dean.  The  case  alleged  was,  that  the 
plaintiff  had  lately  discovered  that  Dean  had  in  1840  or  1841,  being 
then  in  the  occupation  of  the  farm  as  tenant  from  year  to  year  on 
the  terms  of  an  expired  lease,  converted  portions  of  the  pasture 
land  into  tillage;  that  he  had  thereby  become  liable  under  the 
terms  of  the  expired  lease  to  pay  an  increased  annual  rent,  but  that 
be  had  never  paid  such  increased  rent ;  that  the  farm  had  been 
mortgaged  by  J.  M.  Davis  and  also  by  the  plaintiff  as  his  repre- 
sentative, which  mortgages  had  become  vested  by  ^assignment  in 
Radcliffe,  who  refused  to  take  any  proceedings  to  recover  the 
amount  due  for  the  increased  rent;  that  Dean  claimed  to  be  a 
creditor  of  J.  M.  Davis  and  of  the  plaintiff.     The  bill  prayed  an 
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Salmon      account  of  the  amount  due  in  respect  of  the  increased  rent,  and 
Dbak.       that  it  might  be  set  off  against  the  debts  so  claimed  by  the 
defendant  Dean. 

To  this  bill  the  defendant  Dean  put  in  a  plea  setting  out  the 
deeds  by  which  the  mortgages  were  transferred  to  Eadcliffe  dated 
respectively  in  October,  1844,  and  July,  1845,  and  stating  that  on 
the  17th  September,  1847,  Eadcliffe  served  a  notice  of  these  deeds 
upon  Dean,  and  also  that  he  was  not  to  pay  any  rent  then  due  or 
thereafter  to  become  due  to  the  plaintiff  but  to  him  Eadcliffe  only, 
and  also  stating  that  Dean  subsequently  entered  into  an  agreement 
with  Eadcliffe  under  which  he  occupied  the  farm  as  tenant  to 
Eadcliffe  and  was  so  holding  it  at  the  time  of  the  institution  of 
the  suit. 

Mr.  J.  Parker  and  Mr.  Roxburgh,  in  support  of  the  appeal, 
submitted  that  the  plea  covered  too  much,  and  that  whatever  rights 
Eadcliffe  might  have  acquired  as  assignee  of  the  mortgage  in  1845, 
they  could  in  no  way  affect  the  plaintiff's  claim  in  respect  of  the 
increased  rent  which  had  accrued  prior  to  that  time ;  that  the  plea 
proceeded  on  the  assumption  that  the  transfer  to  Eadcliffe  conferred 
on  him  a  title  to  the  arrears  of  increased  rent  then  due,  but  that 
no  authority  could  be  found  for  such  a  position ;  that  the  plaintiff 
was  entitled  to  discovery  of  all  that  had  taken  place  during 
Badcliffe's  possession  of  the  estate,  the  mortgagor  having  a  right 
to  claim  in  account  with  his  mortgagee  all  which  the  mortgagee 
might,  without  wilful  default,  have  received.  They  referred,  on 
the  subject  of  the  plea,  to  Mit.  Fl.  p.  801,  ed.  4. 

[  346  ]  Mr.  Holt  and   Mr.  W.  W.  Cooper,  in   support   of  the  plea, 

submitted  that  Eadcliffe  was  entitled  to  the  increased  rent  due  at 
the  time  of  the  transfer  to  him  ;  that  a  mortgagor  is  not  entitled  to 
any  arrears  of  rents  after  the  mortgagee  enters  into  possession  of 
the  mortgaged  premises,  but  they  must  be  paid  to  the  mortgagee. 
[They  referred  to  Birch  v.  Wright  (l).] 

The  Lord  Chancellor,  after  noticing  the  general  facts  of  the 
case,  and  observing  that  it  seemed  to  him  that  the  plea  was  not 
sustainable,  said :  As  far  as  the  original  mortgagee  is  concerned,  it 
appears  that  he  did  not  interfere  with  the  landlord's  right  as 
mortgagor  to  continue  in  the  receipt  of  the  rents  and  profits  of  the 
estate,  and  never  gave  any  notice  to  the  tenant ;  but  this,  it  seems, 

(1)  1  K.  B.  223  (1  T.  R.  378). 
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was  done  by  Radcliffe,  who  became  assignee  of  the  mortgage  in      Salmon 
1844.    His  Lordship  then  proceeded  as  follows  :  Dsak. 

Now  the  question  is,  what  passes  generally  speaking  by  the 
assignment  or  conveyance  of  a  mortgage:  does  it  pass  to  the 
mortgagee  only  all  the  future  rents  that  are  to  become  due,  or  does 
it  pass  all  the  rents  at  that  time  in  arrear.  One  would  think  that 
this  was  a  very  ordinary  matter:  men  are  in  the  daily  habit  of 
conveying  estates,  and  if  the  bygone  rents  in  arrear  do  not  pass  by 
a  conveyance  of  the  fee,  what  is  the  rule  of  law  that  makes  a 
difference  in  the  case  of  a  mortgage. 

We  have  here  a  bill  by  the  landlord  who  had  mortgaged  the 
premises  against  the  tenant,  admitting  a  certain  debt  due  by  him  to 
the  tenant,  but  ^alleging  that  he  has  found  that  there  is  a  certain  t  *3*7  J 
rent  due  by  the  tenant,  and  improperly  concealed  by  the  tenant  as 
being  due,  which  arises  in  respect  of  the  ploughing  up  of  certain 
meadow  or  pasture  land.  The  law  having  said  that  a  rent  reserved 
in  that  manner  is  in  no  respect  different  from  the  usual  and 
ordinary  reservation  of  rent  when  the  contingency  has  happened, 
the  landlord  claims  to  set  that  off  against  the  debt  claimed  against 
him  by  the  tenant.  To  this  demand  the  tenant  pleads  that  the 
plaintiff  has  no  equity,  on  the  ground  that  the  plaintiff  is  not 
entitled  to  the  rent  claimed,  but  that  it  is  due  to  Radcliffe  as 
assignee  of  the  mortgage  created  by  the  plaintiff.  To  this  it  is 
said,  that  whatever  may  be  the  rule  as  to  the  rent  that  became  due 
after  the  assignment,  the  plea  covers  too  much  in  covering  the 
demand  for  rent  before  the  assignment,  and  that  the  assignee  is  no 
more  entitled  to  such  previous  rent  than  if  it  had  been  a  mere  con- 
veyance of  the  estate  to  him ;  that  giving  notice  to  a  tenant  not  to 
pay  is  a  valid  notice  in  respect  of  all  the  rent  which  the  assignee 
had  at  any  time  a  right  to  receive,  but  does  not  enlarge  his  interest 
or  his  rights.  The  plaintiff  insists  also,  that  a  payment  to  the 
assignee  would  have  been  no  good  discharge  against  the  original 
mortgagee,  and  he  challenges  the  production  of  any  authority,  or 
any  statement  in  any  text  book,  or  principle  of  law,  or  any  decided 
case,  to  show  that  the  assignment  of  a  mortgage,  without  any 
words  other  than  words  purporting  to  transfer  the  mortgage 
simply,  gives  to  the  assignee  any  right  or  title  to  the  rent  antece- 
dently due  to  the  mortgagee. 

Now,  that  challenge  having  been  thrown  out,  the  case  has  been 
argued  and  no  authority  has  been  produced :  general  statements, 
however,  have  been  read  from  authorities  to  show,  that  when  a 
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mortgagee  has  *given  notice,  the  tenant  is  not  warranted  in  paying 
to  the  mortgagor ;  but  that  is  not  denied,  and  needs  no  authority 
for  it. 

The  question,  then,  simply  comes  to  this,  does  the  plea  affect  to 
cover  a  claim  that  the  plaintiff  sets  up  to  a  debt  which  never 
belonged  to  Badcliffe  in  point  of  law,  and  of  which  he  has  no 
assignment  in  point  of  equity :  if  it  does,  it  is  clear  that  the  plea  is 
too  large.  The  principle  is,  that  a  plea,  though  it  may  be  good  up 
to  a  certain  extent,  is  bad  altogether  if  expanded  and  pleaded  with 
the  intent  of  covering  more  than  by  law  it  will  cover.  It  strikes 
me  that  this  case  falls  within  that  principle. 

I  am  unable  to  understand,  having  listened  attentively  to  the 
argument,  upon  what  principle  of  law  or  equity  the  assignee  of  a 
mortgage  can  claim  the  rent  due  before  the  assignment  to  him,  he 
not  pretending  that  that  assignment  contains  any  words  of  transfer 
beyond  those  incidental  to  the  transfer  of  the  mere  mortgage.  The 
plea,  therefore,  as  covering  too  much,  does  not  appear  to  me  to  be 
sustainable,  and  must,  therefore,  be  overruled. 


1861. 
July  18. 
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lA  note  of  this  appeal  will  be  found  at  the  end  of  the  report 
below  taken  from  1  Sim.  N.  S.  878,  to  be  given  in  a  later  volume  of 
the  Revised  Reports.] 
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Feb.  10. 
Aug.  6. 

Lord 
Thubo,  L. 
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WARDE  v.   WARDE. 

(3  Mac.  &  G.  366(1)—371 ;  S.  0.  21  L.  J.  Ch.  90;  15  Jur.  759;  18  L.  T.  189; 

revsg.  1  Sim.  N.  S.  18.) 

0.  Wherever  husband  and  wife  have  distinct  interests  and  the  wife  is  induced 

in  dealing  with  those  interests  to  act  under  the  advice  of  an  attorney 
employed  and  paid  by  the  husband,  the  attorney  must  bo  deemed  to  act  as 
the  attorney  of  both  husband  and  wife,  and  each  of  them  has  a  right  to 
call  for  the  production  and  to  have  full  inspection  of  all  documents  that 
may  come  into  the  possession  of  the  attorney  during  the  employment 
relating  to  the  transactions  and  to  the  advice  given  to  the  wife. 

This  was  the  renewal  before  the  Lord  Chancellor  of  a  motion 
which  had  been  refused  by  the  Vice-Chancellor  Lord  Cranworth 


(1)  The  numbers  363—366  inclusive 
are  duplicated  by  an  error  in  the  pagi- 
nation of  the  original  report.      The 


second  series  is  hero  distinguished  as 
363a,  etc.— F.  P. 
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for  the  production  of  certain  documents  referred  to  in  the  answers  Wards 
of  the  defendants  Charles  Thomas  Warde  and  Henry  Bury  his  wabdb. 
solicitor. 

The  case,  as  heard  before  the  Vice-Chancellor,  is  fully  reported 
in  the  1st  volume  of  Mr.  Simons*  Beports  (New  Series),  page  18. 
The  following  brief  statement  will  be  therefore  sufficient  by  way  of 
introduction  to  the  present  report,  and  in  reference  to  the  facts 
mentioned  in  the  judgment  of  the  Lord  Chancellor. 

C  T.  Warde,  the  husband  of  the  plaintiff,  being  desirous  of  sell- 
ing an  estate  in  Warwickshire  on  which  the  plaintiff's  jointure  of 
l,O0OZ.  a  year  was  secured,  the  plaintiff  released  the  estate  from  the 
jointure  on  C.  T.  Warde  covenanting  to  secure  it  on  such  estates 
as  he  might  thereafter  acquire.  C.  T.  Warde  then  purchased  a 
certain  property,  called  the  Luton  estate,  but  declined  to  charge  it 
with  the  jointure.  The  plaintiff  thereupon  filed  her  bill  against 
him  and  Henry  Bury  his  solicitor,  praying  a  specific  performance 
of  the  covenant. 

The  bill  charged  that  the  plaintiff  entered  into  the  arrangement 
and  released  the  Warwickshire  estate,  under  the  advice  of  Henry 
Bury  her  husband'B  solicitor,  and  without  having  any  other  legal 
advice ;  that  the  ^defendants  or  one  of  them  had  in  their  posses-  [  *366  ] 
sion  or  power  or  in  the  possession  or  power  of  their  solicitors  or 
agents  divers  deedB  cases  for  the  opinion  of  counsel  and  instructions 
to  counsel  for  the  preparation  and  settlement  of  deeds  and  other 
writings  relating  to  the  matters  aforesaid  or  by  which  the  truth 
thereof  would  appear,  and  that  they  ought  to  produce  the  same. 

C.  T.  Warde,  by  his  answer,  denied  his  agreement  to  charge  the 
Luton  estate ;  but  he  and  H.  Bury  admitted  that  the  plaintiff  had 
executed  the  release  of  the  jointure  under  the  advice  of  H.  Bury 
her  husband's  solicitor,  without  having  any  other  legal  advice. 
With  respect  to  the  cases  and  opinions  of  counsel  C.  T.  Warde 
said  that  they  had  been  laid  before  counsel  on  his  behalf  and  by 
his  direction,  and  not  on  behalf  or  by  the  direction-  of  any  other 
person.  H.  Bury  alleged  that  the  cases  and  opinions  and  certain 
letters  which  had  passed  between  C.  T.  Warde  and  himself  came  into 
his  possession  as  the  solicitor  of  C.  T.  Warde,  and  were  confidential 
communications. 

Mr.  Stuart  and  Mr.  Dickinson,  in  support  of  the  motion,  sub- 
mitted that  the  plaintiff  was  clearly  entitled  to  the  production,  on 
the  grounds  that  she  had  a  community  of  interest,  that  she  had 
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had  no  separate  solicitor,  and  that  the  cases  and  opinions  and  com- 
munications of  which  the  production  was  sought  were  not  obtained 
with  a  view  to  any  legal  proceedings.  They  referred  to  Lard 
Wokingham  v.  Goodricke  (l),  Clagett  v.  Phillips  (2),  Flight  v. 
Robinson  (3),  Hughes  v.  Biddvlph(4)t  Blenkinsopp  v.  Blenkinsopp  (5). 

The  Lord  Chancellor,  in  the  course  of  the  argument,  referred 
to  the  cases  of  Greenough  v.  Gaskell(6),  In  re  Aitkin  (7),  and 
Turquand  v.  Knight  (8). 

Mr.  Rolt  and  Mr.  Erskine,  for  the  defendant  C.  T.  Warde  : 

It  matters  not  whether  the  communications  which  passed 
between  the  defendants  were  made  with  reference  to  this  imme- 
diate litigation,  for  litigation  having  ensued  the  communications 
are  protected :  they  come  within  the  proposition  enunciated  by  Sir 
J.  Wioram  in  his  judgment  in  Loi'd  Walsingham  v.  Goodricke  (l), 
being  communications  after  the  dispute  between  the  parties 
followed  by  litigation  but  not  in  contemplation  of  or  with  refer- 
ence to  that  litigation.  The  case  of  Flight  v.  Robinson  (3)  has 
been  overruled  by  the  Judge  who  decided  it,  Penruddock  v. 
Hammond  (9),  and  cannot  stand  with  the  cases  of  Heiring  v. 
Clobery  (10),  Holmes  v.  Baddeley  (ll),  Clagett  v.  Phillips  (2).  It  has 
been  assumed,  on  the  other  side,  that  because  the  wife  did  not 
employ  a  separate  solicitor,  she  therefore  jointly  employed  the 
defendant's  solicitor,  but  that  consequence  by  no  means  follows. 
At  the  time  of  the  negociations,  the  interests  of  the  husband  and 
wife  were  adverse,  and  if  two  persons  dealing  under  such  circum- 
stances employ  the  same  solicitor,  the  privilege  is  not  destroyed : 
Perry  v.  Smith  (12),  Doe  v.  Watkins  (18). 

Mr.  Messiter  appeared  for  the  defendant  H.  Bury. 

Mr.  Stuart,  in  reply  : 

The  fallacy  of  the  defendant's  argument  is  in  taking  for  granted 
that  there  was  an  "opposition  of  interest  between  the  husband  and 
wife  and  that  that  is  proved  by  their  being  plaintiff  and  defendant 


(1)  64  B.  B.  226  (3  Hare,  122). 

(2)  60  R.  R.  47  (2  Y.  &  0.  0.  C 

(3)  68  B.  B.  6  (8  Beav.  22). 

(4)  28  B.  B.  46  (4  Buss.  190). 

(5)  78  B.  B.  216  (2  Ph.  607). 

(6)  36  B.  B.  258  (1  My.  &  K  98). 

(7)  22  B.  R  616  (4  B.  &  Aid.  47). 


(8)  46  B.  B.  506  (2  M.  &  W.  9S). 
82).  (9)  83  B.  B.  114  (11  Beav.  59). 

(10)  65B.B.  344(1  Ph.  91). 

(11)  65  B.  B.  427  (1  Ph.  476). 

(12)  60  B.  B.  869  (9M.&W.  681). 

(13)  43  B.  B.  701  (3  Bing.  421). 
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in  this  suit ;  whereas  the  intervention  of  the  solicitor  had  reference       Waede 
only  to  the  common  object  of  furthering  the  wishes  of  both  husband       wiadb. 
and  wife,  and  their  interests  at  the  period  of  the  negotiation  must 
have  been  identical. 

Thb  Lord  Chancellor:  Au9> 6« 

This  is  an  appeal  against  an  order  made  by  the  Vice-Chancellor 
Lord  Cranworth,  dismissing  an  application  made  on  behalf  of  the 
plaintiff  for  an  order  directing  the  defendants  Warde  and  Bury  to 
bring  in  and  submit  to  the  inspection  of  the  plaintiff  certain 
written  documents  referred  to  in  the  pleadings. 

The  facts  of  the  case,  which  are  relevant  to  the  question  involved 
in  this  appeal,  may  be  shortly  stated.  The  plaintiff  Marianne 
Warde,  formerly  Marianne  Lawes,  is  the  wife  of  the  defendant 
C.  T.  Warde :  the  marriage  took  place  in  1884.  A  settlement  was 
made  previously  to  the  marriage,  dated  the  18th  October,  1834,  by 
which  certain  estates  in  Warwickshire,  called  the  Clopton  Hall 
estate,  were  charged,  among  other  sums,  with  a  jointure  of  1,0002. 
a  year  in  favour  of  Mrs.  Warde  in  the  event  of  her  surviving  her 
intended  husband :  the  trustees  in  that  settlement  were  the  defen- 
dant Lawes  and  a  Mr.  Cottle  and  two  other  persons  since  dead : 
Mr.  Cottle  retired  from  the  trust,  and  the  defendant  Henry  Bury 
was  appointed  a  trustee  in  his  place :  the  settlement  contained  the 
usual  power  allowing,  under  certain  restrictions,  a  substitution  of 
security  for  the  jointure.  In  the  year  1845,  the  defendant  Warde 
contracted  to  purchase  a  considerable  estate  in  Bedfordshire  (the 
Luton  Hoo  estate) ;  and  *he  became  desirous  to  sell  the  Clopton  [  *365a  ] 
Hall  estate  in  order  to  apply  the  proceeds  in  payment  for  the 
Luton  Hoo  estate,  and  to  effect  that  purpose,  it  was  found  to  be 
necessary  that  the  Clopton  Hall  estate  should  be  discharged  of  the 
jointure,  so  that  the  purchaser  should  not  be  responsible  for  the 
validity  of  any  substituted  charge,  and  the  necessary  deeds  were 
afterwards  executed  to  release  the  estate.  It  is  alleged,  however, 
on  the  part  of  the  plaintiff  Mrs.  Warde,  that  she  was  induced,  at 
the  request  of  the  defendant  Warde,  and  upon  the  advice  of  the 
defendant  Bury,  who  acted  as  solicitor  for  her  as  well  as  her 
husband,  to  consent  to  the  release  of  the  estate  upon  a  distinct 
contract  that  the  proposed  newly  purchased  estate  or  some  other 
competent  estate  should  be  properly  charged  with  the  payment  of 
the  jointure.  Among  the  deeds  executed  in  relation  to  the  trans- 
action, was  a  deed  of  covenant  by  which  Mr.  Warde  covenanted  to 
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Wabdb       grant  and  secure  out  of,  or  otherwise  well  and  effectually  to  charge 

Wabdh.  on»  a  competent  and  sufficient  part  of  such  estates  as  he  should 
thereafter  acquire,  one  annuity  or  yearly  rent  charge  of  1,0001.  for 
the  benefit  of  his  then  wife,  the  plaintiff,  in  case  she  should  sur- 
vive him,  with  the  like  powers  &c.  as  in  the  former  settlement. 
The  purchase  of  the  Luton  Hoo  estate  has  not  yet  been  completed 
but  a  considerable  part  of  the  purchase  money  has  been  paid,  and 
the  defendant  is  in  possession,  and  has  entered  into  a  contract  for 
a  resale  of  that  estate. 

Differences  have  arisen  between  Mr.  and  Mrs.  Warde,  which  have 
led  to  a  separation,  and  Mr.  Warde  has  refused  to  charge  either 
the  Luton  Hoo  estate  or  any  other  estate  with  the  jointure.  The 
present  bill  is  filed,  praying  that  Mr.  Warde  may  be  decreed  to 

[  *36&s  ]  make  such  charge.  The  defendant  insists  that  he  never  *agreed 
or  contracted  to  make  any  such  charge  of  the  jointure  upon  any 
estate  of  his,  but  admits  that  he  intended  so  to  do,  and  that  the 
plaintiff  Mrs.  Warde  concurred  in  the  release  of  the  Glopton 
Hall  estate  with  the  expectation  that  the  defendant  would  secure 
the  jointure  by  such  a  charge. 

Upon  the  coming  in  of  the  answers  of  the  defendants  Warde 
and  Bury,  containing  admissions  of  the  possession  by  the  latter  of 
certain  documents  (to  which  I  shall  advert  presently),  application 
was  made  to  the  Court  for  an  order  upon  the  defendants  to  bring 
in  the  documents,  and  submit  them  to  the  ordinary  inspection. 
That  application  was  resisted  on  the  ground  that  the  documents 
referred  to  consist  of  cases  and  opinions  of  counsel,  drafts  of 
deeds,  and  letters,  which  refer  to  the  matters  in  iBBue  in  the  cause, 
and  some  of  them  were  given  and  written  after  the  dispute  had  arisen, 
and  in  anticipation  of  and  in  reference  to  the  present  suit.  The 
application  was  dismissed,  and  the  present  appeal  is  against  that  order. 
With  respect  to  the  latter  class  of  documents,  no  question  can 
arise ;  they  fall  within  a  recognised  ordinary  principle  of  protection, 
and  the  plaintiff  is  not  entitled  to  inspect  them. 

So  far  as  concerns  the  first  class  of  documents,  assuming  they 
would  have  also  been  within  the  ordinary  rule  exempting  them  from 
inspection,  as  decided  in  the  Court  below,  if  the  plaintiff  and  defen- 
dant had  been  strangers  to  each  other,  I  think  that  the  cir- 
cumstances of  the  present  case  deprive  them  of  such  exemption. 
The  law  excludes  all  presumptions  of  fraud,  and  there  is  no 
evidence  in  this  case  to  warrant  any  inference  that  the  transaction 

[  *367  ]      out  of  *which  the  present  litigation  arises,  was  entered  into  or 
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conducted  on  the  part  of  Mr.  Warde  with  any  intention  to  defraud  Warde 
hie  wife  of  all  security  for  her  jointure,  by  inducing  her  to  release  wabdk. 
the  charge  for  that  jointure  upon  the  Clopton  Hall  estate  upon  the 
pretence  that  he  was  only  desirous  of  carrying  into  effect  the  pro- 
vision in  the  settlement  relating  to  the  substitution  of  security.  I 
think  the  facts  demonstrate  that  he  entered  upon  the  transaction 
with  perfect  bona  fides  ;  and  I  think  that  bona  fides  involved  in  it 
a  high  moral  obligation  upon  Mr.  Warde  to  see  that  his  wife  was 
well  advised  and  protected  in  the  transaction.  This  case  may  be 
important  in  its  consequences  to  married  women,  who  when  living 
with  their  husbands  upon  terms  of  affection  and  confidence  are 
most  likely  to  act  upon  the  representations  and  advice  of  their 
husbands'  solicitors  in  dealing  with  their  property  and  legal  rights, 
and  must  often  be  precluded  from  resorting  to  other  advice,  with- 
out a  breach  of  domestic  harmony  and  peace ;  and  wherever  the 
husband  and  wife  have  distinct  interests,  and  the  wife  is  induced 
in  dealing  with  those  interests  to  act  under  the  advice  of  an 
attorney  employed  and  paid  by  the  husband,  I  should  feel  bound 
to  hold  that  the  attorney  must  be  deemed  to  act  as  the  attorney  of 
both  husband  and  wife,  and  that  each  of  them  would  have  the 
right  to  call  for  the  production,  and  have  full  inspection  of  all 
documents  that  should  come  into  the  possession  of  the  attorney 
during  such  employment,  relating  to  the  transactions  and  to  the 
advice  given  to  the  wife.  But  for  the  reasons  before  stated,  my 
decision  in  the  present  case  will  not  rest  upon  such  a  general 
principle. 

The  transaction  out  of  which  the  litigation  arises  consisted  of 
two  parts,  but  the  accomplishment  of  the  one  was  equally  with  the 
other  within  the  object  *and  intention  of  the  parties ;  the  one  [  *368  ] 
object  waB  to  release  the  Clopton  Hall  estate,  the  other  to  provide 
for  the  substitution  of  another  security.  Mr.  Bury  was  the 
attorney  employed  by  the  husband  to  effect  both  objects,  and  to 
him  the  duty  of  advising  the  wife  and  of  protecting  her  interests 
was  confided ;  and  I  think  that  Mr.  Bury  was  bound  to  act  as  the 
professional  adviser  of  Mrs.  Warde  as  distinctly  and  as  inde- 
pendently as  if  he  had  not  been  at  all  concerned  for  Mr.  Warde. 
I  cannot  entertain  the  idea  that  after  Mrs.  Warde  has  been  induced 
to  deal  with  her  peculiar  interests,  in  reliance  upon  the  advice  of 
an  attorney  introduced  to  her  by  her  husband  for  the  purpose  of 
giving  that  advice,  she  is  to  be  told  that  the  attorney  is  not  to  be 
considered  as  having  acted  on  her  behalf  and  as  her  attorney  to 
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Wasde  the  extent  of  giving  her  any  right  to  enquire  into  or  inspect  the 
Wabdb.  documents  which  were  the  foundation  of  the  advice  so  given  to  her, 
and  upon  which  she  acted.  I  cannot  consider  the  husband  and 
wife  as  strangers  to  each  other  in  this  transaction,  but  as  united  in 
seeking  to  obtain  one  common  object  and  effecting  one  common 
purpose.  The  wife  had  no  wish  to  change  the  security,  but  she 
evidently,  upon  the  request  of  her  husband,  did  unite  with  him  in 
endeavouring  to  release  one  estate  from  her  jointure,  and  to  secure 
an  effectual  substituted  charge  upon  some  other  estate.  I  believe 
Mr.  Warde  acted  with  the  same  identical  purpose,  and  Mr.  Bury 
was,  to  my  mind,  evidently  employed  by  the  defendant  to  act  for 
and  upon  the  behalf  of  both  in  effecting  such  common  purpose, 
and  in  doing  so  to  protect  the  interests  of  both ;  and  I  therefore 
think  the  case  is  brought  to  that  point  which  the  learned  Judge 
below  thought  would  render  that  portion  of  the  documents  subject 
to  inspection,  which  referred  to  the  matter  in  issue  but  which 
[  *S69  ]  existed  before  any  dispute  arose.  I  come,  therefore,  *to  the 
distinct  conclusion,  that  Mr.  Bury  was  the  attorney  of  both  husband 
and  wife;  and  each  party  has  an  equal  right  with  the  other  to 
inspect  the  documents  which  came  into  Bury's  possession  in 
relation  to  and  during  that  employment. 

I  will  now  refer  to  the  passages  in  the  answer  which  have  led  me 
to  the  conclusions  I  have  before  stated.  After  stating  the  general 
circumstances  of  the  transaction,  the  defendant  admits  that,  under 
the  circumstances  stated,  it  was  recommended  by  the  legal  advisers 
of  the  defendant,  as  their  own  independent  opinion  and  not  at  the 
instigation  of  the  defendant,  and  was  fully  and  deliberately  assented 
to  by  the  plaintiff  and  her  trustee,  that  the  plaintiff  should  release 
the  jointure.  The  defendant  admits  that  Lawes,  the  trustee,  did 
for  some  time  refuse  to  concur  in  releasing  the  estate,  and  that 
after  considerable  correspondence  between  him  and  the  legal 
advisers  of  the  defendant,  and  upon  representations  made  to  him 
on  behalf  of  the  defendant  of  his  earnest  desire  &c,  Lawes  did  at 
last  consent  to  concur.  The  defendant  believes  that  the  plaintiff 
as  well  as  the  defendant  executed  the  release  of  the  estate  in  the 
expectation  of  the  Luton  Hoo  estate,  or  a  competent  and  sufficient 
part  thereof,  being  voluntarily  charged  with  the  jointure.  The 
defendant  admits  that  the  plaintiff  had  no  separate  solicitor  or 
counsel,  and  that  she  entered  into  the  arrangement  for  the  release 
of  the  estate  from  her  jointure,  and  executed  the  deed  of  release, 
under  the  advice  of  the  solicitor  and  counsel  of  the  defendant 
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without  having  any  other  legal  advice.  It  will  be  observed  that  Wabdk 
the  answer  contains  no  denial  whatever  that  Mr.  Bury  did  act  as  wabdb. 
the  attorney  on  behalf,  and  was  employed  to  protect  the  interests, 
of  Mrs.  Warde  as  well  as  of  Mr.  Warde ;  and  the  fact  of  *Mrs.  [  *370  ] 
Warde  having  no  other  legal  adviser  to  protect  her  very  important 
interests,  with  which  she  was  then  (at  the  request  and  for  the 
accommodation  of  her  husband)  dealing,  can  I  think  be  accounted 
for  on  no  other  ground ;  but  I  am  of  opinion  that  those  statements 
of  the  defendant  do  amount  to  an  admission  of  the  fact,  and  do 
establish  that,  for  all  the  purposes  of  the  present  question,  Mr.  Bury 
must  be  considered  as  having  conducted  the  transaction  as  the 
attorney  for  and  on  behalf  of  Mrs.  Warde  the  wife  as  well  as  on 
the  part  of  the  defendant,  and  that  the  plaintiff  is  consequently 
entitled  to  the  inspection  of  the  documents  that  came  to  the  pos- 
session of  Mr.  Bury  in  the  course  of  that  employment,  and  which 
was  connected  with  the  advice  he  so  gave  to  Mrs.  Warde,  and  by 
which  she  was  induced  to  consent  to  the  release. 

The  only  sentence  that  I  can  discover  which  even  by  implication 
denies  that  Mr.  Bury  acted  as  the  attorney  for  Mrs.  Warde  is  con- 
tained in  the  affidavit  filed  by  Mr.  Warde  in  order  to  explain  the 
omission  in  his  answer  as  to  the  documents  in  Mr.  Bury's  posses- 
sion. In  that  affidavit  Mr.  Warde  states  that  the  several  documents 
which  he  enumerates  were  laid  before  and  obtained  from  counsel 
on  his  behalf  and  by  his  direction,  and  not  on  behalf  of  or  by  the 
direction  of  any  other  person.  This  statement,  standing  alone, 
would  seem  to  be  a  denial  that  Mr.  Bury  acted  on  behalf  of  Mrs. 
Warde ;  but  whatever  construction  Mr.  Warde  may  put  upon  the 
facts,  I  think  that  the  other  distinct  statements  by  Mr.  Warde  that 
Mrs.  Warde,  under  the  circumstances  which  I  have  been  adverting 
to,  acted  under  the  professional  advice  of  Mr.  Bury  and  no  other 
person,  do  so  connect  that  advice  with  the  documents  referred  to 
as  to  establish  her  right  to  the  inspection  of  them  which  is 
prayed  for. 

The  documents  stated  in  the  answer  of  which  the  plaintiff  is  [  371  ] 
entitled  to  the  inspection  are  thus  referred  to  in  the  answer:  "  the 
defendant  admits  that  he  caused  to  be  laid  before  counsel  divers 
cases  or  case  for  their  opinion  and  did  cause  general  instructions  to 
be  given  for  the  preparation  of  all  necessary  deeds  for  the  purpose 
of  releasing  the  estate  from  the  jointure  and  that  considerable 
correspondence  respecting  the  same  passed  between  the  defendant 
and  his  legal  advisers  and  the  defendant  Lawes  and  his  legal 
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advisers,  but  submits  that  he  is  not  bound  to  produce  such 
documents,  which  have  reference  to  the  matters  in  issue  in  this 
cause;  but  he  admits  that  by  such  documents  it  would  fully  appear 
that  at  one  time  the  defendant  did  intend  to  charge  the  Luton  Hoo 
estate  with  a  jointure  of  an  equal  amount  with  the  jointure  charged 
on  the  Glopton  Hall  estate ;  but  save  as  aforesaid  denies  that  it 
would  appear  that  he  had  agreed  or  intended  to  charge  the  Luton 
Hoo  estate  with  the  aforesaid  jointure :  the  defendant  says,  that 
the  first  and  second  schedules  contained  all  the  particulars  enquired 
after  by  the  bill  in  his  possession  ;  but  he  says  all  the  particulars 
in  the  second  schedule  consist  of  cases  and  opinions  of  counsel 
thereon  and  letters  between  the  defendant  and  his  solicitors  relating 
to  the  matters  in  issue  in  this  suit,  and  that  the  second  part  of 
such  schedule  consists  of  cases  opinions  and  letters  written  after  the 
dispute  had  arisen  between  defendant  and  plaintiff  as  to  the  matters 
at  issue  in  the  cause  and  with  a  view  to  and  in  expectation  of  this 
suit,  and  therefore  submits  he  ought  not  to  produce  them." 

For  the  reasons  I  have  stated,  I  think  the  documents  which 
existed  before  the  dispute  must  be  produced. 


1851. 
July  19. 
Aug.  7. 

On  Appeal. 

Lord 
Truro,  L.  C. 

[872] 


WATTS  v.  JEFFERYES(l). 

(3  Mac.  &  G.  372—377 ;  S.  0.  20  L.  J.  Ch.  659;  15  Jur.  783.) 

The  proviso  contained  in  the  14th  section  of  the  Act  1  &  2  Vict  c.  110, 
that  no  proceeding  shall  be  taken  to  have  the  benefit  of  the  charge  created 
under  that  section  until  after  the  expiration  of  six  calendar  months  from 
the  date  of  the  charging  order,  does  not  prevent  the  creditor  from  obtaining 
a  stop  order  to  restrain  the  debtor  from  receiving  dividends  of  stock 
accruing  within  the  six  months. 

The  correct  construction  of  the  proviso  is,  that  although  no  steps  can  be 
taken  to  enforce  immediate  payment  of  the  debt  by  realising  the  security, 
yet  that  the  judgment  creditor  may  in  the  meautime  by  force  of  the  order 
prevent  the  security  given  him  by  the  statute  from  being  defeated  or 
diminished  pro  tanto,  by  stopping  payment  to  the  debtor  of  part  of  his 
security. 

This  was  an  appeal  against  an  order  of  the  Vice-Chancellor 
Knight  Bruce,  discharging  an  interim  stop  order  on  the  dividends 
of  certain  Btock  standing  in  the  name  of  the  Accountant-General. 
The  facts  of  the  case  were  as  follow : 

Thomas  Gape,  the  testator  in  the  cause,  bequeathed  by  his  will 
an  annuity  of  2002.  a  year  to  Alexander  Taylor,  and  directed  his 


(1)  Since  the  Judicature  Act,  a 
charging  order  may  be  completed 
by  notice  to  the  Paymaster-General 


without  obtaining  a  stop  order :  Bre re . 
ion  v.  Edwards  (1888)  21  Q.  B.  D.  488, 
60  L.  T.  5.— 0.  A.  S. 
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executors  to  Bet  apart  a  sufficient  sum  to  satisfy  the  same.    The       watts 
suit  was  instituted  to  carry  into  effect  the  trusts  of  T.  Gape's  will,    jkffkryes. 
and  by  an  order  made  by  the  Vice-Chancellor  Knight  Bruce,  on 
the  18th  November,  1850,  two  sums  of  stock,  amounting  together 
to  6,8(37/.,  were  transferred  to  the  Accountant-General  to  answer  the 
annuity  to  A.  Taylor. 

In  November,  1885,  A.  Taylor  gave  a  bond  to  Bichard  Reece,  the 
present  petitioner,  for  3,0002.,  to  secure  an  annuity  of  102/.  4*.  6d. 
for  the  life  of  B.  Beece.  In  1843  B.  Beece  brought  an  action  on 
the  bond  in  the  Court  of  Exchequer,  and  in  April,  1846,  signed 
final  judgment  therein,  with  damages  and  costs  assessed  at 
881Z.  12».  Id.  On  the  27th  November,  1850,  B.  Beece  took  out  a 
writ  olfi.fa.  on  the  judgment,  under  which,  by  the  permission  of 
the  Court  of  Chancery,  the  Sheriff  of  Middlesex  seized  a  cheque  of 
the  Accountant-General  for  *500Z.  made  payable  to  A.  Taylor,  and  [  *378  ] 
the  damages  and  costs  were  paid  thereout.  In  Hilary  Term,  1851, 
a  writ  of  inquiry  was  issued  to  assess  damages  for  further  breaches 
of  the  condition  of  the  bond,  and  the  damages  and  costs  were 
assessed  at  the  sum  of  1,002/.  14s.  Id. 

On  the  25th  February,  1851,  B.  Beece  obtained  a  rule  nisi,  under 
the  Act  1  &  2  Vict.  c.  110,  s.  14,  that  the  stock  in  the  hands  of  the 
Accountant-General  should  stand  charged  with  the  payment  of  the 
sum  of  940/.  6*.  0£d.,  being  the  sum  due  from  A.  Taylor  to 
B.  Beece ;  and  on  the  15th  March,  1851,  the  rule  was  made 
absolute. 

By  the  14th  section  of  the  Act  1  &  2  Vict.  c.  110  (the  provisions 
of  which  Act  are  by  the  Act  3  &  4  Vict.  c.  82,  s.  1,  extended  to  the 
dividends  of  stock  standing  in  the  name  of  the  Accountant-General) 
it  is  provided  that  no  proceeding  shall  be  taken  to  have  the  benefit 
of  the  charge  to  be  acquired  under  that  section  until  after  the 
expiration  of  six  calendar  months  from  the  date  of  the  charging  order. 

The  six  months  prescribed  by  this  section  not  having  expired, 
B.  Beece,  on  the  25th  June,  1851,  obtained  on  petition  ex  parte 
from  the  Vice-Chancellor  Knight  Bruce  an  interim  stop  order, 
preventing  A.  Taylor  from  receiving  the  dividends  to  accrue  due  on 
the  stock  until  the  9th  July,  1851.  On  the  5th  July,  1851,  his 
Honour  made  an  order  discharging  his  former  order.  From  this 
last  order  B.  Beece  now  appealed  to  the  Lord  Chancellor. 

Mr.  Bacon  and  Mr.  Smythe,  for  B.  Beece : 
*     *     The  creditor  here  in  asking  for  a  stop  order  is  not  seeking       [  374  ] 
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Watts       to  have  the  benefit  of  the  charge  ;  he  is  only  seeking  by  means  of 
Jbffebtbs.    a  stoP  order  to  have  the  fund  secured.     *    *    * 

The  Solicitor -General  and  Mr.  Welford,  contra  : 
[  375  ]  *    *     Suppose  this  had  been  a  contract  between  A.  and  B.,  that 

B.  should  have  a  charge  on  A.'s  estate  but  should  not  take  the 
benefit  of  it  for  six  months,  we  submit  there  could  be  no  doubt  but 
that  A.  would  be  entitled  to  enjoy  the  rents  for  that  time. 

Mr.  Smythe,  in  reply. 

Aug.  7.  The  Lord  Chancellor,  after  stating  the  facts  of  the  case  and 
referring  to  the  Acts  1  &  2  Vict.  c.  110,  and  8  &  4  Vict.  c.  82, 
in  very  nearly  the  words  above  used,  proceeded  as  follows : 

The  only  question  therefore  is,  whether  before  the  six  months 
have  expired,  the  proviso  in  the  Act  1  &  2  Vict.  c.  110,  s.  14, 
excludes  the  petitioner's  right  to  a  stop  order  on  the  dividends 
payable  to  the  debtor :  I  think  it  does  not.  The  obvious  intention 
of  the  section  was  to  secure  the  judgment  creditor  by  impounding 
[  *376  J  *any  stock  to  which  the  debtor  might  be  entitled ;  and  this  inten- 
tion is  carried  into  effect  by  prohibiting  a  transfer  of  the  stock  after 
the  required  notice  shall  have  been  given  of  the  order,  showing 
therefore  that  although  the  proviso  restrains  the  creditor  from 
realising  the  benefit  of  his  security  during  the  six  months,  yet  that 
the  defendant  was  not  to  derive  any  benefit  from  that  delay,  or  to 
be  permitted  to  diminish  the  security.  The  Act  8  &  4  Vict.  c.  82, 
declares  and  enacts  that  the  previous  statute  shall  extend  to  the 
interest  of  the  debtor  in  stock  standing  in  the  name  of  the  Accountant- 
General  and  in  dividends  upon  stock ;  and,  by  both  statutes,  it  is 
enacted  that  the  charging  order  shall  entitle  the  creditor  to  all  the 
remedies  which  would  have  resulted  from  a  charge  actually  made 
by  the  debtor  entitled  to  the  stock  or  dividends. 

It  is  clear  the  judgment  debtor  would  not  be  entitled  to  any 
benefit  from  the  stock  after  service  of  notice  of  the  order,  even 
during  the  six  months  allowed  for  redemption;  and  I  think  it  is 
equally  clear  that  the  debtor  is  not  entitled  to  intermeddle  with  the 
dividends,  and  especially  as  the  charging  order  is  to  have  the  same 
effect  as  a  charge  made  by  the  debtor  himself ;  and  it  is  obvious 
that  if  the  debtor  had  charged  the  dividends,  he  could  not  be  entitled 
to  receive  them  after  such  charge,  although  by  the  terms  or  effect 
of  the  instrument  the  party  entitled  to  the  benefit  of  the  charge 
might  be  restrained  from  enforcing  it  during  six  months. 
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If  the  respondent's  interpretation  of  the  statute  is  correct,  the 
security  of  the  creditor  would  be  very  different  when  the  debtor  is 
entitled  to  the  dividends  from  what  it  is  when  such  debtor  is  entitled 
to  the  stock.  No  part  of  the  security  upon  the  stock  could  *be 
diminished ;  but  if  the  dividends  which  should  accrue  during  the 
six  months  might  be  received  by  the  debtor,  the  security  of  the 
judgment  creditor  would  be  diminished  pro  tanto,  and  it  might 
constitute  the  whole  interest  of  the  debtor. 

The  correct  construction  of  the  proviso  in  the  statute  seems  to 
be,  that,  although  no  steps  can  be  taken  to  enforce  immediate  pay- 
ment of  the  debt  by  realizing  the  security,  yet  that  the  judgment 
creditor  may  in  the  meantime,  by  force  of  the  order,  prevent  the 
security  given  him  by  the  statute  from  being  defeated  or  diminished 
pro  tanto,  by  stopping  payment  to  the  debtor  of  part  of  his  security. 
When  the  debtor  is  entitled  to  the  dividends  only,  the  payment  of 
any  part  of  such  dividends  to  him  is  in  fact  equivalent  to  a  transfer 
of  part  of  the  capital  when  he  is  entitled  to  the  capital.  I  think, 
therefore,  that  the  petitioner  is  entitled  to  the  stop  order. 


Watts 

9. 

Jeffebtbs. 


[  •377  ] 


OWEN  v.   HOMAN. 

(3  Mac.  &  G.  378—425 ;  S.  C.  20  L.  J.  Ch.  314  ;  15  Jur.  339.) 
[Affirmed  on  appeal  to  the  House  of  Lords,  as  reported  in  4 
H.  L.  C.  997—1088.] 

TAYLER  v.  TAYLER. 
In  re  JOHN  TAYLER,  a  Lunatic 

(3  Mac.  &  G.  426—431.) 

Costs  of  a  commission  of  lunacy,  which  had  been  taxed  during  the 
lifetime  of  the  lunatic,  ordered  to  be  paid  after  his  death,  out  of  funds  to 
which  he  was  entitled,  which  funds  at  his  death  were  standing  to  the  credit 
of  a  cause  to  which  he  was  a  party. 

This  was  the  petition  of  T.  B.  Alderson,  the  committee  of  the 
person  and  estate  of  John  Tayler,  the  late  lunatic,  and  of  his  two 
surviving  sons  Alfred  and  William  Tayler  ;  and  it  prayed,  inter  alia, 
that  a  sum  of  2,8352.,  which  was  composed  of  certain  taxed  sums 
payable  in  respect  of  the  commission  of  lunacy  in  the  petition  men- 
tioned, and  of  other  sums  declared  to  be  payable  out  of  the  lunatic's 
estate,  might  be  raised  by  a  sale  of  two  several  sums  of  8,0002.  Bank 
stock,  and  2,500/.  Consols,  which  were  standing  to  the  credit  of  the 
cause  of  Tayler  v.  Tayler. 
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Deo.  12, 13, 

14,16. 

1851. 
Feb.  11. 

[378] 

1851. 
April  IB,  2*. 

Lord 
Truro,  L.C. 
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Taylkh  The  following  were  the  facts.    On  the  17th  June,  1886,  the  suit 

Tayler.  of  Tayler  v.  Tayler  was  instituted  by  the  late  John  Tayler  pre- 
viously to  his  lunacy,  against  his  son  Eichard  Tayler,  since 
deceased,  for  the  purpose  of  obtaining  a  retransfer  of  the  two 
Butns  of  -8,0001.  Bank  stock,  and  2,500£.  Consols,  which  had  there- 
tofore been  transferred  into  the  joint  names  of  himself  and  of  his 
«on  Richard  Tayler,  and  on  the  24th  July,  1838,  an  order  was  made 
in  tfcat  suit  for  the  transfer  of  the  two  funds  into  Court. 

In  November,  1838,  Richard,  Alfred,  and  William  Tayler,  the 
three  sons  of  John  Tayler,  presented  a  petition  for  a  commission 
<of  lunacy  against  their  father,  and  on  the  12th  January,  1839,  John 
r[  *427  ]  Tayler  was  found  *a  lunatic  from  the  10th  October,  1836.  On  the 
16th  August,  1839,  the  Master,  in  pursuance  of  a  reference  in  that 
behalf,  certified  that  it  would  be  proper  to  allow  the  whole  of  the 
annual  dividends  of  the  funds  in  Court  for  the  maintenance  of  the 
lunatic. 

Eichard  Tayler  died  in  October,  1889,  whereby  the  suit  abated, 
and  on  the  3rd  November,  1840,  it  was  referred  to  the  Master  to 
ascertain  whether  it  would  be  for  the  benefit  of  the  lunatic's  estate 
that  the  suit  should  be  revived  by  the  committee,  and  on  the  7th 
January,  1841,  the  Master  found  that  it  would  not  be  for  the  benefit 
of  the  lunatic  that  any  further  proceedings  should  be  taken  in  that 
suit.  On  the  25th  January,  1840,  on  the  petition  of  Alfred  and 
William  Tayler,  there  was  an  order  for  the  taxation  of  the  costs  of 
prosecuting  the  commission  of  lunacy,  and  on  the  29th  March,  1841, 
those  costs  were  taxed  at  the  sum  of  2,8421.,  and  on  the  2nd  June, 
1841,  the  report  as  to  these  costs  was  confirmed.  On  the  27th  July, 
1844,  and  with  the  view  of  discharging  these  costs,  there  had  been 
a  reference  to  the  Master  as  to  the  expediency  of  purchasing  an 
annuity  for  the  lunatic  equal  in  amount  to  the  dividends  derivable 
from  his  whole  property.  On  the  14th  December,  1846,  before  any 
report  was  made  under  this  reference,  the  lunatic  died. 

On  the  16th  November,  1841,  an  order  had  been  made  on  the 
petition  of  John  Butt,  that  the  reasonable  and  proper  costs,  charges, 
and  expenses  incurred  in  defending  the  said  John  Tayler  against 
the  petition  for  the  commission  should  be  allowed  and  payable  out 
of  the  estate  of  John  Tayler,  but  such  payment  was  not  to  interfere 
with  the  allowance  for  his  maintenance  and  support. 
[  428  ]  In  consequence  of  the^existence  of  various  testamentary  papers 

executed  by  the  lunatic  of  doubtful  validity,  probate  of  his  will  was 
not  granted  till  the  18th  July,  1850,  on  which  day  Joseph  Miller, 
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his  son-in-law,  proved  the  will.    On  the   18th    July,  1850,  the      tayleb 
administration    suit  of  Tayler  v.  Miller,  by  way  of  claim,  was      taylbr. 
instituted,  and  the  usual  order  obtained  in  November,  1850,  for  the 
administration  of  the  lunatic's  estate. 

Mr.  Walker  and  Mr.  Busk,  in  support  of  the  petition,  submitted 
that  the  only  ground  on  which  the  payment  of  the  costs  sought  by 
the  petition  was  not  made  in  the  lifetime  of  the  lunatic,  was,  that 
the  income  of  his  property  barely  sufficed  for  his  maintenance,  and 
that  under  the  circumstances  of  the  case,  where  the  money  had 
been  expended  for  the  necessary  protection  of  the  person  and  estate 
of  the  lunatic,  a  clear  debt  was  constituted  against  his  estate, 
Williams  v.  Wentworth  (1) ;  that  if  the  funds  had  been  standing  to 
the  credit  of  the  lunacy,  there  could  be  no  doubt  that  this  Court 
would  not  part  with  the  funds  until  these  costs  had  been  paid,  and 
that  it  was  equally  clear  that  there  was  no  necessity  for  reviving  an 
abated  suit,  merely  for  the  purpose  of  obtaining  payment  of  money 
out  of  Court.    They  relied  upon  the  authority  of  In  re  Ponsonby  (2). 

Mr.  Rolt  and  Mr.  Nalder,  for  the  executors  of  R.  Tayler, 
suggested  that  the  transfer  might  be  made  to  a  joint  account,  in 
which  their  interests  might  be  secured. 

Mr.  J.  Parker  and  Mr.  Beales,  for  Joseph  Miller,  the  executor 
of  the  lunatic,  and  also  the  administrator  *of  J.  Butt,  contended      [  **29  ] 
that  the  only  order  which  could  be  made  was  to  transfer  the  fund 
to  the  credit  of  the  administration  suit  of  Tayler  v.  Miller.   *   *   * 

Mr.  Dickinson  and  Mr.  Babington  for  other  parties. 

Mr.  Walker,  in  reply.     *     *    * 

The  Lord  Chancellor:  April  23. 

Assuming  that  all  the  parties  are  before  me  on  this  occasion,  and 
that  the  fund  in  Court  in  the  suit  of  Tayler  v.  Tayler  is  to  be  treated 
as  that  of  a  lunatic's  estate,  discharged  from  any  lien  of  the 
petitioners,  the  question  is  as  to  the  authority  of  the  Court  to  deal 
with  the  fund  on  the  present  petition. 

The  petition  is  in  the  lunacy,  and  in  the  causes,  and,  the  lunatic 
being  dead,  I  have  to  consider  whether  his  death  has  any  effect  on 
the  jurisdiction  of  this  Court.  It  does  not  appear  to  me  that  the 
death    prevents   my  dealing    with    the    application.     The    next 

(1)  59  R  B.  515  (5  Beav.  325).  (2)  61  E.  R  9  (3  Dr.  &  War.  27). 
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Tayler      consideration  is,  whether  the  present  application  is  the  proper  mode 
Tatlkb.      of  proceeding.     In  the  case  of  Williams  v.   Wentworth  (1),  *I  find 
[  N3u  ]       that  where  costs  were  incurred  in  the  prosecution  of  a  commission 
of  lunacy,  and  the  lunatic  had  died  before  such  costs  were  actually 
taxed,  they  were  admitted  to  be  a  valid  demand  or  debt  against  the 
lunatic's  estate,  and,  as  such,  made  a  charge  on  the  real  estate  of 
the  lunatic.     In  the  case  of  Sherwood  v.  Sanderson  (2),  there  was  a 
petition  presented  both  in  the  lunacy  and  in  the  cause  setting  forth 
several  funds  of  stocks  standing  in  the  name  of  the  lunatic  in  the 
cause,  and  praying  that  the  costs  of  suing  out  the  commission  might 
be  taxed  and  paid ;  the  lunatic  traversed  the  finding  of  the  com- 
mission, notwithstanding  which,  and   pending  the  traverse,  the 
petition  was  presented,  and  the  Court  made  the  order.    The  order 
was  made,  in  a  certain  sense,  adverse  to  the  lunatic;  but  the  Court 
was  satisfied  that  the  party  was  in  a  state  of  mind  requiring  the 
protection  of  the  Court,  and,  therefore,  under  its  general  jurisdic- 
tion, and  upon  the  principle  on  which  it  protects  persons  in  a  state 
of  incapacity,   though   adult,  and  not  objects  of  a  commission, 
thought  it  had  a  jurisdiction  to  allow,  and  did  allow,  the  costs  of 
the  commission  out  of  the  funds  of  the  lunatic  in  the  cause. 

Here,  however,  the  executor  of  the  lunatic  claims  to  have  the  sums 
of  stock  standing  to  the  credit  of  the  lunatic  in  the  cause  of  Tayler 
v.  Tayler  transferred  to  his  credit  in  the  administration  suit  of 
Tayler  v.  Miller ;  but  when  I  find  that  this  Court  has,  on  a  petition 
in  lunacy,  and  in  a  cause,  dealt  with  the  funds  of  a  lunatic  in  his 
lifetime,  and  without  his  consent,  I  do  not  see  how  in  the  present 
case,  by  the  death  of  the  lunatic,  his  executor  can  be  placed  in  a 
better  position. 
[  431  ]  Now  the  costs  in  question  appear  to  have  been  incurred  under 

the  sanction  of  the  Court,  and  in  proceedings  for  the  benefit  of  the 
lunatic,  and  I  think,  therefore,  that,  in  accordance  with  the 
principles  laid  down  in  the  cases  of  Shenvood  v.  Sanderson  (2),  and 
Williams  v.  Wentworth  (i),  the  estate  of  the  lunatic  ought  to  be 
applied  in  payment  of  such  costs. 

I  do  not  deal  with  the  costs  as  being  in  the  nature  of  a  lien,  but 
because  there  is  a  fund  which  cannot  be  got  at  without  the  aid 
of  the  Court.  I  am  asked  to  make  a  disposition  of  the  fund,  but 
before  I  part  with  it,  it  seems  proper  to  see  if  the  claims  against  it 
ought  to  be  satisfied  out  of  it.  Various  reasons  have  been  presented 
against  my  doing  so.  It  is  said  there  may  be  prior  creditors,  but 
(1)  59  R.  R.  515  (5  Beav.  325).  (2)  13  R.  R.  193  (19  Vee.  280). 
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nothing  is  brought  before  me  to  substantiate  this  suggestion,  and 
this  ought  to  be  done  to  prevent  the  Court  doing  what  otherwise 
seems  so  just.  It  appears  to  me  that  the  death  of  the  lunatic  has 
not  put  an  end  to  the  authority  of  the  Court  to  deal  with  his  estate 
as  far  as  concerns  the  present  case,  though  it  is  not  easy  to  make 
out  what  part  of  the  jurisdiction  I  am  asked  to  exercise  belongs  to 
the  sign  manual,  or  what  part  to  the  Great  Seal ;  but,  looking  at 
all  the  circumstances  of  the  case,  I  see  no  reason  for  not  making 
the  order  which  is  asked,  these  costs  being  in  equity  a  debt  on  the 
estate. 


TAYLKR 
V. 

Tayler. 


In   re   BELOVED   WILKES'S  CHARITY  (i). 

(3  Mao.  &  G.  440—452.) 

Where  trustees  are  appointed  to  execute  a  trust  according  to  discretion, 
they  are  not  bound  to  state  reasons  for  any  conclusion  at  which  they  may 
arrive  in  fulfilling  the  duty  imposed  on  them :  their  discretion  must,  how- 
ever, be  exercised  with  an  absence  of  indirect  motives,  with  honesty  of 
intention,  and  with  a  fair  consideration  of  the  subject ;  and  the  duty  of  the 
Court  generally  is  to  see  that  the  discretion  of  the  trustees  has  been  thus 
exercised,  and  not  to  deal  with  the  accuracy  of  the  conclusion  at  which 
they  may  have  arrived. 

If,  however,  in  such  cases,  trustees  think  fit  to  state  a  reason  for  their 
conclusion,  the  Court  may  consider  the  validity  of  the  reason  thus  stated, 
and  if  it  sees  that  the  reason  does  not  justify  the  decision,  it  may  correct 
the  decision  accordingly. 

Trustees  of  a  charity  were  to  select,  out  of  certain  parishes  named,  a  lad 
to  be  brought  up  as  a  minister  of  the  Church  of  England,  his  parents  not 
being  able  to  educate  him  for  that  situation,  and  in  the  event  of  no  suitable 
candidate  being  found  in  the  specified  parishes,  then  to  select  a  lad  from 
any  other  parish.  On  a  vacancy  occurring,  the  trustees  chose  C.  J.,  a  lad 
not  of  the  specified  parishes,  and  declared  the  election  without  stating  any 
reasons  for  their  choice.  On  a  petition  presented  to  set  aside  this  election, 
and  to  obtain  a  decree  that  the  trustees  ought  to  have  elected  W.  G.,  a  lad 
of  one  of  the  specified  parishes:  Held,  that  the  trustees  were  right  in 
abstaining  from  the  statement  of  any  reasons  for  the  selection  they  had 
made,  and  that  in  the  absence  of  any  proof  that  they  had  exercised  their 
discretion  otherwise  than  fairly  and  honestly,  the  Court  had  no  j  urisdiction 
to  interfere  on  the  question  of  the  correctness  of  their  decision. 

The  petition  was  dismissed  accordingly,  the  petitioners  paying  their  own 
costs,  and  the  costs  of  the  trustees  being  paid  out  of  the  funds  of  the 
charity. 

Belovbd  Wilkbs,  by  his  will,  dated  the  15th  September,  1722, 
devised  certain  property  to  trustees,  up6n  trust,  to  apply  the 
income  to  the  maintenance,  education,  schooling,  qualifying  for, 
putting  to,  and  keeping  at  Oxford,  a  lad,  in  order  to  make  him  a 
minister  of  the  Church  of  England,  such  lad  to  be  chosen  by  the 


1850. 
Feb.  y. 


28. 


(1)  Tabor  v.  Brooka  (1878)  10  Ch.  D.  273,  48  L.  J.  Ch.  130,  39 Jj.  T.  528. 
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in  re  trustees  from  either  of  the  four  parishes  therein  specified,  and  of 
Wilkes's  8UCh  parents  &&  were  not  of  ability  to  maintain  and  educate  him  as 
charity,  aforesaid.  The  trustees  named  were  the  incumbents  of  three  of  the 
parishes. 

The  original  income  of  the  property  devised  was  60Z.  a  year,  but 
nothing  having  been  done  for  many  years  towards  applying  the 
[  *44i  ]  funds  for  the  purposes  of  the  *trust,  the  income  had  increased  to 
an  annual  amount  of  above  2502.  In  1847,  a  scheme  for  the 
management  of  the  charity  was,  on  the  application  of  the  trustees, 
settled  by  the  Master,  and  confirmed  by  the  Court.  By  this 
scheme  the  trustees  were  enabled,  in  the  event  of  not  finding  a  lad 
in  either  of  the  specified  parishes  whom  they  thought  eligible,  to 
choose  one  from  any  other  parish  of  England  or  Wales,  but  in 
every  instance  in  which  a  candidate,  fit  or  proper  in  the  judgment 
of  the  trustees,  could  be  found  in  either  of  the  specified  parishes, 
he  was  to  be  preferred. 

In  1848,  a  vacancy  having  occurred,  it  became  necessary  for  the 
trustees  to  choose  a  lad  to  receive  the  benefit  of  the  charity.  They 
accordingly,  on  the  9th  June,  1848,  selected  one  Charles  Joyce, 
who  was  not  of  either  of  the  four  parishes  specified ;  and  it  was 
this  selection  which  gave  rise  to  the  present  discussion,  it  being 
alleged  that  they  ought  not  to  have  chosen  C.  Joyce,  but  ought  to 
have  chosen  a  lad  named  William  Gale,  whose  father  was  a 
respectable  farmer  residing  in  one  of  the  specified  parishes. 

It  appeared  that,  before  the  appointment  of  the  trustees,  by 
whom  the  selection  in  question  was  made,  there  had  been  three 
elections,  and  that  on  each  occasion,  lads  not  belonging  to  either  of 
the  parishes  had  been  selected,  and  that  during  the  time  of  the 
same  trustees,  and  previously  to  1848,  there  had  been  one  election, 
when,  also,  a  lad  not  belonging  to  either  of  the  parishes  was  chosen. 
It  further  appeared  that,  previously  to  the  selection  of  C.  Joyce, 
the  father  of  W.  Gale  wrote  to  the  Rev.  W.  S.  Robinson,  one  of  the 
trustees,  to  know  whether  the  funds  of  the  charity  would  be 
applicable  to  the  maintenance  and  education  of  his  son  for  the 
[  *442  ]  *purpose  and  objects  of  the  charity,  and  requested  the  interest  of 
Mr.  Robinson  in  favour  of  his  son,  if  the  funds  were  applicable. 
To  this  letter  Mr.  Robinson  replied  that  he  would  communicate  the 
matter  to  his  co-trustees  at  their  meeting,  but  expressed  his  indi- 
vidual opinion  that  the  funds  were  not  applicable  to  the  education 
of  Mr.  Gale's  son,  and  that  the  lad  was  not  eligible.  Nothing 
further  took  place  on  the  part  of  Mr.  Gale  previously  to  the  election. 
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It  appeared  that,  about  the  same  time,  a  correspondence  had        in  re 
been  going  on  between  the  Eev.  T.  B.  Coney,  another  of  the     w'lke^ 
trustees,  and  the  Eev.  Mr.  Joyce,  the  brother  of  C.  Joyce.    This     Chakity. 
gentleman,  who  was  a  clergyman  of  the  Church  of  England  and 
engaged  in  the  work  of  tuition,  had,  some  time  previously,  made  a 
request  to  Mr.  Coney,  that,  in  the  event  of  a  vacancy,  his  brother 
might  have  the  benefit  of  the  charity.     The  effect  of  the  corre- 
spondence on  the  part  of  Mr.  Coney  was  to  ascertain  that  this  wish 
was  still  entertained. 

On  the  9th  June,  1848,  the  trustees  met,  and  C.  Joyce  was 
selected  as  before  stated;  and  on  the  18th  June,  1848,  Mr. 
Robinson  wrote  to  the  father  of  W.  Gale,  saying,  that  he  had, 
according  to  his  previous  promise,  laid  his  Mr.  Gale's  application 
before  the  trustees,  and  that,  it  having  been  considered,  he  was 
directed  to  inform  him  that  the  funds  of  the  charity  were  not  at 
present  applicable  to  the  education  of  his  son.  Some  further 
correspondence  then  took  place,  which  resulted  in  the  father  of 
W.  Gale,  and  four  other  persons,  residents  in  the  four  parishes 
named  in  the  will,  presenting  a  petition  praying  a  declaration  that 
the  trustees  ought  not  to  have  elected  C.  Joyce,  but  ought  to  have 
elected  W.  Gale. 

This  petition  having  come  on  to  be  heard  before  the  late  Vice-  [  443  ] 
Chancellor  of  England,  his  Honour,  on  the  9th  February,  1850, 
made  an  order  declaring  that  the  election  of  C.  Joyce  was,  under 
the  circumstances,  improper  and  a  breach  of  trust ;  that  W.  Gale 
was  eligible ;  and  that  the  trustees  should  proceed  to  a  new  election, 
and  pay  the  costs  of  the  petition.  From  this  decision  the  trustees 
now  appealed  to  the  Lord  Chancellor. 

Affidavits  were  read  on  both  sides  in  the  course  of  the  argument. 
It  will  not,  however,  be  necessary  to  notice  them  particularly,  with 
the  exception  of  one  filed  in  opposition  to  the  petition,  in  which  the 
trustees  deposed,  among  other  things,  that  in  no  instance  of  the 
previous  elections  above  referred  to,  had  the  persons  been  chosen 
out  of  any  of  the  prescribed  parishes,  there  not  appearing  to  be, 
after  a  due  investigation  made,  any  proper  object  of  the  charity 
within  the  said  parishes  ;  that  the  trustees,  the  deponents,  were  all 
well  acquainted  with  their  respective  parishioners  and  their  families, 
and,  in  particular,  that  W.  Gale  was  known  to  one  of  the  trustees, 
the  Rev.  L.  B.  Clutterbuck  ;  that  the  regular  annual  meeting  of  the 
trustees  was  duly  held  in  June,  1848,  for  the  purpose,  among  other 
things,  of  nominating  and  electing  a  fit  and  proper  object  for  tho, 
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in  re        benefit  of  the    charity;   and,  as  to  this  meeting,  the  trustees 
Wilkes's     deposed:  "  We  were  all  present  together  daring  the  whole  of  such 
Charity,     meeting,  and  the  cases  of  the  said  youths  C.  Joyce  and  W.  Gale 
were  then  and  there  fully  discussed  and  considered  by  us  all  most 
impartially,  and  no  other  case  was  suggested  to  or  occurred  to  any 
of  us,  although  we  had  duly  investigated  and  considered  all  the  said 
parishes ;  and  in  the  full  and  free  and  fair  and  bond  fide  exercise 
and  discharge  of  the  discretion  and  duty  given  to  and  reposed  in  us 
[  *444  ]       in  and  *for  the  purpose  of  the  execution  of  the  charity,  and  without 
favour  or  affection  or  caprice  or  ill-feeling  towards  or  with  respect 
to  any  individual  or  any  class  or  grade  of  persons  whatever,  we 
unanimously  consider  the  said  G.  Joyce  the  proper  object  for  the 
benefit  of  such  charity  trust,  and  elected  him  accordingly." 

Mr.  Malins,  Mr.  R.  Painter,  and  Mr.  Harrison,  for  the  trustees, 
submitted  that,  by  the  will  of  the  testator  as  carried  out  by  the 
scheme,  an  unlimited  discretion  was  vested  in  the  trustees  to  select 
objects  of  the  charity  from  any  other  parish,  in  the  event  of  there 
not  being  an  individual  of  the  requisite  qualifications  in  the  parishes 
specified  by  the  will ;  that  the  rule  of  equity  as  well  as  at  law  was 
not  to  review  the  personal  discretion  of  trustees,  unless  on  a  charge 
of  corruption,  or  where  reasons  were  assigned  by  the   trustees 
themselves  which  were  untenable.      [A.-G.  v.  Scott  (l),  Rex  v. 
The    Bishop  of    London  (2),   Rex  v.    The  Archbishop    of  Canter- 
bury  (3),     Rex   v.    The   Bishop    of   Gloucester  (4),   Reg.    v.     The 
Governors  of  Darlington  School  (6),  Campbell  v.  Mackay  (6),  Penny 
V.    Turner  (7),  Fordyce  v.  Bridges  (8),  Potinger  v.  Wightman  (9), 
and  other  cases  were  cited.] 

[  ±*5  ]  Mr.  Bethell  and  Mr.  Scliomberg,  for  the  petitioners,  contended, 

that  there  was  nothing  in  the  will  to  warrant  the  selection  by  the 
trustees  of  an  individual  not  domiciled  in  one  or  other  of  the 
parishes  named :  The  Attorney-General  v.  The  Earl  of  Stamford  (10) ; 
and  that,  although  the  existing  scheme  contemplated  such  a  selec- 
tion, yet,  that  was  only  to  be  when  no  qualified  person  could  be 
found  in  the  specified  parishes.     *     *     * 

(1)  1  Ves.  Sen.  413.  (6)  45  R.  R.  1  (2  My.  &  Cr.  31). 

(2)  12  R.  R.  393  (13  East,  419).  (7)  78  R.  R.  158  (2  Ph.  493). 

(3)  13  R.  R.  409  (15  East,  117).  (8)  78  R.  R.  161  (2  PL  497). 

(4)  36  R.  R.  522  (2  B.  &  Ad.  158).  (9)  17  R.  R.  20  (3  Mer.  67). 

(5)  66  R.  R.  521  (6  Q.  B.  682).  (10)  55  B.  R.  489  (1  Ph.  737). 
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Mr.  Malins,  in  reply.  In  re 

Bbloved 

Wilkes's 

Thb  Lord  Chancellor  now  delivered  judgment,  and  after  stating     Chabitt. 

the  several  facts  of  the  case  to  the  effect  above  mentioned,      Ap     28' 

proceeded  as  follows : 

It  is  objected  upon  the  present  occasion  that  the  trustees  in 
having  elected  C.  Joyce  as  the  object  of  this  charity,  and  afterwards 
in  applying  the  funds  of  it  for  *his  benefit,  have  miscarried  in  their  [  '4*6  ] 
duty.  It  is  said,  first,  that  C.  Joyce  was  not  eligible  absolutely, 
and,  secondly,  that  he  was  not  eligible  relatively,  that  is,  that 
W.  Gale  being  of  one  of  the  parishes  and  being  qualified,  was  entitled 
to  a  preference  to  C.  Joyce,  even  supposing  C.  Joyce  to  have  been 
qualified.  It  is  further  said,  that  the  trustees  miscarried  in  not 
giving  due  notice  of  their  intention  to  proceed  to  an  election,  and 
that  the  effect  of  this  may  have  been  to  have  excluded  persons  from 
coming  forward,  who  were  well  entitled  to  have  the  funds  of  the 
charity  applied  to  the  education  of  their  sons. 

His  Lordship  here  adverted  to  an  impression  which  apparently 
existed  on  the  part  of  the  petitioners  and  others,  that  the  trustees 
had  laid  down  a  rule,  that  the  sons  of  farmers  were  not  persons  in 
a  station  of  life  fit  to  be  objects  of  the  charity,  and  expressed  his 
strong  conviction  that  there  was  no  ground  whatever  for  the 
idea,  and  that  it  was  an  entire  error  on  the  part  of  those 
entertaining  it. 

His  Lordship  next  considered  the  objection  taken  by  the 
petitioners  on  the  ground  of  want  of  notice  of  the  election,  and 
referring  to  the  statements  in  the  affidavits  filed  on  both  sides  on 
this  subject  observed,  that  it  was  impossible  to  say  that  injury  had 
been  done  to  any  human  being  by  the  alleged  want  of  notice,  and 
that  even  if  notice  was  necessary,  the  objection  was  purely  technical, 
and  resolved  itself  into  a  mere  question  of  regularity,  it  being  clear 
that  the  specified  parishes  had  been  exhausted  by  an  examination 
for  eligible  candidates. 

His  Lordship  then  noticed  the  general  question  of  what  was  to 
constitute  eligibility  in  parties  claiming  to  *have  the  funds  of  the  [  ***7  ] 
charity  applied  for  their  benefit,  and  remarked,  at  considerable 
length,  on  the  delicate  nature  of  the  duty  cast  upon  the  trustees  in 
determining  this  point,  and  on  the  disastrous  results  which  would 
inevitably  attend  any  other  method  of  dealing  with  the  subject  than 
that  of,  "  leaving  it  absolutely  in  the  discretion  of  the  trustees 
always  honestly  to  be  exercised."    His  Lordship  next  adverted  to 
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In  re        the  question  of  the  eligibility  of  W.  Gale,  so  far  as  it  depended  upon 

Wilkes's     his  father's  competency  or  incompetency  to  educate  him  as  stated 

habit  y.     jn  |.jie  wjjj^  ftn(j  conciu(je(|  by  observing,  "  I  cannot  say  that  there 

are  brought  before  me  materials  to  show  that  these  trustees  have 
acted  unfaithfully  in  coming  to  the  conclusion  that  Mr.  Gale's  son 
is  not  eligible.  Trustees  with  such  a  duty  to  perform  are  in  a  very 
painful  situation,  more  especially  clergymen,  because  when  they 
are  called  upon  to  show  the  bond  fide  exercise  of  their  discretion, 
they  may  be  required  to  state  circumstances  of  a  painful  and 
irritating  nature,  irritating  not  only  to  the  particular  individual  who 
may  be  personally  affected  by  them,  but  to  those  who  are  in  the 
same  situation,  and  sympathise  with  him."  His  Lordship  having 
then  noticed  that  no  particulars  were  stated  tending  to  show  that 
W.  Gale  was  ineligible  on  grounds  purely  personal  to  himself, 
proceeded  to  the  following  effect : 

The  question  therefore  is,  whether  it  was  the  duty  of  the  trustees 
to  enter  into  particulars,  or  whether  the  law  is  not,  that  trustees 
who  are  appointed  to  execute  a  trust  according  to  discretion,  that 
discretion  to  be  influenced  by  a  variety  of  circumstances  (as  in  this 
instance,  by  those  particular  circumstances  which  should  be  con- 
nected with  the  fitness  of  a  lad  to  be  brought  up  as  a  minister  of 
the  Church  of  England),  are  not  bound  to  go  into  a  detail  of  the 
grounds  upon  which  they  come  to  their  conclusion,  their  duty  being 
[  *4*8  ]  satisfied  by  *showing  that  they  have  considered  the  circumstances 
of  the  case,  and  have  come  to  their  conclusion  accordingly. 
Without  occupying  time  by  going  into  a  lengthened  examination  of 
the  decisions,  the  result  of  them  appears  to  me  so  clear  and  reason- 
able, that  it  will  be  sufficient  to  state  my  conclusion,  in  point  of 
law  to  be,  that  in  such  cases  as  I  have  mentioned  it  is  to  the  dis- 
cretion of  the  trustees  that  the  execution  of  the  trust  is  confided, 
that  discretion  being  exercised  with  an  entire  absence  of  indirect 
motive,  with  honesty  of  intention,  and  with  a  fair  consideration  of 
the  subject.  The  duty  of  supervision  on  the  part  of  this  Court  will 
thus  be  confined  to  the  question  of  the  honesty,  integrity,  and  fair- 
ness with  which  the  deliberation  has  been  conducted,  and  will  not 
be  extended  to  the  accuracy  of  the  conclusion  arrived  at,  except  in 
particular  cases.  If,  however,  as  stated  by  Lord  Ellenborough  in 
Rex  v.  The  Archbishop  of  Canterbury  (1),  trustees  think  fit  to 
state  a  reason,  and  the  reason  is  one  which  does  not  justify  their 
conclusion,  then  the  Court  may  say  that  they  have  acted  by 
(1)  13  E.  R.  409  (15  East,  117). 
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mistake  and  in  error,  and  that  it  will  correct  their  decision ;  but  if,         in  re 

without  entering  into  details,  they  simply  state,  as  in  many  cases      Wilkes's 

it  would  be  most  prudent  and  judicious  for  them  to  do,  that  they      Charxty- 

have  met  and  considered  and  come  to  a  conclusion,  the  Court  has 

then  no  means  of  saying  that  they  have  failed  in  their  duty,  or  to 

consider  the  accuracy  of  their  conclusion.    It  seems,  therefore,  to 

me,  that  having  in  the  present  case  to  look  to  the  motives  of 

the  trustees  as  developed  in  the  affidavits,  no  ground  exists  for 

imputing  bad  motives.     The  petitioners,  indeed,  candidly  state,  on 

the  face  of  their  petition,  that  they  do  not  impute  such  motives, 

they  merely  charge  the  trustees  with  a  miscarriage  as  regards  the 

doty  which  they  had  to  perform.    I  cannot,  therefore,  deal  with 

the  ease  as  if  the  petition  *had  contained  a  statement  of  a  different       [  **49  ] 

kind,  and  if  I  could,  still  I  should  say,  having  read  the  affidavits, 

that  I  see  nothing  whatever  which  can  lay  the  foundation  for  any 

judicial  conclusion,  that  the  trustees  intentionally  and  from  bad 

motives  failed  in  their  duty,  if  they  failed  at  all. 

With  respect  to  the  eligibility  of  W.  Gale,  if  the  trustees  acted 
upon  the  presumption  that  his  father  was  competent  to  educate 
him  as  a  minister  of  the  Church  of  England,  there  are  not  circum- 
stances enough  shown  to  enable  me  to  say  that  they  came  to  a 
▼rong  conclusion  in  that  respect,  and  if,  on  the  other  hand,  they 
•rted  with  regard  to  the  young  gentleman  himself,  no  facts  are 
skfcd  or  reasons  given  on  the  subject.  I  should  say,  as  a  general 
nile,  that  the  Court  ought  not  to  require  persons  to  state  reasons 
for  conduct  which  they  are  authorised  to  pursue,  because  such  a 
statement  made  in  one  case,  where  it  may  possibly  be  done  without 
**fl  and  mischief,  has  a  tendency  to  create  an  objection  against 
those  who,  in  other  cases,  do  not  make  it,  where  a  statement  of 
reasons  might  he  most  mischievous.  In  the  present  instance  I  do 
not  know,  nor  have  I  any  judicial  means  of  knowing,  whether  the 
trustees  acted  upon  the  ground  of  the  father's  competency,  or  on 
anything  in  respect  of  the  son :  they  have  forborne  to  state  any- 
thing in  the  slightest  degree  disrespectful  or  painful  to  either,  and 
m  that  I  think  they  have  acted  a  very  judicious  part;  for  they 
would,  undoubtedly,  have  greatly  increased  that  feeling  of  dis- 
appointment and  displeasure  which  has  arisen  at  the  election  of 
C.  Joyce,  if  they  had  entered  into  any  statement  reflecting  either 
upon  Mr.  Gale  or  his  son. 

His  Lordship  here  adverted  to  various  suggestions  of  misconduct 
against  the  trustees,  which,  though  not  *very  distinctly  brought       [  *450  ] 
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In  re  forward  by  the  affidavits  in  support  of  the  petition,  had  formed  the 
Wilkes's  subject  of  comment  by  counsel  at  the  Bar :  they  related  to  the  non- 
Charity.  election  of  any  lads  belonging  to  the  parishes,  the  tenor  of  the 
correspondence  between  the  Eev.  Mr.  Coney  and  the  Rev.  Mr. 
Joyce,  and  that  of  the  correspondence  between  the  Eev.  Mr. 
Robinson  and  Mr.  Gale,  and  also  to  the  manner  in  which  the 
election  had  been  conducted,  this  last  being  relied  on  as  showing 
that  the  case  of  W.  Gale  had  not  been  fairly  considered.  Hi6 
Lordship  having  disposed  of  these  several  imputations,  which  he 
treated  as  not  substantiated,  proceeded  as  follows : 

I  will  now  consider  an  objection,  fairly  and  properly  taken,  on 
the  part  of  Mr.  Gale,  namely,  that  if  his  son  was  equally  eligible 
with  C.  Joyce,  he  was  entitled  to  the  preference.    Nothing  can  be 
more  clear  than  this,  and  if  I  saw  any  reason  to  think,  which  I  do 
not,  that  the  trustees  did  not  also  entertain  this  opinion,  I  should 
express  myself  more  strongly ;  for  there  is  no  doubt  that  if  there 
be  in  either  of  these  parishes  a  youth  who,  in  the  honest  judgment 
of  the  trustees  or  the  majority  of  them,  is  fit  and  proper  to  be 
brought  up  as  a  minister  of  the  Church  of  England,  and  his  father 
is  incompetent  to  bring  him  up  to  that  situation,  he  is  entitled  to 
the  preference  over  any  not  of  these  parishes,  though  in   other 
respects  fully  equal  to  him.     The  affidavit  of  the  trustees  states 
that  they  investigated  and  properly  considered  the  parishes,  and 
they  must  have  so  done   from  considering  the  parishes  as  the 
preferable   places    from   which    to    select    the    candidate.     It    is 
remarked,  however,  that  the  affidavit  does  not  in  terms  state  that 
W.  Gale  was  ineligible.     This  is  so,  and  it  would  have  been  better 
had  the  evidence  been  more  explicit  on  the  point ;  but,  at  the  same 
[  •451  ]       time,  I  think  *it  is  impossible  to  read  the  affidavit  without  under- 
standing the  trustees  distinctly  to  say,  that  W.  Gale   was  not 
eligible.    They  say  that   they  fairly  considered  the  cases  of  the 
two  youths.     Now  they  could  not  have  done  this  in  reference  to 
W.  Gale,  unless  they  considered  his  case  individually  and  on  the 
point  whether  he  was  or  was  not  eligible,  unless,   indeed,  they 
proceeded  upon  an  idea  of  comparative  eligibility,  a  notion  which  I 
cannot  believe  they  entertained.     I  have  attentively  considered  how 
far  the  inference  sought  to  be  drawn,  that  the  trustees  considered 
the  cases  in  comparison  one  with  another,  is  fairly  deducible  from 
the  statement  in  the  affidavit,  and  I  must  say  that  I  consider  that 
statement  to  import  that  W.  Gale's  merits  were  considered  indi- 
vidually, and  that  C.  Joyce's  merits  were  considered  individually, 
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and  that  the  trustees  came  to  what  they  allege  to  be  a  conscientious        in  re 
conclusion  that  W.  Gale  was  not  eligible,  this  conclusion  being     Wilkes's 
founded  either  on  his  father's  good  circumstances,  or  on  grounds     Chawty- 
personal  to  himself,  or  on  some  of  the  many  reasons  which  might 
well  exist  in  determining  upon  the  eligibility  of  a  youth  to  be 
brought  up  as  a  minister  of  the  Church  of  England. 

The  application,  therefore,  not  being  established  on  the  ground 
of  any  exclusive  rule  adopted  by  the  trustees  which  they  had  no 
right  to  adopt,  and  the  absence  of  notice  of  the  election  forming  no 
objection  for  the  reasons  I  have  before  mentioned,  and  the  affidavits 
stating  that  the  claims  of  each  of  the  candidates  were  fairly, 
honestly,  and  impartially  considered,  and  not  being  able  to  discover 
any  one  fact  which  at  all  warrants  me  in  doubting  the  correctness 
of  this  statement,  I  own  it  does  appear  to  me  that  I  have  no  just 
grounds  upon  which  I  can  claim  a  right  to  exercise  that  discretion 
♦which  is  vested  in  the  trustees,  and  to  say  that  W.  Gale  was  [  **52  ] 
eligible,  and  that  he,  therefore,  ought  to  have  been  elected. 

Then  to  what  conclusion  should  this  lead  in  reference  to  the 
question  of  costs.  I  am  not  aware  of  any  instance  in  which  trustees 
have  been  fixed  with  costs,  except  where  they  have  acted  either 
upon  improper  motives,  or  with  such  neglect  and  want  of  caution  as 
to  render  their  conduct  liable  to  be  considered  as  amounting  to  a 
breach  of  trust.  In  cases  of  this  kind  I  conceive  they  ought  to  be 
charged  with  costs ;  but  there  can  be  no  reason  for  applying  the 
same  rule  to  a  case  where  they  are  brought  before  the  Court  upon 
a  petition,  disclaiming  any  imputation  of  indirect  motives,  and 
containing  a  distinct  statement  that  all  that  is  imputed  to  them  is 
a  miscarriage  in  regard  of  their  duty,  and  where  too  I  see  no 
ground  for  imputing  to  them  any  improper  or  negligent  conduct. 
I  think,  therefore,  that  these  trustees  are  entitled  to  their  costs. 

The  question  next  arises  with  regard  to  the  costs  of  the  petitioners. 
I  should  be  sorry  to  fix  the  stigma  upon  these  gentlemen  of  having 
acted  from  an  improper  motive ;  it  is  however  plain,  that  they 
have  proceeded  on  a  mistaken  impression  of  the  motives  and 
conduct  of  the  trustees.  On  the  whole,  it  seems  to  me,  that  I  must 
order  the  petitioners  to  pay  their  own  costs,  the  costs  of  the  trustees 
being  paid  out  of  the  charity  fund. 
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ATTORNEY-GENERAL     v.    The    BIRMINGHAM    and 
OXFORD  JUNCTION   RAILWAY   COMPANY. 

(3  Mac.  &  G.  453—462  ;  S.  C.  16  Jur.  113 ;  18  L.  T.  33.) 

A  Railway  Company  was  constituted  in  1846,  for  the  purpose  of  making 
a  railway  from  A.  to  B.,  with  a  diverging  line  to  C.  In  June,  1851,  the 
line  of  railway  from  A.  to  B.  was  nearly  completed,  but  no  steps  had  been 
taken  to  construct  the  diverging  line.  An  information  was  then  filed  by 
the  Attorney -General  at  the  relation  of  certain  parties  claiming  to  be 
interested  in  the  diverging  line,  to  restrain  the  Company  from  opening  the 
line  from  A.  to  B.,  except  with  the  intention  of  completing  also  the  diverg- 
ing line  :  Held,  upon  demurrer,  that  the  neglect  by  the  Company  to 
complete  the  whole  line  could  not  be  regarded  in  the  light  of  a  public 
injury  so  as  to  warrant  the  interference  of  the  Attorney-General. 

The  object  of  this  information  was  in  effect  to  restrain  the  Great 
Western  Railway  Company  from  proceeding  with  the  construction, 
or  opening  of  a  part  only  of  the  Birmingham  and  Oxford  Junction 
Railway,  or  any  otherwise  than  for  the  purpose  of  completing  the 
whole  of  the  lines  of  railway  by  the  Birmingham  and  Oxford 
Junction  Act  authorised  to  be  made.  The  equity  relied  upon  was 
founded  on  that  established  in  the  case  of  Cohen  v.  Wilkinson  (l), 
and  a  proceeding  by  ^information  was  adopted  from  the  apprehen- 
sion that  a  bill  might  be  met  with  an  objection  on  the  ground  of 
acquiescence :  Graham  v.  The  Birkenhead,  Lancashire,  and  Cheshire 
Junction  Railway  Company  (2). 

It  appeared  by  the  information,  which  was  filed  on  the  2nd  June, 
1851,  that  the  Birmingham  and  Oxford  Junction  Railway  was  pro- 
jected in  1845,  for  the  purpose  of  making  a  line  of  railway  to 
commence  at  Birmingham,  to  pass  through  Warwick  and  Leaming- 
ton, and  to  terminate  by  a  junction  with  the  Oxford  and  Rugby 
Railway  in  the  parish  of  Fenny  Compton,  together  with  a  line  of 
railway  which  was  to  diverge  from  the  line  of  railway  so  pro- 
posed, and  to  terminate  at  Stratford-upon-Avon,  by  a  junction  with 
the  Stratford-upon-Avon  Branch  of  the  Oxford,  Worcester,  and 
Wolverhampton  Railway. 

The  information  stated  the  issuing  of  prospectuses  to  this  effect, 
and  that  public  meetings  were  held  at  Stratford-upon-Avon  to 
further  the  obtaining  of  an  Act  of  Parliament,  in  accordance  with 
such  prospectuses;  that  the  Act  was  obtained  in  1846,  which 
recited,  among  other  things,  that  the  making  of  the  whole  lines  of 
railway  as  above  stated  would  be  of  great  public  advantage ;  that 
by  the  Act,  "  the  Birmingham  and  Oxford  Junction  Railway  Act, 

(1)  85  B.  B.  54,  see  p.  61  (1  Mac.  &         (2)  86  B.  B.  50  (2  Mao.  &  G.  146). 
G.  481). 
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1846,"  the  Company  was  constituted  and  empowered  to  sell  their 
line  to  the  Great  Western  Railway  Company.    The  information 
then  stated.  that*shortly  after  the  passing  of  the  Act,  an  agreement 
was  entered  into  between  the  Birmingham  and  Oxford  Junction 
Railway  Company,  the  Birmingham,  Wolverhampton,  and  Dudley 
Baflwav  Company,  and  the  Great  Western  Bailway  Company,  for 
•the  purchase  of  the  two  former  railways,  whereby,  after  fixing  the 
Earns  of  money  at  which  they  were  to  be  sold  and  transferred  to 
the  Great  Western  Railway  Company,  the  price  to  be  considered 
due  on  the  1st  July,  1850,  it  was  provided,  that  if  the  Great  Western 
Railway  Company  should   think  fit  to  require  the   opening  and 
working  any  portion  of  the  said  line  of  railway,  previous  to  the 
completion  of  the  whole,  and  not  otherwise,  the  same  should  be 
opened  and  worked  accordingly  as  such  portion  of  the  line  could  be 
completed;  and  thereupon  the  monies  agreed  to  be  paid  should 
become  payable  six  months  after  such  partial  opening,  in  the  same 
manner  as  if  the  whole  had  been  opened.     The  information  then 
stated,  the  passing  of  another  Act  of  Parliament  in  1848,  conferring 
additional  powers  on  the  Great  Western  Railway  Company,  and 
whereby  the  agreement  was  ratified  and  made  binding ;  and  it  was 
thereby  enacted,  that  there  should  be  a  joint  board  of  management 
selected  by  the  Great  Western  Railway  Company  from  the  two 
other  Companies  wbo  were  to  have  and  exercise  the  same  powers  in 
inference  to  the  construction  of  the  two  undertakings  and  the 
general  management  of  the  affairs  of  the  two  lines  as  the  directors 
of  either  might  have  had,  but  for  the  passing  of  the  Act  with 
reference  to  the  construction  and  management  of  either  of  the  said 
undertakings,  or  the  management  of  the  affairs  of  either  of  the  said 
Companies.    The  information  then  stated,  that  the  Birmingham 
and  Oxford  Junction  Railway  Company  had  raised  all  the  capital 
for  the  construction  of  the  entire  line  of  railway  authorised  by  their 
Act  to  be  made,  and  had  (previously  to  their  sale  to  the  Great 
Western  Bailway  Company)  caused  notices  to  be  given   to  the 
several  landowners  on  that  portion  only  of  their  line  between 
Birmingham  and  the  Oxford  and  Rugby  Railway ;  and  that  the 
board  of  management,  since  the  sale  *to  the  Great  Western  Rail- 
way Company,  had  proceeded  with  the  construction  of  that  line, 
and  that  the  same  was  in  a  forward  state,  and  would  be  shortly 
ready  to  be  opened  for  traffic ;  that  no  notices  had  been  served  on 
the  landowners  on  that  portion  of  the  intended  line  between  the 
Birmingham  and  Oxford  line,  and  the  town  of  Stratford-upon-Avon, 
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either  by  the  Birmingham  and  Oxford  Junction  Railway  Company, 
or  the  board  of  management.     The  information  then  stated,  that, 
in  answer  to  inquiries  by  the  shareholders,  the  board  of  manage- 
ment had  made  certain  representations  as  to  their  intention    of 
proceeding  with  the  construction  of  the  diverging  line  to  Stratford- 
upon-Avon;   whereas   in   fact  they  intended  without  any  lawful 
authority  to  abandon  its  construction  altogether.     The  information 
then  stated,  that  the  powers  for  the  compulsory  purchase  of  lands 
would  expire  on  the  3rd  August  then  next,  and  that  there  was  yet 
time  for  the  purpose  of  giving  the  requisite  notices  for  the  diverging 
line  to  Stratford-upon-Avon.     The  information  then  stated,  that  on 
the  81st  March,  1850,  letters  were  written  at  the  instance  of  a 
numerous  body  of  shareholders  of  the  Birmingham  and  Oxford  line, 
and  otherwise  interested  in  the  completion  of  the  diverging  line,  to 
the  secretaries  of  the  Birmingham  and  Oxford  Junction  and  the 
Great  Western  Railway  Companies,  urging  on  them  the  propriety 
of  serving  the  requisite  notices  for  and  proceeding  with  the  con- 
struction of  the  diverging  line,  and  representing  to  them  that  no 
steps  had  been  taken  for  the  purpose  of  enabling  them  to  commence 
the  construction  of  the  diverging  line.  * 

The  information  charged  that  there  did  not  exist  any  legal  remedy 
for  compelling  the  Birmingham  and  Oxford  Junction  Railway  Com- 
pany to  deliver  notices  to  *  treat  within  the  period  which  then 
remained  for  exercising  their  powers  of  compulsory  purchase. 

The  information  prayed  a  declaration  that  the  Birmingham  and 
Oxford  Junction  Railway  Company  were  bound  to  construct  the 
whole  of  the  lines  of  railway  which  by  the  Birmingham  and  Oxford 
Junction  Railway  Act,  1846,  they  were  authorised  and  empowered 
to  construct,  and  particularly  the  diverging  line  to  Stratford-upon- 
Avon,  and  that  they  were  bound  to  open  the  whole  of  the  lines  of 
railway  simultaneously ;  and  it  also  prayed  an  injunction  against 
proceeding  with  or  opening  for  traffic  the  portion  of  the  line  which 
was  nearly  ready  for  opening,  until  the  diverging  line  should  be 
constructed,  or  until  the  Birmingham  and  Oxford  Junction  Railway 
Company  should  have  given  proper  and  effectual  notices  to  the 
owners  of  the  lands  required  for  the  diverging  line  of  railway  of 
their  intention  to  treat  for  and  purchase  the  same. 

The  defendants,  the  Birmingham  and  Oxford  Junction  Railway 
Company,  and  the  Great  Western  Railway  Company,  having  severally 
demurred  for  want  of  equity,  these  demurrers  were,  upon  argument, 
allowed  by  the  Vice-Chancellor  Knight  Bruce,  on  the  26th  June, 
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1851.  No  demurrer  was  put  in  by  the  Birmingham,  Wolver- 
hampton, and  Dudley  Bail  way  Company,  as  it  was  thought  that 
the  demurrers  of  the  other  two  Companies  would  comprise  the 
whole  case.  A  motion  was  also  made  on  the  same  day  for  an 
injunction  in  the  terms  of  the  prayer  of  the  information,  but  the 
Vice-Chancellor  did  not  think  fit  to  make  any  order  thereupon, 
except  that  he  ordered  the  costs  of  the  motion  to  be  paid  by  the 
relators.  The  present  appeal  was  from  both  these  decisions,  and 
it  was  agreed  that  there  should  be  only  one  hearing  for  both 
defendants. 

Mr.  Bacon  and  Mr.  Daniel,  for  the  information,  and  in  support 
of  the  appeal  motion,  [cited  Blakemore  v.  The  Glamorgan- 
shire Canal  Navigation  {}),  Reg.  v.  The  Eastern  Counties 
Railway  Company  (2)] : 

The  public  have  such  an  interest  in  the  performance  of  the 
contract  by  the  execution  of  the  whole  railway,  as  that  any  indi- 
vidual as  well  as  all  are  properly  represented  by  the  Attorney- 
General,  in  the  same  manner  as  he  intervenes  in  cases  of  charity 
or  public  nuisance ;  and  the  information  is  founded  on  the  same 
equity  as  that  established  in  Cohen  v.  Wilkinson  (3). 

[They  also  referred  to  Agar  v.  The  Regent's  Canal  Company  (4), 
and  Mayor,  Ac.  of  King's  Lynn  v.  Pemberton  (s).] 

Mr.  Bethell,  Mr.  Rolt,  and  Mr.  G.  L.  Russell,  contra  : 

This  is,  in  fact,  an  application  by  the  Attorney-General  for  the 
specific  performance  of  an  Act  of  Parliament,  a  proceeding  which 
we  submit  is  wholly  without  precedent,  and  contrary  to  principle. 
The  Court  of  Queen's  Bench  is  the  proper  tribunal  for  enforcing 
the  execution  of  their  duties  by  public  bodies.    *     *    * 

Mr.  Bacon,  in  reply.    *     *     * 

The  Lord  Chancellor  : 

The  equity  on  which  this  information  is  supposed  to  be  founded, 
arises  out  of  an  alleged  breach  of  duty  imposed  under  an  Act  of 
Parliament.  The  question  is,  whether  the  defendants  have  failed 
in  the  performance  of  their  duty,  and,  if  so,  whether  the  non- 
performance of  such  duty  gives  the  Attorney -General  the  power  to 


(1)  36  B.  B.  289  (1  My.  &  K  164). 

(2)  10  Ad.  &  El.  531. 

(3)  85  B.  R  54  (1  Mac.  &  G.  481). 

B.B. — VOL.  LXXXVH. 


(4)  14B.B.  217  (Coop.  77). 

(5)  18  B.  B.  62  (1  Swanst  250). 
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come  to  this  Court,  and,  in  effect,  to  compel  a  specific  performance 
of  an  Act  of  Parliament.  The  Attorney-General  appears  here  in 
order  that  the  defendants  may  be  stopped  from  doing  that  which  is 
not  expressly  forbidden  by  the  Act  of  Parliament ;  but,  unless  I 
were  prepared  to  say  that  the  Attorney-General  is  entitled,  in  every 
case  where  the  public  interests  may  or  are  alleged  to  be  neglected, 
to  come  into  *equity,  I  must  hold  that,  in  the  present  case  no  suffi- 
cient grounds  have  been  shown  for  his  interference.  Undoubtedly, 
the  Attorney-General  has  a  right  to  represent  the  public,  either  in 
equity  or  by  prosecution  at  law,  in  cases  where  the  public  interests 
are  exposed  to  danger  or  mischief,  and  in  the  course  of  the  argu- 
ment several  authorities  were  cited  to  show  that  such  interference 
is  recognised  in  equity ;  but  the  informations  in  all  those  casea 
were  directed  to  the  repression  of  acts  which  the  parties  had  no 
legal  right  to  do,  and  which  were  not  only  not  authorised  to  be 
done,  but  were,  in  fact,  acts  of  public  nuisance.  I  cannot  extract 
from  this  information  any  grounds  to  warrant  the  exercise  of  such 
a  jurisdiction  in  the  present  case ;  and,  under  these  circumstances, 
I  think  the  demurrers  must  be  allowed. 


1851. 

lkb.  27. 

March  1,  8,5. 

Aug.  6. 

On  Appeal. 

Lord 
Truro,  L.C. 

[468] 


GLYN  v.  CAULFEILD. 

(3  Mac.  &  G.  463—475 ;  S.  C.  15  Jur.  807 ;  18  L.  T.  215.) 

The  defendants  in  a  suit  were  shareholders  in  a  Company  and  had  been 
authorized  by  the  other  shareholders  to  wind  up  its  affairs,  and  for  this 
purpose,  among  other  things,  to  send  out  agents  to  India.  The  plaintiffs 
in  the  suit  having  brought  actions  against  the  defendants  as  shareholders,  in. 
respect  of  certain  debentures  issued  by  the  Company,  the  defendants  there- 
upon filed  a  bill  on  behalf  of  themselves  and  the  other  shareholders  to 
restrain  the  actions,  and  to  obtain  relief  in  respect  of  the  debentures.  The 
plaintiffs  then  filed  a  bill  against  the  defendants  for  discovery  in  aid  of  the 
actions.  From  the  answers  of  the  defendants  to  this  bill  it  appeared  that 
they  had  in  their  actual  possession,  certain  letters  which  had  passed  between 
the  defendants  and  the  directors  and  shareholders  of  the  Company  and  the 
agents  in  India,  after  the  dispute  had  arisen  and  in  contemplation  of  and 
pending  proceedings  in  respect  of  the  dispute  and  for  the  purpose  of  assist- 
ing the  defence  of  the  defendants  and  the  other  shareholders.  On  a  motion 
by  the  plaintiffs  for  the  production  of  these  letters,  the  defendants  sub- 
mitted that  they  were  not  bound  to  produce  them,  first,  because  they  held 
them  on  behalf  of  themselves  and  also  of  the  other  shareholders  of  the 
Company  who  were  not  parties  to  the  suit,  and,  secondly,  because  the 
letters  fell  within  the  class  of  privileged  communications :  Held,  ordering 
the  production,  that  the  defendants  sufficiently  represented  the  whole  body 
of  shareholders  for  the  purposes  of  the  litigation,  and  that  so  far  as  the 
parties  by  or  to  whom  the  letters  were  sent  were  shareholders  of  the 
Company,  the  letters  were  not  privileged :  Held,  also,  that  the  circumstance, 
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that  the  letters  related  to  the  matters  in  dispute  and  arose  out  of  communi-         Glyn 
cations  between  the  shareholders  themselves  with  a  view  to  their  defence  in  *• 

the  suit,  formed  no  ground  of  protection. 

Professional  privilege,  as  a  ground  of  exemption  from  production  of 
documents,  is  adopted  simply  from  necessity,  and  ought  to  extend  no 
further  than  absolutely  necessary  to  enable  the  client  to  obtain  professional 
advice  with  safety. 

This  was  an  application  by  three  of  the  defendants  in  the  suit, 
Elliott,  Wilson,  and  Brownrigg,  to  discharge  an  order  made  by  the 
Vice-Chancellor  Knight  Brucb,  directing  the  production  of  certain 
documents,  appearing  by  the  answers  of  the  said  defendants  to  be 
in  their  possession. 

The  defendants  Elliott  and  Wilson  were  actual  shareholders  in  a 
partnership  or  Company  consisting  of  a  number  of  persons,  and 
called  "  The  Bengal  Indigo  Company ;  "  the  defendant  Brownrigg 
had  been  a  shareholder,  but  had  retired.  In  the  year  1848,  the 
Company  'became  embarrassed,  and  the  three  defendants  were  [  **6*  ] 
appointed  to  act  as  a  committee  on  behalf  of  the  body  of  share- 
holders, to  settle  claims  against  the  Company,  and  to  co-operate 
with  the  directors  of  the  Company  in  winding  up  its  affairs.  By 
an  indenture  dated  the  10th  May,  1848,  the  defendants  were 
empowered  to  send  agents  to  India  for  carrying  out  the  objects 
just  mentioned ;  and,  in  August,  1848,  they  were,  by  power  of 
attorney  from  the  directors  of  the  Company,  further  empowered 
to  manage  and  arrange  the  affairs  of  the  Company  in  London.  In 
pursuance  of  the  powers  conferred  on  them  by  the  indenture  of  the 
10th  May,  1848,  the  defendants  appointed  W.  B.  Elliott  and  H.  W. 
Crawford  to  proceed  to  India  as  their  agents. 

The  plaintiffs  in  the  present  suit  having  brought  actions  against 
the  three  defendants  before  named  and  other  parties  defendants  in 
the  suit  as  members  of  the  Company,  upon  certain  debentures 
issued  by  the  Company,  the  defendants  filed  a  bill  on  behalf  of 
themselves  and  the  other  shareholders,  praying  an  injunction  to 
restrain  the  plaintiffs  from  proceeding  with  the  actions,  and  that 
the  debentures  upon  which  the  actions  were  brought  might  be 
delivered  up. 

The  plaintiffs  then  filed  the  present  bill  against  the  defendants 
for  discovery  in  aid  of  their  actions  at  law.  To  this  bill  answers 
were  put  in,  and  it  was  on  the  joint  answer  of  the  defendants 
Elliott  and  Wilson,  and  the  separate  answer  of  the  defendant 
Brownrigg,  that  the  question  now  under  discussion  arose.  By 
these  answers  it  was  alleged,  that  the  debentures  upon  which  the 

10—2 
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Glyn        actions  were  brought  had  been  deposited  with  Messrs.  Gockerell 
Caulfkild.    &  Go.  for  the  purpose  of  enabling  them  to  raise  money  for  the  use 

[  *465  ]  of  the  Company ;  but  *that  Messrs.  Cockerell  &  Co.  had,  in  violation 
of  their  duty,  deposited  them  with  the  plaintiffs,  as  a  security  for 
advances  made  to  the  plaintiffs  for  the  use  of  Messrs.  Cockerell 
&Co. 

The  documents  to  which  the  order  sought  to  be  discharged 
applied,  and  the  actual  possession  of  which  by  the  defendants 
was  admitted,  consisted  of  three  classes,  namely,  first,  communica- 
tions between  the  defendants  or  some  of  the  shareholders  of  the 
Company  on  the  one  hand,  and  the  solicitors  of  the  Company  on 
the  other,  after  the  dispute  with  the  plaintiffs  arose ;  secondly, 
letters  written  by  the  defendants  Elliott,  Wilson,  and  Brownrigg,  to 
the  directors  and  secretary  of  the  Company  and  to  the  agents  in 
India,  after  the  matters  in  question  in  the  suit  had  arisen  and  in 
contemplation  of  or  pending  proceedings  in  respect  of  various 
matters  and  in  particular  of  the  claims  of  the  plaintiffs,  and  for 
the  purpose  of  communicating  to  the  persons  to  whom  they  were 
addressed  the  proceedings  adopted  in  respect  of  such  claims  and 
the  opinion  of  the  legal  advisers  consulted  by  the  defendants,  or 
for  the  purpose  of  being  submitted  to  or  of  obtaining  information 
to  be  submitted  to  such  legal  advisers  and  the  shareholders  ; 
thirdly,  letters  to  the  defendants  Elliott,  Wilson,  and  Brownrigg, 
by  the  directors  or  the  secretary  of  the  Company  or  the  agents  in 
India,  after  the  matters  in  question  in  the  suit  had  arisen  and  in 
contemplation  of  or  pending  proceedings  in  respect  of  various 
matters  and  in  particular  of  the  plaintiffs'  claim,  and  for  the 
purpose  of  being  communicated  to  such  legal  advisers  and  the 
shareholders,  and  for  the  purpose  of  obtaining  their  opinions 
thereon. 

The  Vicb-Chancellor  having  made  an  order  directing  the  pro- 

[  *466  ]  duction  of  the  documents  above  mentioned  in  *the  second  and 
third  classes,  being  included  in  the  second  and  third  schedules  of 
the  answers,  the  defendants  now  brought  the  case  before  the 
Lord  Chancellor. 

Mr.  R.  Palmer  and  Mr.  Cotton,  in  support  of  the  applica- 
tion to  discharge  the  order  of  the  Vice-Chancellor  : 

*  *  We  contend,  that  it  is  an  established  principle  of  this  Court, 
that  the  discovery  to  which  a  plaintiff  is  entitled  does  not  extend  to  the 
discovery  of  evidence  obtained  or  prepared  by  professional  persons 
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and  communicated  for  the  purposes  of  defence;  and  that  the  Oltk 
application  oi  this  principle  to  the  present  case,  would  protect  caulfeild. 
from  production  the  documents  now  in  question.  [They  cited 
Walker  v.  Wildman  (1),  Greenough  v.  Gaskell(2),  Penruddoek  v. 
Hammond  (3),  Lord  Walsingham  v.  Ooodricke  (4),  Pearse  v. 
Pearse  (5),  Steele  v.  Stewart  (6),  Holmes  v.  Baddeley(7)f  Reid 
T.  Langlois  (8),  Clagett  v.  Phillips  (9),  Taylor  v.  RundeU  (10),  Murray 
▼.  Water  (U),CarZi«{e  v.  Tfee  5outA  Eastern  Railway  Company  (12)]. 

Afr.  Jtal  and  Mr.  Selwyn,  in  support  of  the  order  of  the       t  468  J 
Vicb-Chancbllor  : 

With  regard  to  the  possession  of  the  documents  in  question,  the 
facts  of  the  case  show  that  they  are  not  merely  manually  but 
legally  in  the  defendants'  possession,  and  must  be  produced  : 
Hardmanv.  Ellames  (13).  *  *  It  has  never  been  held  that  the 
mere  assertion  of  a  joint  possession  is  sufficient,  but  the  Court 
has  always  required  the  fact  to  be  clearly  made  out :  Walburn  v. 
hgilhy  (u)t  Murray  v.  Walter  (ll)  Taylor  v.  RundeU  (10),  Reid  v. 
Ltnglois  (8).  [They  also  cited  Richardson  v.  Hastings  (Id),  Taylor  v. 
Salmon (\6), Richardson  v. harpent  (17),  and  Llewellyn  v.  Badeley  (18)]. 

Mr.  R.  Palmer,  in  reply.     *     *     *  [  469  ] 

Besides  the  cases  before  noticed,  those  of  The  Sheffield  Canal 
Company  v.  The  Sheffield  and  Rotheram  Railway  Company  (19), 
Adam*  v.  Fisher  (20),  Mozley  v.  Alston  (21)  were  also  referred  to  in 
the  course  of  the  argument. 

The  Lord  Chancellor,  after  detailing  the  facts  of  the  case  to  the       ^*g*5- 
effect  above  stated,  proceeded  as  follows :  [  470  ] 

The  actual  possession  by  the  defendants  of  the  documents 
required  to  be  produced  is  admitted ;  but  exemption  from  pro- 
duction is  claimed  for  these  documents,  first,  for  certain  reasons 

(I)  22  B.  B.  234  (6  Madd.  47).  (12)  84  B.  B.  248  (1  Mac.  &  G.  689). 
<2)  36  B.  B.  258  (1  My.  &  K.  98).  (13)  39  B.  B.  344  (2  My.  &  K.  745). 
(3)  83  B>  B.  114  (11  Bear.  59).  (14)  36  B.  B.  216  (1  My.  &  K.  61). 
14)  64  B.  B.  226  (3  Hare,  122).  (Id)  64  B.  B.  86,  89  (7  Beav.  301, 
(5)  75  B.  B.  4  (1  De  G.  &  Sm.  12).  323) ;  64  B.  B.  99  (7  Beav.  354). 

•6*  65  B.  B.  423  (1  Ph.  471).  (16)  48  B.  B.  34  (4  My.  &  Cr.  134). 

(7)  65  B.  B.  427  (I  Ph.  476).  (17)  60  B.  B.  251  (2  Y.  &  C.  C.  0. 
;*;  H4  R.  B.  207  (1  Mac.  &  G.   507). 

«7).  (18)  58  B.  B.  174  (1  Hare,  527). 

(»)  60  B.  B.  47  (2  Y.  &  0.  0.  C.  82).  (19)  65  B.  B.  431  (1  Ph.  484). 

(10)  54  B.  B.  227  (Cr.  &  Ph.  101).  (20)  45  B.  B.  328  (3  My.  &  Cr.  526). 

(II)  54  B.  B.  232  (Cr.  &  Ph.  114).  (21)  65  B.  B.  520  (1  Ph.  790). 
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Glyn        connected  with  the  possession  thereof,  and,  secondly,  on  the  ground 
CAULmu>.   of  privilege. 

With  respect  to  the  first  ground  which  regards  the  possession, 
the  defendants  allege  that  they  hold  the  documents  in  the  second 
schedule  as  the  agents  and  on  behalf  of  the  directors  and  share- 
holders, whose  property  the  documents  are;  that  none  of  the 
directors  are  parties  to  the  suit;  that  very  many  of  the  share- 
holders are  not  parties ;  and  that  the  directors  have  not  authorised, 
and  the  shareholders  or  many  of  them  not  parties  to  the  suit  object 
to,  the  production  of  the  documents:  and  they  allege,  that  they 
hold  the  documents  in  the  third  schedule  as  the  agents  and  on 
behalf  of  the  shareholders  who  were  parties  to  the  deed  of  the 
10th  May,  1848,  many  of  whom  are  not  parties  to  the  suit,  and 
that  some  of  those  parties  decline  to  authorise  the  production  of 
these  documents.  With  regard  to  the  objection  to  the  production 
upon  the  ground  of  parties  being  interested  in  the  documents  who 
are  not  parties  to  the  suit,  I  am  of  opinion  that  the  defendants 
sufficiently  represent  the  whole  of  the  partners  or  shareholders  for  all 
the  purposes  of  this  litigation,  and  that,  apart  from  the  question  of 
privilege,  these  documents  ought  to  be  produced  by  the  defendants. 

The  opinion  I  have  formed  will  not  be  found  at  variance  with 
[  *47i]  any  of  the  authorities  which  have  been  *cited  when  those  cases  are 
fully  considered.  In  Walburn  v.  Ing%Lby{\)  the  documents  were 
not  in  the  actual  possession  of  the  party,  but  were  in  the  possession 
of  the  solicitor  upon  whom  the  order  was  made,  that  solicitor  being 
deemed  to  be  the  common  agent  of  the  party  to  the  suit  and  other 
parties  not  before  the  Court  and  who  opposed  the  production :  the 
order  was  professed  to  be  made  upon  the  principle  that  the  Court 
has  a  right  to  give  the  plaintiff  whatever  access  the  defendant  him- 
self would  be  entitled  to,  and  this  decision  was  affirmed  by  the 
Lord  Chancellor.  It  is  true  that,  in  Murray  v.  Walter  (2),  Lord 
Cottenham  observed,  that  there  must  be  some  peculiarity  in  the 
case  of  Walburn  v.  lvgilby  which  does  not  appear  in  the  report,  and 
refused  to  order  the  defendant  to  produce  documents  in  the  pos- 
session of  the  treasurer  of  a  partnership  who  was  the  agent  of  the 
defendant  and  the  other  partners  in  such  partnership :  he  decided 
that  the  practice  was  not  to  order  a  defendant  to  produce  docu- 
ments held  by  an  agent  for  the  defendant  and  others,  and  he 
observed  (as  the  apparent  ground  of  that  decision),  "  when  docu- 
ments are  in  the  possession  of  A.  B.  and  C,  you  cannot  order  that 

(1)  36  E.  B.  246  (1  My.  &  K.  61).  (2)  54  E.  E.  232  (Cr.  &  Ph.  114). 


?ol.lxxxtil]  1851.    CH.     3  MAC.  &  G.  471—478.  151 

A.  shall  produce  them,  and   that  for  the  best  possible  reason,        Olyk 
namely,  that  he  could  not  produce  them."    In  Reid  v.  LangUAs  (1),    caulfbild. 
one  partner  was  protected  from  producing  documents  belonging  to 
the  partnership,  though  in  his  own  actual  possession  ;  but  in  that 
ease  the  other  partner,  not  before  the  Court,  was  deemed  to  have 
had  a  distinct  interest :  the  suit  related  to  a  ship  which  the  defen- 
dant alleged  to  belong  to  himself  alone,  whereas  the  documents 
required  to  be  produced  for  inspection  belonged  to  the  partnership 
*of  himself  and  his  father  ;  besides,  even  if  the  ship  had  belonged      [  »472  ] 
to  the  partnership,  which  it  did  not,  being  registered  in  the  name 
of  the  defendant  alone,  so  that  the  interest  of  the  absent  partner 
had  been  identical  with  that  of  the  defendant  as  regards  both  the 
ship  and  the  documents,  a  case  of  two  partners  presents  no  diffi- 
culty in  bringing  both  before  the  Court,  but  such  a  case  is  totally 
different  from  that  of  a  Company  consisting  of  a  numerous  body  of 
shareholders.    As  regards  the  case  before  me,  it  is  one  of  that 
class  in  which  it  is  considered  that  convenience,  if  not  necessity, 
requires  that  some  of  the  shareholders  in  a  Company  should  repre- 
sent the  rest  for  the  purposes  of  litigation.    In  Taylor  v.  RundeU  (2) 
Lord  Cottknham  observes,  "  If  a  defendant  has  a  joint  possession 
of  a  document  with  somebody  else  who  is  not  before  the  Court,  the 
Court  will  not  order  him  to  produce  it,  and  this  for  two  reasons, 
the  one  is,  that  a  party  will  not  be  ordered  to  do  that  which  he 
cannot  or  may  not  be  able  to  do,  the  other  is,  that  another  party 
not  present  has  an  interest  in  the  document  which  the  Court 
cannot  deal  with."    The  present  case  does  not  fall  within  either  of 
these  reasons :  the  defendants,  physically  speaking,  can  produce 
the  documents,  and,  legally  speaking,  they  ought  to  produce  them, 
because  there  is  no  other  person  having  an  interest  distinct  from 
their  own  interest,  that  is  the  common  partnership  interest,  to 
form  a  ground  why,  according  to  the  second  of  the  above  reasons, 
the  defendants  should  not  be  ordered  to  produce  the  documents. 
It  appears  to  me,  therefore,  that  neither  of  these  decisions  of 
Lord  Cottbnham  militates  against  the  production  of  the  docu- 
ments; and  that  the  present  case  is  not  within  the  principles, 
aa  stated  by  Lord  Cottbnham,  upon  which  protection  has  *been       [  *473  ] 
given ;  and  I  may  add  that,  in  Lopez  v.  Deacon  (a),  Lord  Langdalb 
'intimated  his  disapprobation  of  exempting  from  production  in  such 


(1)  84  B.  R.  207  (1  Mac.  &  O.  627).  (3)  6  Beav.  254. 

(2)  M  R.  B.  227  (Cr.  &  Ph.  104). 
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Gltk  With  respect  to  the  second  ground  of  protection,  namely,  that  of 

Caulfrild.    privilege,  I  will  consider  the  documents  with  reference  to  the 
persons  by  and  to  whom  they  were  written,  and  also  in  relation  to 
their  character  and  object.    Some  of  the  documents  consist   of 
communications  between  the  defendants  or  some  of  the  share- 
holders on  the  one  hand,  and  the  solicitors  of  the  Company  on 
the  other  hand,  after  the  dispute:   these  latter  documents  are 
clearly  exempted  from  production,  and  such  would  be  the  case, 
even  if  they  were  made  through  the  medium  of  an  agent  of  the 
solicitors ;  this  is  established  by  Reid  v.  Langlois  (l),  and  by  Steele 
v.  Stewart  (2).     Other  documents  consist  of  letters  by  the  defen- 
dants Elliott,   Wilson,   and   Brownrigg  to  the  directors,  to  the 
secretary,  and  to  the  agents  in  India,  and  were  confidential  com- 
munications after  the  matters  in  question  in  the  suit  had  arisen, 
and  in  contemplation  of  or  pending  proceedings  in  respect  of 
various  matters,  and  in  particular  of  the  claims  of  the  plaintiffs, 
and  for  the  purpose  of  communicating  to  the  persons  to  whom 
they  were  addressed  the  proceedings  adopted  in  respect  of  such 
claims  and  the  opinion  of  the  legal  advisers  consulted  by  the 
defendants,  or  for  the  purpose  of  being  submitted  to,  or  of  obtain- 
ing information  to  be  submitted  to,  such  legal  advisers  and  the 
shareholders.    Other  documents  consist  of  letters  to  the  defendants 
Elliott,  Wilson,  and  Brownrigg,  by  the  directors,  or  the  secretary, 
or  the  agents  in  India,  and  are  confidential  communications  after 
[  *474  ]       the  matters  in  ^question  in  the  suit  had  arisen,  and  in  contempla- 
tion of  or  pending  proceedings  in  respect  of  various  matters  and  in 
particular  of  the  plaintiffs'  claims,  and  for  the  purpose  of  being 
communicated  to  such  legal  advisers  and  the  shareholders,  and  for 
the  purpose  of  obtaining  their  opinion  thereon:  and* all  the  docu- 
ments enumerated  in  the  second  and  third  schedules  were  con- 
fidential documents  written  after  the  matters  in  question  in  this 
suit  had  arisen,  and  in  contemplation  of  or  pending  proceedings  in 
respect  of  such  matters,  and  for  the  purpose  among  other  objects 
of  assisting  the  defence  of  the  defendants  and  the  shareholders 
against  any  claims  or  proceedings  in  respect  of  such  matters. 

Now,  so  far  as  the  parties  by  or  to  whom  these  letters  were  sent 
were  shareholders,  I  am  of  opinion  that  the  letters  are  not  privi- 
leged, except  such  parts  thereof  as  contain  the  opinions  of  the 
legal  advisers.    It  was  decided  in  Whitbread  v.  Ourney(s)f  that 

(1)  84  R.  B.  207  (1  Mac.  A  G.  627).  (3)  34  B.  B.  294  (1  Younge,  541). 

(2)  65  B.  B.  423  (1  Ph.  471). 
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where  there  are  several  defendants,  they  are  bound  to  produce        Glyn 
letters  which  have  passed  between  them  with  reference  to  their    caulfbild. 
defence;  and  in  the  recent  case  of  Ooodall  v.  Little  (l),  Lord  Cran- 
wobth  has  decided  that "  there  is  no  protection  as  to  letters  between 
parties  themselves  or  from  a  stranger  to  a  party,  merely  because 
such  letters  may  have  been  written  in  order  to  enable  the  person  to 
whom  they  were  sent  to  communicate  them  in  professional  con- 
fidence to  his  solicitor."     Professional  privilege  is  a  ground  of 
exemption  from  production  adopted  simply  from    necessity,  as 
forcibly  shown  by  Lord  Brougham  in  Oreenough  v.  OaskeU  (a),  and 
ought  to  extend  no  further  than  absolutely  necessary  to  enable  the 
client  to  obtain  professional  advice  with  safety :  *beyond  what  is      [  **76  ] 
absolutely  necessary  for  this  purpose,  it  ought  not  to  be  allowed  to 
curtail  that  most  important  and  valuable  power  of  a  court  of  equity, 
the  power  of  compelling  a  discovery. 

In  this  case  all  the  parties  interested  in  the  documents  are 
virtually  before  the  Court,  the  defendants  representing  the  whole 
partnership ;  and  the  defendants  have  the  actual  possession  of  the 
documents.  These  two  circumstances  are  not  to  be  found  combined 
in  any  case  where  the  production  and  inspection  of  documents  has 
been  refused  upon  the  ground  of  the  interest  of  other  parties  than 
the  immediate  defendants  in  the  documents  of  which  the  inspection 
has  been  asked,  or  upon  the  grounds  connected  with  the  posses- 
sion ;  and  under  such  circumstances,  I  think  there  is  no  principle 
which  exempts  documents  so  circumstanced  from  inspection. 

With  regard  to  the  character  of  the  papers,  the  objection  to 
production  upon  the  ground  that  they  relate  to  the  matters  in 
dispute  in  the  cause,  and  arose  out  of  communications  between 
the  parties  themselves  with  a  view  to  their  defence  in  the  suit,  is 
not  supported  either  upon  principle  or  authority.  The  appeal  must 
therefore  be  dismissed,  and  with  costs.  Dec  \ 

.  1849. 

1  Nov.  6. 


NEATE  v.   PINK  (3). 

(3  Mac.  &  G.  476—485 ;  21  L.  J.  Ch.  574 ;  16  Jur.  69). 

The  trustee  and  executor  of  A.  B.,  the  owner  of  one  moiety  of  a  planta- 
tion in  Jamaica,  took  a  lease  of  the  other  moiety  from  E.  and  F.,  the 
owners  of  it,  at  a  certain  rent,  and  with  covenants  to  keep  in  repair,  &c. 
A  suit  was  subsequently  instituted  in  England,  by  the  parties  interested 
under  the  will  of  A.  B.  for  the  execution  of  the  trusts  of  the  will,  and 


(1)  1  Sim.  N.  S.  155. 

(2)  36  R.  R.  258  (1  My.  &  K.  98). 


(3)  Hand  v.  Blow  [1901]  2  Ch.  721, 
70  L.  J.  Ch.  687,  85  L.  T.  156,  0.  A. 


Shadwkll, 
V.-C. 

On  Appeal. 

1850. 
Nov.  4t  5, 6, 

7,8. 

1851. 
Nov.  4. 

Lord 
Truro  t.  n 
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Nkatk  certain  parties  in  Jamaica  were  appointed  receivers  and  managers  of  the 

«.  estates  of  A.  B.      These  parties  entered  into  possession  of   the  entire 

Pikk.  plantation,  and  remitted   the  proceeds    to    the  consignees    in    England 

appointed  in  the  suit,  who  paid  the  sums  received  into  Court  No  rent 
having,  for  many  years,  been  received  by  E.  and  F. ,  in  respect  of  their 
moiety  of  the  plantation,  a  petition  was  presented  by  them  for  payment 
out  of  the  funds  in  Court  of  the  arrears  of  rent  due,  and  also  of  a  sum 
which  they  claimed  in  respect  of  dilapidations  during  the  receivers'  occupa- 
tion. E.  and  F.  were  not  parties  to  the  suit :  Held,  that,  notwithstanding 
that  some  of  the  parties  interested  under  the  will  of  A.  B.  were  under 
disability,  yet  that  they  were  bound  by  the  occupation  of  the  receivers,  and 
that  E.  and  F.  were  entitled  to  an  order  for  payment  of  the  arrears  of  rent* 
and  to  a  reference  in  respect  of  the  dilapidations. 

[This  case  was  reported  in  15  Simons,  450  (see  74  B.  B.  122), 
upon  a  question  raised  upon  the  hearing  of  a  petition  by  applicants 
who,  though  strangers  to  the  suit,  had  a  pecuniary  claim  upon 
property  which  had  come  into  the  hands  of  a  receiver  appointed  in 
the  suit.  A  reference  was  then  directed  as  stated  in  that  report, 
and  the  further  proceedings  which  arose  upon  the  finding  of  the 
Master  upon  that  reference,  require  a  fuller  statement  here  of 
certain  matters  than  was  required  for  the  purpose  of  the  report  in 
74  B.  B.  122.  It  is  there  stated  (see  74  B.  B.  p.  122)  that  the 
applicants'  moiety  of  the  property  was  leased  by  them  to  John 
Pink,  to  which  it  must  now  be  added  that  by  that  lease,  dated  the 

L  477  ]  4th  of  June,  1830,  John  Pink  took  a  lease  of  the  moiety]  for  three 
years  from  the  1st  January,  1880,  at  the  rent  of  600/.,  and  thereby 
covenanted  to  keep  the  demised  property  "  in  the  same  cultivation, 
order,  repair,  state,  and  condition."  The  lease  so  taken  was  not 
on  the  face  of  it  granted  to  John  Pink,  as  trustee  of  the  will  of 
John  Hiatt,  and  it  contained  no  reference  whatever  to  the  trusts  of 
that  will,  but  on  the  face  of  it  appeared  as  if  it  were  granted  to  him 
in  his  individual  capacity ;  though  it  clearly  appeared  that  it  was 
in  reality  taken  by  him  in  his  character  of  trustee  of  the  will  of 
John  Hiatt. 

Before  the  expiration  of  that  lease,  John  Pink  proposed  to  take  a 
new  lease  for  a  further  term  of  three  years  from  the  81st  December, 
1882,  at  the  rent  of  400Z.,  such  new  lease  to  be  an  exact  copy  of  the 
old  lease,  with  the  alteration  of  the  date  and  the  difference  of  rent. 
No  lease  was  executed,  but  the  appellants,  Messrs.  Fletcher  and 
Yates,  accepted  the  terms  contained  in  this  letter,  and  John  Pink 

[.•478  ]  continued  as  such  *  trustee  to  hold  the  Byndloss  moiety.  John 
Pink  died  in  September,  1888,  and  thereupon  the  trusts  of  the  will 
of  John  Hiatt  devolved  on  Edward  Pink,  as  the  heir-at-law  of 
John  Pink ;  but  Edward  Pink  never  acted  as  such  trustee,  and 
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Williams  and  Mackenzie,  the  executors  of  John  Pink,  entered  into       Neatb 
possession  of  the  trust  estate  of  John  Hiatt  and  of  the  Byndloss        p^V 
moiety  of  the  Fellowship  Hall  estate;   and  they  and  their  con- 
signees, Davidson  and  Barkley,  always  treated  that  moiety  as  part 
of  the  trust  estate  of  John  Hiatt. 

[The  subsequent  proceedings  down  to  the  reference  made  to  the 
Master  upon  the  application,  already  reported  in  74  B.  B.  122,  are 
shortly  but  sufficiently  stated  in  that  report.] 

On  the  13th  July,  1849,  the  Master  made  his  report,  whereby  he       [  481  ] 

certified,  among  other  things,  that  2,800/.  was  due  to  the  appellants, 

Messrs.  Fletcher  and  Yates,  with  interest  at  61.  per  cent.,  for  rent, 

without  including  anything  for  dilapidations,  the  amount  of  which 

was  not  ascertained  by  him.     No  exceptions  were  taken  to  the  report. 

In  July,   1849,    the   appellants,   Messrs.    Fletcher  and  Yates, 

presented  another  petition  in  the  cause,  praying  for  payment  of  the 

sum  so  found  due ;  and  that  the  sum  of  2,6002.,  claimed  by  them 

for  dilapidations,  might  also  be  paid,  or  that  it  might  be  referred  to 

the  Master  to  inquire  what  ought  to  be  allowed  in  respect  of  such 

dilapidations.     By  an  order  made  on  this  petition,  dated  the  6th 

November,  1849,  the  sum  of  2,800/.  was  ordered  to  be  paid,  with 

interest  thereon,  at  the  rate  of  42.  per  cent.,  from  the  1st  December, 

1846;  bat  the    Vice-Chancellor  declined  to  make  any  order  in 

reference  to  the  dilapidations. 

Messrs.  Fletcher  and  Yates  appealed  from  the  orders  of  [482] 
December,  1846,  and  November,  1849,  on  the  ground  that  they 
did  not  provide  for  or  extend  to  the  whole  of  the  relief  prayed  by 
their  petition ;  while  the  plaintiffs  in  the  suit,  uho  had  opposed 
the  petitions,  also  complained  of  the  said  orders  as  having  been  made 
on  the  petitions  of  parties  strangers  to  the  suit,  and  that  the  order 
of  November,  1849,  went  beyond  the  terms  of  the  reference. 

Mr.  Bolt  and  Mr.  Eddis,  for  the  appellants,  Messrs.  Fletcher 
and  Yates,  submitted  that  the  claim  for  dilapidations  was  well 
founded,  and  must  be  held  to  have  had  the  sanction  of  the  Court, 
inasmuch  as  the  receivers,  who  were  the  officers  of  the  Court,  and 
acting  for  all  parties  interested,  whether  infants  or  not,  adopted 
the  lease  and  became  bound  by  the  express  covenants  which  it 
contained  as  to  dilapidations.     *     *     * 

Mr.  Stuart,  Mr.  Malins,  and  Mr.  Hardy,  for  the  plaintiffs  in 
the  suit : 
•     •     It    is     clear     that     the     receivers     could    not     come       '  *83  ] 
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Nsate       against  the  funds  in  Court  to  recoup  themselves  for  the  losses 
Pink.        sustained    by    an    estate    which    they    were   not    authorised     to 

receive,    and  Messrs.  Fletcher  and  Yates    can  have  no  higher 

equities.     *    *    * 

Mr.  Teed,  Mr.  J.  Parker,  Mr.  Piggott,  Mr.  Hallett,  Mr* 
Hetherington,  and  Mr.  J.  Baily,  appeared  for  various  other 
parties  interested. 

Mr.  Holt,  in  reply.     *     *     * 

1851.        The    Lord    Chancellor,   after  stating    the  facts    of    the  case, 
ov'  '  proceeded  as  follows : 

[ iSi  J  It  being  perfectly  clear  from  what  the  Master  has  found,  that  the 

Byndloss  moiety  of  the  Fellowship  Hall  estate  has  from  the  time 
when  John  Pink  took  the  lease  of  June,  1880,  down  to  the  time 
when  possession  was  delivered  up  to  the  appellants,  been  occupied 
in  trust  for  John  Hiatt's  estate,  the  only  question  that  is  necessary 
to  be  determined  as  preliminary  to  the  decision  of  the  present  case 
is  this,  was  that  occupation  authorised  by  the  will  of  John  Hiatt, 
or,  if  not,  was  it  sanctioned  by  the  Court  so  as  to  bind  the  parties 
interested  in  the  trust  estate  of  John  Hiatt.  His  will  contained  no 
power  to  take  a  lease  of  the  Byndloss  moiety,  and  the  taking  the 
lease  was  a  speculation  not  authorised  by  the  general  power  of 
management  conferred  by  the  will.  Still,  when  I  consider  that  the 
occupation  of  the  Byndloss  moiety  was  in  itself  a  fair  transaction, 
and  one  which  appears  from  what  the  Master  has  found  to  have 
been  beneficial  to  the  trust  estate  of  John  Hiatt;  that  it  was 
entered  into  by  the  receivers,  who  are  the  officers  of  the  Court ; 
that  the  parties  not  under  disability  were  apprised  of  and  acquiesced 
in  it ;  that  it  was  never  opposed  on  behalf  of  any  of  the  parties  who 
were  under  disability  ;  that  it  was  in  a  manner  sanctioned  by  the 
Court  of  Chancery  in  Jamaica,  in  a  suit  which  was  ancillary  to  the 
suit  in  this  Court,  I  am  of  opinion  that  the  transaction  is  binding 
on  the  parties  interested  in  the  trust  estate. 

Such  being  the  case,  I  think  that  the  order  made  by  the  Vice- 
Chancellor  as  to  the  rent  was  right.  But  upon  the  same  principle, 
I  think  he  should  also  have  given  relief  in  respect  of  the  dilapida- 
tions :  there  was  a  covenant  in  the  lease  to  keep  the  estate  "  in  the 
same  cultivation,  order,  repair,  state,  and  condition ; "  and  the 
intended  second  lease  was  to  be  like  the  first,  except  as  regards  the 


vol.  lxxxvii.]   1851.    CH.    8  MAO.  &  G.  484—485. 


167 


amount  of  rent,  and  I  conceive  that  a  continued  ^obligation  on 
the  part  of  the  receivers  to  keep  up  the  estate  must  be  implied,  and 
that  it  would  be  contrary  to  common  honesty  to  allow  the 
appellants  to  suffer  so  enormous  a  loss  through  the  neglect  and 
mismanagement  of  the  receivers.  If  the  persons  interested  in  the 
trust  estate  must,  for  the  reasons  I  have  stated,  be  held  responsible 
for  the  acts  of  the  receivers  in  regard  to  the  rent,  I  consider  they 
must  be  equally  responsible  in  regard  to  the  dilapidations.  There 
must,  therefore,  be  a  reference  to  the  Master  to  ascertain  the 
amount  of  the  dilapidations. 

It  has  been  objected  that  the  Master  went  beyond  the  terms  of 
the  reference.  With  respect  to  this,  I  think  that  the  reference  in 
the  first  order  ought  to  have  been  in  terms  as  general  as  those 
which  are  contained  in  the  prayer  of  the  first  petition ;  but  I 
consider  that  the  liberty  to  state  special  circumstances,  authorised 
him  in  making  the  statements  he  has  made  :  indeed,  to  restrict  the 
Master  to  special  circumstances  relating  to  the  precise  subject  of 
the  specific  inquiry  would  be  in  many  cases  needlessly  to  prevent 
him  from  stating  circumstances  essential,  to  the  due  administration 
of  justice,  and  would  in  fact  nullify  the  design  of  the  Court  in 
inserting  such  words  in  a  decree. 


Nbatb 

Pink. 

[•485] 


PEICE  v.  BERRINGTON. 

(3  Mac.  &  G.  486—499;  S.  0.  15  Jur.  999;  18  L.  T.  56.) 

A  bill  was  filed  to  set  aside  a  deed  of  conveyance  twenty-seven  years 
after  its  execution,  on  the  ground  of  the  lunacy  of  the  grantor  and  other 
collateral  circumstances  of  fraud.  At  the  hearing  of  the  cause  these 
collateral  circumstances  were  not  established :  Held,  dismissing  the  bill, 
that  the  plaintiff  was  not  entitled  to  an  issue  to  try  the  question  of  the  D00*  8»  *•  6»  6* 
lunacy  of  the  grantor,  in  the  absence  of  notice  of  the  lunacy  to  the  party 
claiming  under  the  conveyance,  and  of  all  circumstances  of  fraud. 


1849. 
Feb. 

WlGRAM, 
V.-C. 

On  Appeal. 
1850. 


The  bill,  in  this  case,  was  filed  in  June,  1836,  for  the  purpose  of 
setting  aside  a  conveyance  in  fee  executed  in  1809  by  the 
plaintiff,  on  the  ground  of  unsoundness  of  mind,  and  of  fraud 
and  imposition. 

On  the  80th  June,  1840,  the  cause  was  heard  by  the  late  Master 
of  the  Bolls  (Lord  Lanodale),  when  his  Lordship  held  that  the 
case  of  fraud  and  imposition  was  not  established,  but  directed  an 
issue  on  the  question  of  unsoundness  of  mind.  The  plaintiff  died 
in  1841,  and  a  bill  of  revivor  was  filed  in  April,  1848.  The  issue 
directed  by  the  Master  of  the  Bolls  was  tried  at  the  Summer 


1851. 
Nov.  4. 

Lord 

Truro,  L.C. 

[486] 
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Prick        Assizes  for  Bristol  in  1848,  and  the  jury  found  that  the  grantor, 
Berbinoton.  the  original  plaintiff,  was  not  of  sound  mind  when  he  executed  the 
conveyance. 

It  appeared  in  the  course  of  the  proceedings  in  the  suit,  that  the 
grantor  had  previously  to  the  conveyance  sought  to  be  impeached, 
settled  and  incumbered  the  property  by  the  creation  of  a  term  of 
1,000  years,  &c,  and  that  he  had  only  a  life  interest  in  it,  his 

[  *487  ]  children  *and  other  parties  being  entitled  subject  to  that  interest. 
It  also  appeared  that  the  purchaser  had  dealt  with  and  incumbered 
the  property  in  various  ways. 

In  February,  1849,  the  suit  came  on  to  be  heard  before  the 
Vice-Chancellor  Sir  James  Wigram  on  the  equity  reserved,  when 
his  Honour,  giving  effect  to  the  finding  of  the  jury,  made  a  decree, 
directing  an  account  as  against  the  purchaser  of  the  rents  and 
profits  received  during  the  life  of  the  plaintiff,  without  prejudice  to 
the  rights  of  those  entitled  subsequently  to  the  plaintiff,  and  dis- 
missed the  bill  with  costs  as  against  the  mortgagees  of  the  pur- 
chaser. From  this  decree  the  plaintiff  and  also  the  defendants, 
the  representatives  of  the  purchaser,  appealed  ;  the  former  on  the 
ground  that  the  conveyance  ought  to  have  been  declared  void 
absolutely,  the  latter  on  the  ground  that  the  bill  ought  to  have  been 
dismissed  with  costs,  and  that  no  issue  ought  to  have  been  directed. 
The  judgment  of  the  Lord  Chancellor  contains  so  full  a  detail 
of  the  facts  and  history  of  the  suit,  as  to  render  any  further 
introductory  statement  unnecessary. 

The  Attorney-General  and  Mr.  Headlam,  for  the  plaintiff.    *     * 
[  488  ]       On  the  question  of  acquiescence  arising  out  of  the  length  of  time, 
they  referred  to  Grey  v.  Chaplin  (l),  and  Graham  v.  The  Birkenhead, 
Lancashire  and  Cheshire  Junction  Railway  Company  (2). 

Mr.  W.  Page  Wood  and  Mr.  Smythe,  for  the  defendants,  con- 
[  489  ]  tended,  *  *  that  in  order  to  set  aside  a  transaction,  it  was  not 
enough  to  allege  and  prove  that  a  party  was  lunatic  at  the  date  of 
the  transaction,  but  it  must  also  be  shown  that  the  party  dealing 
with  him  was  aware  of  the  lunacy,  as  the  Court  would  not  in  such 
a  case  presume  notice  of  insanity.  [They  cited  Bensley  v. 
Burdon  (8),  Edwards  v.  Meyrick  (4),  Charter  v.  Trevelyan  (5),  HaiTey 
v.  Tebbutt  (e),  and  other  cases.] 

(1)  26  R.  R.  22  (2  Rubs.  126).        (4)  62  R.  R.  23  (2  Hare,  60). 

(2)  86  R.  R.  50  (2  Mac.  &  G.  146).     (5)  65  R.  R.  305  (11  CI.  &  Fin.  714). 

(3)  25  R.  R.  258  (2  Sim.  &  St.  519).     (6)  21  R.  R.  145  (1  J.  &  W.  197). 
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Mr.  W.  M.  James,  for  parties  claiming  under  the  purchaser,  Prick 

[cited  Jones  v.  Powles  (l)].  bkbrinotok. 

The  Attorney-General,  in  reply. 

*  *  *  *  * 

The  Loed  Chancellor:  *851; 

Nov.  4. 


[490] 


The  object  of  the  present  suit  is  to  obtain  a  declaration  of  the 
Court,  in  avoidance  of  a  conveyance  made  in  the  year  1809  by  the 
Rev.  William  Price  to  one  J.  H.  Moggridge,  of  a  certain  estate  in 
Wales.  The  consideration  stated  on  the  deed  was  2,000/.,  but  the 
estate  was  at  that  time  under  mortgage  to  secure  the  sum  of  6002., 
and  the  purchaser  applied  a  part  of  the  consideration,  to  the  extent 
of  6002.  and  a  small  sum  for  interest  thereon,  in  paying  off  the 
mortgage,  and  the  mortgagee  assigned  a  term  of  1,000  years,  which 
formed  the  mortgage  security,  to  a  trustee  in  trust  for  the 
purchaser. 

It  is  upon  the  ground  of  fraud  that  the  plaintiff  claims  to  be 
entitled  to  the  relief  which  is  sought  to  be  obtained  by  this  bill, 
the  fraud  being  alleged  to  consist  of  the  following  facts,  first,  that 
Price  the  grantor  was  insane  at  the  time  he  executed  the  convey- 
ance, of  which  Moggridge  and  his  solicitor  had  notice,  secondly, 
that  a  small  part  only  of  the  consideration  was  actually  paid,  and 
that  the  nominal  consideration  was  much  below  the  real  value  of 
the  property  sold,  thirdly,  that  Moggridge  the  buyer  was  aware  of 
the  real  value  of  the  estate,  and  that  it  contained  available 
minerals,  which  facts  were  concealed  from  Price,  fourthly,  that 
the  conveyance  was  procured  by  suppression,  intimidation,  and 
coercion.  If  these  facts  have  been  established  by  the  evidence,  the 
plaintiff  will  undoubtedly  be  entitled  to  the  relief  prayed  for. 

It  may  be  convenient  that  I  should  shortly  state  the  progress  of 
the  cause.  The  conveyance  in  question  having  been  made  in 
1809,  the  original  bill  was,  in  the  year  1886,  filed  by  Price  the 
grantor  by  his  eldest  son  as  his  next  friend,  alleging  imbecility  on 
the  part  of  the  grantor,  and  the  other  grounds  before  stated.  *In  [  *49i  ] 
the  year  1887,  a  commission  of  lunacy  issued  against  W.  Price, 
and  the  inquisition  taken  under  it  found  him  to  have  been  a  lunatic 
without  lucid  interval  from  the  year  1796.  Under  the  lunacy, 
C.  Price  the  son  was  appointed  committee  of  the  personal  estate  of 
the  lunatic.    In  the  year  1887,  a  supplemental  bill  was  filed  by 

(1)  41  E.  R  137  (3  My.  &  K  681). 
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Price  the  same  plaintiffs,  the  son  suing  as  committee  of  his  father,  by 
Berrington.  which  bill  insanity  was  charged  to  have  existed  at  the  time  of  the 
conveyance,  instead  of  imbecility  as  alleged  in  the  original  bill. 
The  cause  came  to  a  hearing  before  the  late  Master  of  the  Bolls  on 
the  80th  June,  1840,  when  an  issue  was  directed  to  try  the  lunacy. 
In  the  year  1841,  before  any  further  proceedings  were  taken  in  the 
cause,  Price  the  lunatic  died ;  and  in  the  year  1848  a  bill  of 
revivor  and  supplement  was  filed  by  C.  Price  the  son,  as  sole 
plaintiff,  praying  the  usual  relief.  On  the  3rd  June,  1848,  the  sup- 
plemental cause  came  on  to  be  heard  before  the  Master  of  the  Rolls, 
and  an  order  was  made  directing  the  parties  to  proceed  to  trial  of 
the  issue  directed  by  the  former  decree.  The  issue  was  accordingly 
tried,  and  lunacy  found  by  the  jury.  On  the  28rd  and  24th 
February,  1849,  the  cause  came  on  for  further  directions  before 
Vice-Chancellor  Wigram,  to  whom  the  cause  had  been  transferred, 
who  pronounced  a  decree,  declaring  the  deed  of  1809  void  as  against 
C.  Price  as  personal  representative  of  the  late  W.  Price. 

Cross  [appeals  have  been  presented  against  that  decree.  The 
ground  of  the  appeal  by  the  plaintiff  is,  that  the  deed  of  1809  is 
not  by  the  decree  declared  absolutely  void.  The  ground  of  the 
appeal  by  the  defendant,  which  is  against  the  order  directing  the 
issue  as  well  as  that  on  further  directions,  is,  that  the  issue  ought 
not  to  have  been  directed,  and  that  the  several  bills  ought  to  have 
[  *492  ]  been  dismissed  with  costs.  *These  appeals  have  been  argued 
before  me,  and  it  has  been  contended  on  the  part  of  the  plaintiff 
that  the  case  of  insanity  and  fraud  has  been  established,  and  that 
the  decree  has  failed  to  give  to  the  plaintiff  relief  to  the  extent  to 
which  the  case  so  established  entitles  him. 

The  fact  of  the  lunacy  of  Price  the  grantor  at  the  time  of  the 
conveyance,  is  a  fact  that  must  be  taken,  at  all  events,  as  estab- 
lished in  the  cause  by  the  verdict  of  the  jury  upon  the  issue,  and 
it  has  been  argued  on  the  part  of  the  plaintiff  that  that  fact  alone, 
independently  of  the  circumstances  of  fraud,  entitles  the  plaintiff 
to  a  declaration  in  avoidance  of  the  conveyance,  and  to  a  recon- 
veyance of  the  estate  with  consequential  relief.  This  point, 
although  presented  for  the  consideration  of  the  Court,  was  not 
argued  with  much  confidence,  and  possibly,  for  the  purpose  of 
the  decision  required  by  the  present  appeals,  it  may  not  be 
necessary  to  give  any  decided  opinion  upon  it.  The  Mastbb  of 
the  Bolls  expressed  his  opinion  that  none  of  the  circumstances 
which  were   alleged  by   the  bill,  independent  of   the   lunacy,  to 
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constitute  the  fraud,  were  established  by  the  evidence :  the  Vice-  Price 
Chancellor  Wigram  did  not  deem  it  necessary  to  express  any  bkbrington. 
opinion  upon  the  subject,  his  Honour  holding  that  the  Master 
of  the  Bolls  must  be  taken  to  have  decided,  notwithstanding 
the  failure  to  establish  the  alleged  collateral  circumstances  of 
fraud,  that  the  fact  of  lunacy  alone  being  proved  would  entitle 
the  plaintiff  to  a  decree,  and  that,  as  the  cause  came  before 
him,  he  was  not  entitled  to  review  that  opinion,  his  duty  con- 
sisting in  administering  the  relief  to  which  the  plaintiff  was  entitled 
as  consequential  upon  the  establishment  of  the  lunacy. 

The  case  comes  before  me  under  totally  different  circumstances,  [  *03  ] 
the  appeal  complaining  of  the  decretal  order  directing  the  issue  as 
well  as  of  the  subsequent  decree  of  the  Vice-Chancellor,  and  in 
substance  bringing  before  me  the  whole  merits  of  the  case  for 
decision.  After  a  careful  examination  of  the  evidence  in  the  cause, 
and  a  review  of  the  arguments  presented  at  the  Bar,  I  am  of  opinion 
that  the  Master  of  the  Bolls  arrived  at  a  correct  conclusion,  when 
he  held  that  the  alleged  collateral  circumstances  of  the  fraud  were 
not  proved,  and  that  mala  fides  on  the  part  of  the  purchaser 
Moggridge  was  not  established ;  and,  regard  being  had  to  all  the 
circumstances  of  the  case,  I  think  that  the  orders  directing  the 
issue  were  wrong,  and  that  the  bill  upon  the  hearing  before  his 
Lordship  ought  to  have  been  dismissed. 

There  is  no  evidence  that  Moggridge  was  acquainted  with  the 
lunatic  until  the  transaction  occurred  which  is  the  subject  of  this 
suit,  and  it  does  not  appear  with  certainty  that  Moggridge  was  ever 
in  Price's  company,  except  upon  the  occasion  when  the  conveyance 
was  executed,  and  no  fact  is  proved  to  have  occurred  during  that 
interview  calculated  to  excite  even  suspicion  of  the  lunacy  of  Price, 
much  less  to  give  any  distinct  notice  of  such  a  state  of  mind.  The 
witnesses  who  speak  to  that  interview  are  E.  Williams  on  the  part 
of  the  plaintiff,  and  T.  Prothero,  J.  Vaughan,  and  T.  J.  Phillips  on 
the  part  of  defendant.  Williams  says  little  more  than  that  he  was 
applied  to  by  Mrs.  Price  to  induce  her  husband  to  sign  the  deed  in 
question,  that  the  deed  was  not  read  over  or  explained  to  Price,  and 
that  he  the  witness  should,  therefore,  suppose  he  did  not  understand 
it.  The  defendant's  witnesses  all  agree  that  there  was  nothing 
extraordinary  in  Price's  conduct  at  the  time  of  executing  the  deed, 
but  that  his  behaviour  was  in  all  respects  that  of  a  sane  person ; 
♦and  the  solicitor  Prothero  states  that  he  received  his  instructions  [  **94  ] 
for  the  sale  from  Price  himself,  that  there  was  no  appearance  of 
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Pbiob  constraint  or  coercion  at  the  time  of  the  execution,  and  that  he  has 
Berbington.  no  doubt  that  the  deed  was  read  over  or  explained.  With  regard 
to  Prothero,  who  had  before  acted  as  solicitor  for  the  lunatic,  bat 
who  had  never  before  acted  as  solicitor  for  Moggridge,  and  who  on 
the  present  occasion  acted  for  both  parties,  I  see  no  evidence  to  fix 
him  with  notice  of  the  lunacy. 

I  do  not  think  it  necessary  to  detail  very  minutely  the  evidence 
in  regard  to  the  value  of  the  estate,  the  general  effect  of  it  being 
greatly  in  favour  of  the  defendant's  allegation,  that  an  ample  con- 
sideration was  paid.  It  is  true  that  there  are  mines  under  and 
adjoining  the  land;  but  they  appear  to  be  of  little  or  no  value, 
having  been  either  worked  out  at  the  time  of  the  conveyance,  or 
lying  too  deep  to  be  worth  working.  As  to  the  alleged  suppression 
by  Moggridge  of  facts  relative  to  the  value  known  to  him,  and  not 
known  to  those  who  acted  on  behalf  of  the  lunatic,  the  existence  of 
such  facts  is  not  proved,  and,  at  all  events,  there  is  no  evidence 
whatever  of  their  being  known  to  Moggridge. 

The  bill  alleges  that  Moggridge,  by  professions  of  friendship  and 
assistance  to  Price's  wife  induced    her  by  threats  of  personal 
chastisement  to  coerce  her  husband  to  execute  the  conveyance : 
there  is  an  entire  absence  of  evidence  as  to  any  such  promises  of 
benefit  to  the  wife,  or  of  any  conduct  on  the  part  of  Moggridge  in 
order  to  induce  the  wife  to  influence  Price  in  relation  to  the  trans- 
action.   The  only  evidence  that  points  at  any  thing  resembling 
coercion  is  that  of  Williams,  to  which  I  have  before  adverted,  and 
even  if  what  he  deposes  amounts  to  coercion,  there  is  nothing  t<* 
[  *495  ]       show  that  *either  Moggridge  or  Prothero  had  any  knowledge  of  it« 
The  case  on  the  part  of  the  plaintiff,  therefore,  as  to  undervalue, 
suppression,  and  coercion  has  failed  in  proof.    The  alleged  non- 
payment of  the  consideration  has  also  failed,  it  being  clear  upon 
the  evidence  that  the  balance  which  was  paid  by  Moggridge  made 
up  with  the  previous  payments  the  full  amount  of  the  consideration 
stated  in  the  deed. 

It  may  also  be  observed  that  the  evidence  shows,  that  the  lunatic 
was  in  circumstances  at  the  time  of  the  transaction  in  question 
which  rendered  a  sale  of  his  equity  of  redemption  in  the  estate 
convenient  if  not  necessary,  inasmuch  as  it  appeared  by  Prothero*  s 
evidence  that  the  sum  due  on  a  former  mortgage  of  the  estate  was 
then  required  to  be  paid  off.  The  case  for  the  plaintiff  is  thus 
reduced  to  the  insanity ;  and  the  question  therefore  is,  whether  the 
insanity  of  Price  at  the  time  of  the  sale  of  his  equity  of  redemption 
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in  1809  entitled  him,  or  those  representing  him,  or  others  interested  Price 
in  the  estate,  to  call  upon  a  court  of  equity  in  1886,  twenty-seven  berbington. 
years  after  the  transaction,  to  declare  the  conveyance  void  and  to 
decree  an  account  of  the  intermediate  rents  and  profits, — the  con- 
sideration being  fair,  there  being  no  notice  of  the  insanity  and  no 
circumstance  of  fraud,  the  estate  having  also  been  enjoyed  during 
the  twenty-seven  years  since  the  conveyance,  and  made  the  subject 
of  family  arrangements  by  settlement  upon  the  marriage  of  the 
daughter  of  Moggridge,  under  which  her  children  are  entitled  to 
the  benefit  of  certain  charges  upon  the  estate. 

Upon  the  question  whether  a  conveyance  executed  by  a  lunatic 
is  absolutely  void  in  the  absence  of  notice  of  such  lunacy  to  the 
parties  claiming  under  the  conveyance  *and  in  the  absence  of  all  [  **96  ] 
fraud,  it  is  not  necessary  for  the  Court  to  pronounce  an  opinion,  for 
the  purpose  of  deciding  the  present  case.  [His  Lordship  here 
made  some  observations  upon  this  point,  which  no  longer  require 
to  be  reported,  since  it  is  now  settled  that  a  conveyance  made 
under  these  circumstances  may  be  voidable  but  is  not  necessarily 
void,  and  he  concluded  his  judgment  by  saying]  that,  upon  a  full  [  499  ] 
consideration  of  the  whole  case,  the  plaintiff  has  not  established 
a  title  to  the  relief  which  he  has  prayed,  and  that  the  bill  must 
therefore  be  dismissed  with  costs. 

The  view  which  I  have  taken  of  the  case,  renders  it  unnecessary 
for  me  to  enter  into  the  consideration  of  many  of  the  points  which 
were  made  at  the  Bar. 


FOWLER  v.  REYNAL.  iwi. 

Jan.  15,  17. 
(3  Mac.  &  G.  500—512 ;  S.  0.  21  L.  J.  Oh.  121 ;  15  Jur.  1019 ;  18  L.  T.  1 13.)  Nov.  5. 

By  an  ante-nuptial  settlement,  a  sum  of  stock  was  settled  upon  certain  t  qta 

trusts  for  the  benefit  of  the  wife  and  children  of  the  marriage.  The  settle-  Truro  L.C. 
ment  contained  powers  for  the  trustees  to  sell  the  trust  fund  and  re-invest  p  50Q  -j 
the  proceeds  in  Government  or  real  securities.  By  a  contemporaneous 
memorandum,  which  was  executed  by  the  father,  the  wife,  and  the  intended 
husband,  and  indorsed  upon  the  deed  of  settlement,  the  trustees  were 
empowered  to  advance  any  portion  of  the  trust  fund  to  the  owners  or 
lessees  of  Vauxhall  Gardens,  upon  mortgage  either  as  first,  second  or  third 
mortgagees,  for  such  time  and  at  such  rate  of  interest  as  the  trustees  might 
think  fit  The  trustees  lent  the  whole  of  the  trust  fund  to  three  persons, 
who,  afterwards  became  the  joint  proprietors  of  and  partners  in  Vauxhall 
Gardens,  but  no  written  security  was  then  taken  by  the  trustees.  One  of 
the  three  proprietors  of  Vauxhall  Gardens  subsequently  retired  from  the 
partnership.  Some  time  afterwards,  the  trustees  obtained  a  covenant  from 
the  two  remaining  partners  to  surrender  the  Vauxhall  Gardens  by  way  of 
mortgage,  subject  to  two  prior  charges.  This  mortgage  eventually  proving 
a  wholly  inadequate  security  for  the  trust  fund,  a  suit  was  instituted  to 
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Fowler  compel  the  trustees  to  reinstate  the  stock :   Held  that,  under  the  circum- 

«•  stances,  the  trustees  must  be  considered  in  having  made  the  advance 

Reynal.  without  security,  and  in  having  afterwards  accepted  the  covenant  of  two 

only  of  the  three  joint  debtors,  to  have  misapplied  the  trust  fund,  and  that 

they  had  subjected  themselves  to  the  liability  of  replacing  it. 

The  bill  in  this  case  was  filed  by  the  plaintiff,  Frances  Elizabeth 
Fowler,  the  widow  of  the  Rev.  Robert  Hodgson  Fowler,  and  by 
several  other  persons  alleged  to  be  the  children  of  Mr.  and 
Mrs.  Fowler,  as  parties  interested  under  a  marriage  settlement, 
for  the  purpose  of  making  the  defendants,  the  trustees  of  the 
marriage  settlement,  accountable  for  the  trust-fund,  upon  the 
ground  of  certain  acts  on  the  part  of  the  trustees,  which  were 
alleged  to  have  amounted  to  breaches  of  their  trust.  *  *  * 
[  501  ]  On  the  15th  January,  1825,  a  deed  of  settlement  was  executed, 

by  which  a  sum  of  8,4501.,  SI.  per  cent.  Reduced  Annuities,  was 
settled  on  the  marriage  of  Mr.  and  Mrs.  Fowler,  upon  trust,  to 
apply  the  dividends  to  various  purposes,  and  among  them,  a  certain 
portion  to  the  separate  use  of  Mrs.  Fowler,  during  her  life,  with  a 
trust  as  to  the  principal,  for  the  benefit  of  the  children  of  the 
marriage,  in  certain  events  which  had  happened. 

The  parties  to  that  settlement  were  Thomas  Bish,  the  father  of 
Mrs.  Fowler,  who  gave  the  8,4501.  stock  by  way  of  marriage  portion* 
Mrs.  Fowler  and  her  intended  husband,  and  the  defendants  G.  T.  B. 
Reynal,  George  Webb,  William  Fowler,  and  Ghappel  Fowler,  the 
trustees.  The  settlement  contained  a  power  to  the  trustees,  and 
the  survivors  and  survivor  of  them,  with  the  consent  of  the  plaintiff 
and  her  intended  husband,  or  the  survivor  of  them,  and  after  th& 
decease  of  such  survivor,  at  their  own  discretion  to  sell -the  trust 
fund,  or  any  part  thereof,  and  to  invest  or  place  out  the  monies  to 
arise  by  such  sale  on  any  other  public  stock  or  funds,  or  upon  real 
security,  and  from  time  to  time  to  call  in  the  monies  so  placed  out 
on  security,  or  to  sell  the  stock  in  which  the  same  might  be 
invested,  or  any  part  thereof,  as  they  Bhould  think  fit. 

The  four  trustees  named  in  the  settlement  accepted  the  trusts, 
but  the  defendant  G.  T.  R.  Reynal  had  throughout  been  the  acting 
trustee.  It  was  understood  by  the  parties  previously  to  the  execu- 
tion of  the  settlement,  that  the  fund  about  to  be  settled  should  be 
lent  to  Thomas  Bish  the  settlor,  F.  Gye  and  R.  Hughes,  who  were 
joint  lessees  of  Vauxhall,  and  who  were  also  joint  equitable  owners 
of  the  same  property  under  a  purchase  contract,  dated  the  6th 
December,  1824,  and  the  loan  was  proposed  to  be  secured  by  a 
[  *502  ]      *mortgage  upon  the  property  which  was  of  copyhold  tenure.    With 
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the  view  of  carrying  into  effect  the  proposed  arrangement  contem-  Fowler 
poraneously  with  the  execution  of  the  settlement,  a  memorandum  rbynal. 
was  accordingly  indorsed  upon  the  deed  of  settlement,  and  signed 
by  Mr.  Bish  and  Mr.  and  Mrs.  Fowler,  which  was  as  follows :  "  We 
hereby  request  the  trustees  within  named  to  advance,  pursuant  to 
the  power  within  contained  for  that  purpose,  the  sum  of  8,4502.  82. 
per  cent.  Beduced  Bank  Annuities,  or  any  part  thereof,  to  the 
owners  or  lessees  of  Yauxhall  Gardens,  in  the  county  of  Surrey, 
upon  mortgage  either  as  first,  second,  or  third  mortgagees,  for  such 
time  and  at  such  rate  of  interest  as  the  said  trustees  may  in  their 
discretion  think  fit.  (Signed)  T.  Bish,  B.  H.  Fowler,  F.  E. 
Bish." 

The  stock  was  transferred  to  the  trustees,  and  the  whole  was 
shortly  afterwards  Bold,  and  the  produce  of  the  sale,  amounting 
to  about  8,0001.,  was,  on  the  24th  February,  1825,  advanced  to 
Bish,  Gye,  and  Hughes,  but  no  written  security  was  then  taken 
for  the  repayment.  On  the  25th  March,  1825,  the  purchase  of 
Yauxhall  Gardens  was  completed  by  a  surrender  to  Bish,  Gye, 
and  Hughes.  On  the  80th  July,  1825,  Bish  retired  from  the 
partnership  with  Gye  and  Hughes,  and  his  interest  in  the  property 
at  Yauxhall  was  surrendered  to  and  became  vested  in  Gye  and 
Hughes. 

By  an  indenture  dated  the  29th  November,  1826,  Gye  and 
Hughes  covenanted  with  the  trustees  of  the  settlement  to  surrender 
the  Yauxhall  Gardens  by  way  of  mortgage,  to  be  subject  to  two 
prior  charges  of  7,0001.  each,  created  in  favour  of  the  defendant 
Beynal  and  others,  as  trustees  under  the  will  of  T.  Bish  the  elder. 
The  security  proving  wholly  inadequate,  the  present  suit  was 
instituted  to  compel  the  trustees  to  reinstate  *the  stock,  and  the  [  *503  ] 
Vice-Chancellor  Knight  Bruce,  having  held  that  the  trustees  were 
bound  to  replace  such  stock,  and  having  ordered  the  amount  of  the 
produce  to  be  paid  into  Court,  the  present  appeal  was  brought  from 
that  decision. 

Mr.  Bacon  and  Mr.  H.  Humphreys,  for  the  plaintiffs,  and  in 
support  of  the  decree : 

Assuming  that  the  trustees  had  authority  to  invest  the  trust 
monies  on  the  security  of  Yauxhall  Gardens,  still  it  was  their  duty 
to  have  ascertained  that  the  property  was  a  sufficient  security,  and 
this  it  manifestly  was  not.  Trustees  are  not  justified  in  lending 
trust  monies,  even  on  freehold  security,  beyond  two-thirds  of  its 
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Fowleb  value,  Stickney  v.  SeweU  (l) ;  and  the  memorandum  endorsed  on 
Reynal.  the  settlement  could  not  vary  the  duties  of  the  trustees,  for  even 
in  a  case  where  executors  had  a  power  to  lend  on  personal  security 
they  were  held  responsible  for  a  loss  incurred  by  lending  to  a 
trader  on  his  bond,  Langston  v.  Ollivant(2).  It  is  also  submitted 
that,  where  a  married  woman  has  a  power  to  exercise,  it  must  be 
strictly  followed,  Bateman  v.  Davis  (8) ;  and  that  no  consent  of  a 
married  woman  is  availing,  unless  in  the  precise  form  required 
by  the  power  or  the  money  lent  on  the  precise  security :  Brice 
v.  Stokes  (4),  Cocker  v.  Quayle(6)9  Hopkins  v.  Myall  (6),  Nail 
v.  Punter  (7),  Kellaway  v.  Johnson  (8).  In  the  present  case,  the 
trustees  took  no  security  from  the  parties  at  the  time  of  the  loan, 
and  they  ultimately  took  a  security  from  two  only  of  the  three 
parties  to  whom  the  trust  fund  had  been  lent.  It  was  argued  in 
[  *50*  ]  the  Court  below  that  *the  interests  of  the  mother  and  children 
were  not  identical,  and  that  they  ought  not  to  join  as  co-plaintiffs, 
but  on  that  point  the  case  of  Cocker  v.  Quayle  (6)  is  a  direct 
authority  for  their  being  co-plaintiffs.  Assuming  that  Mrs.  Fowler 
has  concurred  in  the  breach  of  trust,  that  will  not  preclude  her 
from  bringing  her  bill  to  be  relieved,  Buckeridge  v.  Glasse  (9). 

Mr.  Freeling,  for  one  of  the  daughters  of  Mrs.  Fowler, 
contended  that  the  transaction  being  radically  wrong  was  not 
susceptible  of  being  confirmed  where  infants  are  concerned. 

Mr.  Wigram  and  Mr.  Drewry,  for  the  defendant  G.  T.  R. 
Reynal,  in  support  of  the  appeal,  [raised  the  point  of  mis- 
L  605  ]  joinder  of  plaintiffs,  which  does  not  now  require  a  report] .  It 
was  alleged  that  taking  a  security  from  two  only  of  the  three 
parties  to  whom  the  trust  fund  had  been  advanced,  extinguished 
the  liability  of  the  third  party,  but  this  is  not  necessarily  the  result 
of  such  a  mode  of  dealing:  Drake  v.  Mitchell (\o),  Twopenny  v. 
Young  (l  l). 

(The  Lord  Chancellor  referred  to  Solly  v.  Forbes  (12).) 

(1)  43  E.  R.  129  (1  My.  &  Cr.  8).  (7)  35  R.  R.  188  (5  Sim.  555). 

(2)  14  R.  R.  213  (Cooper,  33).  (8)  59  R  R.  511  (5  Beav.  319). 

(3)  18  R.  R.  200  (3  Madd.  98).  (9)  54  R.  R.  241  (Cr.  &  P.  126). 

(4)  40  R.  R.  461  (11  Ves.  319).  (10)  7  R.  R.  449  (3  East,  251). 

(5)  32  R.  R.  275  (1  Rubs.  &  My.  (11)  3  B.  &  C.  208. 

535).  (12)  22  R.  R.  641  (2  Brod.  &  B. 

(6)  34  R.  R.  25  (2  Russ.  &   My.   38). 
86). 
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It  was  also  said  that  even  assuming  the  money  to  have  been  Fowler 
properly  lent,  it  ought  sooner  to  have  been  got  in,  but  very  rkynal. 
different  consequences  follow  from  one  or  other  of  those  states  of 
circumstances ;  in  the  latter  hypothesis,  it  would  not  follow  that  an 
order  would  be  made  for  immediate  payment  into  Court,  but 
enquiries  would  be  directed  with  a  view  of  ascertaining  whether  at 
an  earlier  period  a  sale  could  have  been  effected,  and  the  security 
realized.  The  Vice-Chancellor's  decree  is  manifestly  erroneous 
in  having  brevi  manu  directed  the  whole  fund  to  be  brought  into 
Court,  whereas  the  security  is  still  in  existence  and  when  realized 
may  go  far  towards  replacing  the  fund.  We  also  submit  that 
where  trustees  have  a  discretion  to  sell  they  are  not  liable,  because 
they  may  have  refused  to  sell  on  terms  more  advantageous  than 
those  which  they  have  obtained:  Garrett  v.  Noble (1),  Buxton  v. 
Buxton  (2) ;  and  that  here  the  power  endorsed  on  the  settlement 
not  only  authorized,  but  required,  the  trustees  to  invest  the  trust 
fund  on  the  specific  security  on  which  it  was  advanced :  Beauclerk 
v.  Ashburnham  (a).  [They  also  referred  to  Mucklow  v.  Fuller  (4)  and 
Styles  v.  Guy  (6).] 

Mr.  Osborne  and  Mr.  Goldsmid  appeared  for  the  defendants       [  506  ] 
W.  Fowler,  C.  Fowler  and  G.  Webb. 

Mr.  Bacon,  in  reply.     *     *     * 

The  Lord  Chancellor,  after  detailing  the  facts  as  above  stated,       Nov.  5. 
proceeded:  ~] 

Whether  the  mortgage  of  November,  1826,  was  an  adequate 
security  at  the  date  of  that  mortgage  deed,  it  is  not  necessary  for 
me  to  determine.  The  defendant  Reynal  admits,  that  it  is  now 
wholly  inadequate ;  consequently  a  loss  has  clearly  arisen,  which 
there  is  reason  to  fear  may  prove  a  total  one ;  and  the  present  suit 
is  instituted  to  compel  the  trustees  to  reinstate  the  stock.  There  are 
several  acts  of  the  trustees,  which  are  imputed  to  them  as  breaches 
of  their  trust,  which  in  equity  subject  them  to  the  liability  with 
which  it  is  the  object  of  this  suit  to  fix  them.  The  Vice-chan- 
cellor held,  that  the  trustees  were  bound  to  replace  such  stock, 
an  d  ordered  the  amount  of  the  produce  to  be  paid  into  Court.  The 
present  appeal  is  against  that  decision. 

(1)  38  B.  B.  166  (6  Sim.  504).        (4)  23  B.  B.  29  (Jac.  198). 

(2)  43  B.  B.  138  (1  My.  &  Cr.  80).     (5)  84  B.  B.  HI  (1  Mac.  &  G.  422). 

(3)  68  B.  B.  95  8  Beav.  322). 
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Fowleb  The  defendants  are  charged  with  various  breaches  of  trust ;  the 

Reynal.      frst  &nd  most  important  is  alleged  to  arise  out  of  the  following 
circumstances;  that  the  authority  given  to  them  to  advance  the 
trust-fund  which,  as  before  stated,  was  signed  contemporaneously, 
with  the  execution  of  the  settlement,  was  to  advance  it  to  the 
owners  or  lessees  of  Yauxhall  Gardens  upon  a  first,  second  or  third 
mortgage,  while  the  trustees  in  fact  advanced  the  money  without 
having  any  mortgage  or  written  security  until  November,  1825,  the 
loan  having  been  made  in  March,  and  that,  although  the  advance 
in  March  was  made  to  Bish,  Gye  and  Hughes,  who  were  then  the 
[  *508  ]       lessees  and  equitable  *owners  of    Yauxhall    Gardens,    yet,   the 
mortgage  security  which  was  in  the  form  of  a  covenant  to  sur- 
render, and  a  covenant  for  repayment  of  the  mortgage  money  was 
taken  from  Gye  and  HugheB  only,  without  Bish.    Mr.  Bish  has 
been  long  Bince  dead,  and  his  estate  administered.     Gye  and 
Hughes  have  become  bankrupts,  with  a  very  insufficient  estate, 
and  it  is  doubtful,  whether  Yauxhall  Gardens  will  produce  more 
than  sufficient  to  pay  off  the  first  and  second  mortgages ;  and  it  ia 
alleged,  that  the  defendants'  conduct,  as  above  stated,  amounted  to 
a  breach  of  trust;  first,  because  the  money  was  originally  lent 
without  taking  any  security  whatever  ;  secondly,  that,  although  the 
trustees  were  authorised  to  lend  the  money  upon  the  security  of 
Yauxhall  Gardens,  yet,  that  was  subject  to  an  implied  condition, 
that  the  security  was  adequate,  which  it  was  not ;  thirdly,  that  th& 
trustees  improperly,  not  only  forbore  taking  any  security  whatever, 
until  many  months  after  the  loan,  but  that,  when  they  did  take  the 
security,  it  was  taken  from  Gye  and  Hughes  only,  and  Mr.  Bisbt 
was  discharged  by  the  trustees  choosing  to  take  covenants  from 
two  only  of  the  joint  debtors ;  fourthly,  that  the  trustees  improperly 
forbore  to  recai  and  enforce  payment  of  the  mortgage  money  for 
an  unreasonable  time,  and  by  these  means  it  is  alleged  that  a  great 
part,  if  not  the  whole,  of  the  trust  fund  will  be  lost. 

In  answer  to  the  first  alleged  breach  it  is  said  that  no  loss  has 
arisen  from  the  circumstance  of  the  mortgage  not  being  procured 
until  November,  several  months  after  the  loan.  The  effect  of  this 
objection,  and  the  sufficiency  of  the  answer  to  it,  may  be  subject  to 
the  same  observations  as  will  arise  in  respect  to  the  second  alleged 
breach;  and  with  regard  to  that  breach  it  is  contended  that  the 
[  ♦509  ]  memorandum  endorsed  on  the  deed  ^expressly  authorised  the  loan 
to  be  made  to  the  owners  or  lessees  of  Yauxhall  Gardens,  and  the 
security  taken  in  November  was  in  fact  taken  from  the  then  owners 
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of  the  property.  Their  conduct,  it  is  therefore  said,  was  sanctioned  Fowlkb 
by  the  terms  of  the  memorandum,  the  authority,  or  direction,  retnal. 
expressly  pointing  to  Vauxhall  Gardens.  In  estimating  the  effect 
of  this  charge,  and  the  answer  to  it,  it  will  be  necessary  to  consider 
what  will  be  the  proper  construction  of  the  memorandum.  It  is 
contended,  on  the  part  of  the  plaintiffs,  that  the  authority  was  to 
advance  the  money  to  the  owners  of  the  property  at  the  date  of  the 
memorandum,  and  not  to  persons  who  might  become  the  owners  at 
some  indefinite  future  time,  that  the  owners,  at  that  time,  were 
persons  whose  credit  and  solvency  were  known  ;  whereas,  according 
to  the  defendants'  construction,  the  trustees  were  authorised  to 
make  the  advance  to  any  persons  who  might  fill  the  character  of 
owners  in  future,  without  regard  to  their  condition  or  responsibility, 
which  it  is  said  cannot  be  reasonably  intended  to  have  been  the 
meaning  of  the  parties.  It  is  argued  by  the  plaintiffs  that  the 
memorandum  operated  as  an  imperative  direction  to  the  trustees, 
which  they  were  bound  to  obey  by  advancing  the  money  within  a 
convenient  time,  and  that  they  were  not  at  liberty  to  postpone  such 
advance  at  pleasure,  one  object  of  the  advance  being  to  obtain  an 
increase  of  income,  and  if  (the  owners  of  the  Gardens  being  ready  to 
take  the  money  on  loan)  the  direction  referred  to  a  present  advance, 
it  necessarily  pointed  to  the  owners  at  the  time  being.  The  property, 
from  its  peculiar  nature,  must  be  considered  as  likely  to  fluctuate 
in  value  according  as  the  public  taste  or  fashion  might  adopt  the 
place  as  one  of  public  resort  and  amusement.  The  loan  was  also 
authorised  to  be  made  on  a  first,  second,  or  third  mortgage.  Both 
these  circumstances  make  the  "supposition  that  the  known  personal  [  *&io  ] 
responsibility  of  the  owners  of  the  Gardens  might  influence  the 
discretion  of  those  who  directed  the  investment.  Upon  these 
grounds  it  is  contended  that  the  conduct  of  the  trustees  was  in  no 
respect  sanctioned  by  the  terms  of  the  settlement  and  memorandum, 
and  that  by  advancing  in  March,  without  any  written  security,  and 
having  advanced  to  the  then  three  owners  of  the  property,  and 
afterwards  by  accepting  a  covenant  from  two  only,  they  made  an 
investment  unauthorised  by  the  trust  reposed  in  them,  and  accepted 
a  less  and  different  security  from  that  which,  upon  a  true  construction 
of  the  memorandum,  they  were  directed  to  do. 

As  I  understand  the  judgment  of  the  Vice-Chancbllor,  he  was  of 
opinion  that  the  construction  of  the  memorandum  contended  for  on 
the  part  of  the  plaintiffs  was  a  correct  construction,  and  that  under 
such  circumstances,  the  trustees  must  be  considered  in  making  the 
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Fowlee  advance  without  security,  and  in  afterwards  accepting  the  covenant 
rbynal.  °*  'wo  on^y  °*  ^e  three  joint  debtors,  as  having  misapplied  the 
fund,  and  subjected  themselves  to  replace  it  when  called  upon  by 
the  Court.  I  am  of  opinion  that  the  judgment  and  order  made  by 
his  Honour  was  the  proper  judgment  to  be  given  in  the  case,  and 
must  be  affirmed. 

It  is  necessary  that  I  should  observe  upon  a  point  which  has  been 
raised  in  the  argument  before  me,  but  which  I  understand  was  not 
made  in  the  Court  below.    The  plaintiffs  in  the  suit,  besides  Mrs. 
Fowler,  are  alleged  to  be  her  children  ;  but  it  has  been  said,  that, 
although  the  bill  contains  such  an  allegation,  there  is  no  admission 
on  the  part  of  the  defendants  of  the  identity  of  those  plaintiffs,  nor 
any  evidence  in  support  of  it  in  the  cause  ;  and  it  was  said  that  a 
[  *5ii  ]      bill  ought  to  *be  dismissed,  in  which  it  shall  appear  at  the  hearing 
that  persons  having  no  interest  in  the  subject-matter  of  the  suit  are 
joined  with  others  who  are  properly  made  plaintiffs.    The  plaintiffs 
contended  that  such  an  objection,  if  valid,  was  too  late  at  the  hearing 
of  the  cause,  and  after  the  plaintiffs'  case  had  been  heard,  but  that 
at  all  events  the  pleadings  raising  no  issue  in  regard  to  the  identity 
of  the  alleged  children,  and  such  identity  being  assumed  throughout 
up  to  the  rehearing,  the  Court  would  allow  the  objection  to  be 
repelled  by  an  affidavit.     Several  cases  were  referred  to  as  authorities 
in  support  of  the  argument,  but  in  all  the  cases  referred  to,  the 
alleged  interest  of  the  plaintiffs,  to  whom  the  objection  applied,  was 
either  disproved  by  evidence  or  denied. 

In  the  present  case  the  answer  contains  no  denial,  or  uses  any 
expressions  importing  a  doubt  upon  the  fact  that  the  plaintiffs,  other 
than  Mrs.  Fowler,  were  her  children.  The  answer  rather  proceeds 
upon  the  assumption  that  they  in  truth  possessed  the  character 
ascribed  to  them  by  the  bill. 

Supposing  the  objection  to  have  been  taken  at  the  proper  time, 
and  in  proper  form,  its  validity  is  very  doubtful ;  but  as  it  is  in 
fact  taken,  I  think  it  cannot  be  sustained,  and  it  is  so  obvious  from 
the  course  of  the  pleadings,  and  from  the  fact,  that  it  is  urged  for 
the  first  time  upon  the  rehearing,  that  it  is  an  entire  afterthought, 
occurring  probably  for  the  first  time  after  hearing  the  plaintiffs' 
case,  that  if  I  thought  the  objection  when  taken  was  open  to  the 
party,  I  should  feel  it  my  duty  to  receive  an  affidavit  to  repel  it. 

I  have  not  come  to  the  conclusion  upon  the  merits  which  I  have 

[  *512  ]      stated,  without  an  anxious  and  laborious  Consideration  of  the  case 

and  of  the  authorities  which  bear  upon  it,  because  I  have  felt  that, 
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under  the  circumstances  disclosed  in  the  pleadings,  the  case  bears 
very  hardly  upon  the  defendant  G.  T.  R.  Eeynal,  who  has  been 
influenced  solely  by  kindly  feelings  and  confidence  to  fail  in  the 
observance  of  his  strict  legal  duties.  But  as  he  became  a  trustee 
for  the  benefit  and  security  of  the  children  of  the  marriage,  and  the 
loss  of  the  trust  fund  to  those  children  has  been  the  consequence  of 
his  departure  from  his  duty  toward  them,  they  are  entitled  to  the 
remedy  for  that  loss  which  the  decree  secures  to  them. 

As  regards  Mrs.  Fowler,  who  was  a  party  to  all  the  departure 
from  duty  committed  by  the  defendant  G.  T.  R.  Beynal,  it  is  to  be 
observed  that  he  was  a  professional  man,  and  must  have  been  aware 
that,  she  being  a  married  woman,  her  authority  and  sanction  would 
afford  no  excuse  or  justification  of  such  conduct.  Being  impelled 
by  a  conviction  of  the  duty  imposed  upon  me,  I  determine  that  this 
appeal  must  be  dismissed  with  costs. 
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MILLER  v.  HTJDDLESTONE  (1). 

(3  Mac.  &  G.  513—531 ;  S.  0.  21  L.  J.  Oh.  1 ;  15  Jur.  1043;  18  L.  T.  147.) 

A  testator,  by  his  will,  bequeathed  the  residue  of  his  real  and  personal 
estate  to  his  widow  and  three  other  persons  as  trustees,  on  trust  to  sell  and 
invest,  and  out  of  the  income  to  pay  an  annuity  of  500/.  to  his  daughter  for 
life,  an  annuity  of  100/.  to  W.  C.  for  life,  and  on  his  death  an  annuity  of 
50/.  to  the  son  of  W.  C.  for  life,  and  the  remainder  of  the  dividends  to  the 
testator's  widow  for  her  life :  the  testator  directed  that,  after  the  death  of 
the  widow,  if  the  daughter  should  be  then  living  and  should  have  no  child 
then  living,  the  trustees  should  pay  her  a  further  annuity  of  500/.,  that  if 
the  testator's  daughter  should  have  a  child  living  at  the  death  of  the  widow 
the  two  annuities  of  500/.  should  cease,  and  the  trustees  raise  and  invest 
20,000/.  and  pay  the  dividends  to  the  daughter  for  her  life  with  remainder 
to  her  children,  that  the  trustees  should  also  pay  5,000/.  to  such  person  or 
persons  as  the  widow  should  by  will  appoint,  and  that  the  widow  should 
also  have  power  to  dispose  of  1,000/.,  either  by  gift  in  her  lifetime  or  by 
will,  among  her  three  co-trustees  in  such  proportions  as  she  should  think 
fit ;  and  the  testator  named  certain  persons  as  residuary  legatees.  There 
being  a  deficiency  of  assets  to  pay  the  two  annuities  of  500/.,  and  also  the 
legacies  of  5,000/.  and  1,000/. :  Held,  that  the  annuities  were  not  entitled 
to  priority  over  the  legacies,  the  terms  of  the  will  affording  no  proof  that 
the  testator  intended  there  should  be  such  prioiity :  Held,  also,  that  the 
annuities  were  not  payable  out  of  the  corpus  of  the  testator's  estate. 

The  rule  is,  that  in  cases  of  deficiency  of  assets  all  annuities  and  legacies 
abate  rateably,  and  that  the  onus  lies  on  the  party  seeking  priority  to  make 
out  clearly  and  conclusively  that  such  priority  was  intended. 

The  questions  raised  by  this  appeal,  which  was  brought  from  a 
decision  of  the  late  Vice-Chancellor  of  England,  arose  out  of  the 
(1)  Carmichad  y.  Qee  (1880)  5  App.  0a.  588,  49  L.  J.  Cb.  829,  43  L.  T.  227. 
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will  of  Thomas  Creswick,  dated  the  10th  July,  1888,  which  was  in 
the  following  words : 

"  I  give  and  bequeath  unto  my  wife  Sarah  Greswick  all  my  house- 
hold furniture,  linen,  plate,  china,  wearing  apparel,  pictures,  and 
other  effects  which  shall  be  in  my  dwelling-houses  at  the  time  of 
my  decease,  together  with  my  carriage,  carriage-horses  and  harness, 
and  the  sum  of  1,000L  to  be  paid  to  her  immediately  after  my 
decease  for  her  own  immediate  use ;  and  I  give  devise  and  bequeath 
unto  the  said  Sarah  Greswick  and  to  my  *nephews  Thomas  Greswick 
Huddlestone,  William  Jackson,  and  Paul  Jackson,  all  my  freehold 
copyhold  and  leasehold  messuages  lands  tenements  and  heredita- 
ments whatsoever  and  wheresoever,  and  all  the  rest  and  residue  of 
my  goods  chattels  Btock  in  trade  monies  securities  for  money,  money 
in  the  public  stocks  or  funds,  debts  effects  and  personal  estate  what- 
soever and  wheresoever  and  of  what  nature  or  kind  soever,  to  hold 
the  same  unto  the  said  Sarah  Greswick,  Thomas  Greswick  Huddle- 
stone,  William  Jackson,  and  Paul  Jackson,  their  heirs  executors 
administrators  and  assigns  upon  trust,  that  the  said  Sarah  Greswick, 
Thomas  Greswick  Huddlestone,  William  Jackson,  and  Paul  Jackson, 
or  the  survivors  or  survivor  of  them,  or  the  heirs  executors  or 
administrators  of  Buch  survivor,  do  and  Bhall  with  all  convenient 
speed  after  my  death,  sell  and  dispose  of  my  freehold  copyhold  and 
leasehold  messuages  lands  tenements  and  hereditaments,  stock  in 
trade,  and  other  parts  of  my  said  personal  estate,  and  collect  and 
get  in  all  my  outstanding  debts,  and  convert  the  whole  of  my  said 
trust  estate  except  money  in  the  public  or  Government  stocks  or 
funds  into  ready  money,  and  stand  possessed  of  the  money  arising 
from  such  sale  and  collection  as  aforesaid,  upon  truBt  to  pay  off  and 
discharge  all  my  just  debts,  funeral  and  testamentary  expenses,  and 
after  such  payment  made  as  aforesaid,  upon  trust  to  lay  out  and 
invest  the  residue  of  the  said  money  arising  from  such  Bale  and 
collection  in  their  own  names,  or  in  the  names  or  name  of   the 
survivors  or  survivor  of  them,  on  Government  stocks  funds    or 
securities,  and  to  stand  possessed  of  the  stocks  funds  and  securities 
whereon  the  same  shall  be  invested,  upon  trust  out  of  the  interest 
or  dividends  arising  therefrom  and  other  income  arising  from  my 
said  trust  estate  to  pay  unto  my  daughter  Mary  Ann  Miller,  the 
wife  of  George  Miller,  one  annuity  or  yearly  sum  of  *500Z.  during 
her  natural  life,  without  any  deduction  for  legacy  duty  or  other 
deductions  whatsoever,  by  equal  half-yearly  payments  to  and  for 
her  own  proper  use  and  benefit,  and  with  which  her  said  present  or 
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any  future  husband  with  whom  she  may  hereafter  intermarry  shall 
not  intermeddle  or  have  anything  to  do,  nor  shall  the  same  be 
liable  to  the  control  contracts  debts  or  engagements  of  her  said 
present  or  any  future  husband,  and  her  receipt,  although  covert, 
shall  be  the  only  good  and  sufficient  discharge  to  my  said  trustees 
from  time  to  time  for  such  annuity ;  and  upon  further  trust  out  of 
the  said  interest  or  dividends  to  pay  unto  my  brother  William 
Creswick  one  annuity  or  yearly  sum  of  100Z.,  without  any  deduction 
for  legacy  duty  or  any  other   deduction  whatsoever,  during  his 
natural  life,  by  equal  quarterly  or  half-yearly  payments  as  may 
best  suit  my  said  trustees ;  and  from  and  after  the  decease  of  my 
said  brother  William  Creswick,  upon  trust  to  pay  to  my  nephew 
Thomas  Creswick,  the  blind  son  of  my  said  brother  William  Creswick, 
one  annuity  or  yearly  sum  of  50/.  during  his  natural  life,  without 
any  deduction  for  legacy  duty  or  any  deduction  whatsoever,  by 
equal  quarterly  or  half-yearly  payments  as  may  best  suit  my 
trustees  to  pay  the  same ;  and  I  will  and  direct  that  the  respective 
receipts  of  my  said   brother  William  Creswick  and  of  my  said 
nephew  Thomas  Creswick  for  their  said  annuities,  shall  be  the  only 
good  discharges  to  my  said  trustees  for  the  same  respectively,  and 
that  the  said  annuities  shall  not  be  alienable  assignable  or  trans- 
ferable by  my  said  brother  William  Creswick  and  my  said  nephew 
Thomas  Creswick  to  any  person  or  persons  whatsoever  ;  and,  after 
payment  of  the  said  several   annuities,  upon  trust  to  pay  the 
remainder  of  the  interest  or  dividends  arising  from  such  investment, 
and  the  rents  and  profits  of  any  part  of  my  said  freehold  copyhold 
or  leasehold  hereditaments  *  which  shall  be  unsold  and  let  on  lease 
as  hereinafter  provided  for,  and  the  interest  of  any  money  which 
shall  be  lent  upon  security  as  hereinafter  mentioned,  unto  my  said 
wife  Sarah  Creswick,  or  permit  and  suffer  her  to  receive  the  same, 
during  her  natural  life,  and  also  the  said  annuities,  in  case  any  or 
either  of  them  shall  cease  to  be  longer  payable  to  the  said  annuitants 
any  or  either  of  them  in  her  lifetime,  to  and  for  her  own  proper 
use  and  benefit ;  and  from  and  after  the  decease  of  my  said  wife 
and  during  the  lifetime  of  my  said  daughter  Mary  Ann  Miller,  and 
if  she  the  said  Mary  Ann  Miller  shall  have  no  child  or  children 
living  at  the  time  of  the  decease  of  my  said  wife,  upon  trust  to  pay 
to  the  said  Mary  Ann  Miller  a  further  annuity  or  yearly  sum  of 
5002.  during  her  natural  life,  to  and  for  her  own  sole  and  separate 
use  in  the  same  manner  and  with  the  same  restriction  on  her 
present  or  any  future  husband  as  is  hereinbefore  contained  respecting 
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the  first  mentioned  annuity  of  5002.  payable  to  her ;  but  if  my  said 
daughter  Mary  Ann  Miller  shall  have  any  child  or  children  living 
at  the  time  of  the  decease  of  my  said  wife  by  her  said  present  or 
any  future  husband  with  whom  she  may  hereafter  intermarry,  or 
if  my  said  daughter  shall  have  any  child  or  children  at  any  time 
after  the  decease  of  my  said  wife,  then  from  and  after  the  birth  of 
such  child  or  children  the  said  two  several  annuities  of  5002. 
each   shall  cease  and  be  no  longer  paid  or  payable  to  my  said 
daughter;  but  I  will  and  direct  that  the  said  Thomas  Greswick 
Huddlestone,   William   Jackson,  and  Paul   Jackson,  or   such   of 
them  who  shall  then  be  living  and  the  trustees  or  trustee  for 
the  time  being,  shall  by  sale  of  so  much  of  the  stocks  funds  or 
securities  upon  which  my  said  trust  estate  shall  then  be  invested 
as  will  be  sufficient,  raise  the  sum  of  20,0002.,  and  after  the  same 
shall  be  raised  as  aforesaid  upon  trust  forthwith  to  invest  the 
♦same  in  some  or  one  of  the  public  or  Government  stocks  or  funds 
in  their  own  names,  or  in  the  names  or  name  of  the  survivors  or 
survivor  of  them  or  of  the  trustee  or  trustees  for  the  time  being, 
and  after  such  investment  shall  stand  possessed  of  the  stocks  funds 
or  securities  upon  which  the  same  shall  be  invested,  upon  trust  to 
pay  the  interest  or  dividends  arising  therefrom  unto  my  said 
daughter  Mary  Ann  Miller  during  her  natural  life  to  and  for  her 
own  sole  and  separate  use,  and  with  the  like  restrictions  respecting 
her  said  present  or  any  future  husband  as  are  hereinbefore  men- 
tioned and  expressed  concerning  the  said  annuities  to  be  paid  to 
her  for  life  in  case  she,  my  said  daughter,  shall  have  no  child  or 
children ;  and  from  and  after  the  decease  of  my  said  daughter,  upon 
trust  for  all  and  every  the  children  of  my  said  daughter  Mary  Ann 
Miller,  if  more  than  one  to  be  divided  between  them  share  and 
share  alike  at  their  respective  ages  of  twenty-one  years,  and  in 
case  there  shall  be  but  one  child  of  my  said  daughter  who  shall 
live  to  attain  the  age  of  twenty-one  years,  then  upon  trust  for  such 
only  child,  and  to  be  transferred  to  him  or  her  on  his  or  her 
attaining  his  or  her  age  of  twenty-one  years ;  and  in  case  all  my 
said  daughter's  children  shall  happen  to  die  before  they  shall 
attain  the  age  of  twenty-one  years,  I  will  and  direct  that  the  said 
20,000/.,   or  the  stocks  funds  or  securities  upon  which  the  same 
shall  be  invested,  shall  sink  into  and  become  part  of  my  residuary 
estate  hereinafter  disposed  of ;  and  upon  further  trust,  that  the 
said  Thomas  Greswick  Huddlestone,  William  Jackson,  and  Paul 
Jackson,  or  the  surviving  trustees  or  trustee  or  the  trustees  or 
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trustee  for  the  time  being  do  and  shall  after  the  decease  of  my 
said  wife  pay  the  sum  of  5,0002.,  part  of  my  residuary  estate,  unto 
such  person  or  persons  in  such  parts  and  proportions  and  at  such 
time  and  times  as  my  said  wife  Sarah  Greswick  shall  by  her  last 
will  and  testament  *in  writing  give  and  bequeath  or  direct  and 
appoint  the  same  to  be  paid  unto,  except  such  gift  bequest  or 
appointment  shall  be  made  to  or  for  the  benefit  of  her  brother 
Charles  Elsee  or  his  wife  or  his  children  or  child ;  and  in  case  such 
will  of  my  said  wife  shall  contain  any  gift  or  benefit  to  the  said 
Charles  Elsee  or  his  wife  or  children  or  child,  then  the  power 
intended  to  be  given  to  my  said  wife  to  dispose  of  the  said  5,0002. 
by  her  will  shall  cease  and  determine,  and  the  said  5,000/.  shall 
remain  part  of  my  residuary  estate  hereinafter  disposed  of;  and 
except  as  to  the  sum  of  1,0002.  hereinafter  mentioned,  upon  or  for 
no  other  trust  intent  or  purpose  whatsoever ;  and,  subject  to  the 
trusts  of  this  my  will,  I  give  and  bequeath  the  residue  of  my  said 
trust  estate  unto  my  said  nephews,  Thomas  Creswick  Huddlestone, 
William  Jackson,  and  Paul  Jackson,  and  my  nieces  Emma  Huddle- 
stone,  Anne  Garton  Jackson,  and  Sarah  Maria  Jackson,  equally  to 
be  divided  between  them  share  and  share  alike,  when  and  as  the 
same  or  any  part  thereof  shall  become  divisible  by  the  deaths  of 
the  said  annuitants  or  otherwise,  it  being  my  will  and  meaning  that, 
after  the  payment  of  the  said  sum  of  5,0002.  of  which  my  said  wife 
is  to  have  the  disposal  by  her  will  as  aforesaid,  the  said  1,0002.  of 
which  she  is  to  have  the  disposal  either  by  gift  in  her  lifetime  or 
by  her  will  to  my  said  trustees  Thomas  Creswick  Huddlestone, 
William  Jackson  and  Paul  Jackson,  or  such  part  thereof  as  she 
shall  so  dispose  of  by  her  said  will,  and  reserving  sufficient  of  my 
said  trust  estate  to  raise  and  pay  the  said  annuities  given  to  my 
said  daughter  or  the  said  20,0002.  directed  to  be  held  for  her  and 
her  children  or  child  in  the  event  of  her  having  any  children  or 
child  at  any  time  hereafter,  and  the  said  annuity  of  1002.  given  to 
my  said  brother  William  Creswick  for  life  and  after  his  decease  of 
the  annuity  of  502.  given  to  his  son  Thomas  Creswick  during  his 
life,  my  said  residuary  estate  may  be  divided  between  my  *said 
residuary  legatees  at  any  time  after  the  decease  of  my  said  wife, 
as  they  the  said  Thomas  Creswick  Huddlestone,  William  Jackson 
and  Paul  Jackson,  or  the  survivors  or  survivor  of  them  and  the 
trustees  or  trustee  for  the  time  being  shall  think  proper.  And  as 
it  is  my  wish  to  spare  my  said  wife  all  the  care  and  trouble  possible 
in  the  management  of  my  affairs,  I  have  appointed  my  said  three 
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nephews  to  be  executors  and  trustees  with  her,  hoping  and  expect- 
ing they  will  be  active  and  render  every  assistance  in  their  power 
for  the  settling  and  arranging  my  affairs.  And  to  enable  my  said 
wife  to  make  them  some  compensation  out  of  my  said  trust  estate 
for  such  care  and  trouble,  I  do  hereby  will  and  direct  that  my  said 
wife  shall  have  power  to  dispose  of  1,0002.  part  of  my  said  trust 
estate  or  such  part  or  parts  thereof,  either  by  gift  in  her  lifetime  or 
bequests  by  her  will,  to  her  said  three  co-trustees,  Thomas  Creswick 
Huddlestone,  William  Jackson  and  Paul  Jackson,  in  such  propor- 
tions as  she  my  said  wife  shall  think  fit  and  proper ;  and  my  said 
trustees  are  by  this  my  will  directed  and  empowered  to  pay  and 
dispose  of  the  said  1,000/.  or  such  part  or  parts  thereof  as  my  said 
wife  shall  direct,  either  in  her  lifetime  or  after  her  decease,  to  the 
said  Thomas  Creswick  Huddlestone,  William  Jackson  and  Paul 
Jackson,  or  any  or  either  of  them." 

The  testator  died  in  September,  1840:  the  widow  died  in 
February,  1848,  having  made  appointments  of  the  5,000!.,  and  of 
800Z.,  part  of  the  1,000J.  Mary  Ann  Miller,  the  daughter  of  the 
testator,  never  had  a  child  ;  and  the  present  suit  was  instituted  by 
her  to  obtain  payment  of  the  arrears  due  to  her  in  respect  of  her 
two  annuities  of  5002.  There  being  a  deficiency  of  assets  to  pay 
these  arrears  and  the  sums  of  5,0001.  and  800Z.  which  also  remained 
unpaid,  the  question  was  whether  the  annuities  ought  to  be  paid  in 
priority  to  those  *sums,  or  must  abate  proportionably  with  them, 
and  also  whether  the  annuities  were  chargeable  on  the  corpus  of 
the  testator's  property. 

The  case  was  heard,  on  further  directions,  before  the  Vice- 
Chancellor  of  England  in  July,  1849,  when  his  Honour  held 
that  the  annuities  were  entitled  to  priority,  and  were  to  be 
paid,  if  necessary,  out  of  the  corpus  of  the  estate.  From 
this  decision  the  residuary  legatees  now  appealed  to  the  Lord 
Chancellor. 


Mr.  Lloyd  and  Mr.  Selwyn  for  the  residuary  legatees,  and  in 
support  of  the  appeal : 

Our  case  is,  that  the  annuities  given  by  this  will  must  abate 
proportionably  with  the  legacies,  and  we  therefore  complain  of  the 
decree  of  the  Vice-Chancellor  on  two  grounds,  first,  that  priority 
is  given  to  the  annuities,  and,  secondly,  that  they  are  made  payable 
out  of  the  corpus  of  the  property  and  not  out  of  the  income 
only.     *     *     * 
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[Blower  v.  Morret  (l),  Allan  v.  Backhouse  (2),  Beeston  v.  Booth  (3), 
Brown  v.  Brown  (4),  Foster  v.  Switfe  (6),  Attorney-General  v. 
Poulden  (6),  Thwaites  v.  Foreman  (7),  Wroughton  v.  Colquhoun  (8), 
and  other  cases,  were  cited.] 

The  Lord  Chancellor  :  iVb«.  5. 

This  is  an  appeal  from  an  order  of  the  Vice-Chancbllor  of  r  622  ] 
England,  made  on  the  2nd  August,  1849,  when  the  cause  came  on 
for  further  directions,  by  which  it  was  declared  that  certain  annuities 
bequeathed  by  the  will  of  Thomas  Creswick  were  entitled  to  priority 
over  the  legacies  given  by  his  said  will,  and  payment  of  certain 
arrears  due  in  respect  of  such  annuities  was  directed  to  be  made 
out  of  the  corpus  of  the  estate. 

Thomas  Creswick,  by  his  will  dated  the  10th  July,  1883,  be- 
queathed the  residue  of  his  real  and  personal  estate  to  his  widow 
and  three  other  persons  as  trustees,  on  trust  to  sell  and  invest  in 
Government  securities,  and  out  of  the  dividends  to  pay  an  annuity 
of  500/.  to  the  plaintiff  for  life,  an  annuity  of  100/.  to  W.  Creswick 
for  life,  and  on  his  death  an  annuity  of  501.  to  T.  Creswick  son  of 
W.  Creswick  for  life,  and  the  remainder  of  the  dividends  to  the 
testator's  widow  for  her  life :  after  the  death  of  the  testator's  widow, 
if  the  plaintiff  should  be  then  living,  and  if  she,  the  plaintiff,  should 
have  no  child  then  living,  the  trustees  were  to  pay  a  further 
annuity  of  5001.  to  the  plaintiff ;  if  the  plaintiff  should  have  a  child 
living  at  the  death  of  the  widow,  the  two  annuities  of  5002.  were  to 
cease,  and  the  trustees  were  to  raise  and  invest  the  sum  of  20,0002., 
and  pay  the  dividends  to  plaintiff  for  her  life,  with  remainder  to 
her  children :  the  trustees  were  also  to  pay  5,0002.  to  such  person 
or  persons  as  the  widow  should  by  will  appoint ;  and  the  widow  was 
also  to  have  power  to  dispose  of  1,0002.,  either  by  gift  in  her  lifetime 
or  by  will,  among  her  three  co-trustees  in  such  proportions  as  she 
should  think  fit;  and  certain  persons  were  named  as  residuary 
legatees. 

(1)  2  Ves.  Sen.  420.  (5)  65  E.  E.  472  (Ph.  629). 

(2)  13  E.  E.  23  (2  V.  &  B.  65).  (6)  64  E.  E.  414  (3  Hare,  555). 

(3)  20  E.  E.  287  (4  Madd.  161).  (7)  66  E.  E.  124  (1  Coll.  409). 

(4)  44  E.  E.  84  (1  Keen,  275).  (8)  75  E.  E.  136  (1  De  G.  &  Sm.  357). 
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The  testator  died  in  1840.  The  widow  died  in  1843,  having,  by 
will,  made  an  appointment  of  8001.,  part  of  the  1,000 J.,  and  having 
also  made  an  appointment  of  the  5,0001.  The  plaintiff  had  no  child 
at  the  death  of  the  widow,  and  the  present  bill  was  filed  for  the 
payment  of  the  two  annuities  of  5002. 

The  estate  of  the  testator  in  this  case  being  deficient,  two  ques- 
tions arise  on  his  will,  first,  whether  the  annuities  bequeathed 
thereby  to  his  daughter  and  brother  have  any  priority  over  the 
legacy  of  5,000/.  and  the  second  legacy  of  1,000Z.  of  which  the  wife 
was  to  have  the  power  of  disposing,  or  whether  those  annuities 
must  abate  rateably ;  and  secondly,  whether  so  much  of  those 
annuities  as  the  income  of  the  estate  is  insufficient  to  pay  is 
chargeable  on  the  corpus. 

With  regard  to  the  first  question,  I  am  of  opinion  that  the 
annuities  have  no  priority.  The  rule  is,  that  in  case  of  a  deficiency, 
all  the  annuities  and  legacies  abate  rateably,  for  since  they  cannot 
all  be  paid  in  full,  they  shall  all  abate  rateably  on  the  principle  of 
the  maxim,  "equality  is  equity,"  or  " equity delighteth  in  equality." 
This  rule  is  indeed  subject  to  exceptions,  for  there  are  cases  in 
which  some  annuities  or  legacies  are  to  be  paid  in  priority  to  others  ; 
but  it  is  settled  that  the  onus  lies  on  the  party  seeking  priority,  to 
make  out  that  such  priority  was  intended  by  the  testator,  and  that 
the  proof  of  this  must  be  clear  and  conclusive.  The  reason  is,  that 
a  testator,  in  the  absence  of  clear  and  conclusive  proof  to  the  con- 
trary, must  be  deemed  to  have  considered  that  his  estate  would  be 
sufficient,  and  consequently  not  to  have  thought  it  necessary  to 
provide  against  a  deficiency  by  giving  a  priority,  in  case  of  a 
deficiency,  to  some  of  the  objects  of  his  bounty.  It  is  true  that  the 
testator  does  in  many  cases  contemplate  *the  possibility  of  a 
deficiency,  and  provide  against  it;  but  I  think  it  may  be  safely 
affirmed  that,  in  the  absence  of  all  indication  to  the  contrary,  it  is 
generally  to  be  assumed  that  the  testator  considers  that  his  estate 
may  be  sufficient  to  answer  the  purposes  to  which  he  has  devoted 
it,  and  consequently  makes  no  provision  against  a  deficiency ;  and 
such  being  the  general  rule,  the  Court  would  not  be  right  in  saying, 
without  clear  and  conclusive  reasons,  that  he  intended  to  provide 
against  an  event  which  in  general  it  is  not  to  be  supposed  that  he 
ever  contemplated. 

In  Brown  v.  Brown  (l),  Lord  Langdale  observes,  "the  onm  is 
upon  those  who  contend  for  a  priority  to  show  that  the  testator 
(1)  44  B.  K.  84 ;  see  p.  85  (1  Keen,  275  ;  see  p.  277). 
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meant  to  give  a  preference  to  a  particular  legatee ; "  and  in 
Thwaitea  v.  Foreman  (l),  the  Vice-Chancellor  Knight  Brucb  makes 
these  observations,  "  Primd  facie  all  bequests  stand  on  an  equal 
footing,  and  it  lies  upon  those  who  assert  the  contrary  to  prove  it. 
It  is  not  sufficient  that  the  words  of  the  will  should  leave  the  ques- 
tion in  doubt ;  they  must  positively  and  clearly  establish  that  it 
was  the  intention  of  the  testator  that  the  bequests  should  not  stand 
upon  an  equal  footing.  Now  in  considering  whether  such  was  the 
intention  of  this  testator,  we  must  recollect  that  words  that  are 
merely  introductory,  cannot  generally  by  themselves  be  held  to 
direct  any  order  of  payment ;  we  should  also  bear  in  mind  an 
apposite  observation  of  Sir  John  Leach  (I  think  contained  in 
Beeston  v.  Booth),  that  unless  the  testator  tells  you  himself  that  he 
believes  his  assets  to  be  insufficient,  you  must  attribute  to  him  the 
notion  that  he  has  assets  sufficient  to  satisfy  all  the  bequests  that 
he  makes ;  and  if  you  attribute  that  notion  to  him,  you  cannot  well 
infer  that  he  intended  to  make  provision  for  *an  order  of  payment 
applicable  only  to  the  case  of  the  assets  being  insufficient." 

Now,  to  apply  these  principles  to  the  present  case,  I  conceive 
that  the  annuitants  have  failed  in  adducing  clear  and  conclusive 
proofs  of  an  intended  priority.  It  seems  to  me  to  be  so  plain  that 
no  such  proof  has  been  or  can  be  furnished  from  the  language  of 
this  will,  that  it  appears  quite  unnecessary  to  comment  on  particular 
parts  of  it,  although  there  are  expressions  which  furnish  matter  of 
argument  in  favour  of  priority,  but  which  are  much  too  ambiguous 
to  be  relied  on  in  support  of  a  preference,  which  for  the  reasons  I 
have  mentioned  is  antecedently  improbable,  when  those  ambiguous 
expressions  can  be  fully  satisfied  by  another  and  a  more  probable  con- 
struction. If  the  words  in  Beeston  v.  Booth  (2),  and  Thwaites  v. 
Foreman  (n)  did  not  import  a  priority,  much  less  can  the  words 
used  in  this  will.  The  words  "after  payment "  may  merely  refer 
to  the  order  of  payment  to  be  made  on  the  supposition  that  there 
was  a  sufficiency  of  assets  to  pay  all  the  legacies,  and  do  not  neces- 
sarily or  clearly  import  a  preference  in  the  event  of  a  deficiency  of 
assets ;  they  are  merely  introductory  to  what  follows,  importing  no 
more  than  would  have  been  implied  without  them  ;  and  I  may  add, 
that  the  order  in  which  the  different  bequests  stand  in  the  first 
part  of  the  will,  even  if  it  were  material,  is  altered  when  they  are 
referred  to  in  a  subsequent  part  of  the  will. 


Miller 
t, 

HUDDLE- 
STOKE. 


(1)  66  R.  R.  124 ;  see  p.  128  (1  Coll. 
409;  seep.  414). 
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(2)  20  R.  B.  287  (4  Madd.  161). 
(»)  66  R  R.  124  (1  Coll.  409). 
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Ab  to  the  cases  in  which  a  priority  has  been  allowed,  I  may 
observe  that  Brown  v.  Brown  (1)  was  a  perfectly  clear  case  of 
priority,  insomuch  that,  as  observed  by  *Lord  Langdale,  there 
would  have  been  no  way  in  which  effect  could  have  been  given  to 
the  words  used  by  the  testator  but  by  giving  a  priority  to  the 
second  legatee.  In  Boyd  v.  Buckle  (2),  the  circumstances  and 
language  were  so  different,  and  the  judgment  so  short  and  so 
entirely  limited  in  its  application  to  the  particular  words  there  used, 
that  it  can  afford  no  assistance  in  the  decision  of  the  present  case. 

There  is  only  one  case  calculated  to  suggest  any  doubt,  I  allude 
to  Leivin  v.  Lewin  (3).  There,  a  testator  gave  an  annuity  of  120Z. 
to  his  wife  for  life,  and  directed  his  executors  to  purchase,  if  they 
could,  the  said  annuity  of  1201.  in  Government  securities  of  ninety- 
nine  years  or  some  other  longer  time,  or  if  they  could  not  do  that, 
to  purchase  land  of  200Z.  a  year  value,  to  be  settled  in  such  a  way 
that  the  said  annuity  should  be  to  his  wife  free  from  taxes,  with 
remainders  over ;  he  also  directed  that,  if  he  should  leave  any  child 
living  at  his  death,  his  executors  should  out  of  the  profits  of  the 
residue  of  his  estate  pay  to  his  wife  802.  per  annum  for  the  main- 
tenance of  such  child;  and  he  gave  legacies  to  some  collateral 
relations  and  friends ;  and  all  the  residue  of  his  estate  he  directed 
to  be  put  out  to  the  best  advantage  for  his  children  at  his  death  : 
Lord  Habdwicke  held  that  the  annuity  should  not  abate;  he 
remarked,  "  This  is  a  very  strong  case  to  show  that  this  annuity 
and  the  fund  for  it  was  intended  by  the  testator  to  be  preferred  to 
all  the  other  legacies  in  the  will ;  it  is  not  suggested  that  either  the 
wife  or  children  have  any  other  provision,  and  when  a  man  is  so 
situated  as  he  was,  and  (as  appears  from  other  words  in  the  will) 
having  a  prospect  of  more  children,  and  no  ^provision  by  settle- 
ment or  otherwise  under  which  his  wife  or  children  could  claim,  it 
was  natural  for  him,  in  making  a  disposition  of  his  estate,  so  to 
give  it  that  their  provision  should  be  in  the  first  place,  and  not  to 
abide  by  the  contingency  of  his  estate  producing  more  or  less  at 
the  time  of  his  death,  and  of  sharing  in  proportion  with  others, 
strangers  in  blood  though  friends  to  him  or  collateral  relations  to 
whom  he  had  given  legacies ;  it  was  natural  he  should  not  intend 
they  should  abide  by  that  event,  though  that  is  the  general  rule  of 


(1)  44  E.  E.  84  (1  Keen,  275). 

(2)  10  Sim.  595,  where  the  short 
report  of  the  judgment  refers  to  a 
testamentary  charge  of  the  annuity, 


but  the  reported  statement  of  the  will 
contains  no  such  charge. — 0.  A.  S. 
(3)  2  Ves.  Sen.  415. 
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law :  ...  It  is  said  there  are  cases  wherein  the  Court  has  gone 
a  great  way  to  level  legatees,  and  make  them  abate  in  proportion,  as 
in  Brown  v.  Alien  (i) :  I  do  not  remember  the  state  of  that  case, 
and  there  may  be  a  difference  in  the  state  of  it ;  for  if  the  testator 
says  *  imprimis  'or  'in  the  first  place,  I  give  such  a  legacy,'  that 
amounts  only  to  the  order  in  which  he  expresses  his  gifts  in  the 
will,  to  nothing  more ;  but  if  he  had  said,  '  to  be  paid  in  the  first 
place,'  and  it  had  been  in  that  case  a  provision  for  a  wife,  I  should 
have  doubted  of  that  determination,  and  should  have  been  inclined 
to  think  it  was  a  declaration  of  his  intent  that  that  provision  for  his 
wife  should  come  out  of  the  personal  estate,  and  be  paid  in  the  first 
place,  because  there  is  ground  for  that,  from  the  preference  to  a 
wife  and  children  unprovided  for.  If  indeed  in  that  will  they  all 
stood  in  equal  degree,  it  was  sufficient  ground  for  the  Court  not  to 
presume  a  preference ;  but  if  it  was  a  provision  for  a  wife  or  child 
unprovided,  that  is  different." 

The  question  in  the  present  case  is,  between  a  brother  and  a 
child  on  the  one  hand,  and  the  appointees  of  the  wife  who  are  the 
nieces  of  the  testator  on  the  other  *hand  ;  but  it  is  plain  from  the 
words  which  I  have  quoted,  that  Lord  Haedwicke  regarded  the 
circumstance  of  mere  relationship,  when  viewed  as  a  reason  for 
priority,  as  not  being  itself  a  sufficient  ground,  but  as  constituting 
an  auxiliary  reason  for  allowing  such  priority  where  the  words  used 
in  the  will  favour  the  notion  of  a  priority  to  a  sufficient  degree.  I 
do  not  think,  however,  that  the  words  used  in  this  will  are  sufficient 
to  establish  a  preference  even  in  conjunction  with  the  circumstance 
of  filial  relationship,  but  I  confess,  I  do  not  attach  much  weight  to 
that  circumstance ;  in  Blower  v.  Morret  (2),  Lord  Habdwicke  speaks 
of  it  in  terms  which  seem  to  show  that  subsequently  to  the  adjudi- 
cation of  the  question  in  Lewin  v.  Lewin,  he  had  somewhat  altered 
his  views  as  to  the  degree  of  consideration  which  was  due  to  the 
circumstance  of  filial  relationship  in  the  determination  of  questions 
of  priority,  for  he  speaks  of  the  fact  of  near  relationship  in  these  very 
qualified  terms,  "  There  is  to  be  sure  some  colour  and  reason  that  a 
man  giving  a  legacy  or  provision  for  his  wife  may  have  an  intent 
to  prefer  her,  because  it  is  a  duty  he  owes  to  nature,  and  so  of  chil- 
dren, whereas  the  others  are  out  of  mere  voluntary  bounty  or 
favour."  And  in  the  same  case  he  said,  that  the  governing 
reasoning  in  Lewin  v.  Lewin  was,  that  the  testator  had  constituted 
two  residues  of  his  estate,  the  first  to  be  computed  after  taking  out 

(1)  I  Vera.  31.  (2)  2  Ves.  Sen.  420. 
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the  money  for  the  purchase  of  the  annuity  to  his  wife,  the  other 
to  be  computed  after  taking  out  the  money  left  to  the  pecuniary 
legatees. 

If  we  must  speculate  on  the  presumable  intention  of  the  testator, 
I  do  not  consider  it  by  any  means  clear,  that  the  testator  must  be 
presumed  to  have  intended  a  ^preference  of  his  child,  which  might 
operate  to  the  exclusion  of  others  for  whom  he  has  manifested  an 
intention  to  make  some  provision.  If  the  testator  has  thought  fit 
to  provide  for  other  persons  besides  his  children  and  his  wife,  if  he 
has  not  made  them  the  exclusive  objects  of  his  bounty  in  the  case 
of  the  property  being  sufficient,  he  might  never  have  intended 
them  to  be  the  exclusive  objects  of  that  bounty  even  in  the  event 
of  a  deficiency.  He  may  have  intended,  that  the  others  should 
share  with  them  in  the  latter  case  as  well  as  in  the  former  and  in 
the  same  proportion,  and  I  can  imagine  many  cases  in  which  to 
give  priority  on  the  ground  of  propinquity  would  be  to  do  what  in  all 
probability  would  be  most  foreign  to  the  intention  of  a  testator. 
Take,  for  example,  the  common  instance  of  a  legacy  of  a  large  sum 
to  a  child,  and  another  legacy  of  a  smaller  sum  to  an  aged 
relation,  or  another  legacy  jof  a  still  smaller  sum  to  a  friend  in 
poverty,  or  to  an  old  servant:  by  giving  priority  to  the  child's 
legacy  the  other  might  lose  his  or  her  legacy  altogether,  and,  yet 
in  most  cases  this  would  be  utterly  repugnant  to  what  it  may  fairly 
be  presumed  the  testator  would  have  intended,  had  he  known  that 
there  would  have  been  a  deficiency  of  assets.  Where  the  words 
are  ambiguous,  I  certainly  think  it  is  allowable  to  consider  what  is 
the  presumable  intention  of  the  testator,  not  indeed  what  the 
testator  would  have  intended  had  he  known  that  there  would  be  a 
deficiency  of  assets,  but  what  it  may  fairly  be  presumed  he  did 
intend  to  accomplish  by  the  words  used  in  the  will ;  but  for  the 
reasons  which  I  have  given  it  cannot  be  fairly  presumed  that  the 
testator  intended  to  give  a  priority  to  his  daughter  from  the  cir- 
cumstance of  the  filial  relationship,  in  conjunction  with  the 
ambiguous  expressions  which  occur  in  this  will.  With  reference  to 
the  opinion  which  I  have  formed,  that  those  expressions  are  too 
ambiguous  to  be  at  all  *relied  on,  there  is  an  apposite  passage  in 
Lord  Hardwickb's  judgment  in  Blower  v.  Morret  (i),  where  he 
says,  "  In  most  cases  the  Court  has  disclaimed  the  laying  weight 
on  particular  words,  as  the  saying  *  imprimis,9  or  'in  the  first 
place,'  or  a  direction  for  the  time  of  payment :  all  these  are  always 
(1)  2  Yes.  Sen,  420;  see  p.  421. 
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disclaimed,  and  that  upon  just  and  solid  reason;  because,  if  the 
Court  was  upon  such  grounds  to  give  a  preference  to  one  pecuniary 
legatee,  there  would  be  no  end  of  it,  considering  the  variety  of 
expression  and  the  incorrectness  with  which  wills  are  frequently 
drawn." 

With  regard  to  the  second  question,  I  think  the  annuities  are 
not  payable  out  of  the  coi-pus.  As  to  the  annuity  to  the  brother, 
and  the  first  annuity  of  5001.  to  the  daughter,  the  testator  has 
expressly  directed  that  they  are  to  be  paid  out  of  the  interest  and 
dividends  of  his  trust  estate;  and  with  respect  to  the  second 
annuity  of  500Z.  to  the  daughter,  the  words  "  in  the  same  manner  " 
appear  to  me  to  mean  that  the  second  annuity  is  to  be  payable  out 
of  "  the  interest  and  dividends  "  of  the  trust  estate,  "  without  any 
deduction  for  legacy  duty,  or  other  deduction  whatsoever,  by  equal 
half-yearly  payments."  To  hold  that  they  relate  to  the  words  by 
which  the  first  annuity  is  given  to  the  daughter's  separate  use 
and  by  which  her  husband  is  expressly  excluded,  would  be 
unnecessarily  to  construe  them  as  mere  surplusage.  But  inde- 
pendently of  the  words  "  in  the  same  manner  "  the  second  annuity 
would  be  payable  in  the  same  way  as  the  first :  in  support  of  this 
I  may  observe,  that  in  Crowder  v.  Clowes  (l),  Sir  E.  P.  Arden, 
Master  of  the  Bolls,  observed,  "Lord  Thurlow  has  determined, 
that  substituted  and  added  legacies  shall  be  raised  out  of  the  same 
fund,  and  subject  to  the  same  conditions."  *To  say  that  the 
bequest  of  the  second  annuity  of  5001.  explains  the  bequest  of  the 
first  annuity  of  500/.  is  to  make  the  more  ambiguous  and  indefinite 
expressions  explain  the  more  clear  and  definite ;  in  fact  it  is  to 
make  the  second  bequest  explain  the  first ;  although  the  testator 
has  himself  shown  in  express  terms  that  the  second  bequest  was  to 
be  explained  by  the  first,  or  in  other  words,  it  is  to  reverse  the 
natural  and  proper  order  of  things.  No  argument  can  be  drawn 
from  the  substitution  of  the  20,000/.,  as  the  daughter  is  only  to 
have  the  interest  or  dividends;  and,  indeed,  to  hold  that  the 
annuities  are  chargeable  on  the  corpus  might  have  had  the  effect 
of  taking  away  the  provision  for  the  children. 

For  these  reasons,  the  decision  of  the  Vice-Chancellor  must  be 
reversed. 


Miller 

r. 
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[  •»!  ] 


(1)  2  Vee.  Jr.  449. 
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YATES  v.  MADDAN  (1). 

(3  Mac.  &  G.  532—645;  S.  C.  21  L.  J.  Ch.  24;  16  Jur.  45.) 

A  testator,  by  his  will,  gave  an  annuity  in  the  following  terms,  "I  give 
devise  and  bequeath  unto  my  son,  E.  C.  Yates  one  clear  annuity  of  100/. 
per  annum,  for  and  during  his  natural  life,  and  should  he  die,  a  child  him 
surviving,  I  continue  the  same  annuity  for  such  child's  use  and  benefit,  to 
be  paid  to  his  or  her  mother : "  and  after  making  other  bequests  of  legacies 
and  annuities,  he  devised  and  bequeathed  the  residue  of  his  estate  real  and 
personal  or  mixed  on  trust  to  keep  up  his  plantations  in  the  West  Indies, 
in  the  next  place  to  pay  satisfy  and  discharge  the  several  legacies  and 
annuities  before  given  and  to  apply  the  residue  for  the  benefit  of  his  wife 
and  his  other  children  :  Held,  that  the  daughter  of  E.  C.  Yates  was,  on  the 
death  of  her  father,  entitled  not  to  a  perpetual  annuity  but  to  an  annuity 
during  her  life  only. 

Held,  also,  that  the  direction  to  pay  the  annuity  to  the  mother  did  not 
show  that  the  annuity  was  to  be  confined  to  the  minority  of  the  child  of 
E.  C.  Yates. 

The  general  rule  is,  that  where  an  annuity  is  given  to  a  person  by  will 
(the  will  also  creating  the  annuity),  the  annuitant  takes  it  for  life  only. 

The  authorities  on  the  subject  discussed  and  observed  upon. 

The  decision  of  Lord  Oottbnham  in  Blewitt  v.  Roberts,  54  E.  B.  291 
(Or.  &  Ph.  274),  doubted. 

This  was  an  appeal  from  a  decision  of  the  late  Vice -Chancellor 
of  England,  upon  the  construction  of  the  gift  of  an  annuity  contained 
in  the  will  of  Thomas  Legal  Yates  of  Kingston  in  Jamaica. 

The  testator  by  his  will  dated  the  18th  July,  1882,  after  manu- 
mitting certain  slaves  therein  named,  and  making  bequests  of  his 
plate  and  library  to  his  brothers,  proceeded  as  follows ;  "  I  direct 
that  all  my  just  debts  and  funeral  charges  and  expenses  be  fully 
paid  and  satisfied  by  my  executrixes  and  executors  hereinafter  named 
or  such  of  them  as  shall  qualify  and  act  under  this  my  will  as  soon 
as  conveniently  can  be  after  my  decease,  and  I  hereby  subject  and 
make  *liable  all  my  estate  whatsoever  and  wheresoever  to  the  pay- 
ment thereof.  I  give  devise  and  bequeath  unto  my  son  Edward 
Cookson  Tates  one  clear  annuity  of  1002.  per  annum,  for  during  his 
natural  life,  and  should  he  die,  a  child  him  surviving,  I  continue  the 
same  annuity  for  such  child's  use  and  benefit,  to  be  paid  to  his 
or  her  mother.  I  continue  the  charity  which  I  have  been  allowing 
Mrs.  Catherine  Griffiths,  widow  of  the  late  William  Griffiths,  since 
the  death  of  her  brother  William  Augustus  Morse,  of  1002.  sterling 
payable  quarterly  in  London,  which  annuity  I  direct  to  be  paid  and 
continued  quarterly  during  her  natural  life,  with  the  most  solemn 
protest  against  any  right  whatever  which  she  may  set  up,  but 
under  influence  of  feelings  ...  I  give  and  bequeath  unto  my  sister 

(1)  Blight  v.  Ilartttoll  (1881)  19  Ch.  D.  294,  49  L.  J.  Ch.  255,  41  L.  T.  730. 
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Eliza  Pellew  Mowbray  1001.  sterling  per  annum  for  and  during  her       Yates 
natural  life.     I  give  and  bequeath  unto  each  of  my  sisters  named     maddan. 
Mary  Ann  Yates  and  Frances  Beckford  Yates  the  sum  of  501.  ster- 
ling per  annum  during  their  respective  natural  lives.    It  is  my  will 
and  desire  that  my  trustees  and  executors  hereinafter  named  or  such 
of  them  as  shall  qualify  and  act  do  keep  up  and  preserve  the  comple- 
ment of  negroes  now  employed  on  his  Majesty's  naval  yard  under 
contract,  by  purchasing  others  in  the  room  of  such  as  may  die  or 
be  discharged.    All  the  rest  residue  and  remainder  of  my  estate 
real  personal  or  mixed  whatsoever  and  wheresoever,  I  give  devise 
and  bequeath  the  same  to  my  wife  Dorothy  Diana  Yates,  to  my 
daughter  Mary  Ann  Morier  Yates,  to  my  copartner  and  friend 
James  Cock  burn,  to  my  friends  James  Minot  and  Barnaby  Maddan 
both  of  the  city  and  parish  of  Kingston  Esquires,  or  such  of  them  as 
shall  qualify  and  act  under  this  my  will  and  the  survivors  and  the 
survivor  of  them  and  the  executors    or    administrators  of  the 
survivor,  upon  trust,  to  uphold  and  *keep  up  my  plantations,  and      [  *634  ] 
the  complement  and  negroes  now  employed  at  his  Majesty's  naval 
yard  by  purchase  of  other  negroes  in  room  of  such  as  may  happen 
to  die  or  be  discharged  from  his  Majesty's  naval  yard  ;  in  the  next 
place  to  pay  satisfy  and  discharge  the  several  legacies  and  annuities 
hereinbefore  given  devised  and  bequeathed ;  and  then  to  pay  and 
apply  the  residue  of  such  personal  estate,  and  all  the  real  estate 
and  the  rents  issues  and  profits  thereof  unto  and  amongst  my  said 
wife  Dorothy  Diana  Yates,  and  my  several  children  named  respec- 
tively Mary  Ann  Morier  Yates,  Frances  Beckford  Yates,  Elizabeth 
Proctor  Swiney  Yates,  Henrietta  Brown  Yates,  Emily  Yates,  and 
Robert  Clement  Yates,  equally  share  and  share  alike,  upon  the 
males  attaining  the  age  of  twenty-one  years,  and  the  females  upon 
attaining  that  age,  or  being  married  with  their  mother's  consent, 
or  the  survivors  or  survivor  of  them,  and  to  the  issue  of  such  of 
my  said  last-named  children  as  may  die,  having  married  with  their 
mother's  consent,  such  issue  only  taking  the  part  or  share  his  her 
or  their  parent  or  parents  was  or  were  entitled  to  per  stirpes  and 
not  per  capita,  to  hold  to  them  and  their  respective  heirs  as  tenants 
in  common  and  not  as  joint  tenants.    I  hereby  nominate,  constitute 
and  appoint  my  before  named  trustees,  executrixes  and  executors 
of  this  my  last  will  and  testament." 

The  testator  died  in  England  in  1885,  having  previously,  by 
codicils  made  to  his  will  in  that  year,  revoked  the  annuity  given 
by  the  will  to-  Catherine  Griffiths,  and  the  bequests  of  his  plate 
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Yates       and  library,  and  reduced  the  amount  of  the  annuities  given  to 

Maddan.     his  Bisters. 

Edward  Gookson  Yates,  the  son  of  the  testator,  died  in  August, 
1840,  having  during  his  life  received  his  annuity  from  his  father's 

[  *535  ]  executors  :  he  left  a  widow  *and  infant  daughter  Emily  Elizabeth 
Georgiana  Yates,  to  the  former  of  whom  the  executors  continued 
to  pay  the  annuity. 

In  July,  1847,  the  widow  and  daughter  filed  a  bill  against  the 
executors,  praying  a  declaration  that  the  annuity  given  to  the  child 
of  E.  G.  Yates  was  a  perpetual  annuity,  and  that  a  sufficient  amount 
of  stock  might  be  set  apart  out  of  the  testator's  estate  as  a  fund  for 
the  payment  of  it.  The  cause  came  on  before  the  late  Vice- 
Ghancellor  of  England  on  the  24th  April,  1849.  His  Honour 
having  held  that  the  annuity  in  question  was  a  perpetual  annuity, 
the  defendants  appealed  to  the  Lord  Chancellor. 

Mr.  Stuart,  Mr.  Hardy,  and  Mr.  Speed,  for  the  appellants, 
contended  that  the  annuity  given  was  at  the  utmost  for  life  only, 
and  relied  on  the  judgment  of  Lord  Cottenham  in  Blewitt  v. 
Roberts{\).  [They  also  referred  to  Stokes  v.  Heron  (2),  Robinson  v. 
Hunt  (3),  Innes  v.  Mitchell  (4),  Hedges  v.  Harpurfc),  and  other 
cases.] 

[  636  ]  Mr.  Rolt  and  Mr.  E.  F.  Smith,  in  support  of  the  decision  of 

the  Vicb-Chancbllor,  [cited  Stokes  v.  Heron  (2),  and  Byng  v.  Lord 
Strafford  (6)]. 

Mr.  Stuart,  in  reply,  denied  that  Lord  Cottbnham's  judgment 
in  Stokes  v.  Heron  could  fairly  be  represented  as  supporting  the 
principles  laid  down  on  the  other  side.  He  referred  again  to 
Bleivitt  v.  Roberts  as  fully  bearing  out  the  contention  of  the  defen- 
dants, and  cited  Wilson  v.  Maddison(7). 

Aoc  6.  The  Lord  Chancellor  : 

r  637  j  This  is  an  appeal  from  so  much  of  a  decree  made  on  the  hearing 

of  the  cause  by  the  late  Vicb-Chancbllor  of  England  as  declares 
that  the  plaintiff  is  entitled,  under  the  will  of  Thomas  Legal  Yates, 
the  testator  in  the  cause,  to  a  perpetual  annuity  of  1001.  Jamaica 
currency. 

(1)  54  B.  B.  291  (Cr.  &  Ph.  274).  212). 

(2)  69  E.  Tt.  83  (12  CI.  &  Fin.  161).  (5)  73  R.  B.  408  (9  Beav.  479). 

(3)  55  E.  K.  136  (4  Beav.  450).  (6)  59  E.  B.  568  (5  Beav.  558. 

(4)  5  E.  E.  360  (6  Ves.  464 ;  9  Ves.  (7)  60  B.  E  198  (2  Y.  &  C.  0. 0. 372). 
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The  question  in  the  cause  arises  upon  a  bequest  in  the  will  of  Yates 
the  Honourable  Thomas  Legal  Yates  of  the  island  of  Jamaica,  who  maddan. 
bequeathed  an  annuity  to  his  son  Edward  in  the  following  terms  : 
"  I  give  devise  and  bequeath  unto  my  son  Edward  Cookson  Tatesa 
clear  annuity  of  1001.  per  annum  for  and  during  his  natural  life, 
and  should  he  die  leaving  a  child  him  surviving,  I  continue  the 
same  annuity  for  such  child's  use  and  benefit,  to  be  paid  to  his  or 
her  mother : "  and  after  giving  some  specific  legacies  and  some 
other  annuities,  he  devised  and  bequeathed  the  residue  of  his 
estate  real  and  personal  or  mixed  on  trust  to  keep  up  his  plantations, 
"  in  the  next  place  to  pay  satisfy  and  discharge  the  several  legacies 
and  annuities,"  and  then  to  pay  and  apply  the  residue  of  such 
personal  estate  and  all  the  real  estate  and  the  rents  issues  and 
profits  thereof,  unto  and  among  his  wife  and  his  other  children  (by 
name),  equally  share  and  share  alike,  on  the  males  attaining  the 
age  of  twenty-one  years,  and  the  females  on  attaining  that  age  or 
being  married  with  their  mother's  consent,  or  the  survivors  or 
survivor  of  them,  and  to  the  issue  of  such  of  his  said  last-named 
children  as  might  die  having  married  with  their  mother's  consent, 
such  issue  only  taking  the  part  or  share  his  her  or  their  parent  or 
parents  was  or  were  entitled  to  take  per  stirpes  and  not  per  capita, 
to  hold  to  them  and  their  respective  heirs  as  tenants  in  common 
and  not  as  joint  tenants. 

The  late  Vice-Chancellor  of  England  decided  that  Emily  [  538  ] 
Elizabeth  Georgiana  Yates,  as  the  only  child  of  Edward  Cookson 
Yates  him  surviving,  became  entitled  to  a  perpetual  annuity  of 
100/.  of  Jamaica  currency.  Against  this  decision  the  defendants 
have  appealed,  praying  that  it  may  be  declared  that  she  is  entitled 
to  an  annuity  of  100J.  of  Jamaica  currency  during  her  minority 
only,  or  at  most  during  her  life.  I  am  of  opinion  that  she  is 
entitled  to  an  annuity  of  that  amount  during  her  life  only. 

In  stating  the  grounds  of  this  conclusion,  I  will  first  consider 
whether  she  can  properly  be  held  to  be  entitled  to  a  perpetual 
annuity  according  to  the  decision  of  the  Vice-Chancellor.  The 
remarks  of  Lord  Cottenham  in  Blewitt  v.  Roberts  (l)  will  be  found 
to  be  material  in  considering  the  probability  of  a  perpetual  annuity 
being  intended :  His  Lordship  says :  "  There  is  a  marked  dis- 
tinction between  the  gift  of  the  produce  of  a  fund  without  limit  as 
to  time,  and  a  simple  gift  of  an  annuity :  an  annuity  may  be  per- 
petual or  for  life  or  for  any  period  of  years,  but  in  the  ordinary 
(1)  54  E.  B.  291 ;  see  pp.  295,  297  [Or.  &  Ph.  274;  see  pp.  280,  282). 
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Yates  acceptation  of  the  term  used,  if  it  should  be  said  that  a  testator  had 
Maddan.  kft  another  an  annuity  of  100/.  per  annum,  no  doubt  would  occur 
of  the  gift  being  an  annuity  for  the  life  of  the  donee :  "  and  further 
on  he  adds :  "  If  a  testator  were  minded  to  give  10,000/.,  can  it  be 
supposed  that  he  would  set  about  effecting  this  object  by  giving 
5001.  per  annum  to  the  intended  legatee,  without  making  any 
mention  of  the  10,000/.  or  of  any  other  capital  sum.  To  carry  into 
effect  the  gift  of  an  annuity  of  500/.  by  raising  10,000/.  out  of  the 
estate,  would  probably  be  very  foreign  from  the  testator's  intention  : " 
and  again,  "  to  hold  that  a  simple  gift  of  an  annuity  to  A.  does  not 
[  *539  ]  give  an  annuity  beyond  the  life  of  A.,  is  not  inconsistent  *with 
holding  that  a  gift  of  the  produce  of  a  fund,  without  limit  as  to  time, 
gives  the  fund  itself.  In  the  former  case  there  is  no  allusion  to 
any  principal  sum." 

In  some  cases,  however,  notwithstanding  any  antecedent  impro- 
bability, annuities  bequeathed  indefinitely  have  been  held  to  be 
perpetual.  Thus,  in  Stokes  v.  Heron  (l),  Lord  Plunkett,  Sir 
Edward  Suoden,  and  the  House  of  Lords,  all  held  that  by  the 
terms  of  the  will,  when  considered  apart  from  a  codicil,  perpetual 
annuities  were  given ;  the  testator  there  expresses  himself  in  the 
following  manner,  "  My  will  is,  that  whatever  I  die  possessed  of 
or  in  any  way  entitled  to  together  with  any  property  my  wife  may 
be  in  any  way  entitled  to  shall  produce  to  my  wife  an  annuity  of 
100/.  per  annum,  to  each  of  my  daughters  100/.  per  annum  for 
themselves  and  their  children,  to  my  wife's  mother  an  addition  to 
any  property  she  may  possess  so  as  to  make  up  to  her  during  her 
life  an  annuity  of  100/.  per  annum,  the  said  annuities,  after  the 
decease  of  my  wife  and  her  mother,  to  be  equally  divided  among 
my  three  children;  ...  all  the  rest  and  residue  of  my  pro- 
perty or  possessions  I  give  and  bequeath  to  my  son  William."  So 
in  Robinson  v.  Hunt  (2),  a  testator,  after  bequeathing  an  annuity 
to  his  nephew,  proceeded  as  follows,  "  And  if  my  said  nephew 
should  have  any  children  lawfully  begotten,  then  the  said  annuity 
to  be  equally  divided  between  them,  but  if  only  one  child,  then 
that  child  to  receive  the  said  annuity ;  but  if  my  nephew  aforesaid 
should  die  without  issue  lawfully  begotten,  then  I  will  and  desire 
that  the  said  annuity  of  100/.  to  be  paid  as  aforesaid  should  be 
given  to  my  cousin  C.  W.  and  to  his  heirs  for  ever :  "  and  it  was 
held  that  the  children  took  absolute  interests  in  a  perpetual 
annuity. 

(1)  69  R.  B,  83  (12  01.  &  Fin.  161).         (2)  55  B,  E.  136  (4  Beav.  450). 


vol.  lxxxvii.]   1851.    CH.     8  MAC.  &  G.  540—541.  189 

In  Stokes  v.  Heron  (i)  Lord  Cottenham  alluded  to  two  principles  Yatrs 
on  which  annuities  given  indefinitely  have  been  held  to  be  madden. 
perpetual :  the  one  is,  that  the  gift  of  the  produce  of  a  fund,  [  540  ] 
whether  particular  or  residuary,  without  limit  as  to  time,  is  a  gift 
of  the  fund  itself ;  the  other  is,  that,  where  a  testator  speaks  of  an 
annuity  which  he  gives  to  a  person  for  life,  as  if  it  were  in  existence 
after  the  death  of  such  person,  irrespective  of  any  words  added  for 
the  purpose  of  continuing  its  existence  for  the  benefit  of  any  other 
person,  there  the  annuity  given  indefinitely  to  such  other  person 
is  a  perpetual  annuity.  Whether  the  circumstances  of  Stokes  v. 
Heron  and  Robinson  v.  Hunt  come  within  this  principle,  it  is  not 
necessary  for  me  to  express  any  opinion.  The  words  used  in  those 
cases  were  not  like  the  words  used  in  the  present  case,  and  I 
conceive  that  the  present  case  does  not  come  within  either  of  the 
principles  above  mentioned.  In  Stokes  v.  Heron  the  whole  fund 
was  dedicated  to  the  simple  purpose  of  paying  the  annuities ;  but, 
in  the  present  case,  the  testator  does  not  give  the  produce  of  a 
particular  or  residuary  fund ;  he  merely  gives  the  annuity,  and 
then,  in  a  subsequent  part  of  his  will,  gives  the  residue  on  trust, 
among  other  things,  to  pay  his  annuities.  As  regards  the  applica- 
tion of  the  other  principle  alluded  to  by  Lord  Cottenham,  the 
case  of  Hedges  v.  Harpur  (2),  shows  that  the  words  "  same  annuity" 
do  not  bring  the  present  case  within  that  principle;  they  mean  no 
more  than  the  same  annual  sum  or  an  annual  sum  of  the  same 
amount.  It  might  seem  from  some  of  the  expressions  used  by 
Lord  Cottenham  in  Stokes  v.  Heron,  that  if  an  annuity  has  duration 
beyond  the  life  of  the  first  taker,  without  any  limit  expressly 
assigned  to  that  duration,  no  other  period  can  be  fixed  for  its 
duration  *short  of  perpetuity ;  this,  however,  would  be  contrary  to  [  *54i  ] 
his  own  decision  in  Blewitt  v.  Roberts,  and  to  the  decision  in  Hedges 
v.  Harpur. 

In  Blewitt  v.  Roberts  (3)  a  testator  gave  to  his  wife  600/.  per  annum 
during  her  life,  and  after  her  death  the  said  annuity  to  be  equally 
divided  between  six  persons  and  the  survivors  and  survivor ;  and 
he  also  gave  to  each  of  those  six  persons  100Z.  per  annum  during 
their  lives,  with  power  to  leave  their  respective  annuities  at  their 
deaths  to  any  persons  they  might  marry  or  any  child  or  children 
they  might  leave,  but  in  case  of  any  of  them  dying  without 
exercising  such  power,  then  to  the  survivors  or  survivor.    The 

(1)  69  R  R  83  (12  CI.  &  Fin.  161).  (3)  54  B.  R  291  (Cr.  &  Ph.  274). 

(2)  73  R.  E.  408  (9  Beav.  479). 
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Yates  Vicb-Chancellor  held  that  the  bequest  passed  the  capital  of  the 
Madden,  'und  producing  the  annuities :  but  the  Lord  Chancellor  (whether 
rightly,  I  think  it  may  fairly  be  doubted)  reversed  the  decision,  and 
held  that  life  annuities  only  were  given.  In  Hedges  v.  Harpur(\) 
a  testator  gave  to  each  of  his  five  daughters  4001.  per  annum,  to  be 
paid  half-yearly  during  their  natural  lives,  and  after  their  respective 
decease  he  gave  the  same  to  their  children  respectively  share  and 
share  alike,  and  in  case  any  or  either  of  his  daughters  should  die 
without  issue,  then  he  directed  such  annuities  to  cease  and  fall  into 
the  residue :  and  it  was  held  that  the  children  of  each  daughter 
became  each  of  them  entitled  for  life  only  to  an  equal  share  of  the 
annuity  bequeathed  to  their  mothers. 

With  regard  to  the  words,  "I  continue  the  same  annuity," 
nothing  can  be  argued  from  them,  for  a  similar  expression,  "I 
continue  the  charity,"  occurs  in  the  very  next  clause,  by  which 
[  *542  ]  oniy  a  iife  interest  is  *given.  The  word  "  continue  "  only  imports 
prolongation  of  the  annual  payment,  but  for  how  long  a  time  it 
does  not  at  all  determine.  If  it  has  any  bearing  on  the  question,  I 
think  it  rather  favours'  the  construction  contended  for  by  the 
defendants.  According  to  Blewitt  v.  Roberts  and  Hedges  v.  Harpur, 
Emily  Yates  would  take  no  more  than  a  life  annuity ;  and  there  is 
also  a  decision  of  Sir  William  Grant,  affirmed  by  Lord  Eldon,  in 
Bupport  of  this  view,  I  allude  to  the  case  of  Innes  v.  Mitchell  (2). 
In  that  case  there  was  a  gift  to  A.  of  2001.  per  annum  for  the  use 
of  herself  and  her  children,  which  annuity  was  to  be  paid  out  of 
the  testator's  general  effects,  until  it  should  be  convenient  to  his 
executors  to  invest  5,000/.  in  the  funds  in  lieu  thereof,  for  her  and 
their  use,  and  to  the  longest  liver  of  her  and  her  children,  subject 
to  an  equal  division  of  the  interest  while  more  than  one  of  them 
lived ;  and  it  was  held  that  a  life  annuity  was  given. 

All  these  decisions  are  in  accordance  with  the  rule  laid  down  by 
Lord  Hardwicke  in  Savei-y  v.  Dyer  (3) ;  although,  indeed,  it  was 
not  necessary  for  the  purpose  of  the  decision,  he  there  laid 
it  down  as  a  rule  that,  "if  one  gives  by  will  an  annuity,  not 
existing  before,  to  A. "  (that  is,  an  annuity  not  existing  at  the 
date  of  the  will,  but  created  by  the  will),  "  A.  shall  have  it  only 
for  life." 

It  has  been  stated  at  the  Bar,  that  the  amount  which  would 
produce  a  perpetual  annuity  is  about  equal  to  the  distributive  Bhare 

(1)  73  R.  E.  408  (9  Beav.  479).  212). 

(2)  5  R  E.  360  (6  Ves.  464  ;  9  Ves.  (3)  1  Anib.  HO ;  Dick.  162. 
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of  the  other  children  in  the  residue ;  and  it  was  urged  that  it  could       Yates 
not  have  been  intended  that  the  child  of  Edward  should  have  only     maddan 
an  annuity  for  life  at  most,  while  the  other  children  of  the  *  testator      [  *543  ] 
and  their  issue  are  to  have  the  corpus  of  their  shares  of  the  residue ; 
but  it  is  a  fundamental  rule,  that  the  intention  of  the  testator 
must  be  collected  from  the  words  of  the  will.    Admitting,  however, 
that  I  were  at  liberty  to  interpret  the  will  con jectur ally,  the  argu- 
ment to  which  I  have  alluded  would  not  be  entitled  to  much  weight, 
for  so  far  from  intending  that  Edward  and  his  issue  should  be  in 
the  same  position  as  the  testator's  other  children  and  their  issue, 
he  has  expressly  created  a  great  distinction  between  them,  by 
singling  out  Edward  and  his  child  or  children  as  the  objects  of  an 
annuity  and  excluding  them  from  a  share  in  the  residue  in  which 
the  other  children  participate. 

On  the  principle  of  antecedent  improbability  adverted  to  by  Lord 
Cottenham  in  Bleuitt  v.  Roberts,  the  rule  is  that  an  annuity  given 
indefinitely  is  an  annuity  for  life  only,  and  an  annuitant  claiming 
a  perpetual  annuity  must  establish  an  exception  in  his  favour  :  this 
the  annuitant,  in  the  present  case,  has,  in  my  opinion,  failed  in 
doing.  On  the  authority  then  of  the  cases  which  I  have  mentioned 
and  on  principle,  1  am  of  opinion  that  the  annuity  in  this  case  is 
not  perpetual,  and  is  of  no  longer  duration  than  for  the  life  of  the 
annuitant. 

The  question  now  arises  whether  it  is  of  less  duration,  whether  it 

is  an  annuity  during  minority  only.     It  is  argued  that  the  words, 

"to  be  paid  to  his  or  her  mother,"  show  an  intention  that  the 

annuity  should  be  only  during  the  minority  of  Edward's  child ;  but 

I  think  they  do  not  show  this  with  sufficient  conclusiveness  to 

curtail  the  duration  of  the  annuity.    We  have  seen  that,  apart  from 

the  words,  "  to  be  paid  to  his  or  her  mother,"  a  life  annuity  would 

be  taken,  and  I  think  that  those  words  no  more  curtail  the  duration 

♦of  the  annuity  given  by  the  preceding  words,  than  the  words,  "  to       [  *544  ] 

be  paid  at  twenty-one,"  prevent  the  vesting  of  a  legacy  bequeathed 

to  A.  to  be  paid  at  twenty-one.    In  each  case  the  words,  "  to  be 

paid,"  refer  to  the  payment  alone,  to  the  mode  of  payment  in  the 

one  case,  and  to  the  time  of  payment  in  the  other,  and  do  not  affect 

the  gift  itself.    Besides,  "  to  be  paid  to  his  or  her  mother,"  does  not 

necessarily  import  that  the  annuity  is  to  be  paid  to  the  mother 

during  the  minority  only  of  the  child ;  they  may  mean  during  the 

life  of  the  child  or  the  mother.     To  confine  the  payment  to  the 

mother  to  the  period  of  the  child's  minority,  we  must  supply 
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the  words,  "  during  the  minority  of  the  child ; "  and  although  I 
think  that  as  the  direction  as  to  payment  is  indefinite  and  some 
words  must  be  supplied,  it  is  more  in  accordance  with  the  presum- 
able intention  that  the  words,  "  during  the  minority  of  the  child," 
should  be  supplied  as  a  part  of  the  direction  as  to  payment,  and  I 
accordingly  supply  those  words  in  that  place;  yet  to  make  the 
direction  as  to  payment  curtail  the  annuity,  a  further  step  is 
necessary,  for  when  we  have  added  the  words,  "  during  the  minority 
of  the  child/'  as  a  part  of  the  direction  as  to  payment,  we  must 
further  ascribe  to  them  the  effect  of  cutting  down  the  interest  given 
by  the  preceding  words.  Yet  this  operation  they  would  not  have  by 
necessary,  or  even  plain  or  probable,  implication,  for  they  might 
only  amount  to  a  direction  that  the  annuity  should  be  paid  to  the 
mother  during  the  minority  of  the  child,  while  at  the  same  time  the 
annuity  was  to  continue  after  the  termination  of  the  minority  and 
for  the  rest  of  the  child's  life.  Even  supposing  that  there  is  any 
probability  that  an  annuity  during  minority  only  was  intended, 
arising  from  the  words,  "  to  be  paid  to  his  or  her  mother,"  it  is 
more  than  counterbalanced  by  the  hardship  that  would  result  *from 
such  a  construction,  which  repels  the  implication  of  such  an  intention. 
Presuming  that  the  statement  at  the  Bar,  that  the  money  which 
would  purchase  a  perpetual  annuity  is  about  equal  to  the  distribu- 
tive share  of  each  of  the  other  children,  was  correct,  although  I 
might  in  that  case  regret  that  I  cannot  affirm  the  decision  of  the 
Vice-Chancellor,  yet  if  I  were  to  do  so,  I  conceive  that  I  should  be 
conjecturally  making  a  different  bequest  rather  than  interpreting 
the  bequest  which  I  find  in  the  will.  The  annuity,  therefore,  must 
be  taken  for  life  only,  and  during  the  minority  of  the  child  the 
annuity  must  be  paid  to  her  mother. 


1849. 
Aug.  6. 

Knight 
Bruce,  V.-C. 
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1851. 

June  7,  9, 10. 
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Lord 
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BRIGGS  v.  PENNY  (1). 

(3  Mac.  &  G.  546—558 ;  S.  C.  3  De  G.  &  Sm.  525  ;  21  L.  J.  Ch.  265 ;  18  L.  T. 

101;  13  Jur.  909.) 

The  testatrix  by  her  will,  after  giving  among  other  legacies  a  sum  of 
3,000?.  to  S.  P.  and  a  like  sum  of  3,000/.  in  addition  for  the  trouble  she 
would  have  in  acting  as  executrix,  bequeathed  all  her  residuary  personal 
estate  and  effects  unto  the  said  S.  P.,  "  well  knowing  that  she  will  make 

(1)  Distinguished,   Stead  v.   Mellor  49  L.  J.  Ch.  514;  In  re  Boy «  (1884) 

(1877)  5  Ch.  D.  225,  46  L.  J.  Ch.  880,  26  Ch.  D.  531,  53  L.  J.  Ch.  654,  50 

36  L.  T.  498 ;  In  re  Fleetwood,  Sid-  L.  T.  581. 
greaves  v.  Brewer  (1880)  15  Ch.  D.  594, 
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a  good  use,  and  dispose  of  it  in  a  manner  in  accordance  with  my  views  and       Bbiogs 
wishes :  "  the  testatrix  appointed  S.  P.  sole  executrix  of  her  will :  Held,  *. 

that  S.  P.  took  the  residue  as  a  trustee  for  the  next  of  kin,  since  the  words        P***ny. 
of  the  bequest  excluded  her  from  any  beneficial  interest. 

Words  accompanying  a  gift  or  bequest  expressive  of  confidence  or  belief 
or  desire  or  hope  that  a  particular  application  will  be  made  of  such  bequest, 
will  be  deemed  to  import  a  trust  upon  these  conditions,  first,  that  they  are 
so  used  as  to  exclude  all  option  or  discretion  in  the  party  who  is  to  act,  as 
to  his  acting  according  to  them  or  not,  secondly,  the  subject  must  be 
certain,  and  thirdly,  the  objects  expressed  must  not  be  too  vague  or 
indefinite  to  be  enforced. 

Vagueness  in  the  object  will,  unquestionably,  furnish  reason  for  holding 
that  no  trust  was  intended,  yet  this  may  be  countervailed  by  other  con- 
siderations, which  show  that  a  trust  was  intended,  while,  at  the  same  time, 
such  trust  is  not  sufficiently  certain  and  definite  to  be  valid  and  effectual. 

This  was  an  appeal  by  the  defendant  Sarah  Penny,  from  a  decree 
made  by  the  Vice-Chancellor  Knight  Bruce,  on  the  hearing  of  the 
cause,  declaring  that  Frances  Harley,  the  testatrix  in  the  pleadings 
mentioned,  for  the  administration  of  whose  estate  the  suit  was 
instituted,  bequeathed  the  residue  of  her  personal  estate  to  the 
defendant  as  a  trustee,  for  some  purpose  or  purposes  which  the  will 
and  codicils  of  the  testatrix  did  not  disclose,  and  directing  an  inquiry 
whether  the  views  and  wishes  of  the  testatrix  concerning  the  dis- 
position of  such  residue  were  declared  by  her  by  any  instrument, 
paper  or  writing,  and  if  the  Master  should  find  that  they  were,  then 
to  report  the  same,  but  if  he  should  find  that  they  were  not  so 
declared,  the  decree  directed  the  accounts  to  be  taken,  and  the  estate 
to  be  administered  in  the  usual  manner. 

Frances  Harley  being  possessed  of  considerable  leasehold  property, 
and  money  secured  on  mortgage  of  real  *and  leasehold  estates,  and  [  *547  ] 
of  other  personal  property  to  a  large  amount,  made  her  will,  dated 
the  18th  May,  1885,  giving  divers  charitable  and  other  legacies  ; 
among  the  latter,  she  gave  to  Sarah  Penny  8,000J.,  "  and  a  like  sum 
of  8,000Z.  in  addition  for  the  trouble  she  will  have  in  acting  as  my 
executrix."  The  testatrix  concluded  her  will  by  a  devise  and  bequest 
in  the  words  and  manner  following:  "  I  give  and  devise  all  my  real 
estates  unto  and  to  the  use  of  the  second  son  of  the  above-named 
Angelina  Owen  his  heirs  and  assigns  for  ever.  And  lastly  as  to  all 
the  rest  residue  and  remainder  of  my  personal  estate  and  effects, 
subject  to  and  chargeable  with  the  aforesaid  several  legacies  and 
annuities,  save  and  except  such  of  them  as  are  of  a  charitable 
nature  which  I  exclusively  charge  upon  such  part  of  said  personal 
estate  as  by  law  I  am  empowered  to  charge  therewith  and  not  out 
of  any  part  of  my  lands,  tenements,  or  hereditaments,  I  give  and 
b.b. — vol.  lxxxvu.  18 
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Bbiggs  bequeath  the  same  unto  the  said  Sarah  Penny  of  Great  James 
Penny.  Street,  Bedford  Row,  her  executors  administrators  and  assigns, 
well  knowing  that  she  will  make  a  good  use  and  dispose  of  it  in  a 
manner  in  accordance  with  my  views  and  wishes.  And  I  hereby 
appoint  the  said  Sarah  Penny  sole  executrix  of  this  my  last  will  and 
testament,  revoking  all  former  and  other  wills  by  me  at  any  time 
heretofore  made,  and  declaring  this  alone  to  form  my  last  will  and 
testament." 

On  the  19th  March,  1886,  the  testatrix  executed  a  codicil  altering 
certain  of  the  bequests  in  her  will :  she  also  wrote  a  memorandum, 
to  which  there  was  no  date,  making  other  bequests.  On  the 
25th  November,  1848,  she  died,  leaving  her  brother  the  Earl  of 
Oxford  her  sole  next  of  kin,  who  died  on  the  28th  December,  1848, 
leaving  the  plaintiffs  his  sole  executors,  by  whom  his  will  was 
duly  proved. 
T  5*8  ]  The  plaintiffs  being  advised  that  the  will  of  the  testatrix  was 

incomplete  and  informal  in  respect  of  the  disposition  of  her  personal 
estate,  opposed  the  probate;  it  was,  however,  ultimately  granted 
of  the  will  codicil  and  memorandum,  to  Sarah  Penny  as  sole 
executrix.  A  great  portion  of  the  legacies  and  annuities  bequeathed 
by  the  will  having  lapsed,  the  residue  in  the  hands  of  Sarah  Penny 
was  very  large,  amounting  to  about  70,000/.;  and  this  residue 
Sarah  Penny  claimed  to  be  entitled  to  take  beneficially. 

The  present  suit  was  instituted  by  the  executors  of  the  Earl  of 
Oxford,  who  insisted  that  the  residue  was  held  by  Sarah  Penny 
only  as  trustee  for  the  next  of  kin  of  the  testatrix,  and  that  it 
formed  part  of  the  estate  of  the  Earl.  They  submitted  by  their 
bill,  that,  under  the  Act  1  Will.  IV.  c.  40,  Sarah  Penny  being 
executrix  was  thereby  constituted  a  trustee  of  all  undisposed  of 
residue  on  behalf  of  the  next  of  kin,  and  could  not  take  beneficially 
unless  an  intention  to  that  effect  appeared  by  the  will,  which 
intention  they  denied,  urging  that  a  contrary  intention  appeared 
from  the  fact  of  the  legacies  given  to  her.  They  charged  that  if 
such  intention  should  appear  by  the  will,  that  nevertheless  Sarah 
Penny  was  not  intended  to  take  beneficially,  but  in  trust  to  carry 
out  the  wishes  and  intentions  of  the  testatrix,  and  that  such  had 
been  the  understanding  between  the  testatrix  and  Sarah  Penny ; 
that  it  was  the  intention  of  the  testatrix  to  have  expressed  her 
wishes  and  intentions,  but  that  no  valid  declaration  of  the  same 
was  ever  made.  The  bill  charged  further  that  Sarah  Penny 
alleged  that  such  declaration  was  made  by  four  paper  writings,  in 
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the  handwriting  of  the  testatrix,   containing  her  wishes,  (these       Briggs 
papers  were  without    date,  and  contained   charitable  gifts  and       penny. 
bequests),   but    the    plaintiffs    insisted   that  these    papers    were 
insufficient  to  create  a  trust  and  left  the  "residue  undisposed  of,       [  *649  ] 
and  that  in  consequence  the  plaintiffs  were  entitled. 

The  defendant  by  her  answer  insisted  on  her  right  to  the  residue 
beneficially  ;  and  as  to  the  four  paper  writings  she  submitted  that 
they  could  not  be  regarded  for  the  purpose  of  the  suit,  and  that 
the  plaintiffs  were  not  entitled  to  make  use  of  them  ;  that  if,  how- 
ever, the  Court  should  think  that  the  said  paper  writings  did 
manifest  any  intention  of  the  testatrix,  then  that,  subject  to  the 
trusts  declared  by  those  paper  writings,  the  defendant  was  entitled 
to  the  residue  beneficially. 

The  cause  was  heard  before  the  Vice-chancellor  Knight  Bruce, 
in  July,  1849,  who,  on  the  6th  August,  made  the  decree  above 
mentioned,  from  which  the  defendant  now  appealed  to  the 
Lord  Chancellor. 

The  Solicitor-General,  Mr,  Malins,  and  Mr.  Watford,  for  the  plain- 
tiffs, and  in  support  of  the  decree  of  the  Vice- Chancellor  : 

*    *     The  testatrix  did  not  intend  to  give  the  defendant  this       L  55°  ] 
property  beneficially,  but  as  a  trustee  for  purposes  not  disclosed 
which  cannot  be  now  ascertained,  thus  raising  a  resulting  trust 
for  the  next  of  kin.     *     *     * 

The  following  cases  were  referred  to  and  commented  on  by  the 
plaintiffs'  counsel  in  the  course  of  their  argument ;  *Morice  v.  [  ♦551  ] 
The  Bishop  of  Durham  (l),  Dawson  v.  Clark  (2),  Parsons  v.  Baker  (3), 
Gibbs  v.  Rumsay(4),  Gladding  v.  Yapp  (5),  Fowler  v.  Garlike  (6), 
Ray  v.  Adams  (7),  Ellis  v.  Selby(s),  Wood  v.  Cox  (9),  Stubbs  v. 
Sargon  (10),  Williams  v.  Kershaw  (11),  Bardswell  v.  BardsweU  (12) , 
Love  v.  Gaze  (is),  The  Mayor  Aldermen  and  Burgesses  of  Gloucester  v. 
Wood  (14),  Mapp  v.  Elcock  (15). 

(1)  7  B.  B.  232  (10  Ves.  522).  (10)  44  B.  B.  241  (2  Keen,  255 ;  3 

(2)  11  B.  B.  189  (15  Ves.  409  ;  18      My.  &  Or.  507). 

Ves.  247).  (11)  47  B.  B.  40  (5    CI.    &   Fin. 

(3)  11  B.  B.  237  (18  Ves.  476).  111). 

(4)  13  B.  B.  88  (2  V.  &  B.  294).  (12)  47  B.  B.  252  (9  Sim.  319). 

(5)  21  B.  B.  277  (5  Madd.  56).  (13)  68  B.  R.  157  (8  Beav.  472). 

(6)  32  B.  B.   201   (1   Buss.  &  My.  (14)  64  B.   B.   2.*3  (3  Hare,  131 ; 
232).  1  H.  L.  0.  272). 

(7)  41  B.  B.  58  (3  My.  &  K.  237).  (15)  2  Ph.  793,  afterwards  affirmed 

(8)  43  B.  B.  188  (1  My.  &  Cr.  286).  by  the  House  of  Lords :  see  88  B.  B. 

(9)  45  B.   B.   156  (2    My.  &    Or.  (3  H.  L.  0.  492). 
684). 
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Bbiggs  Mr.  Bcthell,  Mr.  J.  Russell,  and  Mr.  Hislap  Clarke,  for  Sarah 

Penny.  Penny,  and  in  support  of  the  appeal: 

We  contend  first,  that  the  four  paper  writings  ought  to  he 
rejected  for  the  purpose  of  this  suit.  If  they  are  rejected  the  case 
is  reduced  to  the  point,  whether  on  the  will  codicil  and  memorandum 
of  which  probate  has  been  granted  taken  per  se,  and  having  regard 
to  the  statute  1  Will.  IV.  c.  40,  Sarah  Penny  is  not  entitled  to  take 
the  residue  for  her  own  benefit,  there  being  nothing  to  support  the 
allegation  that  she  was  affected  with  a  secret  trust  under  any  agree- 
ment, between  her  and  the  testatrix.  On  the  general  question,  it  is 
clear  that  in  the  present  case  there  is  an  express  gift  of  the  residue 

[  *552  ]  which  at  once  distinguishes  it  from  those  cases  *to  which  alone  the 
Act  applies,  namely,  where  the  only  gift  is  in  the  appointment  of 
the  party  to  be  executor,  and  as  to  which  it  is  now  settled  that  there 
is  no  implication  to  be  derived  from  such  gift  of  an  intention  that 
the  executor  shall  take  beneficially.  Looking  at  the  matter  in  a 
more  extended  point  of  view,  and  referring  to  the  whole  will  and  to 
the  terms  of  the  gift  of  the  residue,  there  is  nothing  which  accord- 
ing to  the  just  rules  of  construction  can  deprive  Sarah  Penny  of  her 
right  to  enjoy  that  residue  for  her  own  benefit.  If  a  gift  is  made 
to  one  on  trust  without  more,  or  on  a  trust  incompletely  declared, 
then  this  Court  regulates  the  ownership,  and  there  will  be  a  result- 
ing trust  for  the  next  of  kin.  Supposing  the  present  case  cannot 
be  brought  within  either  of  these  descriptions,  the  words  of  direction 
on  which  reliance  has  been  placed  become  nothing  more  than  an 
expression  of  flourish  attending  a  gift  of  bounty.  The  only  means 
by  which  it  is  seriously  attempted  to  make  out  a  trust  is  by  reference 
to  the  words,  "  well  knowing,"  contained  in  the  bequest.  Now  to 
raise  a  trust  from  such  words  three  things  are  requisite ;  the  words 
must  be  imperative,  the  object  indicated  must  be  certain,  and  the 
subject  must  also  be  certain.  Here  both  the  purpose  is  uncertain 
and  the  subject  uncertain,  and  the  consequence  is,  that  the  words 
referred  to  can  create  no  trust,  and  if  they  do  not  do  this  they  pro- 
duce a  contrary  effect  in  favour  of  the  defendant's  claim  to  take 
the  residue  for  her  own  benefit.  The  words  used  do  not  denote 
the  end  and  object  of  the  gift,  but  simply,  by  expressing  a  confi- 
dence in  the  principles  of  action  of  the  legatee,  explain  the  motives 
of  the  testatrix,  just  as  by  way  of  example  may  be  found  in  the  cases 
[  *553  ]       of  Curtis  v.  Iiippon  (1),  Sale  v.  Moore  (2),  Meredith  v.  *Heneage  (3), 

(1)  21  E.  E.  327  (5  Madd.  434).  (3)  27  R  R  243  (1  Sim.  542;   10 

(2)  27  E.  E.  239  (1  Sim.  534).  Price,  230). 
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Benson  v.   Whittam  (l),  Knight  v.  Boughton  (2),  all  going  to  show       Bbtggs 
that  words  creating  a  moral  obligation  do  not  raise  a  legal  one.     On       penny. 
the  whole  we  submit  that   the  decision  of  the  Vice-Chancellor 
was  wrong,  and  must  be  reversed. 

[Malim  v.  Keighley(3),  Ommanney  v.  Butclwr  (4),  Russell  v. 
Clowes  (s),  were  also  cited.] 

The  Solicitor-General,  in  reply. 

The  Loed  Chancellor,  after  stating  the  facts  of  the  case,  and       Nov-  7- 
reading  the  clause  of  the  will  above  set  out,  said :  The  question 
here  is,  whether  the  words  annexed  to  the  residuary  bequest  amount 
to  a  trust,  or  only  denote  the  motive  or  reason  of  the  gift. 

The  same  point  has  very  frequently  occurred,  and  is  the  subject 
of  very  numerous  decisions ;  and,  considering  the  infinitely  various 
forms  of  expression,  and  the  minute  differences  in  them  to  which 
the  principles  had  to  be  applied,  it  is  not  surprising  that  it  should 
be  difficult  to  reconcile  them  all  one  with  the  other ;  but  I  think 
the  principles  themselves  are  now  *sufficiently  certain,  and  that  the  [  *554  ] 
duty  which  remains  consists  in  the  application  of  them  to  the 
peculiarities  of  each  case  as  it  arises :  I  therefore  think  that  it 
would  be  an  unnecessary  occupation  of  time  to  go  through  the  long 
series  of  cases  in  which  they  have  been  recognized.  In  the  case  of 
The  Corporation  of  Gloucester  v.  Osbom,  in  which  I  was  counsel, 
and  which  was  argued,  a  few  months  before  I  left  the  Bar,  in  the 
House  of  Lords,  those  numerous  decisions  came  under  review,  and 
they  will  be  found  collected  in  that  case  as  reported  in  the  1st 
volume  of  the  House  of  Lords  Cases,  page  272  (6).  I  shall  therefore 
content  myself  with  stating  the  principles  which  I  deduce  from  the 
present  state  of  authority,  and  how  I  apply  them  to  the  words  of 
the  will  in  question,  so  as  to  lead  me  to  the  conclusion  at  which  I 
have  arrived,  referring  to  the  judgment  given  in  this  case  in  the 
Court  below,  in  which  I  generally  concur. 

I  conceive  the  rule  of  construction  to  be,  that  words  accompany- 
ing a  gift  or  bequest  expressive  of  confidence  or  belief,  or  desire  or 
hope,  that  a  particular  application  will  be  made  of  such  bequests 
will  be  deemed  to  import  a  trust  upon  these  conditions,  first,  that 
they  are  so  used  as  to  exclude  all  option  or  discretion  in  the  party 

(1)  35  E.  E.  113  (5  Sim.  22).  (5)  70  E.  E.  355  (2  Coll.  648). 

(2)  65  E.  E.  261  (11  01.  &  Fin.  513).  (6)  see  54  E.  E.  236,  and  see  ante, 

(3)  2  E.  It.  229  ('2  Ves.  Jr.  333).  p.  195,  where  many  of  these  cases  are 

(4)  24  B.  E.  42  \T.  &  E.  260).  cited.— 0.  A.  S. 
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Briggs       who  is  to  act,  as  to  his  acting  according  to  them  or  not,  secondly, 

Penny.  the  subject  must  be  certain,  and  thirdly,  the  objects  expressed  must 
not  be  too  vague  or  indefinite  to  be  enforced. 

With  respect  to  the  first  of  these  conditions,  I  am  of  opinion  that 
there  is  no  doubt  that  the  words,  "  well  knowing,"  used  in  the 
present  case,  are  equivalent  to,  if  not  synonymous  with,  the  expres- 
sion, "  in  the  fullest  confidence,"  and  that  they  are  used  in  such  a 

[  *555  ]  manner  as  *to  exclude  all  option  or  discretion.  With  regard  to  the 
second  condition,  no  question  exists. 

With  reference  to  the  third  condition,  it  has  been  contended  that 
the  object  is  not  certain,  and  it  has  been  stated,  and  with  truth, 
that  vagueness  in  the  object  is  regarded  as  evidence  that  no  trust 
was  intended  to  be  created,  and  it  has  been  in  effect  argued,  and 
indeed  with  very  great  plausibility,  that  the  words  which  are 
superadded  to  the  bequest  are  merely  expressive  of  the  testatrix's 
full  conviction,  from  her  reliance  on  the  character  of  Miss  Penny, 
that  she  would  make  as  good  use  of  what  was  given  her  as  of  her 
own  property,  and  would  in  fact  dispose  of  it  in  such  a  way  as  would 
further  those  objects  which,  as  the  intimate  friend  of  the  testatrix, 
she  well  knew  that  the  testatrix  was  desirous  of  promoting. 
Specious,  however,  as  this  construction  undoubtedly  is,  I  am  of 
opinion  that  it  is  not  the  true  construction  of  these  words :  it  is 
assuming  the  whole  question  to  say  that,  "  views  and  wishes,"  are 
too  vague  to  import  a  trust.  The  fact  that  the  testatrix  "  well 
knew  "  or  believed  that  Miss  Penny  would  dispose  of  the  property 
in  a  manner  in  accordance  with  the  testatrix's  views  and  wishes,  of 
necessity  implies  that  the  testatrix  assumed  that  such  views  and 
wishes  were  already,  or  would  thereafter,  either  in  writing  or 
verbally,  be  made  known.  There  is,  therefore,  nothing  on  the  face 
of  the  words  which  necessarily  implies  what  is  vague  or  indefinite, 
as  in  those  cases  where  the  Court  has  held  that  the  uncertainty  of 
the  object  has  afforded  evidence  that  no  trust  was  intended. 

But  suppose  that  it  cannot  be  found  that  the  testatrix  did  in  fact 
ever  make  known  her  views  and  wishes,  or  has  made  them  known 

T  *556  ]  in  a  manner  of  *  which  the  Court  cannot  take  judicial  notice  :  even 
then  it  is  impossible  to  say  that  she  never  did  express  them  in 
writing ;  she  may  have  done  so,  and  the  writing  may  have  been 
lost  or  destroyed,  or  be  incapable  of  receiving  judicial  notice.  But 
it  is  not  necessary  to  argue  this ;  it  is  sufficient  that  the  will 
distinctly  indicates  that  Miss  Harley  intended  to  make  them  known, 
or  had  previously  made  them  known,  as  otherwise  the  legatee  could 


▼ol.  lxxxvii.]   1851.    CH.    8  MAC.  &  G.  556—557.  199 

not  do  that  which  she  the  testatrix  "well  knew  "  the  legatee  Bbiggs 
would  do,  namely,  act  in  accordance  with  them.  There  is  no  real  and  pBnny. 
substantial  distinction  between  such  a  case  and  the  case  of  a  testator 
who  gives  all  his  property  to  A.  on  trust,  but  never  declares  that 
trust.  In  the  latter  case,  there  is  the  fact  that  a  trust  nominatim  exists 
or  was  intended,  but  the  objects  are  unknown :  here  is  the  fact  that 
views  and  wishes  exist,  and  the  bequest  is  made  in  confidence  that  they 
will  be  accomplished,  but  the  objects  are  unknown.  It  is  true  that, 
possibly  the  objects  included  in  such  views  and  wishes  might,  if 
known,  be  too  vague  and  indefinite  to  be  enforced ;  but  so  might 
the  objects  of  the  trust  nominatim,  if  they  were  known. 

It  is  most  important  to  observe  that  vagueness  in  the  object  will 
unquestionably  furnish  reason  for  holding  that  no  trust  was  intended, 
yet  this  may  be  countervailed  by  other  considerations  which  show 
that  a  trust  was  intended,  while  at  the  same  time  such  trust  is  not 
sufficiently  certain  and  definite  to  be  valid  and  effectual :  and  it  is 
not  necessary  to  exclude  the  legatee  from  a  beneficial  interest  that 
there  should  be  a  valid  or  effectual  trust ;  it  is  only  necessary  that 
it  should  clearly  appear  that  a  trust  was  intended.     Now  this  is 
precisely  the  case  with  the  present  bequest.    I  agree  with  the  Vice - 
Chancellor  in  *interpreting  "  views  and  wishes  "  to  mean  "  designs      [  ^557  ] 
and  desires,"  and  the  very  expression  of  confidence  that  Miss  Penny 
would  make  a  good  use  and  dispose  of  the  property  in  a  manner  in 
accordance  with  the  testatrix's  designs  and  desires  or  intentions, 
appears  to  me  to  amount  to  a  declaration,  that  Miss  Penny  was  to 
hold  the  property  for  that  purpose,  or  in  other  words,  to  the  same 
import,  upon  trust.     It  seems  to  me  to  be  tantamount  to  a  bequest 
upon  trust,  and  if  so,  that  is  sufficient  to  exclude  Miss  Penny  from 
taking  the  beneficial  interest.     Such  views  and  wishes  may  be  left 
unexplained,  such  trust  be  left  undeclared,  but  still  in  such  case  it 
is  clear  a  trust  was  intended,  and  that  is  sufficient  to  exclude  the 
legatee  from  a  beneficial  interest.     Once  establish   that  a   trust 
was  intended,  and  the  legatee  cannot  take  beneficially.     If  a  testator 
gives  upon  trust,  though  he  never  adds  a  syllable  to  denote  the 
objects  of  that  trust,  or  though  he  declares  the  trust  in  such  a  way 
as  not  to  exhaust  the  property,  or  though  he  declares  it  imperfectly, 
or  though  the  trusts  are  illegal,  still  in  all  these  cases,  as  is  well 
known,  the  legatee  is  excluded,  and  the  next  of  kin  take.    But 
there  is  peculiar  effect  in  the  word  "  trust :  "  other  expressions  may 
be  equally  indicative  of  a  fiduciary  intent,  though  not  equally  apt 
or  clear. 
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Bbiqgs 

V. 

Pknky. 


[  *568  ] 


In  this  case  however  we  are  not  left  to  spell  out  a  trust  from  the 
residuary  clause  alone :  the  fact  that,  besides  a  legacy  of  3,OOOZ. 
another  legacy  is  expressly  given  to  Miss  Penny  "in  addition  for 
the  trouble  she  will  have  in  acting  as  executrix/'  clearly  shows 
that  she  was  not  intended  to  take  ther  esidue  beneficially  ;  because, 
if  Miss  Penny  was  to  take  the  whole  residue  beneficially,  as  the 
testatrix  must  be  presumed  to  have  acted  upon  the  belief,  which  the 
fact  warranted,  that  her  estate  was  abundantly  sufficient  *to  satisfy 
all  the  bequests,  there  could  be  no  object  in  taking  out  of  that 
residue,  of  which  she  was  to  have  the  whole,  8,0(XM.  for  her  trouble : 
the  fact  of  the  legacy  not  only  strongly  confirms,  but  is  only  con- 
sistent with,  the  hypothesis,  that  the  whole  residue  was  not  to  be 
taken  beneficially.  It  cannot  be  referable  to  the  trouble  she  would 
have  in  the  execution  of  the  bequests  in  the  will  itself  or  the  proved 
codicils,  for,  though  the  bequests  are  numerous,  not  one  of  them 
involves  any  amount  of  trouble ;  whereas  the  views  and  wishes  of 
the  testatrix  to  which  she  alluded  might  be  such  that  the  carrying 
them  into  effect  might  involve  the  executrix  in  very  difficult  trusts. 

Being  clearly  of  opinion  upon  these  grounds  that  a  trust  was 
intended,  the  question  whether  the  unproved  papers  may  be  looked 
at  in  order  to  prove  the  intention  to  create  a  trust  does  not  arise, 
or,  at  all  events,  it  is  unnecessary  for  me  to  consider  it. 


1851. 

Feb.  11,  12. 

Nov.  8. 

Lord 
Truro,  L.C. 

[668] 


[669] 


KOWLAND   v.   WITHERDEN  (1). 

(3  Mac.  &  G.  668—574;  S.  C.  21  L.  J.  Ch.  480.) 

Trustees  of  stock  sold  it  out  and  committed  the  proceeds  to  their  solicitor 
for  investment  by  whom  it  was  misapplied  and  lost :  Held,  that  the 
trustees  were  liable  for  a  breach  of  trust,  and  that  the  cestuis  que  trust 
were  entitled  to  relief  against  both  the  trustees  and  the  solicitor,  and  that 
they  might  sue  either  the  trustees  alone,  or  the  trustees  jointly  with  the 
solicitor. 

This  was  an  appeal  by  the  plaintiffs  against  a  decision  of  the 
late  Vice-Chancellor  of  England,  dismissing  a  bill  filed  by 
Mrs.  Rowland  and  her  children,  against  the  defendants  Witherden, 
Morpeth,  and  Jenner,  the  two  former  being  trustees  of  certain 
stock,  in  which  the  plaintiffs  were  respectively  interested,  and  the 
defendant  Jenner  having  acted  as  their  solicitor  in  dealing  with  a 
portion  of  that  stock. 

In  1888,  the  trustees  sold  out  so  much  of  the  stock  as  produced 

(1)  Speight  v.  Oaunt  (1883)  9  App.  Cas.  1,  53  L.  J.  Ch.  419,  50  L.  T.  330. 
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1,115/.,  and  they  paid  that  sum  to  the  defendant  Jenner,  for  the  Rowland 
purpose  of  its  being  invested  on  mortgage :  Jenner,  however,  mis-  witherden. 
applied  the  money,  and  never  made  the  intended  investment.  Of 
this  misapplication  by  Jenner,  the  other  defendants  had  no  notice 
until  April,  1847 ;  but  up  to  that  time,  they  were  led  by  Jenner 
to  believe  that  he  had  made  the  investment  according  to  his 
duty  and  representations;  and  Jenner  made  remittances  to  Mrs. 
Rowland,  as  for  interest  received  by  him  in  respect  of  the  invest- 
ment which  he  professed  to  have  made.  In  April,  1847,  the 
non-payment  of  the  interest  on  the  sum  supposed  to  be  invested, 
and  other  circumstances,  induced  inquiry,  which  led  to  the  dis- 
covery that  Jenner  had  misapplied  the  money.  Upon  this  discovery, 
the  defendants  Witherden  and  Morpeth  endeavoured  to  obtain  pay- 
ment or  security  from  Jenner,  but  before  either  was  obtained,  and  in 
February,  1848,  the  present  suit  was  instituted  against  the  trustees 
and  Jenner. 

The  bill  prayed  that  the  stock  sold  out  might  be  replaced,  or  if 
more  beneficial  to  the  plaintiffs,  that  the  produce  might  be  paid 
and  invested,  that  the  remainder  of  the  stock  might  be  transferred 
into  the  name  of  the  Accountant-General  in  trust  in  the  cause, 
that  an  account  might  be  taken  of  what  was  due  for  interest  to 
Mrs.  Rowland,  and  that  new  trustees  might  be  appointed  in  the 
place  of  the  defendants  Witherden  and  Morpeth. 

In  the  course  of  the  proceedings  in  the  cause,  the  plaintiffs 
thought  fit  to  examine  Jenner  as  a  witness ;  and  upon  the  hearing, 
the  Vice-Chancellor  dismissed  the  bill  as  against  all  the  defen- 
dants, upon  the  ground  that  in  consequence  of  having  examined 
the  defendant  *Jenner,  the  plaintiffs  could  have  no  relief  against  [  *670  ] 
him,  and  therefore  none  against  the  other  defendants.  The 
plaintiffs  now  appealed  from  this  decision. 

Mr.  Bethell  and  Mr.  Jervis,  in  support  of  the  appeal.    *    *    * 

Mr.  Stuart  and  Mr.  O.  W.  Collins,  for  the  defendants.     *     * 

On  the  question  of  the  liability  of  the  trustees  generally,  they       [ 571  ] 
cited  Bacon  v.  Bacon  (1),  Munch  v.  Cocker  ell  (2),  Graham  v.  Steuart  (3). 

Mr.  Bethell,  in  reply.    *    *    * 

(1)  5  B.  B.  52  (5  Yes.  331).  Scotland,    and   reported    3    Deas   & 

(2)  48  B.  B.  270  (5  My.  &  Cr.  178).      Anderson,  607. 

(3)  Before  the  Court  of  Session  in 
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Rowland 

WlTHKRDEN. 


[574] 


The  Lord  Chancellor,  after  referring  to  the  facts  of  the  case  as 
above  stated  [and  disposing  of  the  technical  ground  on  which 
the  Vice-chancellor  had  decided  the  case,  said]  : 

As  to  the  liability  of  the  trustees,  I  entertain  no  doubt.  The 
short  result  of  the  case  is,  that  the  trustees  instead  of  themselves 
seeing  to  the  investment  of  the  trust  fund,  delegated  that  duty  to 
their  solicitor,  who  misapplied  the  money :  the  admissions  in  the 
answer  establish  these  facts,  and  such  facts  entitle  the  plaintiffs 
to  charge  the  trustees  in  respect  of  such  misapplication.  The 
trustees  were  bound  to  satisfy  themselves  in  some  other  way  than 
by  the  mere  assurances  of  their  solicitor,  and  by  payments  made 
by  him  as  for  interest,  that  the  money  was  really  advanced  on 
mortgage.  But  they  did  not  even  require  a  sight  of  the  mortgage 
deed,  but  simply  paid  the  money  to  their  solicitor,  and  implicitly 
relied  on  his  integrity,  so  that,  in  fact,  in  place  of  a  mortgage  of 
real  estate,  their  cestuis  que  trust  might  depend  for  aught  they 
knew  to  the  contrary,  and  in  fact  did  depend,  upon  nothing  more 
than  a  personal  remedy  against  their  solicitor. 

The  plaintiffs  then  must  have  a  decree  against  the  trustees  in 
accordance  with  the  prayer  of  the  bill ;  and  of  course  they  will 
also  have  a  decree  against  the  defendant  Jenner,  if  the  counsel  for 
the  plaintiffs  think  fit  to  re-argue  the  case  upon  the  technical 
objection,  and  can  succeed  in  showing  that,  in  consequence  of  the 
statute  of  the  6  &  7  Vict.  c.  85,  they  are  not  precluded  from  taking 
a  decree  against  him,  notwithstanding  they  have  examined  him 
as  a  witness. 


1851. 

July  24,  28, 

29. 

Nor.  8. 

Lord 
Truro,  L.C. 

[675] 


STAINTON   v.   CHADWICK. 

(3  Mac.  &  G.  575—586;  S.  C.  15  Jur.  1139 ;  18  L.  T.  69.) 

Where  a  plaintiffs  interest  in  the  discovery  sought  results  from  a 
character  and  title  alleged  in  the  bill,  and  the  bill  properly  avers  that  the 
discovery  will  establish  that  character  and  title,  and  also  establish  a  case  of 
fraud  by  the  defendant,  affecting  or  destroying  the  plaintiffs  remedies,  the 
defendant  cannot  withhold  the  discovery  by  generally  denying  the  character 
and  title  claimed  by  the  plaintiff. 

Although  a  litigant  party  has  no  right  to  a  discovery  of  the  evidence  of 
his  opponent's  title,  yet  he  has  a  right  to  a  discovery  of  the  evidence  in 
support  of  his  own  title,  and  in  proof  of  any  fraud  which  has  been  com* 
niitted  to  his  injury,  and  the  plaintiff's  right  to  a  discovery  of  material 
evidence  in  support  of  his  own  case  and  title,  is  not  repelled,  because  by 
exercising  that  equitable  right,  the  defendant  may  be  compelled  to  disclose 
the  evidence  in  support  of  his  (the  defendant's)  case  and  title. 

The  plaintiff  and  defendant  respectively  deduced  their  title  from  the 
heir-at-law  of  A.,  who  died  intestate  in  1768,  equitably  entitled  to  certain 
premises,  the  legal  estate  of  which  was  outstanding.    In  1842,  the  defen- 
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dant  obtained  ex  parte  a  conveyance  of  the  outstanding  legal  estate  under      Staintox 
Sir  E.  Sugden's  Acts.    The  plaintiff  then  filed  his  bill,  alleging  that  the  v. 

defendant  had  obtained  the  conveyance  of  the  legal  estate  to  himself  as  the  Chadwick. 
heir-at-law  of  A.  by  false  and  fraudulent  evidence.  The  bill  contained 
interrogatories  addressed  to  the  discovery  of  the  alleged  false  and  fraudulent 
evidence.  The  defendant,  having  by  his  answer  asserted  his  own  title  as 
heir-at-law  of  A.,  and  having  denied  that  of  the  plaintiff,  refused  to 
answer  any  of  the  interrogatories  relating  to  the  evidence  on  which  he 
had  obtained  the  conveyance,  asserting  that  the  discovery  would  disclose 
the  evidence  of  his  own  title,  and  denying  that  the  evidence  was  false  or 
fraudulent,  or  that  it  would  establish  any  of  the  allegations  of  the  bill : 
Held,  that  he  was  bound  to  make  the  discovery. 

This  case  came  before  the  Court  upon  an  appeal  from  an  order 
of  the  Master  of  the  Bolls,  allowing  certain  exceptions  for 
insufficiency  taken  to  the  defendant's  answer. 

It  appeared  from  the  pleadings  that  Sir  Andrew  Chad  wick,  who 
died  intestate  in  the  year  1768,  was  equitably  entitled  to  consider- 
able real  estate,  the  legal  estate  being  then  outstanding  in  trustees  for 
him,  and  the  main  question  between  the  parties  was,  who  was  the 
heir-at-law  of  Sir  Andrew  Ghadwick,  the  plaintiff,  insisting  that  a 
Mrs.  Law  the  cousin  of  Sir  Andrew  was  his  heiress-at-law,  under 
whom  the  plaintiff  claimed  *to  be  entitled  to  that  portion  of  Sir  [  *576  ] 
Andrew's  estate  which  was  in  litigation  in  this  cause,  while  on  the 
part  of  the  defendant,  it  was  insisted  that  one  James  Ghadwick, 
and  not  Mrs.  Law,  was  the  heir-at-law  of  Sir  Andrew,  and  that  the 
defendant  was  a  legal  descendant  from  that  James  Ghadwick,  and 
in  that  character  was  entitled  to  the  litigated  property. 

The  bill  stated  the  seizin  of  Sir  A.  Chadwick  of  the  property  in 
question  among  other  considerable  real  estate,  with  many  details 
relative  to  the  state  of  the  title  to  the  realty,  and  also  to  certain 
leases  and  underleases  not  necessary  to  be  minutely  stated.  It 
further  stated  that  Sir  A.  Chadwick  died  intestate  in  the  year  1768, 
leaving  Mrs.  Law  his  heiress-at-law,  and  deduced  the  title  from 
Mrs.  Law  to  the  plaintiff,  and  stated  that  by  force  of  the  plaintiff's 
equitable  ownership  he  had  succeeded  to  the  receipt  of  the  rents 
reserved  in  the  underleases  of  the  houses  in  question  under  which 
the  assignees  of  the  terms  thereby  granted  were  in  the  actual 
occupation  of  the  houses,  and  that  he  continued  down  to 
Michaelmas,  1847,  in  receipt  of  such  rents,  and  he  insisted  that 
thereby  he  was  in  point  of  law  in  constructive  possession  of  the 
premises  by  his  tenants,  and  entitled  to  the  possession  against  them. 

It  further  appeared  that  in  1840,  the  defendant  presented  two 
petitions  to  this  Court  under  the  statutes  of  1  Will.  IV.  c.  60,  and 
4  &  5  Will.  IV.  c.  23,  commonly  called  Sir  Edward  Sugden's  Acts. 
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Stainton     One  of  those  petitions  prayed,  that  it  might  be  declared  that  one 

Chadwick.    Samuel  Horsey  was  a  trustee  of  the  premises  therein  mentioned 

for  Sir  A.  Ghadwick  and  his  heirs,  and  that  the  heir  of  the  said 

Samuel  Horsey  was  then  a  trustee  of  the  same  premises  for  the 

petitioner  as  the  heir-at-law  of  Sir  A.  Ghadwick,  and  that  the  Court 

[  *577  ]  would  direct  some  person  in  the  *place  of  the  heir-at-law  of  the 
said  S.  Horsey  to  convey  the  premises  in  such  manner  as  the 
petitioner  should  direct ;  and  the  other  petition  prayed  a  similar 
declaration  as  to  one  William  Compton,  and  the  premises  comprised 
in  that  petition.  Orders  of  reference  were  made  on  these  petitions, 
and  the  Master  reported  that  the  heirs  of  the  trustees  in  whom  the 
legal  estate  had  been  vested  could  not  be  discovered,  and  the  Master 
also  reported  that  the  defendant  was  the  heir-at-law  of  Sir  A.  Chad- 
wick,  and  equitable  owner  of  the  estates  which  had  belonged  to  him. 
Upon  these  reports  an  order  was  obtained  by  the  defendant  directing 
a  conveyance  of  the  legal  estate,  and  the  defendant's  solicitor  was 
appointed  to  execute  such  conveyance,  which  was  accordingly  done. 
The  bill  alleged  that  the  proceedings  before  the  Master  were  all 
ex  parte,  and  that  the  evidence  and  statements  presented  by  the 
defendant  to  the  Master  upon  the  faith  of  which  the  Master  was 
induced  to  report,  contrary  to  the  truth  of  the  fact,  that  the 
defendant  was  the  heir-at-law  of  Sir  A.  Chadwick,  and  as  such 
equitably  entitled  to  the  property  in  dispute,  were  false  and 
fraudulent,  and  consequently  that  the  order  for  the  conveyance  of 
the  legal  estate  to  the  defendant  was  obtained  by  fraud  and 
imposition  upon  the  Court.  The  bill  then  alleged  that  by  means 
of  the  legal  estate  so  obtained  the  defendant,  although  a  stranger 
to  the  family  of  Sir  A.  Chadwick,  and  destitute  of  all  equitable  title, 
had  the  controul  at  law  of  the  possession  of  the  property ;  and  that 
the  plaintiff  was  thereby  altogether  precluded  from  legal  remedy, 
and  that  after  having  so  obtained  the  legal  estate,  the  defendant 
purchased  the  terms  in  the  underleases  before  mentioned,  and 
induced  the  actual  occupiers  of  the  respective  premises  to  attorn 

[  *678  ]  to  him,  and  so  obtained  ^possession  of  the  premises.  The  plaintiff 
also  alleged  that  the  underleases  had  since  expired,  and  the  right 
to  actual  possession  of  the  houses  had,  therefore,  reverted  to  him, 
but  that  the  defendant  retained  the  possession,  and  by  force  of  the 
legal  estate  precluded  the  plaintiff  from  the  effectual  prosecution  of 
the  legal  remedies  to  obtain  possession,  which,  except  for  such  legal 
estate,  he  might  enforce ;  and  the  bill  prayed  a  declaration  that  the 
plaintiff  was  equitable  owner  of  the  property  in  question  mediately 
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from  Mrs.  Law,  and  that  the  defendant  was  trustee  of  the  legal  estate     Statntok 
for  him,  and  might  be  decreed  to  convey  it  according  to  the  plain-    chadwick. 
tiff's  appointment,  and  in  the  meantime  that  the  defendant  might 
be  enjoined  from  setting  up  or  in  any  manner  using  the  legal  estate. 

The  bill  contained  interrogatories  calling  for  a  discovery  of  various 
matters  connected  with  the  titles  of  both  plaintiff  and  defendant, 
but  it  is  only  material  to  advert  to  those  interrogatories  addressed 
to  the  discovery  of  the  alleged  false  and  fraudulent  evidence  and 
statements  by  which  the  order  for  the  conveyance  of  the  legal 
estate  was  procured. 

The  defendant  in  his  answer  asserted  his  own  title  as  heir-at 
law  of  Sir  A.  Chadwick,  and  denied  that  Mrs.  Law  was  the  heiress 
of  Sir  A.  Chadwick,  and  that  the  mesne  conveyances  under 
which  the  plaintiff  claimed  had  vested  the  equitable  estate  of  the 
property  in  question  in  the  plaintiff.  It  was  admitted  that  Mrs. 
Law  and  others  claiming  under  her  had  received  the  rents  reserved 
by  the  underleases,  but  it  was  denied  that  such  receipt  was  any 
evidence  or  any  admission  of  the  title  to  the  reversion,  and  then 
after  answering  some  of  the  interrogatories  contained  in  the  bill, 
the  defendant  refused  to  answer  any  of  the  interrogatories  relating 
to  *the  evidence  stated  and  produced  before  the  Master,  and  [  *579 1 
asserted  that  he  could  not  give  that  discovery  without  disclosing 
the  evidence  of  his  own  title,  and  the  defendant  denied  that  any 
of  the  evidence  or  statements  produced  before  the  Master  were 
either  false  or  fraudulent,  or  that  they  would  establish  or  prove 
any  of  the  allegations  in  the  bill.  The  refusal  to  answer  these 
interrogatories  gave  rise  to  the  exceptions  which  were  the  subject 
of  the  present  appeal  [by  the  defendant]. 

Mr.  R.  Palmer  and  Mr.  Bird,  in  support  of  the  appeal : 

The  defendant  has  answered  every  question  affecting  the  common 
title  of  the  plaintiff  and  himself,  and  everything  relating  to  the 
plaintiff's  title  exclusively,  but  he  declines  to  give  any  information 
of  that  which  concerns  his  own  title  exclusively.  [The  following 
judgment  explains  why  it  is  unnecessary  to  refer  to  the  numerous 
cases  cited  for  the  defendant ;  see  post,  p.  209.] 

The  Solicitor-General  and  Mr.  Glasse,  in  support  of  the  decision        [  680  ] 
of  the  Mastbr  op  thb  Rolls  : 
The  question  raised  in  this  case  turns  upon  the  application  of 
the  principles  of  the  law  of  discovery  as  recognised  by  this  Court. 
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Stainton  We  assert  that  the  defendant  has  obtained  an  order  to  which  he 
Chadwick.  fc  no*  entitled,  and  that  we  have  a  right  to  a  discovery  of  the  means 
by  which  he  obtained  it.  The  defendant  cannot  protect  himself 
from  this  discovery  by  mixing  up  with  it  other  matters  and  treating 
it  as  a  disclosure  of  his  title  to  the  property.  Although  a  plaintiff 
has  no  right  to  see  that  which  of  itself  makes  out  the  defendant's 
[  *58i  ]  title,  yet  he  *has  a  right. to  see  that  which  either  directly  makes 
out,  or  may  give  him  a  knowledge  tending  to  make  out,  his  own 
title.  The  evidence  enquired  after  would  go  merely  to  the  point 
of  proving  the  truth  of  the  representations  made  by  the  defendant, 
in  other  words  to  show  whether  the  order  for  the  conveyance 
sought  to  be  impeached  was  or  not  fraudulently  obtained.  [They 
cited  and  commented  upon  the  following  authorities :  Smith  v. 
The  Duke  of  Beaufort  (l) ;  The  Attorney-General  v.  The  Corporation 
of  London  (2) ;  Kennedy  v.  Green  (3) ;  Chadwick  v.  Broad  wood  (4).] 

[  582  ]  Mr.  Bird,  in  reply.     *     *     * 

Nov.  8.       The  Lord  Chancellor,  after  detailing  the  facts  of  the  case  to  the 
effect  hereinbefore  stated,  proceeded  as  follows : 

Two  distinct  heads  of  equity  are  attempted  to  be  raised  by  the 
bill ;  the  one  is,  that  the  plaintiff  is  equitable  owner  of  the  property 
in  question,  under  Mrs.  Law,  who  was  the  heiress-at-law  of  Sir  A. 
Chadwick,  and  that  the  defendant,  who  has  acquired  the  legal 
estate  from  the  trustees  in  whom  it  was  vested  m  trust  for  the 
equitable  owner,  now  is  seised  of  such  estate  as  trustee  for  him 
the  plaintiff,  and  ought  therefore  to  be  decreed  to  convey  such 
estate  to  him.  The  other  head  of  equity  is,  that  the  defendant 
became  such  trustee  by  fraud  and  imposition  upon  the  Court,  and 
is  now  using  the  legal  estate  of  which  he  is  such  trustee  inequitably 
and  fraudulently  against  the  plaintiff,  who  is  the  equitable  owner, 
and  therefore  that  the  defendant  ought  to  be  restrained  by  injunction 
from  such  improper  use  of  the  legal  estate.  The  interrogatories 
which  the  defendant  refused  to  answer  wholly  relate  to  this  second 
head  of  equity.  The  question  therefore  is,  whether,  regard  being 
had  to  the  whole  state  of  the  pleadings,  including  bill  and  answer, 
the  plaintiff  is  entitled  to  a  discovery  of  the  alleged  falne  and 
fraudulent  evidence,  and  statements  by  means  of  which  the  con- 
veyance of  the  legal  estate  is  alleged  to  have  been  procured.    In 

(1)  58  R.  R.  160  (1  Hare,  507  ;  S.  C.  (3)  38  R.  R.  69  (6  Sim.  6). 

1  Ph.  209).  (4)  52  R,  R.  133  (3  Beav.  308). 

(2)  86  R.  R.  92  (2  Mac.  &  G.  247). 
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considering  the    plaintiff's    equity  to   the  discovery    which    the     Staikton 

defendant  refuses  to  give,  it  should  be  observed,  that  the  legal    chadwick. 

estate  does  give  to  the  defendant  the  power  and  advantage  which 

the  plaintiff  ascribes  to  it.     In  other  words,  it  does  *controul  the       [  **83  j 

actual  possession  of  the  property  in  question ;  because,  however 

clearly  the  plaintiff  may  establish  that  Mrs.  Law  was  the  heiress- 

at-law  of  Sir  A.  Chadwick,  and  his  derivative  title  under  her,  and 

however  groundless  the  defendant's  case  founded  upon  his  pretension 

of  being  the  heir-at-law  of  Sir  A.  Chadwick  may  be,  still  the  legal 

estate  must  prevail,  and  effectually  controul  the  possessidn  of  the 

premises ;  and  it  is  upon  this  ground,  and  that  such  legal  estate 

is  alleged  to  have  been  obtained  by  fraud  and  imposition  upon 

the  Court,  that  the  plaintiff  founds  his  equity  to  the  discovery  of 

the  circumstances  constituting  that  alleged  fraud  and  imposition, 

and  of  the  evidence  by  which  the  bill  alleges  the  fraud  will  be  proved. 

On  the  defendant's  part  it  is  contended,  that  in  the  present  state 
of  the  pleadings  the  plaintiff  has  no  equity  which  entitles  him  to 
the  discovery  which  is  withheld ;  first,  because  the  right  of  such 
discovery  is  only  consequential  upon  the  plaintiff's  establishing 
that  Mrs.  Law  under  whom  the  plaintiff  claims  was  heiress-at-law 
of  Sir  A.  Chadwick,  which  fact  is  denied  by  the  answer ;  secondly, 
that  the  alleged  fraud  in  obtaining  the  order  for  the  conveyance 
of  the  legal  estate  is  in  general  terms  also  denied;  thirdly,  that 
the  discovery  sought  for  necessarily  involves  a  disclosure  of  the 
evidence  of  the  defendant's  case  and  title  as  heir-at-law  of 
Sir  A.  Chadwick.  He  therefore  insists,  that  the  equity  of  the 
plaintiff  being  thus  denied,  he  has  no  right  to  the  discovery,  which 
is  consequential  upon  the  title  being  either  proved  or  admitted  by 
the  answer ;  and  he  further  says,  that  by  the  law  of  the  Court,  if 
two  parties  are  contending  for  the  same  property  upon  conflicting 
titles,  neither  is  entitled  to  a  discovery  from  the  other  of  the 
evidence  by  which  the  case  and  title  of  such  other  is  to  be  supported. 
The  plaintiff  *replies  to  these  objections,  not  by  a  denial  of  the  T  *&84  ] 
principles  or  propositions  contended  for  by  the  defendant,  but  by 
the  assertion,  that  all  such  propositions  are  subject  to  qualifications 
which  render  them  inapplicable  to  the  present  case,  or,  in  other 
words,  which  remove  them  as  grounds  to  exempt  the  defendant 
from  giving  the  discovery  prayed  for  by  the  bill. 

It  appears  to  me,  that  the  plaintiff  has  removed  the  defendant's 
objections  to  the  plaintiff's  right  to  the  discovery  sought  for  by 
the  bill.    There  is  no  doubt,  that  where  a  discovery  is  sought  in 
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Stainton  relation  to  matters  in  which  the  plaintiff  has  no  right  or  interest, 
Chadwick.  but  as  consequential  or  resulting  from  a  character  or  title  attaching 
to  the  plaintiff,  if  such  right  and  character  is  denied  by  the  answer, 
and  does  not  otherwise  appear  on  the  record,  the  plaintiff  has  no 
equity  entitling  him  to  the  discovery  ;  but  it  must  also  be  observed, 
that  although  the  interest  in  the  subject-matter  of  the  required 
discovery  results  from  a  given  character  and  interest  alleged  in 
the  bill,  yet,  if  in  the  bill,  it  is  properly  averred,  that  the  required 
discovery  will  establish  the  title  and  case  which  the  plaintiff  avers 
to  exist,  the  defendant  cannot,  by  generally  denying  the  character 
and  interest  claimed  by  the  plaintiff,  withhold  the  discovery  of  the 
evidence  in  the  possession  of  the  defendant,  which  it  is  averred 
will  prove  the  title  and  interest  alleged  to  exist,  and  will  also 
establish  the  fraud  in  the  defendant,  by  which  the  plaintiff's 
remedies  will  be  affected  or  destroyed.  It  therefore  seems,  that 
the  nature  and  effect  of  the  discovery  which  the  plaintiff  seeks  is 
such  as  he  is  well  entitled  to,  notwithstanding  the  defendant's 
denials,  inasmuch  as  such  discovery  is  required  as  the  means  of 
proving  the  matters  which  the  defendant  denies,  and  even,  as 
observed  by  Lord  Eedesdalb,  "  Although  the  defendant  by  his 
[  *585  ]  answer  denies  the  *  title  of  the  plaintiff,  yet  in  many  cases  he  must 
make  a  discovery  prayed  by  the  bill,  though  not  material  to  the 
plaintiff's  title,  and  though  the  plaintiff,  if  he  has  no  title,  can 
have  no  benefit  from  the  discovery  "  :  Mit.  PI.  p.  869,  ed.  5. 

With  respect  to  the  defendant's  further  objection,  that  the  dis- 
covery which  he  is  required  to  give  will  compel  him  to  disclose 
the  evidence  by  which  he  (the  defendant)  is  to  establish  his  own 
case  and  title,  it  is  to  be  remarked,  that  the  direct  and  immediate 
object  of  the  discovery  is  not  to  compel  a  disclosure  of  the  evidence 
upon  which  the  defendant  is  hereafter  to  rely,  although  such  an 
effect  may  be  incidental  or  consequential  to  the  discovery,  but  the 
immediate  object  and  purpose  is  to  prove  the  alleged  fraud  by 
which  the  defendant  has  unduly  obtained  the  legal  estate  to  the 
prejudice  of  the  plaintiff;  and,  although  the  general  proposition  as 
stated  on  the  part  of  the  defendant  may  be  correct,  that  a  litigant 
party  has  no  right  to  a  discovery  of  the  evidence  of  his  opponent's 
title,  yet,  he  has  a  right  to  a  discovery  of  the  evidence  in  support  of 
his  own  title,  and  in  proof  of  any  fraud  which  has  been  committed  to 
his  injury;  and  the  plaintiff's  equitable  right  to  a  discovery  of 
material  evidence  in  support  of  his  own  case  and  title  is  not 
repelled,  because,  by  exercising  that  equitable  right,  the  defendant 
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may  be  compelled  to  disclose  the  evidence  in  support  of  his  (the     Stainton 
defendant's)  title  and  case.  chadwigk. 

In  the  present  case  I  think  the  plaintiff  is  entitled  to  the  dis- 
covery, notwithstanding  it  may  produce  the  consequence  to  the 
defendant  which  he  alleges.  Many  authorities  were  referred  to  in 
the  course  of  the  argument,  but  it  appears  to  me  that  none  of 
them  entrench  upon  the  principles  upon  which  I  hold  the  plaintiff 
to  *be  entitled  to  the  discovery  under  consideration.  Lord  [  *586  ] 
Redesdalb  states  that  "  In  general  where  the  title  of  the  defendant 
is  not  in  privity,  but  inconsistent  with  the  title  made  by  the 
plaintiff,  the  defendant  is  not  bound  to  discover  the  evidence  of  the 
title  under  which  he  claims  :"  Mit.  PL  pp.  225,  226,  ed.  5.  But 
the  same  author,  p.  871,  says,  "Where  a  discovery  is  in  any 
degree  connected  with  the  title  "  (that  is,  the  title  of  the  plaintiff), 
"  it  should  seem  that  a  defendant  cannot  protect  himself  by  answer 
from  making  the  discovery." 

The  present  case  appears  to  me  to  fall  within  the  principle  thus 
laid  down,  and  such  principle  is  not  impugned  by  any  of  the 
authorities  which  have  been  cited.  Upon  these  grounds,  the 
appeal  must  be  dismissed  with  costs. 


EMMET   v.   DEWHURST.  ma. 

(3  Mac.  &  GK  587-^598;  S.  C.  21  L.  J.  Ch.  497 ;  15  Jur.  1115.)  No'm  12' 18' 

W.  D.,  by  indenture,  agreed  to  guarantee  a  certain  composition  to  all  the  KNI°5Tp 

creditors  of  J.  D.  who  should  before  a  fixed  day  execute  a  release  of  their  UUCB»    •"  • 

debts :  the  plaintiff,  who  was  a  creditor  of  J.  D.,  did  not  execute  by  the  0n  Appeal, 

time  named,  but  insisted  that  this  delay  had  taken  place  in  consequence  of  1851. 

an  arrangement  entered  into  between  him  and  the  agent  of  W.  D.,  the  April  26,  28, 

effect  of  which  was  to  bind  the  plaintiff  to  accept  the  composition  but  to  ^  "1() 

allow  him  to  postpone  his  execution  of  the  release :  Held,  dismissing  a  bill  L_ 

filed  by  the  plaintiff  against  W.  D.  for  specific  performance  of  the  agree-  Lorcj 

ment  to  pay  the  composition,  that  there  was  no  evidence  that  the  agent  of  Truro,  L.C. 

W.  D.  had  authority  to  enter  into  any  new  agreement  that  if  such  authority  [  587  ] 
had  been  proved,  the  agreement  being  within  the  4th  section  of  the  Statute 
of  Frauds,  any  alteration  in  its  terms  must  have  been  evidenced  by  writing  ; 
that  the  condition  in  the  original  agreement  not  having  been  performed  by 
the  plaintiff,  the  agreement  never  took  effect  so  far  as  he  was  concerned, 
and  that  in  the  absence  of  fraud  no  parol  agreement  could  be  substituted. 

The  bill  in  this  case  was  filed  by  the  plaintiff  William  Emmet, 
as  public  officer  of  the  Halifax  Joint  Stock  Banking  Company,  to 
compel  a  specific  performance  of  an  indenture  bearing  date  the 
12th  February,  1848,  by  which  the  defendant  William  Dewhurst 
agreed  with  Thomas  Turney  on  behalf  of  himself  and  all  the  other 
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emmet  creditors  of  Isaac  Dewhurst  (a  brother  of  William  Dewhurst),  that, 
dewhurst.  in  consideration  of  a  fiat  against  Isaac  Dewhurst  being  abandoned, 
and  of  all  the  creditors  forthwith  accepting  the  composition,  he,  the 
defendant,  would  guarantee  a  composition  of  eight  shillings  in  the 
pound  to  all  the  creditors  of  Isaac  Dewhurst,  whose  debts  exceeded 
twenty  pounds,  who  should  before  the  1st  March  then  next  sign  a 
good  and  effectual  release  to  Isaac  Dewhurst  of  their  respective 
claims  on  him. 

It  appeared  that  the  plaintiff,  who  was  one  of  the  creditors  of 
Isaac  Dewhurst,  did  not  in  fact  comply  with  the  condition  of 
executing  the  release  by  the  time  mentioned  in  the  indenture ;  and 
the  question  was,  whether  the  circumstances  under  which   this 

[  *688  ]  nonperformance  *of  the  condition  took  place,  and  which  were  as 
follow,  entitled  the  plaintiff  to  maintain  his  claim  for  equitable  relief. 
In  pursuance  of  the  agreement  entered  into,  promissory  notes 
were  prepared  to  pay  the  composition  of  eight  shillings  in  the 
pound,  of  which  three  shillings  was  to  be  paid  on  the  1st  March, 
two  shillings  and  six  pence  on  the  1st  July,  and  a  like  sum  on  the 
1st  October ;  and  a  release  also  was  prepared.  These  documents 
were  delivered  to  Hervey,  an  accountant,  who  was  employed  to 
deliver  the  notes  and  obtain  the  signatures  of  the  creditors  to  the 
release.  The  promissory  notes  to  be  delivered  to  the  plaintiff  were 
calculated  as  on  a  debt  of  1,9702.  Is.  6d.,  this  debt  including  two 
bills  of  exchange  for  1952.  and  8002.  accepted  by  Thomas  Carter 
which  the  Bank  had  discounted  for  Isaac  Dewhurst.  The  bills  had 
been  dishonoured,  but  the  Bank  expected  some  payment  from 
Carter  upon  them  ;  they  therefore  wished  to  keep  them  in  order  to 
receive  the  money,  and  declined  to  sign  the  release  till  the  result 
should  be  known.  On  the  other  hand,  Hervey  would  not  hand 
over  to  the  Bank  the  composition  notes  without  Carter's  bills 
being  given  up,  as  well  as  the  release  being  signed.  The  agent  of 
the  Bank  (Mr.  Caw),  who  met  Hervey  on  the  occasion,  informed 
him  that  legal  proceedings  were  being  taken  against  Carter  to 
enforce  payment,  and  that  it  was  hoped  and  expected  that  some 
part  would  be  recovered,  in  which  event  the  amount  of  the  debt  of 
Isaac  Dewhurst  would  be  diminished  by  the  sum  received,  and  the 
composition  notes  to  be  handed  over,  as  also  the  debt  expressed  in 
the  deed  to  be  released,  would  require  to  be  altered.  Mr.  Caw, 
under  these  circumstances,  declined  at  that  time  to  sign  the  release : 
Carter  ultimately  absconded  to  America,  without  the  Bank  having 
recovered  anything  in  respect  of  the  bills. 
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The  Bank  then  became  desirous  to  avail  themselves  of  the  com-       Emmet 
position,  and  the  present  suit,  which  was  instituted  in  February,    dbwhurst. 
1849,  arose  out  of  the  refusal  of  the  defendant  to  pay  them  the       [  589  ] 
amount.     The  manner  in  which  the  facts  above  stated  were  dealt 
with  by  the  pleadings  and  in  the  evidence,  will  be  seen  from  the 
judgment  of  the  Lord  Chancellor. 

The  cause  came  on  to  be  heard  before  the  Vice-Chancellor 
Knight  Bruce  on  the  12th  and  18th  November,  1849,  when  his 
Honour  made  a  decree,  referring  it  to  the  Master  to  inquire  and 
state  whether  Hervey  acted  as  the  agent  for  the  defendant  in  the 
matters  in  question  or  any  and  what  part  thereof,  and  whether  the 
defendant  adopted  or  agreed  to  the  said  acts  of  Hervey  or  any  and 
what  part  thereof,  and  whether  the  defendant  did  and  under  any 
and  what  circumstances  agree  that  the  Bank  should  as  a  creditor 
of  Isaac  Dewhurst  be  admitted  to  participate  in  the  benefit  of  the 
agreement  of  the  12th  February,  1848,  upon  any  and  what  other 
terms  or  conditions  or  in  any  and  what  other  manner  than  therein 
mentioned,  reserving  the  consideration  of  all  further  directions  and 
costs  until  after  the  Master  should  have  made  his  report.  From 
this  decree  the  defendant,  who  contended  that  the  bill  ought  to 
have  been  dismissed,  now  appealed  to  the  Lord  Chancellor. 

Mr.  J.  Russell  and  Mr.  Follett  for  the  plaintiff,  and  in  support 
of  the  decision  of  the  Vice-Chancellor  : 

We  submit  that  the  plaintiff  is  entitled  to  even  a  more  favourable 
decree  than  that  now  appealed  from,  and  that  the  inquiries  directed 
by  the  Vice- Chancellor  are  unnecessary.  Although  the  Bank  had 
not  actually  signed  the  deed,  the  evidence  shows  that  they  had 
accepted  the  composition,  and  were  bound  by  the  terms  of  the 
♦indenture ;  and,  if  so,  they  are  now  entitled  to  a  decree  against  [  *590  ] 
W.  Dewhurst.  The  parties  had,  in  fact,  agreed  to  wait  until  it 
should  be  seen  what  would  be  recovered  from  Carter,  and  thus, 
without  regard  to  the  question  of  whether  these  bills  ought  to  have 
been  given  up  or  not,  the  Bank,  under  the  circumstances  which 
happened,  were  restored  to  their  position  of  being  entitled  to  claim 
to  share  in  the  guaranteed  composition. 

Mr.  Swanston  and  Mr.  Willcock,  for  the  defendant.     *     *     * 

Mr.  J.  Russell,  in  reply.  L  591  ] 

[Bradley  v,  Gregory  (l),  Spottiswoode  v.  Stockd<de(2),  Gregory  v. 
(1)  1  E.  E.  742  (2  Camp.  383).  (2)  14  B.  E.  201  (G.  Coop.  102). 
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Emmet        Williams  (l),  CuUingworth  v.  Loyd  (2),  Cranley  v.  Hillary  (3),  and 
Dkwhurst.    other  cases,  were  cited.] 

iVot>.  10.  The  Lord  Chancellor  commenced  his  judgment  by  giving  a 

general  outline  of  the  facts  of  the  case  to  the  effect  above  men- 
tioned, and,  in  the  course  of  this  statement,  remarked,  "  No  fraud 
is  imputed  on  either  side ;  certainly  none  is  imputed  to  the  defen- 
dant W.  Dewhurst:  the  condition  appears  not  to  have  been 
performed  in  consequence  of  a  natural  misapprehension  by  the 
parties  of  their  respective  rights."  His  Lordship  then  proceeded 
as  follows : 

Hervey  acting  for  the  defendant  required  the  Bank  to  give  up 
Carter's  bills,  considering  that  if  the  debt  due  to  the  Bank  was  to 

[  *592  ]  be  satisfied  by  the  composition  *notes  and  a  release  was  to  be 
signed,  all  securities  were  to  be  given  up ;  but  in  this  he  was 
mistaken,  for  as  the  agreement  made  no  provision  for  the  giving  up 
of  securities,  the  Bank  would  be  entitled  to  retain  them.  The 
consequence  of  the  misapprehension  on  both  sides  was,  that  the 
settlement  was  postponed ;  and  the  question  arises  whether  there 
be  any  relief  in  equity  with  reference  to  the  old  agreement,  or 
whether  any  new  agreement  was  made  under  the  circumstances. 

In  considering  whether  any  new  agreement  was  made,  it  is 
material  to  ascertain  Hervey's  authority.  The  bill  alleges,  that  it 
was  agreed  by  and  between  Hervey  and  Caw,  that  Hervey  should 
hold  the  promissory  notes  for  the  amount  of  the  composition  of 
the  debt  to  the  Bank,  and  also  the  deed  of  release,  until  it  was 
seen  what  the  result  of  the  proceedings  against  Carter  would  be ; 
that  it  was  expressly  stated  by  Caw,  and  that  it  was  the  fact,  that 
the  Banking  Company  fully  agreed  to  and  acquiesced  in  the  agree- 
ment for  the  composition,  and  that  they  were  willing  and  ready, 
and  intended  most  fully,  to  act  on  the  same ;  that  they  also  fully 
agreed  to  and  acquiesced  in  the  deed  of  release,  and  held  them- 
selves bound  by  all  the  terms  and  provisions  thereof,  and  that  they 
were  ready  to  execute  the  same  whenever  the  result  of  their 
proceedings  against  Carter  was  ascertained.  The  bill  further 
alleges,  that  the  Banking  Company  under  the  circumstances,  and 
for  the  reasons  therein  mentioned,  did  not  execute  the  deed  of 
release,  and  that  Hervey  did  not  hand  over  to  the  Banking  Com- 
pany the  promissory  notes  ;  that  Hervey  thereupon  left  the  Bank, 

(1)  17  R.  R.  136  (3  Mer.  582).  (3)  19  R.  R.  516  (2  M.  &  S.  120). 

(2)  50  R.  R.  210  (2  Beav.  385). 
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and  forthwith  proceeded  to  hand  over  to  the  other  creditors  of      Emmbt 
Isaac  Dewhurst  the  promissory  notes,  for  securing  to  them  the    dewhurst. 
instalments  of  the  composition  payable  upon  their  respective  debts, 
and  to  procure  the  *execution  by  them  of  the  deed  of  release  ;  that       [  *593  ] 
Hervey  expressly  informed  the  other  creditors  that  the  Banking 
Company  had  not  executed  the  deed  of   release,  but  that  they 
acquiesced  in  and  agreed  to  the  terms  thereof,  and  were  parties  to 
the    composition ;    and    that    all    the  other  creditors  thereupon 
accepted  the  composition,  and  executed  the  deed  of  release.     The 
bill  also  alleges,  that  W.  Dewhurst  was  in  communication  with 
Hervey  while  Hervey  was  completing  the  arrangement,  and  was 
informed   by  Hervey  of  what  had   passed   with   Caw,   and  that 
W.  Dewhurst  fully  acquiesced  in  the  arrangement. 

The  answer  states,  that,  in  consequence  of  the  proceedings  of  the 
plaintiff,  the  defendant's  solicitor  applied  to  Hervey  for  information 
as  to  what  took  place  between  him  and  the  Banking  Company,  and 
that  he  was  informed  by  Hervey  that  he  called  at  the  Bank  and 
saw  Caw,  and  told  him  that  he  had  called  with  Isaac  Dewhurst's 
composition  deed  and  promissory  notes,  and  wished  him  to  execute 
the  deed,  and  give  up  Carter's  acceptances  upon  his  handing  to 
Caw  the  promissory  notes  signed  by  the  defendant,  but  that  Caw 
said  that  he  would  not  give  up  Carter's  acceptances  until  the  Bank 
saw  what  could  be  got  from  Carter's  estate,  and  that,  although  a 
consenting  party  with  the  other  creditors,  he  thought  he  had  better 
delay  signing  the  deed  until  he  saw  what  could  be  got ;  and  that 
Hervey  stated,  that  he  believed  that  Caw  also  said  that  he  would 
not  sign  the  release  without  the  assent  of  Isaac  Dewhurst's 
guarantees  to  the  Bank  for  his  general  balance  of  account :  and, 
except  as  thereby  appeared,  the  answer  states  that  the  defendant 
could  not  set  forth  as  to  his  knowledge  information  remembrance 
or  belief,  whether  it  was  or  not,  or  whether  or  not  in  consequence  of 
the  circumstances  in  the  bill  alleged,  *agreed  by  and  between  [  *694  ] 
Hervey  and  Caw  (save  that  if  any  such  agreement  was  made,  it 
was  without  any  authority  given  by  the  defendant,  and  was  not 
binding  on  the  defendant),  that  Hervey  should  hold  the  promissory 
notes  for  the  amount  of  the  composition  of  the  debt  of  the  Banking 
Company,  or  whether  or  not  also  the  deed  of  release,  until  it  was 
seen  what  the  result  of  the  proceedings  against  Carter  would  be. 

Caw  and  Hervey  have  both  been  examined  as  witnesses ;  and 
Caw  states  that  he  believes  that  Hervey  called  at  the  Bank  on  the 
18th  February,  1848,  and  stated  that  he  had  come  with  the  deed  of 
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Emmet  release  to  be  executed  by  the  creditors,  and  with  the  promissory 
Dewhurst.  notes  for  the  instalments  of  the  composition  upon  the  debt  of  the 
Banking  Company :  the  composition  was  upon  the  whole  of  the 
Banking  Company's  debt,  including  the  amount  of  Carter's  bills. 
Caw  says,  he  asked  me  to  give  up  Carter's  bills  to  him :  I  said, 
that  I  could  not  do  so,  as  the  Banking  Company  were  endeavouring 
to  recover  on  the  bills :  (the  real  amount  of  the  Banking  Company's 
debt  depended  upon  whether  any  thing  could  be  recovered  on  the 
bills) :  he  said  he  could  not  hand  over  the  promissory  notes  for  the 
instalments  unless  the  Banking  Company  gave  up  Carter's  bills  to 
him :  I  said  I  could  not  execute  the  release  without  receiving  the 
promissory  notes  for  the  instalments,  but  that  the  Banking  Com- 
pany consented  to  the  arrangement,  and  would  execute  the  release 
when  they  had  ascertained  whether  anything  could  be  recovered 
from  Carter  or  not:  he  asked  if  he  might  give  his  personal 
assurance  to  the  other  creditors,  that  the  Banking  Company  would 
execute  the  deed,  and  that  they  agreed  to  the  composition ;  and  I 
said  he  most  decidedly  might  do  so :  it  was  agreed  between  us  that 
[  *595  ]  he  should  hold  the  promissory  notes  and  also  the  deed  *of  release 
for  the  Bank  until  we  had  seen  the  result  of  the  proceedings  against 
Carter. 

The  witness  Hervey  states,  that  it  was  understood  that  the 
parties  should  give  up  any  bills  or  acceptances  before  receiving 
their  promissory  notes  for  payment  of  the  instalments :  my  instruc- 
tions were  to  receive  Carter's  bills  held  by  the  Bank  before  giving 
to  them  the  promissory  notes  for  the  instalments  :  I  was  instructed 
by  Mr.  James  Stansfeld,  who  was  Isaac  Dewhurst's  solicitor,  to 
prepare  the  necessary  promissory  notes  for  the  completion  of  the 
agreement,  and  to  get  such  agreement  completed :  I  had  specific 
instructions  from  Mr.  Stansfeld  not  to  give  the  promissory  notes 
till  the  creditors  had  delivered  up  any  bills  they  might  hold :  I 
called  at  the  Bank  a  few  days  afterwards,  and  saw  Mr.  Caw  :  my 
object  in  calling  upon  Mr.  Caw  was  to  inform  him  that  W.  Dew- 
hurst had  renewed  the  security,  and  to  get  him  to  sign  the  release 
or  composition  deed,  and  deliver  up  all  bills,  or  give  an  indemnity 
in  the  form  supplied  to  me  by  Mr.  Stansfeld,  and,  upon  that  being 
done,  to  give  him  the  promissory  notes :  he  consented  to  the  com- 
position, but  declined  to  give  up  Carter's  bills :  the  amount  secured 
by  the  promissory  notes  to  the  Banking  Company  was  the  amount 
of  the  instalments  on  their  whole  debt,  without  deducting  the 
amount  of  Carter's  bills;  according  to  my  previous  instructions, 
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I  was  to  get  up  all  bills  before  paying  the  composition ;  and  there-      Emmet 
fore,  if  I  had  got  Carter's  bills  delivered  up  to  me  by  the  Banking    drwhubst. 
Company,  the  amount  of  the  notes  to  them  would  not  have  been 
altered :  I  took  away  with  me  the  deed  of  release  and  the  promissory 
notes,  because  I  did  not  receive  Carter's  bills  :  I  held  the  promis- 
sory notes  until  the  latter  end  of  September  following,  as  I  under- 
stood, for  the  purpose  of  paying  them  to  the  Bank  upon  their 
delivering  *up  Carter's  bills.     On  cross  examination,  he  says,  I       [  *69fl  J 
cannot  recollect  that  I  had  received  any  authority  from  W.  Dew- 
hurst  to  make  any  arrangement  with  the  Banking  Company,  or 
with  Mr.  Caw,  in  relation  to  Carter's  bills,  or  as  to  deferring  the 
delivery  of  such  notes,  and  the  execution  of  the  release,  until  such 
result  should  be  known  :  I  certainly  had  not  authority  in  writing. 

On  the  part  of  the  plaintiff  no  evidence  is  given  to  show  that 
Hervey  had  any  authority  to  make  a  new  agreement ;  and  the  result 
seems  to  be  that  Hervey's  authority  is  not  proved. 

It  may,  however,  be  worth  while  to  consider  what  would  have 
been  the  legal  conclusion  from  what  took  place,  supposing  that 
evidence  had  been  given  to  show  that  Hervey  had  authority  to 
make  a  new  agreement.  This  agreement  is  within  the  4th  section 
of  the  Statute  of  Frauds:  it  is  "a  special  promise  to  answer  for 
the  debt  of  another  person :  "  it  is  not  a  promise  upon  a  good  con- 
sideration to  take  the  debt  exclusively  upon  himself :  it  professes, 
in  terms,  to  be  a  case  of  guarantee :  the  composition  notes  were  to 
be  the  joint  notes  of  Isaac  Dewhurst  the  principal  debtor,  and  of 
the  defendant  William  Dewhurst  as  his  guarantee  or  surety.  The 
agreement  is  clearly  within  the  4th  section  of  the  Statute  of  Frauds, 
and  must  be  in  writing;  and  any  alteration  of  it  must  also  be  in 
writing :  Goss  v.  Lord  Nugent  (l),  Stowell  v.  Robinson  (2),  Marshall  v. 
Lynn  (3).  The  last  of  these  cases  refers  to  Stead  v.  Dawber  (4), 
overruling  Cuff  v.  Perm  (6).  Whether  therefore  what  passed 
between  Hervey  and  Caw  could  *or  could  not  be  contended  to  be  a  [  *697  ] 
variation  of  the  old  agreement,  or  as  the  formation  of  a  new  agree- 
ment, it  ought  to  be  evidenced  by  some  writing ;  and  it  is  clear  that 
no  such  writing  exists ;  and  the  important  difference  between  the 
evidence  of  Caw  and  Hervey  shows  the  wisdom  and  benefit  of  the 
rule. 

If  then  the  defendant  be  discharged  from  the  performance  of 

(1)  39  B.  R.  392  (5  B.  &  Ad.  58).      (4)  50  R.  R.  327  (2  P.  &  D.  447). 

(2)  43  R.  B.  861  (3  Bing.  N.  0.  928).    (5)  14  B.  B.  384  (1  M.  &  S.  21). 

(3)  55  B.  B.  534  (6  M.  &  W.  109). 
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jemmkt  the  original  contract  by  reason  of  the  nonperformance  of  the 
Dewhubst.  condition,  can  he  in  the  absence  of  fraud  be  charged  upon  a  new 
parol  agreement.  It  is  an  agreement  to  pay  the  debt  of  another, 
and  it  is  an  agreement  with  a  condition  annexed  to  it  which 
condition  has  not  been  performed ;  or  rather,  as  I  before  remarked, 
it  is  not  a  contract  with  the  Bank  unless  the  release  on  their 
part  was  executed  before  the  1st  March.  The  release  was  not 
executed  on  the  part  of  the  Bank  before  the  1st  March :  the 
contract,  therefore,  never  took  effect  so  far  as  the  Bank  was 
concerned ;  and,  in  the  absence  of  fraud,  the  authorities  are  distinct 
and  decisive  that  no  new  parol  agreement  can  be  substituted.  It 
is  clear  that,  at  law,  such  an  agreement  as  this,  namely  to  pay  the 
debt  of  another  person,  cannot  be  made  and  cannot  be  varied  by 
parol;  and,  in  this  Court,  unless  there  be  fraud,  the  same  rule 
prevails ;  and  there  is  not  here  even  a  suggestion  of  fraud.  It  is, 
therefore,  immaterial  whether  any  and,  if  any,  what  parol 
agreement  was  entered  into. 

Has  then  anything  occurred  to  preclude  the  defendant  from  taking 
the  benefit  of  the  statute.  He  insists  in  his  answer  that  he  is  not 
bound  by  the  contract  because  the  release  was  not  signed,  and  he 
denies  that  he  gave  any  authority  on  his  part  to  make  a  contract, 
or  that  in  point  of  fact  any  contract  was  made.     There  is   no 

[  *598  ]  admission  in  the  answer  of  any  agreement  to  *dispense  with  the 
condition,  or  to  extend  the  time  for  performing  it.  If  there  had 
been  such  an  admission,  the  Court  might  have  enforced  its  per- 
formance ;  but  there  is  not  any  such  admission.  The  agreement, 
if  any,  must  be  proved  ;  it  cannot  be  proved  by  parol  evidence,  and 
the  case  affords  no  other  ;  it  cannot,  therefore,  be  proved  at  all. 

Such  being  the  case,  I  think  it  unnecessary  to  make  any  refer- 
ence  to  the  Master ;  and  to  that  extent  the  decree  must  be  varied. 
I  entirely  concur  with  the  Vice-Chancellor  that  the  plaintiff  is  not 
entitled  to  any  relief  under  the  original  agreement.  The  bill, 
therefore,  must  be  dismissed  with  costs. 
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TNNES   v.   SAYEE(l). 

(3  Mac.  &  G.  606—622;  8.  C.  21  L.  J.  Ch.  190;  16  Jur.  21;  18  L.  T.  129; 
affirming  7  Hare,  377  ;  18  L.  J.  Ch.  274  ;  13  Jur.  402.) 

A.  B.  was,  at  the  date  of  her  will,  entitled  for  life  under  her  marriage 
settlement  to  the  dividends  of  a  sum  of  Consols,  with  a  power  of  appoint- 
ment oyer  a  portion  of  such  Consols,  which,  in  default  of  appointment,  was 
to  go  to  her  next  of  kin  living  at  her  death.  She  was  also  entitled  for  life 
under  the  will  of  her  husband  to  the  dividends  of  10,000/.  Consols,  and  of 
various  other  stocks,  with  a  power  of  appointment  by  deed  or  will  attested 
by  two  witnesses  over  one  third  part  of  such  sums,  and  in  default  of 
appointment  the  stock  was  limited  to  other  parties.  By  an  unattested  will 
not  referring  to  the  powers,  she  gave  four  several  sums  (amounting  to 
3,000/.  Consols),  "  in  the  3/.  per  cent.  Consols,"  to  four  charities,  and  "  the 
remainder  in  the  3/.  per  Cents.,"  and  in  the  other  stocks  in  the  settlement, 
naming  them,  to  other  parties :  Held,  that  the  will  operated  as  an  execu- 
tion of  the  power  under  the  will  of  the  husband,  and  also,  that  the  words 
"  the  remainder  in  the  3/.  per  Cents."  sufficiently  showed  that  the  legacies 
previously  given  were  part  of  a  larger  amount  of  stock  in  that  specific  fund, 
and  whether  the  specific  stock  referred  to  might  mean  stock  which  the 
testatrix  might  purchase  between  the  date  of  her  will  and  her  death,  or 
stock  existing  at  the  date  of  her  will,  still  the  gifts  were  specific. 

Where  a  gift  ia  prim  d  facie  specific,  evidence  of  the  state  of  the  property 
at  the  date  of  the  will  is  admissible. 

A  power  well  exercised  in  other  respects  will,  in  favour  of  charities,  be 
deemed  to  be  an  effective  execution  of  the  power,  although  the  form  in 
which  the  power  has  been  exercised  has  not  conformed  to  the  requisitions 
imposed  by  the  instrument  creating  or  giving  the  power : 

Held,  also,  in  the  case,  that,  as  the  parties  entitled  in  default  of  appoint- 
ment under  the  settlement  were  not  parties  to  the  suit,  the  Court  could 
make  no  effective  decree  in  the  suit  to  charge  the  fund  under  the  settle- 
ment, and  that  there  was  no  ground  for  restraining  the  charities  from 
taking  their  legacies  exclusively  out  of  the  Consols  under  the  will  of  the 
husband. 

This  was  an  appeal  from  a  decree  of  the  Vice-Chancellor  Wigram, 
made  on  the  hearing  of  the  cause  on  the  22nd  March,  1849,  [as 
reported  in  7  Hare,  877 — 890,  where  the  material  facts  are  stated 
as  follows]  : 

The  testatrix,  Judith  Innes,  was,  at  the  date  of  her  will,  entitled,        1848. 
under  three  different  instruments,  to  the  dividends  on  several  sums   ^rch  s' 21! 
of  stock  for  her  life,  with  general  powers  of  appointment  as  to  part        1849. 
of  the  funds  under  two  of  the  instruments.     1.  Under  a  settlement  ^Sh? W*' 
made  in  February,  1800,  on  the  marriage  of  herself  and  Thomas 


Innes,  her  deceased  husband,  she  was  entitled  for  her  life  to 
1,826/.  8*.  lid.,  91.  per  cent.  Consols,  standing  in  the  names  of  the 
trustees  of  that  settlement,  with  a  power  of  appointment  of  1,000/., 
like  stock,  part  thereof,  by  her  last  will  and  testament  in  writing, 
or  any  writing  purporting  to  be  her  last  will  and  testament,  to  be 
(1)  Followed,  In  re  Huddlestoa  [1894]  3  Oh.  595,  64  L.  J.  Ch.  157. 


[  7  Hare, 
377] 
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Innbs  by  her  signed,  sealed,  and  published,  in  the  presence  of  and  attested 
Satek.  by  two  or  more  witnesses,  and,  in  default  of  appointment,  in  trust 
for  her  next  of  kin  living  at  the  time  of  her  decease.  2.  The 
testatrix  was  entitled  for  her  life  to  a  sum  of  5591.  4s.  9d.,  New 
8£l.  per  Gents.,  produced  by  property  acquired  after  her  marriage, 
standing  in  the  names  of  the  trustees  of  an  indenture  of  August, 
1828,  limited  in  remainder  to  the  sisters  of  the  testatrix  and  their 
issue.  8.  And,  under  the  will  of  her  deceased  husband,  Thomas 
Innes,  dated  in  February,  1824,  the  several  sums  of  10,0002., 
SI.  per  cent.  Consols ;  5,000Z.,  New  8 \l.  per  Cents. ;  8002.,  Long 
Annuities ;  and  1,5001.  14s.  5d.,  8/.  per  cent.  Reduced  Annuities, 
constituting  his  residuary  personal  estate,  stood  in  the  names  of 
the  executors  and  executrix  of  such  will,  of  whom  the  testatrix  was 
one,  to  the  dividends  of  which  sums  she  was  entitled  for  her  life, 
[  *378  ]  *with  remainder  as  to  a  third  part  of  the  same  sums  unto  such 
person  or  persons,  at  such  time  or  times,  and  in  such  parts,  shares, 
and  proportions,  manner  and  form,  as  she,  by  any  deed  or  deeds, 
writing  or  writings,  to  be  by  her  duly  executed,  according  to  law, 
or  by  her  last  will  and  testament  in  writing,  or  any  writing  pur- 
porting to  be  or  in  the  nature  of  her  last  will  and  testament,  or 
codicil,  to  be  by  her  signed  and  published  in  the  presence  of,  and 
attested  by  two  or  more  witnesses,  should  give,  bequeath,  direct, 
limit,  or  appoint  the  same ;  and,  in  default  of  such  gift  or  appoint- 
ment, the  testator,  Thomas  Innes,  bequeathed  the  same  to  his 
brother,  Alexander  Innes  and  his  children,  as  therein  mentioned. 

The  testatrix  had  also,  at  the  date  of  her  will,  8002.,  New  8JJ. 
per  Cents.,  standing  in  her  own  name,  to  which  she  was  absolutely- 
entitled,  and  which,  by  the  additions  she  subsequently  made,  was 
augmented  at  the  time  of  her  death  to  12, 909 L  19a.,  like  stock. 

The  testatrix,  by  her  will,  dated  in  January,  1883,  unattested  and 
not  referring  to  the  power,  gave  to  the  treasurer  for  the  time  being 
of  the  Sailors'  Home  "  1,000Z.,  in  the  81.  per  cent.  Consols  ;  "  to  the 
treasurer  of  the  Strangers'  Friend  Society  "  1,000Z.,  in  the  91.  per 
cent.  Consols ; "  to  the  British  and  Foreign  Bible  Society  500J.  9 
in  the  81.  per  cent.  Consols,  and  the  like  sum  to  the  Church 
Missionary  Society,  to  be  paid  within  six  months  after  her  decease  ; 
and  to  Harriet  Eer  Innes  500Z.,  in  the  3/.  per  cent.  Consols,  free  of 
legacy  duty,  to  be  paid  within  such  six  months.  The  testatrix 
then  proceeded :  "  The  remainder  in  the  32.  per  Cents.,  and  three 
separate  sums  in  the  New  8JZ.  per  Cents.,  with  100Z.  a  year,  Long- 
Annuities,  and  any  other  property  I  may  die  possessed  of,  of  what 
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nature  or  kind  soever,  I  leave  to  my  brothers/'  upon  the  trusts        Innbs 
thereinafter  *named.     The  testatrix  made  eight  other  unattested       saybb. 
testamentary  papers,  giving  legacies  or  revoking  legacies  previously       [  *379  ] 
inserted,  the  last  of  which  papers  was  dated  the  1st  of  September, 
1836.    At  the  foot  of  the  eighth  testamentary  paper,  the  testatrix 
had  written,  "  This  will  has  not  been  witnessed,  as  I  intend,  if  I 
am  spared,  to  write  it  out  fair."    The  testatrix  made  no  appoint- 
ment in  exercise  of  her  powers,  unless  such  testamentary  papers 
could  be  so  considered. 

The  testatrix  died  in  June,  1844,  and  the  will  and  other  testa- 
mentary papers  or  codicils  were  admitted  to  probate.  There  was 
no  issue  of  the  testatrix  and  her  husband. 

The  suit  of  Sayer  v.  Sayer  was  instituted  for  the  administration 
of  the  estate  of  the  testatrix  ;  and  in  that  suit  the  treasurers  of  the 
several  charities  claimed  to  be  allowed  their  several  legacies  as 
general  legacies  payable  out  of  the  personal  estate. 

The  present  bill  (Innes  v.  Sayer)  was  filed  by  one  of  the  four         1851. 
children  of  Alexander  Innes  (the  residuary  legatees  of  Thomas    r  3  mZT&  g. 
*Innes)  against  his  surviving  executor,   the    other    children    of         6071 
Alexander  Innes,  and  the  treasurers  of  the  different  charities  to       L        J 
whom  legacies  had  been  left  by  the  will  of  Judith  Innes,  praying 
that  one-fourth  part  of  the  sums  of  stock  over  which  she  had  power 
of  appointment  might  be  transferred  to  the  plaintiff. 

The  Vicb-Chancellor  by  his  decree  declared,  that  the  testatrix  by 
her  will  intended  to  execute  the  power  of  appointment  given  her  by 
the  will  of  her  late  husband,  and  that  the  defective  execution  ought 
to  be  supplied  in  favour  of  the  four  charities,  and  directed  the  stock 
to  be  transferred  accordingly.  Against  this  decree  the  plaintiff  now 
appealed  to  the  Lord  Chancellor. 

Mr.  Rolt,  Mr.  Faber,  and  Mr.   Headlam,  in  support  of  the 
appeal : 

We  submit  *  *  that  the  defective  execution  cannot  be  aided 
in  favour  of  the  charities.  *  *  A  defective  execution  cannot  be  L  609  ] 
aided  unless  there  is  a  clear  and  manifest  intention  to  refer  to  the 
power  by  internal  evidence  of  intention,  Webb  v.  Honnor  (i).  The 
Vicis-Chancbllor  rested  his  judgment  on  the  authority  of  Piggot  v. 
Penrice  (2) ;  but  that  case  is  distinguishable,  inasmuch  as  there  the 
party  was  disposing  of  his  own  property ;  and  it  must  also  be  borne 
(1)  21  B.  B.  180  (1  J.  &  W.  352).  (2)  Com.  250 ;  S.  C,  Gilb.  137, 
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Innes       in  mind  that,  by  the  Statutes  of  Charitable  Uses  and  of  Mortmain, 
Sayfr.       the  extent  of  favour  shown  to  charities  has  been  considerably 

abridged.     [They   cited   and   commented   on   Attorney -General    v. 

Rye  (1),    Hughes    v.   Turner  (2),   Lewis    v.    Lewellyn  (3),    Jones    v. 

Tucker  (4),  and  other  cases.] 

T  610 1  Mr.  Glasse  for  the  treasurer  of  the  Sailors  Home. 

Mr.  Lloyd  and  Mr.  Cankrien  for  the  Strangers  Friend  Society. 

Mr.  W.  Page  Wood  and  Mr.  Baggallay  for  the  British  and 
Foreign  Bible  Society,  [contended  that  as  the  legacies  were  clearly 
specific,  evidence  was  admissible  to  show  the  state  of  the  testatrix's 
property  at  the  date  of  her  will,  Shuttleworth  v.  Greaves  (5),  and 
submitted  that  it  was  the  constant  habit  of  courts  of  equity,  ever 
since  the  Statute  of  Charitable  Uses,  to  supply  defective  executions 
of  powers  in  favour  of  charities  :  Incorporated  Society  v.  Richards  (6), 
Attorney-General  v.  Skinners'  Company  (7)  ;  and  they  cited  and  com- 
mented on  Mackinley  v.  Sison  (h),  Bradly  v.  Westcott(9)t  Bennett  v. 
Abinrow  (io),  Napier  v.  Napier  (n),  and  other  cases]. 

[  611  ]  The  Attorney-General  and  Mr.  Pirie,  for  the  surviving  executor 

of  the  will  of  T.  Innes,  the  husband  of  the  testatrix. 

Mr.  Rolt,  in  reply. 

Nov.  25.      The  Lord  Chancellor  : 

The  first  question  to  be  decided  is,  whether  the  will  of  Judith 
Innes  operated  as  an  execution  of  the  powers  given  her  by  her 
marriage  settlement,  and  by  the  will  of  her  husband.  This  ques- 
tion involves  two  others,  first,  whether  the  testatrix  intended  by  the 
will  which  she  made  to  execute  her  powers  of  appointment ;  and 
secondly,  admitting  that  she  did  so  intend,  whether  the  Court  will 
hold  the  powers  to  be  sufficiently  executed  in  favour  of  the  charities, 
notwithstanding  the  non-attestation  of  the  will  of  the  testatrix  in 
conformity  with  the  power. 

With  respect  to  the  intention  to  execute  by  her  will  the  power 
[  *612  ]      which  she  possessed  under  her  husband's   will  *and   under  her 

(1)  2  Vera.  453.  258). 

(2)  41  E.  E.  171  (3  My.  &  K.  666).  (7)  26  E.  E.  126  (2  Euss.  407). 

(3)  2tf  E.  E.  201  (T.  &  E.  104).  (8)  42  R.  E.  240  (8  Sim.  561). 

(4)  33  E.  E.  12,  13  (2  Mer.  533).  (9)  9  E.  E.  207  (13  Ves.  445). 

(5)  48  E.  E.  5  (4  My.  &  Cr.  35).  (10)  7  R  E.  131  (8  Vee.  609). 

(6)  58  E.   E.  266  (1   Dr.  &  War.  (11)  27  E.  E.  144  (1  Sim.  28). 
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marriage  settlement,  I  am  of  opinion  that  such  intention  may  be  Inkes 
collected  from  the  words  of  the  will.  The  general  rules  relating  to  batch. 
this  point  ought  to  be  considered  as  so  well  established  as  to  be  no 
longer  open  to  doubt,  or  subject  to  argument.  The  matter  of  doubt 
and  difficulty  as  to  this  point  is,  whether  the  facts  and  circum- 
stances of  this  particular  case  do  or  do  not  fall  within  the 
established  rules.  Although  I  am  not  at  liberty  to  refer  to  the  very 
valuable  modern  work  on  Powers,  as  authority  (and  I  hope  it  will 
be  many  years  before  the  public  will  sustain  the  loss  which  will  give 
it  the  stamp  of  authority),  I  may  yet  adopt  the  usual  terse  and 
appropriate  language  in  which  the  result  of  the  authorities  is  stated 
in  that  work.  In  the  first  volume  of  Sugden  on  Powers,  6th  ed. 
p.  878,  7th  ed.  p.  856,  it  is  stated,  "A  donee  of  a  power  may 
execute  it  without  referring  to  it,  or  taking  the  slightest  notice  of  it, 
provided  that  the  intention  to  execute  it  appear."  .  .  .  "Where 
however  the  power  is  not  referred  to  the  property  comprised  in  it 
must  be  mentioned  so  as  to  manifest  that  the  disposition  was 
intended  to  operate  over  it ;  the  donee  must  do  such  an  act  as  shows 
that  he  has  in  view  the  thing  of  which  he  had  a  power  to  dispose  :" 
Ibid.  6th  ed.  p.  885,  7th  ed.  p.  867.  And  in  a  subsequent  page  it  is 
added,  "  Slight  circumstances  of  conformity  or  reference  will  not 
amount  to  a  sufficient  indication  of  the  intention " :  Ibid.  6th  ed. 
p.  887,  7th  ed.  p.  870. 

Such  being  the  established  rules  of  construction  applicable  to  this 
subject,  the  question  in  this  case  is,  whether  the  specific  property 
to  which  the  powers  relate  is  mentioned  or  referred  to  in  the  will  in 
question.  I  think  it  is  so  mentioned  and  referred  to,  and  I  adopt 
the  reasons  and  arguments  of  the  learned  Judge  below  in  support  of 
that  conclusion.  I  agree  that  the  words  *"  the  remainder  in  the  8/.  [  *613  ] 
per  Cents."  satisfactorily  show,  that  the  legacies  previously  given  were 
part  of  a  larger  amount  of  stock  in  that  specific  fund.  The  definite 
article  "  the  "  marks  out  some  specific  or  particular  sum  of  stock, 
as  distinct  from  a  gift  of  stock  of  that  description  in  general ;  and 
whether  the  specific  stock  referred  to  might  mean  stock  which  the 
testatrix  might  purchase  between  the  date  of  her  will  and  her 
death,  as  it  has  been  contended,  or  stock  existing  at  the  date  of 
the  will,  still  the  gift  is  specific,  as  it  is  a  gift  of  stock  existing  at 
one  of  those  times;  and  the  expression,  "the  remainder  in  the 
8Z.  per  Cents."  cannot  be  construed  to  import  a  direction  to  pur- 
chase some  81.  per  Cents.,  as  in  the  case  of  a  general  bequest  of  a 
given  amount  of  that  stock.     As  then  the  words  can  only  be 
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Ikne8  satisfied  by  referring  tbem  to  specific  stock,  existing  either  at  the 
Saybr.  ^ate  ot  the  wiU  or  at  ^e  death  of  the  testatrix,  it  is  necessary  for 
the  Court  to  inquire  as  to  the  existence  of  stock  at  those  times  to 
which  the  words  can  be  referred ;  and  since  there  is  no  stock  of 
her  own  to  which  they  can  be  referred  at  the  death  of  the  testatrix, 
but  there  is  stock  subject  to  the  powers  of  appointment  to  which, 
they  can  be  applied,  stock  existing  both  at  the  date  of  the  will  and 
at  the  death  of  the  testatrix,  the  Court  must  refer  them  to  that 
stock,  in  order  to  give  some  effect  to  the  disposition  which  they 
purport  to  make.  If  the  will  were  regarded  as  speaking  from  its 
date,  there  could  be  no  doubt  but  that  the  words  must  be  referred 
to  the  stock  over  which  the  power  of  appointment  extends,  for  at 
that  time  there  was  no  other  stock.  And  if  the  will  speaks  from 
the  death,  the  result  must  be  the  same,  for  there  was  no  other 
stock  even  at  that  time.  It  was  contended,  however,  that  the 
words  might  be  satisfied  by  referring  them  to  some  stock  which, 
the  testatrix  supposed  to  be  existing  at  the  time  of  her  death. 
[  *6H  ]  But  when  the  testatrix  had  no  Ql.  per  Cents,  of  her  own,  *either 
at  the  date  of  her  will,  or  afterwards,  and  there  is  no  indication 
in  the  will  of  an  intention  to  purchase  any  such  stock,  or  of  any 
expectation  of  her  becoming  possessed  of  any  such  stock,  I  think 
it  would  be  a  most  forced  and  unnatural  construction  to  hold  that 
the  specific  stock  referred  to  was  specific  stock,  which  never  existed 
in  fact,  and  of  the  expected  existence  of  which  at  a  future  time  in 
the  mind  of  the  testatrix  there  is  not  the  slightest  evidence  or 
indication  ;  at  all  events,  I  think  the  most  natural  construction  is 
to  interpret  the  words  as  referring  to  the  specific  fund  in  actual 
existence  at  the  date  of  the  will,  rather  than  to  possible  specific 
stock,  the  possibility  of  the  existence  of  which  there  is  no  proof 
whatever  that  the  testatrix  ever  contemplated.  If  this  construc- 
tion required  further  support,  I  think  it  is  to  be  found  in  the  next 
words,  "and  three  separate  sums  in  the  New  8JZ.  per  Cents./* 
which  palpably  mean  the  three  specific  sums  existing  at  the 
date  of  the  will.  On  the  other  hand,  I  do  not  consider  that  the 
subsequent  words,  "  and  any  other  property  I  may  die  possessed 
of,  of  what  nature  or  kind  soever,"  in  the  least  degree  affect  the 
construction  of  the  words,  "  the  remainder  in  the  81.  per  Cents.,** 
further  than  this,  that  at  most  they  only  import  an  expectation 
that  the  specific  stock  previously  described  would  exist  at  the  time 
of  her  death,  and  an  intention  to  dispose  not  only  of  that  stock,  but 
also  of  all  other  property  which  she  might  die  possessed  of,  whether 
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it  were  property  of  which  she  was  possessed  at  the  date  of  her  will,        Innks 
or  property  which  she  might  afterwards  acquire.  Saykb. 

It  was  argued,  that  evidence  of  the  state  of  the  property  at  the 
date  of  the  will  is  inadmissible  in  this  case,  and  Sir  James 
Wigram'B  work  was  quoted  in  support  of  this  view  :  but  the 
very  contrary  is  maintained  in  that  work.  According  to  the  fifth 
proposition  laid  *down  in  that  book,  "  For  the  purpose  of  deter-  [  *615  ] 
mining  the  .  .  .  subject  of  disposition  a  Court  may  inquire  into 
every  material  fact  relating  to  the  .  .  .  property  which  is  claimed 
as  the  subject  of  disposition,  and  into  the  circumstances  of  the 
testator  and  of  his  family  and  affairs,  for  the  purpose  of  enabling 
the  Court  to  identify  the  thing  intended  by  the  testator :"  Wigram 
on  Application  of  extrinsic  Evidence  to  Interpretation  of  Wills, 
p.  51,  3rd  ed.  It  is  true  that  there  have  been  many  cases  in  which 
the  Court  has  held  that  a  power  was  not  executed  even  where  the 
words  might  have  referred  to  the  power ;  but  in  those  cases,  the 
words  could  be  fully  satisfied  by  referring  them  to  the  testator's 
own  property;  and  there  have  been  also  various  cases  in  which 
the  Court  has  refused  to  take  into  consideration  the  state  of  the 
testator's  property  at  the  date  of  his  will,  or  at  the  time  of  his 
death  ;  but  in  these  cases  the  disposition  was  not  prima  facie 
specific,  as  I  think  it  is  in  this  will. 

In  Lewis  v.  LeweUyn  (l),  a  testator  having  a  power  of  appoint- 
ment of  freeholds,  and  copyholds,  and  having  other  freeholds  of 
his  own,  but  no  copyholds,  charged  all  his  freehold  and  copyhold 
estate  with  the  payment  of  debts,  and  subject  thereto  he  devised 
and  bequeathed  all  his  real  and  personal  estate ;  this  was  held  to 
be  a  good  execution  of  the  power  as  to  the  copyholds,  but  not  as  to 
the  freeholds.  In  Napier  v.  Napier  (2) ,  a  testator  made  a  general 
devise  of  all  his  lands  in  nine  parishes,  in  five  of  which  he  had 
only  land  in  fee,  in  three  others  he  had  no  land  of  his  own,  but 
there  was  land  over  which  he  had  a  power  of  appointment ;  in  the 
remaining  parish  he  had  land  in  fee,  and  also  land  over  which  his 
power  of  appointment  extended.  On  the  authority  of  Lewis  v. 
LeweUyn,  it  was  held  that  the  land  in  the  *last  parish  which  was  [  ♦616  ] 
subject  to  his  power  did  not  pass,  although  all  the  other  land 
passed,  and  although  it  was  insisted  that  in  effect  there  was  a 
reference  to  the  power,  for  the  admission  that  the  land  did  paBs 
in  the  three  parishes  in  which  the  devisor  had  only  land  subject 

(1)    23     E.     E.     201    (T.     &    E.         (2)  27  R  E.  144  (1  Sim.  28). 
104). 
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Innes  to  the  power,  was  an  express  admission,  that  the  devisor  had  the 
Saybb.  power  in  view  at  the  time  of  making  his  will.  These  cases  only 
prove,  that  where  the  testator  has  property  of  his  own,  and  a 
power  of  appointing  other  property,  and  the  words  he  uses  may 
be  fully  satisfied  by  referring  them  to  his  own  property,  they 
will  not  be  referred  to  the  property  over  which  he  has  only  a 
power  of  appointment. 

In  Webb  v.  Honnor  (l),  it  was  held  that  a  bequest  of  the  whole 
of  the  testator's  personalty,  "  consisting  of  money  invested  in  any 
of  the  public  funds,  household  furniture,  &c."  did  not  operate  as 
an  execution  of  a  power  of  appointment  over  a  sum  in  the  funds. 
The  Master  of  the  Bolls  said,  "  in  this  instrument  there  is 
nothing  to  show  that  the  testator  meant  to  dispose  of  anything 
but  his  own  property ;  every  part  of  it  is  satisfied  by  giving  all 
that  he  was  possessed  of."  The  decision  in  Hughes  v.  Turner  (2), 
that  a  power  was  not  executed,  proceeded  on  the  ground  that  it 
was  not  proved  that  the  testatrix  by  her  will  professed  to  dispose 
of  that  which  she  could  only  dispose  of  under  her  power :  but  that 
even  if  she  did,  still  reference  to  part  of  a  subject  or  to  some  of 
many  subjects,  is  not  sufficient  to  make  the  will  operate  as  an 
execution  of  the  power,  as  to  such  parts  or  such  subjects  as  are 
not  referred  to.  In  Jones  v.  Tucker  (3),  the  testatrix  had  a  power 
of  appointing  1001.,  and  without  referring  to  the  power,  she 
[  *617  ]  *bequeathed  the  sum  of  100/.,  having  no  personal  property  at  the 
time  of  her  death,  except  some  furniture  of  small  value ;  the 
Court  held  that  the  state  of  the  testatrix's  property  at  the  time 
of  her  death  could  not  be  considered,  and  that  the  power  was 
not  executed.  In  Jones  v.  Curry  (4),  the  testator  had  a  power  of 
appointing  property  partly  consisting  of  real  estate,  and  partly  of 
household  furniture,  linen,  and  plate :  a  gift  of  all  his  estate  and 
effects,  of  whatever  denomination,  and  of  his  household  furniture, 
with  linen,  and  plate,  was  held  not  to  be  an  execution  of  the 
power.  The  Master  of  the  Bolls  said,  "  whatever  is  the  inade- 
quacy of  a  testator's  property  to  satisfy  the  terms  of  the  will,  and 
whatever  may  be  the  conviction  of  the  Court  of  his  intention  to 
execute  the  power,  the  state  of  his  personalty  at  the  time  of  the 
will  or  of  the  death,  cannot  be  examined  for  the  purpose  of 
collecting  evidence  of  his  intention.  ...  In  the  present  case, 
so  far  as  respects  personal  property,  it  is  clear  that  nothing  on 

(1)  21  R.  R.  180  (1  J.  &  W.  353).  (3)  33  R.  R.  12,  13  (2  Mer.  533). 

(2)  41  R.  R.  171  (3  My.  &  K.  666).  (4)  1  Swanst.  66. 
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the  face  of  the  will  denotes  an  intent  to  dispose  of  this  fund.    The        Innrs 
will  purports  to  pass  the  property  of  the  testator,  in  terms  appro-       saybr. 
priate  for   that  purpose,  without  referring  to  the  powers  or  to 
anything  which  is  the  subject  of  it." 

In  Nannock  v.  Horton(\),  the  bequest  was  of  2,000Z.,  32.  per  cent. 
Consolidated  Bank  Annuities.  The  Lord  Chancellor  said,  page  899, 
"  that  sum  is  so  given  that  it  cannot  be  disputed,  that  if  when  he 
died  he  had  not  had  any  stock,  but  had  other  personal  estate,  that 
stock  must  have  been  purchased  for  the  legatees.  It  is  not  specific. 
It  would  operate  only  as  a  direction  to  purchase  stock  if  he  died 
without  any  stock ;  and  it  is  very  difficult  to  say  that  what  would 
amount  to  that  direction  in  a  will  is  to  be  construed  into  a  gift,  of 
that  which  was  not  his  *to  give,  but  over  which  he  had  a  power.  [  *618] 
.  .  .  The  case  of  Andrews  v.  Emmot(2),  and  the  others  of  that 
class,  are  clear,  and  distinct,  and  positive,  and  express  to  the  point 
that  you  are  not  to  enquire  into  the  circumstances  of  the  testator's 
property  at  the  date  of  the  will,  to  determine  whether  he  was 
executing  the  power  or  not." 

In  Andrews  v.  Emmot  (2),  the  testator  did  not  refer  either  to  the 
power  or  to  the  subject  of  it.  Lord  Thurlow  said,  "  If  a  man 
disposes  of  that  over  which  he  has  a  power  in  such  a  manner  that 
it  is  impossible  to  impute  to  him  any  other  intention  but  that  of 
executing  the  power,  the  act  done  shall  be  an  execution  of  the 
power.  But  the  doctrine  is  not  carried  by  any  case  further  than 
this ;  and  it  would  be  cruel  to  do  it,  as  it  would  be  throwing  the 
property  of  testators  into  utter  confusion."  And  he  added,  you 
must  not  go  out  of  the  instrument  itself  to  gather  the  construction 
of  it,  as  to  inquire  into  the  testator's  situation,  in  order  from  thence 
to  gather  what  it  is  probable  he  meant. 

From  some  of  the  decisions  in  these  cases,  it  might  be  inferred 
that  in  no  instance  can  the  Court  take  into  account  the  state  of  the 
property  in  construing  a  will ;  but,  as  Baron  Aldbrson  remarked  in 
Davies  v.  Quarterman  (3),  "  All  dicta  should  be  construed  according 
to  the  circumstances  of  the  case  in  which  they  are  found ; "  and 
the  cases  in  which  these  decisions  are  found,  are  cases  in  which  the 
gift  was  'prima  facie  a  general  gift.  Whereas,  in  Shuttleworih  v. 
Greaves  (4),  Lord  Cottenham  said,  "In  every  specific  devise  or 
bequest,  it  is  clearly  competent  and  necessary  to  inquire  as  to  the 
thing  specifically  devised  or  bequeathed."    And  this  doctrine  *was       [  *619  ] 

(1)  7  Ves.  391.  (3)  4  Y.  &  C.  262. 

(2)  2  Br.  C.  C.  297.  (4)  48  B.  E.  5  (4  My.  &  Or.  37). 
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Inkbs  acted  on  in  Mackinley  v.  Swow  (l),  where  it  may  be  questionable  if 
say ks.  it  was  justifiable  to  do  so.  There  a  testatrix  directed  several 
pecuniar;  legacies  to  be  paid  out  of  the  money  "  invested  in  her 
name  "  in  the  42.  per  cent.  Government  Annuities.  She  had  not, 
at  the  time  of  making  her  will,  or  of  her  decease*  any  stock 
standing  in  her  name  at  all,  nor  any  in  the  name  of  trustees,  except 
some  8t.  per  Gents.,  and  as  she  had  no  property  at  any  time  to  pay 
the  legatees  except  that  fund,  it  was  held  that  the  description 
contained  in  her  will,  although  erroneous,  sufficiently  pointed  out 
the  subject  of  the  power,  and  that  the  will  was  a  good  execution  of 
the  power.  Upon  this  point,  therefore,  I  have  only  to  repeat,  that 
I  think  the  judgment  of  the  Vice-Chancellor  was  right,  and  ought 
to  be  affirmed. 

The  next  question  relates  to  the  effect  of  the  absence  of  attestation 
to  the  will  by  witnesses.  The  will  contained  a  form  of  an  attesta- 
tion, and  a  note  to  the  following  purport,  that  the  will  had  not 
been  witnessed,  "  as  I  intend,  if  I  am  spared,  to  write  it  out  fair," 
From  these  circumstances  it  has  been  argued,  that,  admitting  that 
she  intended  to  execute  the  power,  yet  her  intention  was  only 
inchoate.  It  is  plain,  however,  from  the  care  which  she  took  in  a 
note  to  another  codicil,  to  state  that  an  interlineation  or  erasure 
had  been  made  by  herself;  that  she  regarded  as  valid  and  effectual 
the  testamentary  disposition  purported  to  be  made  by  the  will 
and  codicils  subjoined  to  it,  and  that  she  so  intended  it  to  be  in 
case  she  should  not  be  spared  to  write  out  a  fair  copy,  although 
it  was  her  intention,  if  spared,  to  make  a  fair  copy,  and  have  the 
same  attested  for  the  sake  of  preventing  all  disputes.  It  cannot 
then  be  successfully  contended,  that  her  intention  to  make  a  wall 
[  *620  ]  of  her  own  property  was  only  inchoate,  and,  indeed,  *that  would  be 
contrary  to  the  very  fact  that  the  paper  had  been  admitted  to 
probate  as  an  actual  will ;  and  if  it  cannot  be  contended  that  her 
intention  to  dispose  of  her  own  property  was  inchoate,  neither 
can  it  be  maintained  that  her  design  to  execute  her  powers  of 
appointment  was  inchoate.  She  may  have  known  or  remembered 
that  she  had  a  power  of  appointment,  without  having  known  or 
remembered  the  formalities  by  which  it  was  to  be  executed ;  or  if 
she  knew  or  remembered  those  formalities,  she  may  have  con- 
sidered them  as  not  absolutely  necessary  to  the  validity  of  the 
execution  of  the  power,  but  as  only  expedient  to  prevent  disputes 
as  to  the  fact  of  its  existence. 

(1)  42E.fi.  240  (8  Sim.  561). 
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I  have  arrived  at  the  conclusion,  that  the  testatrix  intended,  by  Innbs 
the  will  that  she  made,  to  execute  the  powers  of  appointment,  and  sateb. 
the  question  which  then  arises  is,  whether  the  powers  ought  to 
be  deemed  to  have  been  well  exercised  in  favour  of  the  charities, 
notwithstanding  the  will  was  not  executed  in  conformity  with  the 
requisitions  of  the  power.  Upon  this  point  I  may  say,  as  I  observed 
in  regard  to  the  point  first  mentioned,  that  it  ought  to  be  con- 
sidered as  established  by  judicial  decision,  that  a  power  well 
exercised  in  all  other  respects  will,  in  favour  of  charities,  be  deemed 
to  be  an  effective  execution  of  the  power,  although  the  form  in  which 
the  power  has  been  exercised  has  not  conformed  to  the  requisitions 
imposed  by  the  instrument  creating  or  giving  the  power.  Those 
decisions  are  too  familiar  to  the  Bar  to  render  it  necessary  for  me 
to  refer  to  them  by  name,  as  several  of  them  were  cited  at  the  Bar. 
With  regard  to  the  attestation  being  required  by  the  terms  of 
the  instrument  or  will  creating  the  power,  there  is  no  valid 
objection  to  dispensing  with  attestation  on  the  ground  of  .  a 
supposed  contravention  of  the  intent  *of  the  author  of  the  power.  [  *62i  ] 
Attestation  is  merely  required  by  him  for  the  purpose  of  preventing 
fraud  and  disputes  as  to  the  fact  of  execution ;  and  in  the  case  of 
a  charity  there  is  much  less  danger  than  where  an  individual  is  to 
benefit  by  the  execution  of  the  power;  and,  indeed,  generally 
speaking,  no  danger  at  all. 

Assuming  the  powers  conferred  upon  Mrs.  Innes  by  her  marriage 
settlement  and  by  her  husband's  will  to  have  been  well  executed, 
which  I  hold  them  to  have  been,  the  only  other  objection  to  the 
order  to  which  the  appeal  refers,  is  that  the  effect  of  the  order  is  to 
leave  the  charities  at  liberty  to  take  the  whole  of  their  legacies  out 
of  the  stock  to  which  the  power  given  by  the  will  of  Thomas  Innes 
relates,  it  being  contended  by  the  residuary  legatees  under  that 
will,  that  the  charity  legacies  ought  to  be  taken  out  of  the  stock 
mentioned  in  Thomas  Innes's  will,  and  out  of  the  1,000/.  which  the 
testatrix  had  the  power  to  charge  under  her  marriage  settlement 
proportioriably.  Upon  this  question  I  must  observe  that  the  parties 
interested  in  the  1,0002.,  which  it  is  contended  ought  to  contribute 
to  the  payment  of  the  charity  legacies  are  not  before  the  Court  in 
this  case  to  which  alone  the  appeal  refers ;  neither  has  the  Court 
in  this  cause  power  over  that  fund ;  and  under  such  circumstances 
I  can  make  no  effective  decree  under  this  appeal  to  charge  that 
fund ;  and  I  see  no  ground  to  call  upon  the  Court  to  restrain  the 
charities  from  taking  their  legacies  out  of  the  fund,  which  is  clearly 
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subject  to  the  payment,  and  which  is  subject  to  the  order  of  the 
Court  to  drive  the  charities  to  another  suit  subject  to  further  delay 
and  expense.  It  is  also  to  be  remarked,  that  in  general  the 
principle  of  marshalling  assets  is  applied  to  a  case  where  two 
parties  can  each  obtain  full  justice  by  marshalling  without  injury 
to  a  third ;  but  in  this  case  what  is  called  'marshalling  would 
have  the  effect  of  taking  from  the  persons  entitled  to  the  1,000*. 
under  the  marriage  settlement,  for  the  benefit  of  the  legatees 
under  Thomas  Innes's  will. 

I  think  I  cannot  make  any  order  to  throw  a  proportion  of  the 
charity  legacies  on  the  settlement  fund,  and,  therefore,  the  decree 
of  the  Vice-Chancellor  must  be  affirmed,  and  the  appeal  dismissed. 


1851. 

March  22,  26, 

27. 

Nov.  25. 

On  Appeal. 

Lord 
Trdbo,  L.C. 

[622  ] 
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W  ATKINS  v.  WILLIAMS  (1). 
HAVEED   v.  CHUliCII. 

(3  Mac.  &  O.  622—634  ;  S.  C.  21  L.  J.  Ch.  601 ;  16  Jur.  181.) 

Where  a  money  fund  is  given  to  a  person  absolutely,  a  condition  cannot 
be  annexed  to  the  gift  that  so  much  as  he  shall  not  dispose  of  shall  go  over 
to  another  person. 

The  bill  in  the  suit  of  Haverd  v.  Church  was  for  redemption.  The 
bill  in  Watkins  v.  Williams,  which  was  in  the  nature  of  a  cross  bill, 
was  for  a  foreclosure.  One  decree  was  made  in  both  suits  for  a 
foreclosure.  The  plaintiffs  in  the  redemption  suit  were  the  present 
appellants. 

[The  facts  of  this  case  were  very  complicated,  and  for  the  purpose 
of  this  report  it  is  thought  sufficient  to  preserve  the  following 
extracts  from  the  judgment  of  the  Lord  Chanckllor  bearing  upon 
the  point  stated  in  the  head-note : 

In  the  course  of  his  judgment  the  Lord  Chancellor  said :] 
Now,  it  is  a  rule  that,  where  a  money  fund  is  given  to  a  person 
absolutely,  a  condition  cannot  be  annexed  to  the  gift,  that  so  much 
as  he  shall  not  dispose  of  shall  go  over  to  another  person.  Apart 
from  any  supposed  incongruity,  a  notion  which  savours  of  meta- 
physical refinement  rather  than  of  any  thing  substantial,  one  reason 
which  may  be  assigned  in  support  of  the  expediency  of  this  rule  is, 
that  in  many  cases  it  might  be  very  difficult,  and  even  impossible, 
to  ascertain  whether  any  part  of  the  fund  remained  undisposed  of 
or  not ;  since,  if  the  person  to  whom  the  absolute  interest  is  given 

(1)  Perry  v.  Merritt  (1874)  L.  B.  18  Ford  (1877)  7  Oh.  D.  669,  47  L.  J.  Ch. 
Eq.  152,  43  L.  J.  Ch.  608;  Shaw  v.      631,  37  L.  T.  749. 
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left  any  personalty,  it  might  be  wholly  uncertain  whether  it  were  a  Watkinb 
part  of  the  precise  fund  which  was  the  subject  of  the  condition  or  Williams. 
not.  Another  reason  may  be,  that  it  would  be  contrary  to  the 
well  being  of  the  party  absolutely  entitled  to  lead  him  profusely  to 
spend  all  that  was  given  him,  which  in  many  cases  might  be  *all  t  *630  1 
that  he  had  in  the  world;  for  although,  indeed,  he  might  provide 
against  leaving  himself  destitute  by  buying  an  annuity,  yet  even  if 
he  did  this  it  might  be  at  the  expense  of  those  for  whom  he  might 
be  under  a  moral  obligation  to  make  some  provision.  In  Ross  v. 
Ro$s(\)>  Sir  Thomas  Plumer,  with  reference  to  such  limitations 
observed  in  effect  that  one  consequence  of  permitting  such  limita- 
tions over  would  be,  that  if  the  party  entitled  to  the  absolute 
interest  had  not  spent  the  money,  "and  were  to  die  indebted  to 
any  amount,  his  creditors  would  be  excluded  from  it ;  "  the  validity 
of  this  reason  may  be  doubtful,  as  it  may  perhaps  be  said,  that  a 
man  might  properly  be  deemed  to  have  spent  the  amount  of  debts 
which  he  has  contracted,  and  which  he  has  laid  himself  under  an 
obligation  to  pay. 

In  Bourn  v.  Oibbs  (2),  a  testator  gave  his  personal  estate  to  his 
wife  for  her  own  absolute  disposal,  provided,  nevertheless,  that  if 
his  wife  should  make  no  disposition  thereof  in  her  lifetime  or  by  her 
will,  then  he  directed  that  such  part  as  should  remain  undisposed 
of  should  go  to,  and  he  accordingly  bequeathed  the  same  to,  his 
nephew.  It  was  held  that  the  sum  of  stock  which  was  part  of 
the  testator's  property  given  to  his  wife  remaining  in  his  name  at 
her  death  passed  by  her  will,  although  it  contained  no  allusion  to 
her  husband's  will,  Sir  John  Leach,  Master  of  the  Rolls,  being  of 
opinion,  that  the  widow  took  an  absolute  interest  in  the  whole  of 
the  testator's  residuary  estate.  So  in  Ross  v.  Ross(\),  a  testator 
gave  to  his  son  a  sum  of  money  with  a  limitation  over  in  case  he 
should  not  receive  or  dispose  of  it  by  will,  or  otherwise,  in  his  life- 
time. *He  died  intestate  without  having  received  the  money, 
although  it  was  carried  to  his  separate  account  in  a  suit.  Sir 
T.  Plumer  said  :  "  This  differs  from  a  power  and  a  remainder  over  in 
default  of  its  exercise.  .  .  .  But  if  you  give  an  absolute  property 
to  a  person,  you  cannot  subject  it  for  his  life  to  a  proviso,  that  if 
he  does  not  spend  it  his  interest  shall  cease."  So  in  Cuthbert 
v.  Purrier  (3),  an  absolute  interest  was  given  to  A.  at  twenty-one, 
with  a  bequest  over  in  the  event  of  his  dying  under  that  age,  or 

(1)  20  B.  K.  263  (1  J.  &  W.  154).     614). 

(2)  32  XL  B.  300  (1  Rubs.  &  My.    (3)  23  B.  R  104  (Jac.  415). 
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watkins     afterwards  without  lawful  heirs  and  being  intestate.     Sir  T.  Plumer 

Williams,    said,  as  the  testator  had  "  two  objects  which  are  inconsistent,  to 

invest  his  son  with  the  absolute  property,  and  then  to  provide  for 

the  event  of  his  not  exercising  his  rights  over  it,  I  think  the  Court 

is  bound  to  transfer  it  to  him." 

So  in  Oreen  v.  Harvey  (I),  Vice-Chancellor  Wioram  said:  "The 
general  rule  of  law  is,  that  an  absolute  interest  is  not  to  be  taken 
away  by  a  gift  over,  unless  that  gift  over  may  itself  take  effect. 
Now  it  has  been  repeatedly  decided  that  where  a  legacy  is  given 
absolutely,  and  a  gift  over  is  superadded  in  the  event  of  the  legatee 
dying  without  having  disposed  of  his  legacy,  the  gift  over  is  void, 
and  the  legacy  is  absolute."  So  in  Byng  v.  Lord  Strafford  (2),  Lord 
Langdale  said  :  "  If  an  absolute  interest  be  given  upon  an  express 
condition  which  may  be  lawful  in  itself,  but  is  incompatible  with 
the  free  enjoyment  of  the  property,  the  Court  does  not  modify  the 
absolute  interest  for  the  purpose  of  giving  effect  to  the  condition, 
but  declares  the  condition  void  for  the  purpose  of  supporting  the 

[  *632  ]  absolute  interest."  The  case  of  Doe  d.  Stevenson  *v.  Glover  (3),  in 
which  I  was  counsel,  is  not  opposed  to  these  cases,  as  that  was  not 
a  case  of  money  limited  over,  but  one  in  which  there  was  a  devise 
over  of  real  estate.  There  a  testator  devised  his  real  estate  to  his 
son,  his  heirs,  and  assigns  for  ever ;  but  in  case  he  should  die 
without  leaving  any  issue  then  living,  or  being  no  such  issue,  and 
he  should  not  have  disposed  and  parted  with  his  interest  in  the 
real  estate,  then  the  testator  devised  the  same  to  his  illegitimate 
daughter,  her  heirs,  and  assigns.  The  Judges  were  unanimous  in 
the  opinion  that  the  devise  over  was  a  good  executory  devise,  and 
that  as  the  son  had  not  parted  with  the  estate  in  his  lifetime, 
although  he  had  disposed  of  it  by  will,  it  went  over  to  the  daughter. 
As  to  the  case  of  Doe  v.  Martin  (4),  which  was  cited  at  the  Bar  by 
the  counsel  for  the  appellants,  a  most  substantial  distinction  exists 
between  that  case  and  the  present.  That  was  a  case  of  a  power 
enabling  settlors  to  revoke  the  uses  of  a  settlement,  and  the  trustees 
to  sell  the  estate  and  convey  to  a  purchaser  so  as  the  purchase- 
money  should  be  paid  to  the  trustees,  and  not  to  the  settlors,  to  be 
laid  out  and  invested  by  the  trustees  in  the  purchase  of  other 
property  to  be  settled  to  the  same  uses.    It  was  held  that  the  power 

(1)  58  B.  B.  127  (1  Hare,  431).  authority :  Beellolmes  v.  Qodxm  (1856) 

(2)  59  B.  B.  568  (5  Beav.  567).  8  D.  M.  G.  at  p.  166.— O.  A.  S. 

(3)  1  C.  B.  448,  a  case  which  can-  (4)  2  B.  B.  324  (4  T.  B.  39). 
not   now  be  treated  aa  having   any 
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of  revocation  was  conditional ;  and  as  neither  of  the  conditions  were      Watkins 

performed,  viz.  the  payment  of  the  money  to  the  trustees,  and  the    willums. 

reinvestment  of  it  in  the  purchase  of  other  lands  to  he  settled  to 

the  same  uses,  the  revocation  was  a  nullity.     In  that  case,  as  Lord 

Kenyon  intimated,  the  exercise  of  the  power  and  the  performance 

of  the  condition  were  beyond  all  doubt  to  be  considered  as  parts  of 

one  transaction ;  they  were  essentially  and  inseparably  connected. 

The  performance  of  the  condition,  instead  of  being  a  derogation 

from  the  ownership  of  the  parties  to  be  affected  by  the  exercise  *of      [  *633  ] 

the  power  not  permitted  by  the  law,  was  an  act  which  those  parties 

had  a  most  unquestionable  right  to  expect  to  be  done. 


HICKLING  v.  BOYEK(l). 


WlGRAM, 

v.-o. 

On  Appeal. 

1851. 

Feb.  13, 14. 

Nov.  6. 

Lord 
Truro,  L.G. 

[635] 


1844. 
(3  Mac.  &  G.  635—648;  S.  C.  21  L.  J.  Oh.  388 ;  16  Jur.  137;  1  W.  R.  1.)  Juh_^- 

A  specific  bequest  of  leaseholds  subject  to  the  payment  of  the  rent  and 
performance  of  the  covenants  in  the  lease  imposes  upon  the  legatee  the  duty 
of  indemnifying  the  testator's  general  estate  against  liability  in  respect  of 
dilapidations  for  which  the  testator  was  liable  at  his  death. 

Distinction  between  testamentary  dispositions  of  mortgages  and  of  lease- 
holds, in  reference  to  the  use  of  the  words  "subject  &o.,"  as  connected 
with  the  question  of  the  legatee  taking  the  property  bequeathed  cum  onere: 

Held,  in  this  case,  that  the  legatee  was  rightly  made  a  party  to  a  suit  for  the 
administration  of  the  testatrix's  estate ;  and  his  representative  not  having 
been  served  with  the  petition  of  rehearing  on  which  the  above  decision  was 
given,  time  was  allowed  her  to  present  a  petition  of  appeal  to  have  the 
matter  reheard. 

This  was  an  appeal  on  behalf  of  the  executors  of  James  Boyer, 
one  of  the  defendants  in  the  original  suit,  against  so  much  of  an 
order  made  on  further  directions  by  the  Vice- Chancellor  Sir  Jambs 
Wigram,  dated  the  12th  July,  1844,  as  directed  that  a  sum  of  1,5002. 
Bank  Three  per  cent.  Annuities  should  be  set  aside  to  indemnify 
the  executors  of  Zillah  Taylor,  the  testatrix  in  the  cause,  against 
liabilities  in  respect  of  the  repairs  of  certain  leasehold  premises 
bequeathed  by  the  will  of  the  said  testatrix ;  and  against  so  much 
also  of  a  further  order  made  on  the  80th  May,  1846,  as  carried  out 
the  former  order.  J.  Boyer  was  the  residuary  legatee  under  the 
will.  The  following  statement,  *which  comprises  all  the  material  L  *636  ] 
facts  of  the  case,  is  extracted  from  the  judgment  of  the  Lord 
Chancellor,  and  is  inserted  here  for  the  convenience  of  the  reader. 


(1)  In  re  Courtier  (1886)  34  Ch.  D. 
136,  56  L.  J.  Ch.  350,  55  L.  T.  574; 
In  re  Tvmlituon  [1898]  1  Ch.  232,  67 
Jj.  J.  Oh.  97,  78  L.  T.  12 ;  In  re  Betty 


[1899]  1  Ch.  821,  68  L.  J.  Ch.  435,  80 
L.  T.  675 ;  In  re  Gjers  [1899]  2  Ch.  54, 
68  L.  J.  Ch.  442,  80  L.  T.  689, 
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Hickltno  Zillah  Taylor,  by  her  will  dated  the  27th  October,  1887,  be- 
Boybr.  queathed  certain  leasehold  property  to  Richard  Ashby  his  executors 
administrators  and  assigns  absolutely  during  the  residue  of  her 
term  to  come  therein,  subject  to  the  payment  of  the  rent  and  per- 
formance of  the  covenants  reserved  and  contained  in  the  lease 
under  which  she  held  the  same  premises ;  and  as  to  her  residuary 
real  and  personal  estate,  subject  to  the  payment  of  her  debts, 
funeral  testamentary  and  other  expenses,  she  gave  devised  and 
bequeathed  the  same  to  James  Boyer  his  heirs  executors  adminis- 
trators and  assigns  absolutely. 

In  September,  1889,  Zillah  Taylor  died,  and  shortly  afterwards 
two  of  her  executors  filed  a  bill  for  the  administration  of  her  per- 
sonal estate,  their  co  executors  and  R.  Ashby  being  parties  as 
defendants  to  the  suit.  By  the  decree  dated  the  28th  May,  1842, 
it  was  referred  to  the  Master  to  take  the  usual  accounts,  and  to 
make  certain  inquiries  as  to  liabilities. 

The  Master,  by  his  report  dated  the  26th  April,  1844,  certified 
that  by  indenture  of  lease  of  the  7th  April,  1803,  a  piece  of  ground 
and  seventeen  messuages  thereon  were  granted  to  George  Taylor 
for  ninety-nine  years  from  the  25th  March  then  last,  and  that  such 
indenture  contained  a  covenant  on  the  part  of  the  said  George 
Taylor  his  executors  administrators  and  assigns,  to  keep  the  said 
messuages  and  premises  and  all  buildings  that  might  thereafter  be 
erected  on  the  said  piece  of  ground  in  proper  repair  and  condition 
during  the  continuance  of  the  said  term ;  that  the  said  George 
[  *637  ]  Taylor  *made  three  underleases  of  different  parts  of  the  premises 
comprised  in  the  lease,  with  similar  covenants  to  repair  ;  that  the 
said  George  Taylor  bequeathed  the  premises  comprised  in  the  lease 
to  his  cousin  George  Taylor  a  brother  of  Zillah  Taylor  the  testatrix, 
and  that  the  said  testatrix  became  entitled  to  the  same  under  the 
will  of  her  said  brother ;  that  at  the  time  of  her  death  dilapidations 
had  taken  place  (but  whether  any  of  the  dilapidations  had  taken 
place  before  she  became  possessed  of  the  premises  he  could  not 
state);  and  that  in  November,  1889,  it  would  have  required  1,8491. 
to  be  laid  out  for  the  purpose  of  putting  the  premises  in  repair, 
but  that  in  April,  1848,  1,3691.  only  would  have  been  required  for 
that  purpose. 

By  an  order  made  the  12th  July,  1844,  on  further  directions, 
by  the  Vice-Chancellor  Sir  James  Wig  ram,  it  was  ordered,  among 
other  things,  that  1,500/.  Bank  Three  per  cent.  Annuities  should 
be  carried  over  to  an   account  to  be  entitled  "  The  Executors 
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Indemnity  Account/'  and  that  the  dividends  should  be  laid  out  in  Hiokltng 
the  purchase  of  like  stock  in  trust  in  the  cause  to  the  like  account ;  boyer. 
and  it  was  ordered,  that  Richard  Ashby  should  be  let  into 
possession,  that  the  deeds  should  be  delivered  up  to  him,  and  the 
mesne  rents  paid  to  him  ;  and  it  was  ordered  that  J.  Boyer  should 
be  at  liberty  to  take  legal  proceedings  to  compel  the  under-lessees 
or  occupying  tenants  to  make  good  the  dilapidations,  and  that  he 
should  be  at  liberty  to  make  use  of  the  names  of  the  executors  of 
the  testatrix,  who  were  to  be  indemnified  therein  out  of  the 
indemnity  fund. 

In  April,  1845,  J.  Boyer  died,  and  by  an  order  dated  the 
7th  May,  1846,  made  on  the  petition  of  his  executors,  it  was 
ordered  that  they  should  be  at  liberty  *to  take  proceedings  to  [  *638  ] 
compel  the  under-lessees  or  occupying  tenants  to  make  good  the 
dilapidations,  and  that  they  should  be  at  liberty  to  use  the  names 
of  the  surviving  executors  of  the  testatrix. 

By  another  order  made  the  80th  May,  1846,  on  the  petition  of 
the  surviving  executors  of  the  testatrix,  it  was  ordered  that  the 
legacy  duty  on  the  residue  of  the  testatrix's  estate,  with  certain 
costs,  should  be  paid  partly  out  of  the  executors  indemnity  fund, 
and  that  the  dividends  of  the  fund  should  be  paid  to  the  executors 
of  J.  Boyer,  and  that  the  deficiency  in  the  indemnity  fund  caused 
by  such  payments  thereout  should  be  made  up  out  of  certain  other 
funds. 

In  1847  Richard  Ashby  died.  William  Cherripgton  the  younger, 
as  one  of  the  surviving  executors  of  J.  Boyer,  then  appealed  as 
above-mentioned  from  so  much  of  the  order  of  the  12th  July,  1844, 
as  directed  the  1,5001.  Bank  Three  per  cent.  Annuities  to  be  carried 
over  to  an  account  to  be  entitled  "  The  Executors  Indemnity 
Account,"  and  the  dividends  invested  in  trust  to  the  like  account, 
and  the  executors  of  the  testatrix  indemnified  thereout ;  and  from 
so  much  of  the  order  of  the  80th  May,  1846,  as  directed  the 
deficiency  in  the  trustees  indemnity  fund  to  be  made  good.  He 
asked  by  his  appeal,  that  what  remained  of  the  indemnity  fund 
after  the  payments  directed  by  the  order  of  the  80th  May,  1846, 
with  the  dividends  thereof,  should  be  paid  to  himself.  This  appeal 
now  came  on  for  hearing. 


The  Attorney -General  and  Mr.  Shapter,  in   support  of  the        [  639  ] 
appeal,  submitted  that  the  order  on  further  directions  was  wrong, 
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Hioklino  in  impounding  part  of  the  testatrix's  estate  to  which  the  residuary 
Boybb.  legatee  was  entitled  in  order  to  indemnify  the  executors ;  that  all 
the  executors  could  require  was  that  R.  Ashby,  who  must  be  held 
as  taking  the  gift  with  the  liabilities  attaching  to  it,  should 
indemnify  them;  that  the  testatrix  had  not  created  the  liability, 
she  only  took  the  premises  as  assignee,  and  that  all  future  liabilities 
would  therefore  fall  on  R.  Ashby.  [They  cited  and  commented  on 
Vernon  v.  Egmont(l),  The  Earl  of  Clarendon  v.  Barham(2), 
Skadbolt  v.  Wood/all  (3),  Jacques  v.  Chambers  (4),  and  other  cases.] 

[  640  ]  Mr.  Teed  and  Mr.  Craig,  in  support  of  the  orders  appealed 

from,  *  *  submitted  that  the  cases  cited  of  a  legatee  taking 
the  gift  cum  onere  applied  only  where  the  property  given  was 
subject  to  a  charge  which  entailed  no  liability  on  the  party  making 
the  gift,  and  not  to  where,  as  in  the  present  instance,  there  was  a 
burden  which  the  testator  was  himself  bound  to  discharge;  and 
that  a  contingent  liability  was  as  much  the  subject  for  indemnity 
as  any  other.     *     *     * 

The  Attorney-General  in  reply  : 

The  case  of  the  appellant  is,  that  no  indemnity  whatever  ought 
to  be  given,  or  if  any,  then  that  E.  Ashby  is  the  only  person  to 
give  it.  Where  there  is  an  existing  liability  executors  are  not 
entitled  to  an  indemnity,  and  where  it  is  contingent  they  can  in  a 
case  like  the  present  only  call  on  the  party  receiving  the  benefit 
to  give  it.    [He  referred  to  Lockhart  v.  Hardy  (6)  and  other  cases.] 

[  641  ]  The  Lord  Chancellor,  at  the  close  of  the  argument,  said :  I  have 

no  doubt  that  the  leaseholds  which  were  specifically  bequeathed  to 
E.  Ashby  went  to  him  subject  to  the  charge,  and  that  having  adopted 
the  gift  he  must  be  held  to  take  it  cum  onere.  The  only  question  is, 
whether  the  executors  who  have  handed  over  the  property  to  him, 
and  who  I  think  are  entitled  to  an  indemnity  from  him,  were  or  not 
entitled  to  that  indemnity  out  of  the  general  estate  of  the  testatrix, 
in  short  out  of  another  fund  than  that  forming  the  subject  of  the 
particular  bequest.  It  is  a  question  which  deserves  consideration, 
and  upon  this  point  I  shall  reserve  my  judgment. 

Nov.  6.       The  Lord  Chancbllor,  after  stating  the  facts  of  the  case  as  above 
given,  proceeded  as  follows : 
The  appellant  insists  that  the  effect  of  the  bequest  of  the  lease 

(1)  30  B.  B.  85  (1  Bligh,  N.  8.  554).  (3)  70S.  E.  135  (2  Coll.  30). 

(2)  57  B.  E.  516  (1   Y.  &  0.  C.  0.  (4)  70  B.  E.  280  (2  Coll.  435). 
088).                                                                 (5)  73  B.  B.  396  (9  Boav.  379). 
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was  such,  that  the  legatee  took  subject  to  all  the  liabilities  which  Hioklino 
attached  to  the  lease,  and  that  the  legatee,  and  not  the  testatrix's  botbb. 
estate,  was  bound  to  pay  the  expense  of  the  repairs  or  the  conse- 
quences of  any  action  for  the  breach  of  the  covenant  to  repair. 
I  am  of  opinion,  that,  by  the  express  terms  of  the  will  of  Zillah 
Taylor,  Richard  Ashby  was  to  take  the  leasehold  property  cum  onere. 
Upon  the  part  of  the  respondents,  the  cases  of  Cochrane  v. 
Robinson  (i)  and  Fletcher  v.  Stevenson  (2)  were  cited  at  the  Bar,  but 
it  does  not  appear  that  the  *  wills  there  contained  any  expressions  [*6*2  ] 
similar  to  those  found  in  the  will  of  Zillah  Taylor.  There  are  how- 
ever two  cases  in  which  words  occur  similar  to  those  which  the 
testatrix  has  used.  In  Serle  v.  St.  Eloy  (3),  the  testator  devised  land 
in  D.  to  A.  an  infant  at  her  age  of  twenty-one  years,  subject 
nevertheless  to  the  incumbrances  thereon,  the  rents  in  the  mean- 
time to  be  paid  to  her  father  for  her  maintenance,  and  devised  his 
other  land  to  trustees  for  payment  of  his  debts ;  the  land  in  D.  being 
in  mortgage,  this  mortgage  was  ordered  to  be  discharged  by  money 
arising  from  the  sale  of  his  other  estate :  it  was  objected  that  the 
lands  in  D.  were  devised  subject  to  the  incumbrances  thereon,  for 
which  reason  the  devisee  must  take  them  cum  onere;  but  the 
Master  of  the  Bolls  said,  that  the  devise  of  the  estate  subject  to  the 
incumbrances  was  no  more  than  what  is  implied,  for  the  testator 
could  not  do  otherwise,  but  when  the  testator  devised  other  land  to 
pay  his  debts,  this  must  be  intended  all  his  debts,  and  that  this  was 
the  stronger  by  reason  of  the  disposition  of  the  interim  rents,  which 
was  as  much  as  to  say,  that  they  should  not  go  in  discharge  of  the 
mortgage.  In  Graves  v.  Hicks  (*),  a  testator  devised  real  estate, 
subject  nevertheless  to  such  charges  and  incumbrances  as  should  at 
the  time  of  his  decease  be  existing  thereon  by  virtue  of  any  marriage 
settlement  or  otherwise ;  and  he  bequeathed  his  residuary  personal 
estate,  subject  and  charged  with  the  payment  of  all  his  debts ;  at  the 
time  of  his  decease  the  real  estate  was  in  mortgage  to  secure  a  sum 
settled  on  his  daughter  on  her  marriage,  and  in  the  mortgage  deed 
there  was  the  usual  covenant  for  payment  of  the  money :  the  Vigb- 
Chancellor  held  that  the  mortgage  premises  were  charged  with  and 
subject  and  liable  in  the  first  instance  to  the  payment  of  that  *sum  ;  [  *643  ] 
and  he  grounded  his  decision  partly  on  the  words  "  subject  never- 
theless &c,"  and  partly  on  the  distinction  between  an  ordinary 

(1)  11  Sim.  378.  446.— 0.  A.  S. 

(2)  3  Hare,   360,   as  to  which  see  (3)  2  P.  Wms.  386. 
King  y.  Makct,  9  Hare,  692,  and  In  re  (4)  6  Sim.  399. 
tfixon  £1904]  1  Oh.  638,  73  L.  J.  Oh, 
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Hicklino  mortgage  and  a  provision  in  a  settlement ;  and  he  quoted  the  words 
Boykb.  °'  I^d  Hardwickb,  in  Lanoy  v.  The  Duke  and  Duchess  of  Athol  (l), 
where  his  Lordship  remarks,  "  there  being  a  borrowing  and  a  lend- 
ing in  the  case  of  a  mortgage,  the  real  estate  is  considered  only  as 
a  pledge,  and  the  personal  estate  which  is  the  natural  fund  is  liable 
in  the  first  place." 

There  is  this  distinction  between  testamentary  dispositions  of 
mortgages  and  of  leaseholds  :  the  words  "  subject  &c.,"  when  used 
in  reference  to  mortgages,  are  not  mere  useless  surplusage,  even 
when  they  are  not  construed  to  import  that  the  party  is  to  take 
cum  onere,  for  they  may  be  intended  to  prevent  disappointment 
and  perhaps  disputes  or  doubts  by  showing  at  once  that  the  estate  is 
in  mortgage,  which  might  not  otherwise  be  known  to  be  so ;  but  the 
words  "  subject  <fcc,"  when  used  with  reference  to  property  which  has 
already  been  described  as  leasehold  are  mere  useless  surplusage, 
unless  they  are  used  to  signify  that  the  bequest  is  to  be  subject  to 
the  performance  of  the  covenants  to  repair  in  respect  of  dilapidations 
existing  at  the  time  of  the  testator's  death ;  and  the  Court  ought 
not  without  some  special  reason  to  construe  words  as  mere  sur- 
plusage, which  may  fairly  be  held  to  be  employed  for  some  useful 
purpose. 

Independently,  however,  of  any  direction  in  the  will,  it  appears 
to  me  to  be  only  natural,  and  in  accordance  with  the  presumable 
intention  of  a  testator  who  makes  a  specific  bequest  of  leaseholds, 
[  *644  ]  that  the  legatee  should  take  them  subject  to  the  burden  of  'putting 
them  in  repair.  It  is  true  that,  except  in  special  cases,  the  general 
personal  estate  is  the  natural  fund  for  the  payment  of  debts,  and 
other  kinds  of  property  are  commonly  exonerated  ;  but  the  doctrine 
of  exoneration  has  in  reality  no  application  to  such  a  case  as  the 
present.  Lord  Hardwickb,  in  the  passage  quoted  by  the  Vice- 
Chancellor  in  Serle  v.  St.  Eloy,  has  pointed  out  the  distinction 
between  ordinary  mortgages  and  provisions  in  a  settlement ; 
and  even  in  reference  to  a  mortgage,  the  cases  of  Scott  v. 
Beecher(2),  The  Earl  of  Ilchester  v.  The  Earl  of  Carnarvon  (3) , 
and  The  Earl  of  Clarendon  v.  Barham  (4),  show  that  when 
the  mortgage  debt  was  not  the  original  debt  of  the  person 
whose  estate  is  to  be  administered,  and  he  had  not  made  it  his 
own  otherwise  than  by  receiving  for  his  own  benefit  from  the 

(1)  2  Atk.  444.  (4)  57  B.  B.  516  (1  Y.  ft  C.  C.  C. 

(2)  5  Madd.  96.  688). 

(3)  IBeav.  209. 
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original  debtor  assets  sufficient  to  pay  all  the  debts  of  such  original     Hickung 
debtor,  the  estate  must  bear  the  burden,  even  though  the  person       boykb. 
whose  estate  is  to  be  administered  has  charged  other  parts  of  his 
property  with  the  payment  of  all  his  debts,  and  though  by  receiv- 
ing such  assets  he  has  made  himself  in  one  sense  personally  liable 
to  pay  the  mortgage. 

Then  if  there  is  a  distinction  between  an  ordinary  mortgage  and 
a  provision  in  a  settlement  as  regards  exoneration,  there  is  at  least 
an  equal  distinction  between  mortgages  and  the  present  case.  The 
general  personal  estate  of  the  testatrix  never  received  anything 
which  it  was  under  a  natural  obligation  as  it  were  to  return  or 
replace,  as  in  the  case  of  a  mortgage  debt ;  nor  was  the  liability  in 
respect  of  the  dilapidations  in  strictness  an  actual  debt  of  the 
testatrix,  for  non  constat  but  that  as  soon  as  the  lessor  should 
require  repairs  to  *be  done  the  under-lessees  would  do  them.  On  [  *<>4&  ] 
both  these  grounds  therefore  namely,  the  language  of  the  will  and 
general  principles,  or  on  either  of  them  singly,  I  am  of  opinion, 
that  Richard  Ashby  was  liable,  as  between  himself  on  the  one  hand 
and  the  executors  of  the  testatrix  and  her  residuary  legatees  on  the 
other  band,  to  do  the  repairs  in  respect  of  dilapidations  existing  at 
the  time  of  the  testatrix's  decease,  and  I  think  that  be  has  been 
sufficiently  represented  by  the  executors  of  the  testatrix  and  their 
counsel  to  authorise  me  to  express  this  opinion :  but  still  I  think 
he  was  properly  made  a  party  to  the  suit  in  respect  of  this  question, 
and  that  his  personal  representative  ought  to  have  been  served 
with  the  petition  of  rehearing. 

But  whatever  may  be  the  case  with  regard  to  the  liability  in 
respect  of  the  dilapidations  as  between  the  residuary  and  specific 
legatees,  no  disposition  made  by  the  testatrix  and  no  expression  of 
intention  on  her  part  can  alter  the  rights  of  the  lessor.  The 
testatrix  was  an  assignee  of  the  lease,  and  the  rule  is,  that  "  the 
assignee  cannot  by  assigning  over  get  rid  of  his  liabilities  for 
breaches  of  covenant  committed  during  the  period  of  his  own 
occupation  " :  Piatt  on  Leases,  vol.  ii.  p.  417.  The  executors  of 
the  testatrix  therefore  are  liable  in  respect  of  the  dilapidations  as 
between  themselves  and  the  lessor,  and  they  are  entitled  to  an 
indemnity  in  respect  of  such  liability.  This  liability  is  uncertain, 
inasmuch  as  the  under-lessees  might  do  the  repairs  in  fulfilment  of 
their  covenants  with  George  Taylor,  or  the  personal  representatives 
of  Richard  Ashby  may  do  them  in  accordance  with  the  directions 
in  the  will;   and  the  fact  that  the  liability  is  uncertain  is  a 
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Hioklinq  sufficient  reason  why  the  executors  did  not  and  could  not  discharge 
Boy'eb.  that  liability  when  they  paid  the  general  debts  of  the  testatrix,  and 
[  *646  ]  why  not  being  able  to  discharge  *the  liability  they  should  retain  a 
fund  to  indemnify  themselves  against  it.  I  do  not  consider  the 
lessor  to  be  barred  by  not  having  come  in  before  the  Master,  for  in 
this  case  the  liability  was  known,  and  yet  at  the  same  time  it  was 
uncertain  whether  it  would  not  be  removed  by  the  repair  of  the 
premises,  as  in  fact  it  has  been  partially  removed  by  a  considerable 
expenditure  since  the  death  of  the  testatrix. 

It  has  been  objected,  that  the  right,  if  any,  of  the  appellant  has 
been  waived  by  the  petition  of  May,  1846,  and  the  order  obtained 
thereon.  This  objection,  however,  is  not  tenable ;  for  the  executors 
of  James  Boyer  were  entitled  to  the  residuary  estate,  and  the 
residuary  estate  was  liable  to  the  lessor,  and  the  under-lessees  were 
liable  to  those  claiming  under  George  Taylor  and  the  testatrix :  the 
executors  of  James  Boyer  were  therefore  justified  in  endeavouring 
to  compel  the  under-lessees  to  repair  for  the  purpose  of  removing 
the  liability  of  the  residuary  estate  to  the  lessor,  but  this  did  not 
affect  their  right  as  between  Bichard  Ashby  and  themselves  to 
require  that  the  expense  of  the  repairs  should  be  borne  by  Richard 
Ashby  rather  than  by  the  residuary  estate.  In  Shadbolt  v. 
Wood/all  (l),  it  was  held,  that  an  executor  who  has  assented  uncon- 
ditionally to  a  specific  bequest  of  the  testator's  personal  estate  is 
not  entitled  to  an  indemnity  out  of  the  testator's  general  estate  in 
respect  of  his  covenant  contained  in  the  lease  :  but  in  the  present 
case  it  does  not  appear  that  such  an  assent  was  given. 

I  think  that  the  order  of  the  12th  July,  1844,  was  wrong  in 
directing  the  possession  of  the  leaseholds  to  be  given  up  to  Bichard 
Ashby :  I  conceive  that  he  ought  to  have  been  required  to  give  an 
T  •«*?  ]  indemnity  to  the  executors  *of  the  testatrix  against  the  liability 
before  being  let  into  possession,  and  then  there  would  be  no  need 
of  impounding  any  part  of  the  residuary  estate  for  the  purpose  of 
indemnifying  the  executors  of  the  testatrix. 

How  to  make  a  decree  which  will  be  consistent  with  the  rights 
and  equities  of  the  various  parties  interested,  namely,  the  executors 
of  the  testatrix,  the  executors  of  James  Boyer,  the  representative  of 
Richard  Ashby,  and  the  lessor,  was  not  a  matter  which  it  was  easy 
to  determine :  but  for  the  reasons  I  have  given,  I  think  I  shall  be 
accomplishing  this,  as  far  as  may  be,  by  declaring  that  Richard 
Ashby  took  the  premises  subject  to  the  liability  of  performing  the 
(1)  70  B.  E.  135  (2  Coll.  30). 
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covenant  to  repair  oontained  in  the  lease  under  which  the  testatrix 
held  the  premises,  and  by  directing  the  personal  representative  of 
Richard  Ashby  to  deliver  up  possession  to  the  executors  of  the 
testatrix,  until  she  shall  either  do  the  repairs  or  cause  them  to  be 
done  by  the  under-lessees  or  shall  otherwise  indemnify  the  executors 
of  the  testatrix  against  their  liability,  and  that  the  present  indemnity 
fund  be  made  up  as  directed  by  the  order  of  the  30th  May,  1846, 
and  that  when  the  executors  of  the  testatrix  shall  have  been  so 
indemnified  by  the  personal  representative  of  Richard  Ashby,then  the 
fund  retained  as  an  indemnity  out  of  the  original  fund  be  paid  to  the 
executors  of  James  Boyer,  and  the  dividends  be  paid  to  them  in  the 
meantime,  and  that  the  personal  representative  of  Richard  Ashby  be 
at  liberty  to  take  proceedings  against  the  under-lessees,  and  for  that 
purpose  to  use  the  names  of  the  executors  of  the  testatrix,  they  being 
indemnified  therein  out  of  the  fund  retained  by  them. 

At  the  same  time,  I  think  it  right  that  the  personal  representative 
of  Richard  Ashby  should  have  an  opportunity  of  contesting  this 
order,  if,  after  what  I  have  *said,  she  should  think  she  can  success- 
fully contend  that  it  should  not  be  made,  or,  that  it  ought  to  be 
varied  in  any  respect.  I  shall  therefore  make  the  order  I  have 
mentioned,  unless  she  shall  within  one  month  present  a  petition  to 
have  the  matter  reheard  before  me,  or  the  Lord  Chancellor  for  the 
time  being  (l). 


Hicklino 

BOYER. 


[  "648  ] 


SMITH  v.   PINCOMBE. 

(3  Mac.  &  G.  653—663;  8.  0.  16  Jur.  206.) 

To  render  a  family  compromise  binding,  there  must  be  an  honest 
disclosure  by  each  party  to  the  other  of  all  such  material  facts  known  to 
them  relative  to  the  rights  and  title  of  either,  as  are  calculated  to  influence 
the  judgment  in  the  adoption  of  the  compromise ;  and  any  advantage  taken 
by  either  of  the  parties  of  the  known  ignorance  of  the  other  of  such  facts 
would  render  the  compromise  void  in  equity,  and  liable  to  be  set  aside. 

A  bill  by  a  married  woman  suing  by  her  next  friend  to  set  aside  a 
compromise  of  her  right  to  certain  real  estates  as  having  been  fraudulently 
obtained,  against  the  parties  to  the  fraud  and  her  husband,  alleged  that  the 
latter  had  refused  to  join  as  co-plaintiff ;  this  refusal  was  not  proved  in  the 
cause,  and  the  husband  appeared  in  support  of  the  bill.  An  objection  to 
the  frame  of  the  suit,  that  the  husband  ought  to  have  joined  as  co-plaintiff, 
held  invalid. 

It  is  no  objection  to  a  decree  in  favour  of  a  plaintiff  that  it  must 
necessarily  benefit  one  of  the  defendants. 

When  a  decree  is  affirmed  upon  the  general  merits  of  the  case,  an 


1851. 

June  11,19, 

14. 

1852. 
Jan.  14. 

On  Appeal. 

Lord 
Tburo,  L.O. 

[653] 


(1)  No  such  petition  was  presented. 
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Smith  objection  which  is  founded  on  an  obvious  inadvertency  in  the  decree,  and 

«•  which  might  have  been  taken  in  the  Court  below,  ought  not  to  affect  the 

Pincombe.  C08ts  0f  tne  appeal  if  taken  for  the  first  time  in  the  Appellate  Court. 

Observations  with  respect  to  prolixity  in  pleading. 
This  was  an  appeal  by  the  defendants  Thomas  and  William 
Pincombe  against  a  decree  of  the  late  Vice-Chancellor  op  England, 
by  which  it  was  declared  that  the  compromise  in  the  pleadings 
mentioned,  and  the  several  orders  and  instruments  made  and 
executed  pursuant  thereto,  were  fraudulently  obtained  by  the 
defendant  W.  Pincombe,  and  with  the  knowledge  and  privity  of  the 
defendant  T.  Pincombe,  and  that  the  same  ought  to  be  set  aside, 
and  whereby  it  was  ordered  that  the  defendant  W.  Pincombe  should 
execute  a  declaration  of  trust  of  the  term  in  the  pleadings  mentioned, 
and  that  the  defendants  T.  Pincombe  and  W.  Pincombe  should 
deliver  up  all  title  deeds  and  papers  in  their  possession  or  power 
relating  to  the  Great  Woods  estate,  and  the  other  real  estates  of  the 
testator,  and  that  the  defendant  W.  Pincombe  should  account  for  all 
rents  received  by  him  in  respect  of  the  said  estates  since  the  com- 
promise, and  that  the  defendants  T.  Pincombe  and  W.  Pincombe 

[  *654  j  should  pay  to  the  plaintiff  and  her  husband  their  costs  of  the  •pro- 
ceedings at  law  in  the  pleadings  mentioned,  and  of  the  compromise, 
and  of  restoring  the  plaintiff  and  her  husband  to  their  rights ;  and 
that  the  plaintiff  and  her  husband  should  return  the  monies  received 
by  them  under  the  compromise,  and  should  release  the  defendants 
therefrom,  and  that  the  costs  of  the  defendants  other  than  T.  Pincombe 
and  W.  Pincombe  should  be  paid  by  the  next  friend  of  the  plaintiff, 
and  repaid  by  the  last-named  defendants.  The  parties  to  the  suit 
were  the  plaintiff  Mary  Pincombe  Smith,  formerly  Mary  Pincombe 
Smalden,  suing  by  her  next  friend,  and  the  defendants  were  William 
Smith  her  husband,  and  Thomas  Pincombe  and  William  Pincombe 
*  executors  and  trustees  under  the  will  of  John  Pincombe  deceased,  and 
certain  other  persons  having  interests  under  that  will. 

The  equity  relied  upon  by  the  plaintiff  was  founded  upon  the 
allegations,  that  the  defendants  T.  Pincombe  and  W.  Pincombe, 
being  executors  and  trustees  under  the  will  of  the  testator  John 
Pincombe,  possessed  themselves  of  the  documents  and  writings  of 
the  testator,  and  among  them  of  two  wills,  one  dated  in  1834,  and 
the  other  dated  in  1887  ;  that  the  plaintiff  was  led  by  the  defendants 
to  believe  that  her  title  to  the  estate  depended  entirely  on  the  will 
of  1887 ;  that  the  will  of  1834  was  altogether  withheld  from  her 
knowledge ;  and  that  the  plaintiff  her  husband  and  her  attorney  all 
entered  into  the  compromise  in  ignorance  of  the  existence  of  the 
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will  of  1834,  and  under  the  belief  that  the  plaintiff's  interest  was       Smith 
derivable  only  under  the  will  of  1887,  the  defendants  T.  Pincombe    pincombe. 
and  W.  Pincombe  having  full  knowledge  at  the  same  time  that  the 
plaintiff  had  a  good  title  to  the  estate  under  the  will  of  1884. 

The  answer  of  the  defendants  T.  Pincombe  and  W.  Pincombe  in 
relation  to  the  principal  question  in  the  *cause  insisted  and  set  I  *655  ] 
forth  matter  to  show  that  the  plaintiff  and  her  husband  and  solicitor 
had  full  notice  of  the  will  of  1884,  and  denied  that  they  (the 
defendants  T.  Pincombe  and  W.  Pincombe)  had  suppressed  that 
will  or  misled  the  plaintiff  in  regard  to  the  nature  of  her  title  and 
interest  under  that  will,  or  in  the  estate  of  Great  Woods. 

Mr.  Bethell  and  Mr.  Terrell,  for  the  plaintiff,  in  support  of  the 
decree,  submitted  that  the  evidence  on  which  the  case  of  the 
appellants  was  founded,  was  not  to  be  believed,  inasmuch  as  it 
assumed  that  the  plaintiff  was  fully  aware  of  her  rights  under  both 
wills,  and  had  elected  to  take  under  that  will  which  conferred  the 
lesser  benefit,  Broderick  v.  Broderick  (i). 

Mr.  Shee  appeared  for  the  defendant  W.  Smith  the  plaintiff's 
husband,  and  for  the  children  of  the  marriage ;  and,  in  answer  to 
an  objection  which  might  be  urged  against  the  frame  of  the  suit  in 
having  made  the  husband  a  defendant,  submitted  that,  according  to 
one  construction  of  the  will  of  1834,  the  plaintiff  would  be  entitled 
to  a  separate  estate,  and  that  under  the  deed  of  compromise  the 
husband  took  a  legal  interest,  which  was  in  actual  conflict  with  the 
title  asserted  by  the  plaintiff. 

Mr.  Bolt,  Mr.  Follett,  and  Mr.  Kar slake,  for  the  defendants 
T.  Pincombe  and  W.  Pincombe,  in  support  of  the  appeal,  [took  a 
number  of  objections  to  the  form  of  the  bill  and  of  the  decree,  which 
objections  are  dealt  with  in  the  judgment].  They  further  submitted  [  656  ] 
that  the  transaction  might  be  regarded  as  a  family  compromise  of  doubt- 
ful rights,  and  as  such  ought  to  be  upheld,  Stockley  v.  Stockley  (2). 

Mr.    Bethell,  in  reply,   [after    dealing  with  the  appellant's 
objection,]  submitted  that  family  compromises  would  not  be  sup-       [  657  ] 
ported  in  equity  if  founded  on  the  mistake  of  either  party,  to  which 
the  opposite  party  was  accessory,  Gordon  v.  Gordon  (a). 

The  Lord  Chancellor,  after  stating  the  facts  as  above  set  forth,  said :        1852« 

Jan.  14. 

The  case  which  is  presented  is  in  substance  a  case  which  this        

(1)  1  P.  Wmfl.  239.  (3)  19  E.  B.  230  (3  Swanst.  400). 

(2)  12  B.R  184(1  V.  &B.  23). 

E.E. — VOL.  LXXXVU.  16 
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Smith       Court  denominates  fraud,  and  the  material  *issues  tendered  by 
riNcoMBE.    the  bill  were,   first,  whether  the  plaintiff,   her  husband  or  her 

[  *<>68  ]  attorney,  had  knowledge  of  the  will  of  1884  prior  to  entering  into 
the  compromise ;  secondly,  whether  the  appellants  had  knowledge 
of  that  will ;  thirdly,  whether  the  appellants  and  their  agents 
intentionally  suppressed  and  withheld  all  information  of  the  exist- 
ence and  effect  of  that  will  from  the  plaintiff,  her  husband  and 
attorney,  and  did  they  know  that  the  compromise  was  entered  into 
under  the  influence  of  that  state  of  ignorance.  His  Lordship  here 
entered  into  a  minute  examination  of  the  case  as  made  by  the  bill 
and  answer,  and  after  commenting  at  great  length  on  the  evidence 
on  both  sides,  proceeded  : 

Having  deliberately  considered  the  case  made  by  the  bill,  and  the 
case  of  the  appellants  made  by  the  answer,  and  the  evidence  given 
on  behalf  of  the  respective  parties,  I  have  come  to  the  conclusion 
that  the  material  parts  of  the  case  stated  in  the  bill  are  established 
by  the  evidence.  If  my  conclusions  in  regard  to  the  facts  of  this 
case  be  correct,  I  apprehend  there  can  be  no  question  as  to  the 
legal  result,  and  that  the  compromise  ought  to  be  declared  to  have 
been  fraudulently  obtained,  and  ought  to  be  set  aside  together  with 
the  deeds  executed  by  the  parties,  with  the  view  of  carrying  such 
compromise  into  effect.  It  cannot  be  necessary  to  cite  many 
authorities  in  maintenance  of  the  legal  result  which  I  have  stated. 
I  shall  therefore  content  myself  with  stating  the  principle  of  law 
upon  which  my  decision  is  founded,  and  name  two  or  three  decided 
cases  of,  I  conceive,  undoubted  authority  in  which  that  principle  is 
recognised  and  acted  upon.  That  principle  is,  that  to  render  a 
family  compromise  binding,  there  must  be  an  honest  disclosure 
by  each  party  to  the  other  of  all  such  material  facts  known  to 

[  *659  ]  them  relative  to  the  rights  and  title  of  either  as  are  *  calculated 
to  influence  the  judgment  in  the  adoption  of  the  compromise,  and 
that  any  advantage  taken  by  either  of  the  parties  of  the  known 
ignorance  of  the  other  of  such  facts  would  render  the  same  void 
in  equity  and  liable  to  be  set  aside.  This  principle,  I  conceive,  to 
be  recognised  by  Lord  Eldon  in  the  case  of  Gordon  v.  Gordon  (l), 
by  Sir  John  Leach  in  Harvey  v.  Cooke  (2),  by  Viob-Chancbllor 
Shadwell  in  Groves  v.  Perkins  (3),  and  by  Lord  Langdale  in 
Pickering  v.  Pickering  (4). 

Upon  the  view  of  the  facts  and  of  the  law  which  I  have  stated,  so 

(1)  19  R.  R.  230(3  Swanst.  400).  (3)  38  R.  R.  178  (6  Sim.  570). 

(2)  4  Rubs.  34.  (4)  48  R.  R.  104  (2  Beav.  31). 
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much  of  the  decree  of  the  Vice-Chancellor  must  be  affirmed  as  smith 
declares  the  compromise  to  be  fraudulent,  and  decrees  that  it  must  puwombe. 
be  set  aside  with  the  deeds  referred  to  in  the  bill,  subject  to  the 
question,  whether  the  suit  has  been  instituted  by  the  proper  party  as 
plaintiff,  that  is,  by  the  wife  apart  from  her  husband  ;  with  regard 
to  this  question,  there  is  no  doubt  that  in  a  suit  for  the  recovery  of 
property  belonging  to  a  wife  the  husband  must  be  a  party,  and 
generally  as  a  plaintiff  jointly  with  his  wife ;  but  there  are  recognised 
exceptions  to  the  rule  requiring  the  husband  to  be  plaintiff ;  and 
one  exception,  necessary  to  be  allowed  for  the  protection  of  the  wife, 
is  where  the  husband  refuses  to  become  a  co-plaintiff.  If  where 
that  fact  occurs,  the  Court  did  not  admit  the  wife  to  sue  by  her  next 
friend,  there  would  be  an  obvious  failure  of  justice  to  a  very  great 
extent ;  and  in  the  present  case  the  bill  alleges  that  the  husband  did 
refuse  to  join ;  but  it  has  been  objected  that,  as  that  allegation  pre- 
cluded a  demurrer  to  the  bill  upon  the  ground  that  the  husband  was 
not  co-plaintiff,  the  fact  ought  to  have  been  proved  in  the  cause,  which 
has  not  been  done.  The  objection,  *therefore,  seems  to  me  to  [  ***o  ] 
resolve  itself  into  the  point,  whether  the  fact  of  the  husband's  refusal 
is  judicially  verified  sufficiently  for  the  Court  to  act  upon.  The 
objection  is  strictly  a  technical  objection,  and  one  of  which  the  party 
is  entitled  to  the  full  benefit  where  it  is  clearly  shown  to  be  well 
founded ;  but,  like  all  other  technical  objections,  which  operate  in 
defeat  of  the  justice  of  the  case,  it  ought  to  be  clearly  made  out 
before  it  is  allowed.  In  the  present  case,  the  husband  has  made  no 
objection  to  the  form  of  the  suit  as  it  exists ;  he  has  put  in  his  answer 
as  a  defendant,  and  he  has  appeared  by  his  counsel  at  the  Bar,  and 
not  only  has  not  made  any  objection,  but  has  appeared  in  support 
of  the  bill ;  I  conceive  that  the  fact  of  the  husband  having  put  in 
such  answer,  and  so  appeared  and  conducted  himself,  is  sufficient  to 
support  the  allegation  in  the  bill  that  he  has  refused  to  join  in  the 
suit ;  for  if  he  did  not  refuse  (no  matter  for  what  reason)  to  join  as 
co-plaintiff,  what  conceivable  ground  can  he  assigned  for  his  not 
having  joined  as  co-plaintiff.  It  is  true,  that  the  husband  in  his 
answer  states  that  which  amounts  to  a  refusal  to  join  in  the  suit ;  but 
in  holding  that  the  objection  is  not  available,  I  do  not  act  upon  that 
statement  in  the  answer,  but  upon  the  conduct  on  the  husband's 
part  which  I  have  stated. 

The  propriety  of  making  the  husband  a  defendant  was  maintained 
by  the  counsel  for  the  plaintiff  on  two  other  grounds.  First,  it  was 
said  that,  inasmuch  as  the  testator,  by  the  will  of  1884,  restricted 

16—2 


244  1852.    CH.    8  MAC.  &  G.  660—662.  [bjl 

Smith       his  daughter  who  was  then  unmarried  from  alienation,  it  is  clear 

Pinoombe.    that  he  intended  that  her  estate,  whenever  she  might  marry,  should 

be  for  her  separate  use ;  and  that  such  being  the  case,  it  was  in 

accordance  with  the  acknowledged  general  practice  to  make  the 

husband  a  defendant ;  and,  secondly,  it  was  argued  that,  as,  under 

[  *66i  ]  the  compromise,  the  wife  *was  to  have  an  annuity  of  25J.  in  case  of 
her  surviving  the  husband,  it  was  necessary  that  the  wife  should  be 
the  sole  plaintiff  in  a  suit  for  setting  aside  the  compromise,  and 
relinquishing  the  benefit  of  that  annuity ;  but  as  I  am  of  opinion 
that  the  frame  of  the  suit  may  be  supported  upon  the  ground  of  the 
refusal  of  the  husband  to  join  as  co-plaintiff,  it  is  unnecessary  for  me 
to  consider  the  other  grounds.  Upon  this  subject  I  will  merely  add, 
that  the  objection  to  the  frame  of  the  suit  does  not  appear  to  have 
been  taken  in  the  Court  below,  but  would  seem  to  have  been  either 
a  mere  afterthought  or  else  to  have  been  purposely  reserved  as  a 
colour  for  an  appeal,  a  practice  to  which  no  encouragement  should 
be  extended. 

It  has  been  further  objected  against  the  decree,  that  it  gives 
relief  to  the  defendant  W.  Smith,  to  which  he  not  being  a  plaintiff 
was  not  entitled ;  but  I  do  not  think  the  objection  is  valid,  because 
the  relief  granted  to  him,  and  to  which  the  objection  refers,  is  only 
such  relief  as  is  necessarily  incidental  and  consequential  to  the 
relief  which  the  Court  is  bound  to  grant  to  the  plaintiff.  The 
compromise  cannot  be  set  aside  in  part,  and  the  plaintiff's  right  to 
have  the  compromise  set  aside  being  established  the  Court  cannot 
withhold  a  decree  to  that  effect,  because  such  decree  must  neces- 
sarily benefit  the  husband;  I  am  therefore  of  opinion,  that  the 
decree  is  not  objectionable  upon  this  ground. 

A  fourth  objection  to  the  decree  is,  that  the  decree  orders  the 
costs  of  the  action  of  ejectment  to  be  paid  by  the  appellants  to  the 
plaintiff.  In  regard  to  this  objection,  I  do  not  see  any  ground 
upon  which  that  part  of  the  decree  can  be  maintained :  I  do  not 
consider  they  are  costs  incidental  to  the  compromise  or  costs  to 
which  the  plaintiff  has  any  claim :   it  appears  to  me  that  they 

[  662]  *were  inserted  in  the  decree  by  inadvertence.  The  shorthand 
writer's  notes  of  the  judgment  as  pronounced  by  the  Vicb- 
Chancellor  contain  no  mention  whatever  of  these  costs,  from 
which  I  infer  that  this  part  of  the  prayer  of  the  bill  had  not  been 
adverted  to  during  the  argument,  and  that  no  discussion  had  taken 
place  respecting  it;  and  that  his  Honour's  attention  not  having 
been  called  to  the  point,  he  pronounced  a  decree  granting  relief 
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according  to  the  prayer  of  the  bill  without  being  aware  that  the       Smith 

prayer  included  the  costs  in  question.    I  have  not  heard  that  any    pINGombe. 

application  was  made  to  the  learned  Judge  to  correct  the  minutes 

in  that  respect;    but  it  rather  appears  that  the  objection  was 

reserved  to  be  urged  for  the  first  time  upon  the  argument  upon 

the  appeal.    A  party  is  entitled  to  have  a  decree  corrected  upon  a 

well-founded  objection  urged  at  that  time ;  but  in  a  case  where  a 

decree  upon  the  general  merits  of  the  case  is  affirmed,  I  do  not 

think  it  ought  to  affect  the  costs  of  the  appeal,  as  otherwise  it 

would  furnish  a  bounty  upon  vexatious  appeals  by  parties  omitting 

to  call  the  attention  of  the  Court  below  to  obvious  inadvertencies, 

which  would   be  corrected,   upon  application,   by  the  Court,  or 

probably  consented  to  by  the  opponents  if  pointed  out.    I  do  not 

consider  any  judgment  in  truth  to  have  been  pronounced  upon  the 

point,  and  that  the  direction  was  inadvertently  inserted,  and  I 

therefore  think  no  appeal  was  necessary  in  regard  to  it,  as  it  might 

have  been  set  right  below.    The  decree  therefore  must  be  corrected 

in  this  respect. 

With  regard  to  the  objection  of  prolixity  in  the  bill,  I  am  not 
prepared  to  say  that  it  is  so  prolix  that  the  plaintiff  ought  to 
be  made  to  pay  any  part  of  the  costs.  I  may  observe  that  if  the 
prolixity  is  so  gross  as  to  amount  to  impertinence,  the  proper 
course  for  the  appellants  to  have  taken  was  to  have  excepted  ;  and 
♦although  I  think  it  is  the  duty  of  counsel  to  take  reasonable  care  [  *66S  j 
to  avoid  even  unnecessary  verboseness,  yet  so  difficult  oftentimes  is 
the  attempt  to  be  explicit  and  minute,  and  yet  concise,  and  so 
difficult,  if  not  impracticable,  would  it  often  be  for  the  Court  to 
determine  where  this  was  accomplished,  and  where  it  was  not,  that 
though  I  might  have  an  impression  that  the  pleadings  were  more 
lengthy  than  they  need  have  been,  I  should  not  feel  that  I  was 
acting  justly  towards  the  pleader  or  the  suitor,  if  I  were  to  visit  the 
latter  with  any  part  of  the  costs  on  that  ground.  It  ought  to  be  a 
gross  and  palpable  case  of  prolixity  to  enable  the  other  party  to 
take  the  objection,  and  then  the  objection  ought  to  be  taken  by  way 
of  exception,  and  not  kept  back,  as  in  this  case,  to  serve  as  a 
make-weight  to  an  unfounded  appeal. 

Subject  to  the  correction  of  that  part  of  the  decree  which  orders 
the  costs  of  the  action  of  ejectment  to  be  paid  by  the  appellants  to 
the  plaintiff,  the  appeal  must  be  dismissed  with  costs. 
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wee  STANILAND  v.   WILLOTT. 

NOfi%liUt  (3  M*c-  &  <*•  664-682 ;  8.  0.  18  L.  T.  338.) 

1862-  The  plaintiff  being  possessed  of  shares  in  a  public  Company  when  in  a 

Ieb^2G.  gtete    0f  extreme  sickness  transferred'  the  shares  into  the  name  of  the 

.  defendant;  the  plaintiff  having  recovered  from  his  sickness,  but  having 

Trueo  L.C.  subsequently  become  lunatic,  a  bill  was  filed  in  his  name  by  his  committee, 


[664] 


to  have  the  defendant  declared  a  trustee  of  the  shares :  Held,  that  as  the 
plaintiff  had  survived  the  sickness  during  which  the  transfer  was  made,  the 
gift  could  not  operate  as  a  donatio  mortis  causa,  and  it  appearing  that  the 
gift  had  been  received  by  the  defendant  upon  the  distinct  understanding 
that  it  was  to  be  absolute  only  in  the  event  of  the  death  of  the  plaintiff, 
held  that  the  defendant  must  be  considered  as  trustee  of  the  shares  for  the 
plaintiff. 

The  bill  contained  charges  of  fraud,  which  were  neither  supported  nor 
repelled  by  evidence  ;  but,  inasmuch  as  the  costs  were  not  increased  by 
such  charges,  held  that  the  costs  of  the  suit  ought  not  to  be  affected 
thereby. 

This  question  involved  in  this  appeal  was,  whether  the  defendant 
William  Willott,  into  whose  name  certain  shares  in  a  public  Com- 
pany had  been  transferred  by  the  plaintiff,  was  to  be  regarded  as 
the  beneficial  owner  or  trustee  of  such  shares  under  the  following 
circumstances.  The  transfer  had  been  made  by  the  plaintiff  when 
in  a  state  of  extreme  sickness,  but  having  survived  that  sickness, 
and  subsequently  become  lunatic,  the  present  suit  was  instituted  by 
him  and  his  committee,  for  the  purpose  of  having  it  declared  that 
the  defendant  was  such  trustee,  and  for  a  retransfer  of  the  shares. 
By  a  decree  of  the  late  Vice-Chancellor  Wigram  (the  plaintiff  having 
declined  an  issue),  the  defendant  was  in  effect  allowed  to  retain  the 
shares  as  owner. 

The  facts  of  the  case  are  so  fully  set  forth  in  the  judgment  of  the 
Lord  Chancellor,  that  the  above  summary  will  be  found  sufficient 
to  introduce  the  arguments  of  counsel. 

Mr.  J.  Parker,  Mr.  W.  Page  Wood,  and  Mr.  Glasse,  for  the 
[  *665  ]  plaintiff  in  support  of  the  appeal,  submitted  that  *the  gift  by  the 
plaintiff  was  analogous  to  that  of  a  donatio  mortis  causa,  and  that 
recovery  from  the  illness  during  which  the  gift  was  made  was  ipso 
facto  a  revocation,  Gardner  v.  Parker  (i)  ;  that  the  gift  of  a  mort- 
gage deed  was  clearly  the  subject  of  a  donatio  mortis  causa,  Duffield 
v.  Elwes  (2) ;  and  that  although  it  might  be  contended  that  in  the 
present  instance  the  execution  of  the  transfer  deed  of  the  shares 
altered  the  case,  yet,  having  been  executed  after  the  delivery  of  the 
shares,  it  would  constitute  the  transferee  a  trustee  for  the  plaintiff. 
(1)  18  R.  R.  213  (3  Madd.  184).  (2)  30  B.  R.  69  (1  Sim.  &  St.  239). 
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They  also  submitted  that  the  defendant  had  exerted  undue  influence    Staniland 
over  the  plaintiff,  and  commented  upon  the  fact  of  his  having     willott. 
abstained  from  calling  in  the  plaintiff's  solicitor ;  and  referred  to 
the  cases  of  Huguenin  v.  Basely  (t),  Bulkley  v.  Wilford  (2),  Dent  v. 
Bennett  (3),  Gibson  v.  J  eyes  (4),  Griffiths  v.  Robins  (5). 

Mr.  Rolt,  Mr.  Hale,  and  Mr.  Selwyn  contended,  that  the  trans- 
action having  been  completed,  the  Court  would  give  it  effect,  though 
not  ad  a  donatio  tnortis  causd,  Edwards  v.  Jones  (6) ;  that  the  cases 
as  to  undue  influence  were  inapplicable,  inasmuch  as  there  was 
nothing  in  the  shape  of  a  fiduciary  relationship  existing  between 
the  plaintiff  and  defendant,  but  only  that  of  an  intimate  friend- 
ship ;  and  that  the  plaintiff  ought  to  have  accepted  the  issue  offered 
by  the  Vice-Chancbllob,  Hunter  v.  Atkins  (7).  They  cited  and  com- 
mented upon  the  following  authorities  :  Middleton  v.  * Sherborne  (8),  [  *666  ] 
Han-is  v.  Tremenheere  (9),  Pratt  v.  Barker  (io). 

Mr.  J.  Parker,  in  reply.     *     *     * 

Thb  Lord  Chancellor:  1852. 

This  is  an  appeal  from  a  decree  of  the  Vice-Chancellor  Wigbam,         _L_  * 
whereby  the  defendant  William  Willott  was  allowed  to  retain  eighty- 
five  shares  in  the  East  London  Waterworks  Company,  which  had 
been  transferred  into  his  name  by  the  plaintiff  Charles  Harrison 
Staniland,  under  the  circumstances  which  I  shall  hereafter  state. 

The  bill,  which  was  filed  by  the  plaintiff  by  Matthew  Howitt,  his 
committee,  the  plaintiff  being  a  lunatic,  prayed,  that  it  might  be 
declared  that  the  transfer  of  the  eighty-five  shares  in  the  East 
London  Waterworks  Company  was  improperly  obtained  by  the 
defendant  from  the  plaintiff,  and  that  the  defendant  was  a  trustee 
of  the  shares  for  the  plaintiff,  and  that  the  defendant  might  be 
decreed  to  transfer  to  the  plaintiff  the  shares  with  all  arrears  of 
interest  thereon  due,  and  unreceived  at  the  time  of  such  transfer ; 
and  that  an  account  might  be  taken  of  the  dividends  on  the  eighty- 
five  shares,  which  had  been  received  by  the  defendant  since  the 
7th  ^November,  1848  ;  and  that  an  account  might  be  taken  of  what  [  *6ttf  J 
was  produced  by  the  sale  of  thirty  shares,  part  of  the  eighty-five 

(1)  9  R.  B.  148  (13  Ves.  105).  (6)  43  B.  B.  178  (1  My.  &  Or.  226). 

(2)  37  B.  B.  39  (2  CI.  &  Pin.  102).  (7)  41  B.  B.  30  (3  My.  &  K.  113). 

(3)  48  B.  B.  94  (7  Sim.  539 ;  8.  G.  (8)  54  B.  B.  485  (4  Y.  &  C.  Ex.  Eq. 
4  My.  &  Cr.  269).  358). 

(4)  5  B.  B.  295  (6  Ves.  26<>).  (9)  10  B.  B.  5  (15  Ves.  34). 

(5)  53  K.  R.  34  (3  Madd.  191).  (10)  27  B.  R,  136  (1  Sim.  1). 
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staniland  shares  sold  by  the  defendant,  and  also  of  the  present  value  of  the 
willott.  thirty  shares,  and  of  the  amount  of  the  dividends  which  would  have 
accrued  due  thereon,  since  the  same  were  so  sold,  if  the  same  had 
not  been  disposed  of,  and  also  of  what  would  have  been  the  present 
value  of  thirty  new  shares  in  the  Company,  if  the  same  had  been 
allotted  to  the  defendant,  in  respect  of  the  thirty  original  shares  so 
sold  by  him,  and  that  the  defendant  might  be  decreed  to  pay  the 
plaintiff  either  the  amount  of  the  money  produced  by  the  sale  of  the 
thirty  shares  with  interest  thereon  at  61.  per  cent,  per  annum,  from 
the  day  the  shares  were  sold,  or  a  sum  of  money  equal  to  the  present 
value  of  thirty  shares,  and  the  dividends  which  would  have  accrued 
on  such  thirty  shares  so  sold,  if  the  same  had  not  been  disposed  of,  as 
might  be  most  for  the  advantage  of  the  plaintiff,  after  making  just 
allowances ;  and  that  the  defendant  might  also  be  decreed  to  pay  to 
the  plaintiff  such  a  sum  of  money  as  might  be  equal  to  the  present 
value  of  thirty  new  shares  in  the  Company ;  and  that  an  account 
might  also  be  taken  of  all  payments  bond  fide  made  by  the  defendant 
to  or  on  behalf  of  the  plaintiff,  since  the  7  th  November,  1843  ;  and 
that  in  the  meantime  the  defendant  might  be  restrained  from  selling 
or  disposing  of  or  receiving  the  dividends  now  due  or  to  become  due 
upon  the  shares ;  and  for  a  receiver.  The  decree  appealed  from 
ordered  that,  the  plaintiff  by  his  counsel  declining  an  issue  to  try 
the  validity  of  the  original  transfer  of  the  shares,  and  the  defendant 
submitting  to  pay  the  annuity  of  680/.  (l)  to  the  plaintiff,  it  should  be 
referred  to  the  Master  to  take  a  proper  security  for  the  payment  of 
the  annuity. 
[  668  ]  The  questions  in  the  case  to  which  I  think  it  necessary  to  advert 

are,  whether  the  shares  in  question  were  transferred  to  the  defen- 
dant as  a  donatio  mortis  causa,  and  whether,  the  donor  not  having 
died,  the  defendant  has  continued  to  possess  those  shares  as  a 
trustee  for  the  plaintiff,  and  ought  to  be  decreed  to  retransfer 
them. 

In  November,  1846,  the  present  bill  was  filed,  and,  among  other 
allegations  and  charges,  it  is  charged  that  the  transfer  of  the  shares 
in  question  was  improperly  obtained,  and  that  according  to  the 
defendant's  own  showing,  the  object  and  intention  of  the  plaintiff 
touching  the  shares  were  testamentary,  and  ought  to  have  been 
carried  into  effect  by  a  will  or  codicil,  and  that  the  plaintiff  never 
expressed  any  intention  to  transfer  the  shares  by  an  immediate 

(1)  This  reference  to  an  annuity  is  explained  in  the  judgment,  post,  p.  252.— 
O.  A-  S. 
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transfer  so  as  to  make  the  same  the  absolute  property  of  the  defen-  stanilakd 
dant,  or  deprive  the  plaintiff  of  the  shares  in  the  event  of  his  willott. 
recovery,  and  the  operation  and  effect  of  the  transfer  were  not 
explained  to  the  plaintiff,  and  he  was  not  in  fact  capable  of  under- 
standing the  same,  and  that,  under  the  circumstances,  a  trust  and 
confidence  were  reposed  in  the  defendant  touching  the  disposal  of 
the  shares,  and  the  defendant  became  and  was  a  trustee  of  such 
shares  for  the  plaintiff,  and  was  bound  to  transfer  the  same  and 
account  for  the  dividends  to  him.  The  bill  further  charged  that  it 
never  was  the  intention  of  the  plaintiff  to  vest  the  shares  in  the 
defendant,  in  the  event  of  the  plaintiff  recovering  from  his  attack, 
and  that  the  payments  made  by  the  defendant  were  not  made,  and 
do  not  appear  to  have  been  made,  on  account  of  any  annuity,  and 
that  the  same  were  in  fact  made  by  the  defendant  as  payments  on 
account  of  the  plaintiff  out  of  money  in  the  defendant's  *hands  [  *669  ] 
received  on  account  of  the  dividends  of  the  shares. 

The  defendant  having  put  in  his  answer,  and  the  cause  being  at 
issue,  evidence  was  given  on  the  part  of  the  plaintiff  and  the 
defendant;  and  the  cause  came  on  to  be  heard  before  the  Vice- 
Ghancellor  Wigram,  who  made  a  decree  to  the  effect  I  have  before 
mentioned. 

I  have  maturely  considered  the  evidence  in  the  cause,  and  the 
arguments  urged  on  both  sides  at  the  Bar,  and  I  am  of  opinion 
that  the  decree  ought  to  be  reversed,  and  that  a  decree  ought  to 
be  made  in  accordance  with  the  prayer  of  the  bill,  except  so 
far  as  it  prays  a  declaration  that  the  transfer  was  improperly 
obtained. 

It  is  unnecessary  for  me  to  decide  whether  or  not  the  plaintiff 
was  at  the  time  of  the  transfer  in  a  state  competent  for  such  a 
transaction,  or  whether  the  transfer  obtained  at  such  a  time  and 
under  such  circumstances  was  properly  or  improperly  obtained :  but 
in  reference  to  these  points,  I  think  it  right  to  observe  that  I  think 
the  defendant  has  no  just  reason  to  complain  that  the  trans- 
action has  been  the  subject  of  great  suspicion,  because  the  defendant 
knew  who  was  the  plaintiff's  solicitor,  and  the  situation  of  the 
plaintiff  at  the  time  of  the  transfer  was  such,  that  it  could  not  be 
deemed  to  be  a  proper  course  of  conduct  to  obtain  a  transfer  of 
property  of  the  value  of  20,000/.  without  calling  in  that  solicitor  or 
giving  the  plaintiff  the  protection  of  some  other  advice  as  to  the 
real  character  of  the  transaction  besides  that  which  he  appears  to 
have  had. 
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Stanilaud        When  property  is  obtained  by  way  of  alleged  gift  from  individuals 

Willott.     who  suppose  themselves  about  to  die,  *it  is  the  duty  of  a  court  of 

[  •670  ]      justice  to  watch  the  evidence  of  the  transaction  most  narrowly :  at 

the  same  time  upon  the  evidence  as  it  stands  in  the  cause,  I  am 

not  prepared  to  say  that  the  defendant  was  guilty  of  any  fraud  or 

misrepresentation  in  obtaining  the  transfer  of  the  shares. 

The  substance  and  general  result  of  the  evidence  given  in  the 
cause  is,  that  in  the  year  1848  the  plaintiff  was  possessed  of  eighty- 
five  shares  in  the  East  London  Waterworks  Company ;  and,  on  the 
1st  November,  1848,  was  seized  by  a  fit  of  apoplexy  or  epilepsy  so 
severe  that  he  was  in  extreme  danger  of  death.  He  could  not  be 
removed  from  the  sitting-room  in  which  he  was  attacked,  and  was 
put  to  bed  on  the  floor,  where  he  remained  some  days  in  a  serious 
state  of  illness.  The  medical  attendant  had  desired  the  servant  to 
send  for  the  plaintiff's  friends:  he  does  not,  however,  appear  to 
have  had  many  friends,  and  none  who  visited  him.  The  defendant 
was  a  second  cousin,  and  the  servants  sent  for  him,  and  he 
immediately  came  and  continued  to  visit  the  plaintiff  almost  daily 
until  the  4th  November.  On  that  day  the  plaintiff  told  him  he  did 
not  think  he  should  get  better,  and  that  he  wished  to  give  the 
defendant  more  than  he  had  already  bequeathed  to  him,  and  that 
he  wished  to  give  him  the  shares  he  had  in  the  East  London 
Waterworks  Company,  and  requested  him  to  attend  to  his  funeral, 
and  then  gave  the  defendant  his  watch  to  wear  for  his  sake,  and 
also  took  two  mourning  rings  from  his  purse  and  gave  them 
to  him. 

On  the  6th  November  the  defendant  gave  directions  at  the  office 
of  the  East  London  Waterworks  Company,  that  a  transfer  of  the 
eighty-five  shares  might  be  prepared  to  himself.  On  the  same  day, 
the  defendant  called  on  the  plaintiff  in  company  with  a  friend  of 
[  *67!  ]  his,  *a  Mr.  Walker,  who  does  not  appear  to  have  visited  the  plaintiff 
before ;  and  Mr.  Walker  then  (according  to  the  evidence)  told  the 
plaintiff  that  the  defendant  had  informed  him  that  he  (the  plaintiff) 
intended  to  give  to  the  defendant  his  shares  in  the  East  London 
Waterworks  Company ;  and  being  asked  if  it  was  his  wish  to  give 
the  shares  to  the  defendant  the  plaintiff  said  that  it  was,  adding 
that  the  defendant  was  a  fine  fellow,  and  he  had  a  great  regard 
for  him. 

On  the  evening  of  the  same  day,  the  secretary  of  the  Company, 
in  consequence  of  the  transfer  not  having  been  ordered  by  the 
plaintiff  himself  or  through  a  broker,  called  at  the  plaintiff's  house, 
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and,  upon  stating  that  he  desired  to  see  him  on  particular  business,  Staniijlnd 
was  admitted  to  his  room,  where  he  was  in  bed  upon  the  floor,  and  willott. 
told  him  that  a  transfer  of  the  shares  had  been  ordered,  and  asked 
him  if  it  was  all  right,  or  words  to  that  or  the  like  effect,  where- 
upon the  secretary  left  the  transfer  with  the  plaintiff.  On  the 
following  day  the  defendant,  accompanied  by  Mr.  Walker,  called 
upon  the  plaintiff,  and  Mr.  Walker  handed  the  transfer  to  the 
plaintiff  as  he  lay  in  bed,  who  signed  it.  Mr.  Walker  attested  it, 
and  in  his  evidence  states  that  the  plaintiff  said  to  him,  "  don't  you 
think  I  have  behaved  liberally  to  William,"  meaning  the  defendant. 
The  plaintiff  continued  confined  to  his  bed  in  the  room  where  he 
had  been  seized  by  the  fit,  under  very  severe  remedies,  his  head 
resting  upon  a  bag  of  ice  when  he  executed  the  transfer  of  the 
shares.  On  the  28rd  October,  1888,  the  plaintiff  made  his  will, 
whereby  he  gave  the  defendant  and  the  defendant's  brother  10,0002. 
each,  and  the  residue  he  gave  to  his  own  brother  Hugh  William 
Staniland,  who  died  in  the  year  1841.  Evidence  has  been  given, 
that,  in  speaking  of  these  shares,  the  plaintiff  has  been  heard  to 
say  that  *he  would  not  sell  them  to  any  one,  but  that  he  intended  [  *672  ] 
to  give  them  away. 

The  plaintiff's  brother  Hugh  William  Staniland  having  died,  the 
children  of  Matthew  Howitt,  who  were  his  nephews  and  nieces, 
thereby  became  his  nearest  relations :  the  defendant  was  his  second 
cousin.  Evidence  is  given  to  prove  that  the  plaintiff  had  a  great 
dislike  to  Matthew  Howitt  and  his  children,  and  that  he  professed  a 
great  regard  for  the  defendant. 

The  testator  was  confined  to  his  house  for  three  or  four  weeks 
after  the  attack.  At  the  end  of  November  or  beginning  of  Decem- 
ber, the  plaintiff  recovered  sufficiently  to  go  abroad,  and  for  a  short 
time  after  this  period,  up  to  the  time  of  the  commission  of  lunacy 
issuing,  the  plaintiff  was  perfectly  competent  to  the  management 
of  his  affairs.  But,  unfortunately,  here  again  there  is  no  evidence 
as  to  what  took  place,  between  the  plaintiff  and  defendant  after  the 
plaintiff's  recovery,  but  the  defendant's  own  statement. 

The  account  the  defendant  gives  of  the  subsequent  transactions 
is,  that  at  the  end  of  November,  or  in  the  beginning  of  December, 
the  plaintiff  called  on  him,  and  that  the  defendant  then  returned 
the  watch  to  the  plaintiff,  and  proposed  to  transfer  the  shares ;  that 
the  plaintiff  received  the  watch,  but  refused  to  have  the  shares 
re  transferred,  stating  as  his  reason  that  he  might  have  another 
attack,  and  if  he  had,  he  might  not  be  able  to  return  them  to  the 
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Stanilakd    defendant,  and  that  he  should  be  quite  satisfied  if  the  defendant 

Willott.     allowed  him  6802.  per  annum  during  his  life,  that  sum  being  the 

amount  of  dividends  upon  the  shares ;  that  the  defendant  agreed  to 

pay  the  plaintiff  an  annuity  of  that  amount ;  that  such  agreement 

[  *67S  ]  was  merely  *verbal ;  that  no  annuity  was  otherwise  granted,  nor 
was  ever  secured  or  evidenced  by  any  written  instrument  or 
memorandum,  and  that  no  third  person  was  present  at  the  time 
when  it  is  alleged  to  have  been  made ;  that  the  shares  remained  in 
the  defendant's  name,  and  that  he  afterwards  sold  a  part  of  them ; 
that  during  the  interval  that  occurred  between  the  transfer  of  the 
shares  and  the  issuing  of  the  commission  the  defendant  paid  most 
of  the  current  expenses  of  the  plaintiff,  and  made  to  him  various 
small  advances,  and  upon  two  or  three  occasions  invested  money 
in  the  purchase  of  stock  in  the  plaintiff's  name,  but  that  no  account 
was  ever  rendered  by  the  defendant,  or  settled  between  him  and 
the  plaintiff,  and  that  the  payments  made  by  the  defendant  on 
account  of  the  plaintiff  amounted  to  1,889/.  5«.  4d.,  and  that  the 
defendant  invested  the  sum  of  5002.  19*.  6d.  in  the  plaintiff's  name 
in  Bank  stock. 

The  regard  which  the  plaintiff  undoubtedly  had  for  the  defendant 
and  the  disposition  which  he  made  by  his  will  in  favour  of  the 
defendant,  and  the  subsequent  death  of  the  residuary  legatee,  and 
the  exclusion  of  the  Howitts  from  the  will,  and  the  dislike  which 
the  plaintiff  seems  to  have  had  for  them,  all  tend  to  raise  the  pre- 
sumption that  the  testator  was  extremely  likely  to  exercise  hia 
generosity  in  the  defendant's  favour ;  at  the  same  time  he  appears 
to  have  been  a  man  attached  to  money,  and  the  shares  in  question 
constituted  one  half  of  his  fortune. 

Conceding,  however,  that  the  plaintiff  was  in  a  fit  state  to  enter 
into  the  transaction,  conceding  that  the  gift  of  so  large  a  property 
from  a  man  in  such  a  deplorable  condition  without  any  legal  adviser 

[  *674  ]  or  friend  *to  consult  with  beforehand  was  not  improperly  obtained, 
conceding  that  it  was  the  intention  of  the  plaintiff  to  transfer  the 
shares  to  the  defendant,  conceding  that  it  was  an  unimpeachable 
beneficial  gift  to  him,  still  the  question  remains  to  be  considered, 
what  was  the  real  legal  character  of  the  gift,  whether  it  was  an 
absolute  gift  inter  vivos,  or  a  gift  of  the  character  of  a  donatio  mortis 
causa,  and  therefore  avoided  by  the  recovery  of  the  donor. 

A  question  might  arise,  whether  this  transaction  would  have  been 
a  valid  donatio  mortis  causa,  if  the  illness  during  which  it  was  made 
had  proved  fatal;  and  I  propose  to   consider  first,  whether  the 
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transfer  of  the  shares  constituted  a  donatio  mortis  causd,  and,  Stanilakd 
secondly,  if  it  did,  whether  the  legal  character  of  the  transaction  Willott. 
was  afterwards  altered  by  contract  between  the  parties. 

With  regard  to  what  constitutes  a  donatio  mortis  causd,  the 
definition  by  Justinian  in  his  Institutes,  is  thus  stated,  "  Mortis 
causa  donatio  est,  quae  propter  mortis  fit  suspicionem :  cum  quis  ita 
donat,  ut,  si  quid  humanitus  ei  contigisset,  haberet  is  qui  accepit :  sin 
autem  supervixisset  is,  qui  donavit,  reciperet ;  vel  si  eum  donationis 
psenituisset,  aut  prior  decesserit  is,  cui  donatum  sit "  :  Just.  lib.  ii. 
tit.  7,  s.  1. 

Swinburne  referring  to  the  Digest,  lib.  xxxix.  tit.  6,  notices  three 
kinds  of  donatio  mortis  causd,  first,  where  a  person  not  terrified  by 
the  apprehension  of  any  present  peril,  but  moved  by  the  general 
consideration  of  man's  mortality,  makes  a  gift ;  secondly,  where  a 
person,  moved  by  imminent  danger,  gives  in  such  a  manner  that 
the  subject  is  immediately  made  his  to  whom  it  is  given ;  and, 
thirdly,  where  a  person  *being  in  peril  of  death,  gives  something,  [  *675 1 
yet  not  so  that  it  should  be  presently  his  who  received  it,  but  in  case 
only  the  giver  die.  These  definitions  will  also  be  found  stated  by 
Mr.  Roper  in  his  treatise  on  the  law  of  Legacies,  vol.  i.  page  2 :  he 
there  says,  "  It  appears  that  the  third  alone  is  the  proper  donation 
mortis  causd,  the  other  two  being  nothing  more  than  pure  irrevoc- 
able gifts  inter  vivos.  This  also  is  apparent  from  the  definition 
of  a  donation  mortis  causd  given  by  Justinian  after  the  contest 
which  prevailed  upon  the  subject  had  subsided."  Remarks  to 
the  same  effect  were  made  by  Lord  Loughborough  in  Tait  v. 
Hilbert  (l). 

With  respect  to  the  condition  contained  in  Justinian's  definition 
"  sin  autem  supervixisset  is  qui  donavit  reciperet"  it  is  not  neces- 
sary that  this  should  be  expressed.  In  Gardner  v.  Parker  (2),  Sir 
John  Leach  said,  "the  doubt  here  is  that  the  donor  has  not 
expressed  that  the  bond  was  to  be  returned  if  he  recovered.  This 
bond  was  given  in  the  extremity  of  sickness,  and  in  contemplation 
of  death ;  and  it  is  to  be  inferred,  that  it  was  the  intention  of  the 
donor  that  it  should  be  held  as  a  gift  only  in  case  of  his  death.  If 
a  gift  is  made  in  expectation  of  death,  there  is  an  implied  condition 
that  it  is  to  be  held  only  in  the  event  of  death." 

As  to  the  gift  being  made  by  an  actual  transfer  in  such  a  way  as 
to  pass  the  complete  legal  interest  as  much  as  if  a  purely  irrevocable 
gift  inter  vivos  had  been  intended,  I  would  observe  that  the  plaintiff 
(1)  2B.B.  175  (2  Yes.  Jr.  HI).  (2)  18  E.  B.  213  (3  Madd.  185). 
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Btakilakd    may  have  thought  that  an  actual  transfer  was  necessary  to  the 
Willott.     completeness  of  the  donatio  mortis  causa  ;  and,  *indeed,  so  far  from 

[  *676  j  this  being  a  reason  against  construing  the  gift  to  be  a  donatio  mortis 
causa,  it  was  at  one  time  thought  that  a  complete  legal  title  was 
necessary  to  the  perfection  of  such  a  gift.  In  Duffield  v.  Elwes  (i), 
Sir  John  Leach  held,  that  where  delivery  will  not  execute  a  com- 
plete gift  inter  vivos,  it  cannot  create  a  donatio  mortis  causd,  because 
it  will  not  prevent  property  from  vesting  in  the  executor;  and,  as  a 
court  of  equity  will  not  inter  vivos  compel  a  party  to  complete  his 
gift,  so  it  will  not  compel  the  executor  to  complete  the  gift  of  his 
testator.  This  decision  was  overruled  by  the  House  of  Lords;  Lord 
Eldon  on  that  occasion  remarking,  that,  "in  a  case  where  &  donatio 
mortis  causa  has  been  carried  into  effect  by  a  court  of  equity,  that 
court  of  equity  has  not  considered  the  interest  as  vested  by  the  gift, 
but  that  the  interest  is  so  vested  in  the  donee,  that  that  donee  has  a 
right  to  call  on  a  court  of  equity,  and,  as  to  the  personal  estate,  to 
compel  the  executor  to  carry  into  effect  the  intention  manifested  by 
the  person  he  represents"  (2). 

But  it  has  never  been  held,  that,  because  the  act  of  delivery  is 
such  as  would  in  the  case  of  a  gift  inter  vivos  confer  a  complete  legal 
title,  the  gift  cannot  be  a  donatio  mortis  causa.  The  act  of  delivery, 
or  that  which  is  equivalent  thereto,  is  one  thing,  and  the  gift  partly 
made  thereby  is  another  thing,  and,  when  Lord  Cottenham  in 
Edwards  v.  Jones  (a)  said  "  a  donatio  mortis  causa  leaves  the  whole 
title  in  the  donor,  unless  the  event  occurs  which  is  to  divest  him," 
he  was  speaking  of  the  gift  itself,  and  not  of  the  mere  act  of  delivery, 

[  *677  ]  or  that  which  is  equivalent  thereto ;  and  *his  decision  is  not  at  all 
at  variance  with  that  to  which  I  have  come  in  the  present  case. 
He  expresses  himself  in  these  terms ;  "  Here  is  an  instrument  pur- 
porting to  be  a  regular  assignment,  exactly  in  the  same  form  as 
where  the  purpose  is  absolutely  and  at  once  to  pass  the  whole 
interest  in  the  subject-matter.  A  party  making  a  donatio  mortis 
causa  does  not  part  with  the  whole  interest,  save  only  in  a  certain 
event ;  and  it  is  of  the  essence  of  such  a  gift  that  it  shall  not  other- 
wise take  effect.  A  donatio  mortis  causa  leaves  the  whole  title  in 
the  donor,  unless  the  event  occurs  which  is  to  divest  him.  Here, 
however,  there  is  an  actual  assignment  by  which  the  donor 
Mrs.  distance  transfers  all  her  right,  title,  and  interest  in  the 
subject  to  her  niece."  .  .  .    "There  is  also  a  defect  of  evidence 

(1)  1  Sim.  &  St.  239  ;  overruled  on  (2)  30  E.  R.  69  (1  Bligh,  N.  S.  5M). 

appeal,  see  30  E.  E.  69.  (3)  43  E.  B.  178  (1  My.  &  Cr.  235). 
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to  show   that  at  the  time  at  which  the  transaction  took  place    staniland 
Mrs.  distance  was  in  such  a  state  of  illness  or  expectation  of  death      willott. 
as  would  warrant  a  supposition  that  the  gift  was  made  in  contem- 
plation of  that  event." 

Having  stated  the  authorities  by  which  the  character  of  the  gift 
must  be  decided,  that  is  whether  the  legal  result  is  that  of  a  donatio 
mortis  cawd,  I  will  consider  what  in  my  judgment  is  the  correct 
judicial  inference,  from  the  evidence  in  the  cause,  of  the  plaintiff's 
intention  in  relation  to  the  gift. 

The  evidence  shows  that  the  plaintiff  at  the  time  of  the  transfer 
was  in  a  dangerous  state,  and  the  defendant's  statements  establish 
that  at  the  very  moment  of  the  gift  he  thought  that  he  was  about 
to  die,  and  that  he  stated  he  should  not  recover  from  his  illness.  He 
delivered  his  will  to  the  defendant,  and  told  him  to  take  care  of  it, 
as,  in  the  event  of  his  death,  he  feared  the  Howitts  might  come  and 
remove  it.  The  plaintiff  also  said  he  wished  to  do  more  for  the 
defendant  than  he  had  *done  by  his  will :  he  also  gave  the  defen-  [  *678  ] 
dant  his  watch,  desiring  him  to  wear  it  for  his  sake,  and  likewise 
the  mourning  rings  which  he  used  on  his  purse;  and  Requested  him 
to  attend  to  his  funeral,  desiring  that  it  might  be  respectable,  but  not 
ostentatious. 

Such  was  the  communication  between  the  plaintiff  and  defendant 
which  accompanied  the  gift ;  and  considering  that  a  watch  is  an 
article  for  which  men  have  occasion  during  their  lives,  and  that 
there  was  a  gift  of  it,  accompanied  with  directions  as  to  the  conduct 
of  his  funeral,  and  with  the  delivery  of  the  will,  and  mourning  rings 
off  his  purse,  attended  with  a  statement  from  the  party  that  he 
should  not  recover  from  his  illness,  I  think  that  the  result  of  this 
evidence  proves  that  the  gift  was  made  under  the  impression,  and 
in  contemplation  on  the  part  of  the  donor,  that  he  was  about  to  die. 
I  also  think  that  the  undisputed  fact  that  the  plaintiff  was  a  frugal, 
if  not  a  penurious,  man,  much  interested  in  his  property,  is  not  to 
be  disregarded  in  estimating  his  motives  and  intentions  at  the  time 
of  the  gift. 

The  evidence,  however,  does  not  rest  here.  The  facts  which  took 
place  after  the  recovery  I  deem  to  be  very  important  in  support  of 
the  inference  which  seems  to  me  to  result  from  the  facts  which 
occurred  at  the  time  of  the  gift.  The  defendant  returned  the  watch, 
and  professes  not  only  to  have  been  willing,  but  to  have  voluntarily 
proposed  to  retransfer  the  shares.  Whether  he  returned  the  mourn- 
ing rings,  or  whether  the  plaintiff  from  that  time  used  his  purse 
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Staniland    without  those  accompaniments,  does  not  appear :  I  infer  that  the 
Willott.     rings  had  been  used  as  slides  for  the  purse. 
[  #679  ]  It  seems  to  me  that  if  the  defendant's  inference  *from  what  had 

passed  at  the  time  of  the  gift  had  been  that  the  plaintiff  intended 
an  absolute  gift  inter  vivos,  that  was  no  reason  for  his  actually 
returning  the  watch  and  proposing  to  retransfer  the  shares.  I  can 
draw  no  inference  from  the  facts,  but  that  the  defendant  received 
the  gift  upon  the  distinct  understanding  that  it  was  to  be  absolute 
only  in  the  event  of  death.  The  reason  which  the  defendant  states 
that  the  plaintiff  gave  why  the  shares  should  not  be  retransferred, 
appears  to  be  also  consistent  with  this  view,  and  shows  that  the 
plaintiff  intended  to  reserve  the  beneficial  interest  during  his  life. 
The  reason  the  defendant  states  to  have  been  given  was  not  that 
the  plaintiff  intended  the  gift  to  be  absolute,  but  that  the  plaintiff 
might  be  attacked  by  another  fit,  which  might  prevent  him  from 
again  giving  the  shares  to  the  defendant ;  which  seems  to  me  to 
have  imported  that  the  shares  were  suffered  to  remain  in  the  defen- 
dant's name  for  the  same  reason  for  which  they  had  been  originally 
transferred,  that  is,  to  secure  them  to  the  defendant  in  the  event  of 
the  plaintiff's  death. 

It  does  not  escape  me  that  the  plaintiff  might  have  accepted  a 
retransfer  of  the  shares,  and  secured  them  to  the  defendant  at  his 
death  by  altering  his  will ;  but  that  would  have  occasioned  some 
expense,  and  would  have  subjected  the  defendant  to  the  legacy 
duty  on  the  shares,  circumstances  which,  from  the  character 
ascribed  to  the  plaintiff,  I  think  may  be  reasonably  presumed  to 
have  operated  with  him  in  not  taking  the  retransfer ;  but,  from 
this  fact  it  is  quite  clear  that  the  plaintiff  did  not  intend  that  the 
defendant  should  derive,  nor  did  the  defendant  expect  to  derive, 
any  profit  from  the  shares  during  the  plaintiff's  life,  as  will  also 
appear  from  the  circumstances  to  which  I  shall  advert  in  considering 
the  second  question. 
[  680  ]  I,  therefore,  feel  bound  to  declare  that  the  original  transaction 

constituted  a  donatio  mortis  causa,  and  that  the  shares,  after 
the  plaintiff's  recovery  from  the  illness  during  which  the  gift 
was  made,  were  held  by  the  defendant  as  a  trustee  for  the 
plaintiff. 

The  next  question  is,  whether  the  nature  and  character  of  the 
plaintiff's  interest  and  title  in  and  to  the  shares  was  altered  by 
any  contract  between  the  plaintiff  and  the  defendant  after  the 
plaintiff's  recovery. 
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The  defendant's  case  seems  to  consist  of  two  distinct  and  not  Staniland 
very  consistent  parts,  first,  that  the  testator  made  a  perfect  and  willott* 
absolute  gift  of  the  shares  in  November,  and,  secondly,  that  at 
all  events  the  shares  became  the  absolute  property  of  the  defendant, 
in  consideration  of  a  contract  to  pay  to  the  plaintiff  an  annuity  of 
6801.,  which  was  the  amount  of  the  annual  dividends  which  had 
been  paid  upon  the  shares.  The  alleged  agreement  on  the  part 
of  the  plaintiff  to  accept  this  annuity  as  a  consideration  for  the 
shares,  and  the  fact  that  the  payments  afterwards  made  by  the 
defendant  had  any  relation  to  such  an  annuity,  rest  wholly  on  the 
bare  allegation  of  the  defendant  himself.  The  payments  that  were 
made  might  have  been  made  on  account  of  such  an  annuity ;  but 
there  is  no  proof  whatever  that  they  were  made  on  that  account. 
There  is  no  proof  whatever  that  they  were  not  made  on  account  of 
the  dividends.  Indeed,  as  the  alleged  annuity  is  admitted  not  to 
have  been  secured  in  any  way,  or  evidenced  even  by  any  memo- 
randum, it  is  only  reasonable  to  refer  the  payments  to  the  dividends 
on  the  shares  considered  as  vested  in  the  defendant  as  a  trustee  for 
the  plaintiff  after  his  recovery,  rather  than  to  an  annuity  which  is 
not  only  unsecured,  but  was  *not  evidenced  in  writing  at  all,  or  even  [  *6Si  ] 
capable  of  being  proved  by  testimony. 

It  is  contrary  to  experience  that  a  man  will  part  with  a  very  large 
proportion,  and  indeed  with  half  of  his  fortune  as  this  appears  to 
have  been,  in  consideration  of  an  annuity,  when  he  not  only  had 
no  security  for  the  annuity,  but  was  even  without  the  means,  in  the 
event  of  the  grantor's  death  insolvency  or  bankruptcy  or  insanity 
or  denial  of  the  contract,  of  proving  that  any  agreement  was  ever 
entered  into  for  the  payment  of  it.    But  be  this  as  it  may,  it  is 
sufficient  to  say,  that  there  is  no  evidence  whatever  of  the  alleged 
agreement  or  understanding  to  relinquish  the  shares  in  considera- 
tion of  an  annuity,  or  that  the  payments  made  were  so  made  on 
account  of  such  annuity,  and  not  on  account  of  the  dividends  on 
the  shares.    Neither  is  there  any  evidence  whatever  of  any  con- 
firmation of  the  gift,  so  as  to  convert  it  into,  or  give  it  the  effect 
of,  an  absolute  irrevocable  gift  inter  vivos. 

One  witness  states  that  the  plaintiff  soon  after  bis  recovery  stated 
that  he  was  going  to  receive  his  dividends  on  the  shares,  from  which 
it  would  appear  that  he  still  regarded  them  as  his  own,  and  the 
defendant  merely  as  trustee  for  him ;  but  I  do  not  consider  her 
statement  to  be  receivable  in  evidence,  and,  therefore,  in  no  respect 
act  upon  it.    The  possibility  of  a  misapprehension,  in  tbo  affect  of 
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[  *682  ] 


expressions  which  were  likely  to  have  occurred  upon  the  occasion 
referred  to,  is  very  obvious. 

A  consent  on  the  part  of  the  plaintiff  that  the  defendant  should 
retain  the  shares  in  his  name  but  pay  over  the  amount  of  the 
dividends  received  upon  them,  or  an  annual  sum  equal  to  that 
amount,  very  much  'resembles  the  payment  of  an  annuity,  and  a 
very  slight  alteration  in  the  form  of  expression  would  make  a 
material  difference  in  the  effect;  but,  taking  the  whole  of  the 
defendant's  statement  into  consideration  in  connection  with  the 
other  facts  of  the  case,  I  do  not  think  there  is  any  ground  for 
holding  that  the  trust  under  which  the  defendant  held  the  shares 
after  the  plaintiff's  recovery  has  been  at  all  affected  or  varied  by 
any  subsequent  contract. 

The  result  consequently  in  my  judgment  is,  that  the  defendant 
continued  to  hold  the  shares  as  trustee  for  the  plaintiff  up  to  the 
time  of  filing  the  bill,  and,  as  such,  that  he  must  be  decreed  to 
retransfer  such  shares,  and  to  account  upon  the  footing  of  his 
having  held  them  as  such  trustee.  The  decree  of  the  Vice- 
chancellor  must  therefore  be  reversed,  and  the  defendant  must  be 
ordered  to  account. 


Mr.  Bolt  submitted  that,  inasmuch  as  the  bill  contained 
charges  of  fraud  which  were  not  substantiated,  the  plaintiff  ought 
not  to  have  the  costs. 

The  Lord  Chancellor  however  said  that  he  did  not  see  that  the 
costs  had  been  increased  by  such  charges,  and,  no  evidence  having 
been  adduced  either  by  the  plaintiff  to  support  them  or  by  the 
defendant  to  repel  them,  he  did  not  think  that  the  costs  of  the  suit 
ought  to  be  affected  thereby. 


I860. 
Dec.  2,  3. 

1852. 
Feb.  26. 

Lord 
Tbuko,  L.C. 

[688] 


HUGHES  v.  WILLIAMS. 

(3  Mac.  &  G.  683-692 ;  S.  0.  16  Jur.  415 ;  19  L.  T.  341.) 

A.  B.  being  seised  in  fee  of  four  estates,  mortgaged  two  of  them,  and 
subsequently  settled  the  mortgaged  estates  and  one  of  the  others  on  his 
marriage  on  himself  for  life,  with  remainder  to  his  son  in  tail,  and  cove- 
nanted against  incumbrances ;  but  the  settlement  did  not  recite  that  there 
were  any  incumbrances.  He  afterwards  mortgaged  the  fourth  estate  and 
took  the  benefit  of  the  Insolvent  Debtors'  Act  After  this,  a  creditor  on 
certain  bills  of  exchange  became  a  registered  judgment  creditor,  and  then 
filed  a  bill  against  the  tenant  in  tail,  and  the  assignee  under  the  insolvency, 
and  the  other  incumbrancers  praying  a  sale  in  satisfaction  of  the  judg- 
ment debt  and  what  might  be  paid  by  the  plaintiff  in  discharge  of  prior 
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incumbrances,  subject  to  the  estate  and  interest  of  the  tenant  in  tail  under       Hughbs 
the  settlement :  Held,  reversing  a  decree  of  foreclosure  against  the  tenant  in  •• 

tail,  that  the  settled  estates  must  be  regarded  as  exonerated  from  incum-     Williams. 
brances  as  between  A.  B.  the  settlor  and  the  tenant  in  tail,  and  that  the 
plaintiff  was  subject  to  the  same  equities  as  the  settlor  ;  and  that  as  the 
judgment  debt  was  itself  subsequent  to  the  settlement,  the  tenant  in  tail 
could  not  be  affected  by  the  judgment 

Among  other  incumbrances  on  the  estates  in  question,  was  a  legacy  of 
8002.  subject  to  the  payment  of  which  the  estates  had  been  devised  to  A.  B. ; 
the  testator's  death  took  place  in  1810,  and  the  bill  was  filed  in  1843,  at 
which  time  the  legacy  and  the  arrears  of  interest  thereon  remained  unpaid : 
Held,  that  the  arrears  of  interest  on  the  legacy  could  only  be  recovered 
from  within  six  years  from  the  filing  of  the  bill. 

This  was  an  appeal,  by  the  defendant  Edward  Bichard  Bees  the 
tenant  in  tail  under  a  settlement,  against  a  decree  of  the  late  Vice- 
Chancellor  Wigram  directing  a  foreclosure  under  the  following 
circumstances.  The  bill  was  filed  by  a  judgment  creditor  and 
equitable  mortgagee  of  Edward  Bees  the  settlor,  who  had  become 
insolvent,  to  redeem  prior  incumbrances.  The  tenancy  in  tail  was 
created  by  Edward  Bees  under  a  settlement  previously  to  the  judg- 
ment debt.  The  decree  was  also  appealed  against  upon  the  ground 
that  one  of  the  incumbrancers  who  was  a  legatee  under  the  will  of 
the  settlor's  father  had  been  allowed  interest  for  a  greater  number 
of  years  than  was  allowable  under  the  Statute  of  Limitations. 

In  the  year  1810  Edward  Bees,  the  father  of  Edward  Bees  the 
settlor,  devised  his  real  property  to  his  son  Edward  Bees,  in  fee, 
subject  to  the  payment  of  certain  legacies,  among  which  was  a 
legacy  of  8002.  to  the  "defendant  Catherine  Bees,  which  had  not  [  *684  ] 
been  paid  at  the  date  of  the  filing  of  the  bill.  The  testator  died  in 
the  same  year :  his  real  property  consisted  of  four  estates  called 
Tycanol,  Foesfack,  Panthowell  and  Caerdalen. 

In  1818,  Edward  Bees  the  son  mortgaged  Tycanol  and  Caerdalen 
to  B.  B.  Williams ;  and  in  1822,  made  a  settlement  on  his  marriage 
of  all  the  estates  but  Foesfack.  Under  this  settlement  he  took  an 
estate  for  life,  and  the  appellant  Edward  Bichard  Bees  an  estate 
tail  in  remainder ;  and  Edward  Bees  the  son  thereby  covenanted 
against  incumbrances  made  by  himself  or  any  of  his  ancestors: 
the  settlement  did  not  recite  that  there  were  any  incumbrances  on 
the  estate. 

In  the  year  1823,  Edward  Bees  the  son  granted  a  mining  lease 
to  one  Thorpe  of  certain  collieries  under  the  Tycanol  estate ;  and 
in  1886,  mortgaged  Foesfack  to  Henry  Lawrence. 

In  1843,  Elizabeth  Hughes,  as  the  personal  representative  of 
David  Hughes,  to  whom  Edward  Bees  the  son  was  indebted  on 
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Hughes  certain  bills  of  exchange,  became  a  registered  judgment  creditor  of 
Williams.  Edward  Bees  the  son,  and  the  latter  deposited  Thorpe's  lease  with 
Elizabeth  Hughes,  and  agreed  to  grant  a  legal  mortgage  of  the 
lease,  as  a  collateral  security  for  the  payment  of  the  judgment  debt. 
In  the  year  1844,  Edward  Bees  the  son  took  the  benefit  of  the 
Insolvent  Debtors'  Act,  and  Henry  Ghappell  was  appointed  assignee 
of  his  estate  and  effects. 

In  1845,  Elizabeth  Hughes  filed  the  present  bill  against  the 

[  *686  ]  several  incumbrancers,  and  against  Edward  *Bichard  Bees  and 
Henry  Ghappell,  praying,  amongst  other  things,  that  an  account 
might  be  taken  of  the  debts  due  to  her,  and  that  it  might  be  declared 
that  she  was  entitled  to  a  charge  and  an  equitable  mortgage ;  and 
that  it  might  be  ascertained  whether  the  defendants  Williams  and 
Lawrence  were  entitled  to  any  charge,  and  that  an  account  might 
be  taken  of  what,  if  any  thing,  was  due  to  Catherine  Bees ;  and 
that  the  priority  of  the  estates  and  charges  might  be  ascertained ; 
and  that  the  plaintiff  might  be  permitted  to  pay  off  the  debts  prior 
to  her  own,  and  that  the  defendants  might  be  decreed  to  deliver  up 
possession  of,  and  to  convey,  the  mortgaged  premises  to  the 
plaintiff;  and  that  what  the  plaintiff  should  pay  in  redemption 
might  be  added  to  her  own  debt;  and  that  that  sum  might  be 
raised  and  paid  to  her  by  sale  of  the  hereditaments  or  a  sufficient 
part  thereof  subject  to  the  estates  and  interests  therein  of  the  issue 
of  the  said  Edward  Bees  the  son. 

The  cause  came  on  for  hearing  before  the  Vice-Chancellor  Wigram, 
who  made  a  decree,  whereby  it  was  ordered,  among  other  things, 
that  an  account  should  be  taken  of  what  was  due  to  Catherine  Bees 
for  principal  and  interest,  such  interest  to  be  calculated  from  the  end 
of  one  year  after  the  testator's  death ;  that  an  account  should  be  taken 
of  what  was  due  to  Williams,  and  Lawrence ;  that,  on  payment  by 
the  plaintiff  to  Catherine  Bees,  Williams,  and  Lawrence,  they  should 
release  and  convey ;  and  that,  in  default  of  payment  by  the  plaintiff 
to  them,  the  bill  should  be  dismissed;  that  in  case  the  plaintiff 
should  redeem  them,  and  in  case  Henry  Chappell  should  pay  the 
plaintiff  what  she  should  so  pay  to  Catherine  Bees,  Williams,  and 
Lawrence,  and  her  own  debt,  the  plaintiff  should  convey  to  Chappell, 

[  *686  ]  but  that,  in  default  of  his  paying  those  sums  *to  her,  he  should  be 
foreclosed ;  that,  in  case  of  such  foreclosure,  and  of  Edward  Bichard 
Bees  paying  such  sum  to  the  plaintiff,  she  should  convey  to  him, 
but  that,  in  default  of  his  paying  those  sums,  he  should  bo- 
foreclosed. 
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Mr.  Rolt,  for  the  plaintiff,  supported  the  decree  appealed  from,      huohks 

The  Attorney-General  and  Mr.  Pitman,  for  R.  B.  Williams, 
also  supported  the  decree. 

Mr.  Freeling  appeared  for  Catherine  Bees  and  certain  other 
incumbrancers,  and,  with  reference  to  that  part  of  the  deoree 
which  was  impeached  on  the  ground  that  interest  had  been 
awarded  on  the  legacy  from  the  death  of  the  testator,  referred  to 
the  25th  and  42nd  sections  of  8  &  4  Will.  IV.  c.  27,  and  submitted 
that  this  was  a  case  of  express  trust  within  the  former  section: 
Ward  v.  Arch  (l),  Young  v.  Lord  Waterpark  (2),  Christ's  Hospital  v. 
Grainger  (8),  Gough  v.  Btdt  (4), 

Mr.  J.  Parker  and  Mr.  Terrell,  for  the  appellant  Edward 
Bichard  Bees,  the  tenant  in  tail,  contended  that  the  bill  ought  to 
have  been  dismissed  against  him,  or  at  most  that  the  only  decree 
which  could  be  made  would  be  for  a  sale,  subject  to  the  rights  of 
the  defendant  the  tenant  in  tail ;  that  the  tenant  in  tail  under  the 
settlement  ought  to  be  indemnified  by  the  tenant  for  life  against  all 
incumbrances  created  by  him  subsequently  to  the  settlement,  and 
that  with  respect  to  these  it  was  clear,  that  the  plaintiff  could 
assert  no  better  equity  than  the  tenant  for  life;  that,  even  with 
*respect  to  the  pre-existing  charges,  of  which  the  settlement  took  [  •687  ] 
no  notice,  the  plaintiff  taking  under  the  tenant  for  life  could  not 
foreclose  the  tenant  in  tail,  as  the  right  to  redemption  and 
foreclosure  was  co-extensive,  and  if,  which  was  evident,  the 
remainder-man  could  not  redeem  the  tenant  for  life,  so  neither 
could  the  latter  nor  his  assignee  foreclose  him :  Averall  v.  Wade  (6), 
Ravaid  v.  Russell  (6),  Rqffety  v.  King  (7). 

Mr.  Rolt,  in  reply,  submitted  that  the  plaintiff  was  a  purchaser 
without  notice,  and  as  such  had  a  right  to  have  the  mortgages  paid 
out  of  the  estates  generally  to  be  apportioned  by  the  Master.  He 
referred  to  the  cases  of  Neate  v.  The  Duke  of  Marlborough  (8),  Whit- 
worth  v.  Gaugain  («).  On  the  question  of  interest  on  the  legacy  he 
cited  Hunter  v.  Nockolds  (io),  Phillipo  v.  Munnings  (li). 

(1)  56  R.  R.  99  (12  Sim.  472).  (7)  44  R  R.  126  (1  Keen,  601). 

(2)  60  R  R.  324  (13  Sim.  204).  (8)  45  R  R.  304  (3  My.  &  Cr.  407). 

(3)  84  R.  R.  128  (1  Mac.  &  G.  460).  (9)  65  R.  R  488  (i  Ph.  728). 

(4)  80  R  R  19  (16  Sim.  323).  (10)  84  R  R.  217  (1  Mac.  &  G.  640)- 

(5)  46  R.  R.  218  (LI.  &  G.  252),  (11)  45  R.  R.  63  (2  My.  &  Or 

(6)  34  R  R.  257  (Younge,  9), 
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Hughes  Mr.  Terrell  referred  to  the  18th  section  of  the  Act  1  &  2  Vict. 

Williams.     c*  HO. 

1852.  The  Lord  Chancellor  stated  the  facts  of  the  case  and  the  decree 

Feb' 26'  as  above  set  forth.    His  Lordship  then  proceeded  as  follows : 

Against  this  decree  the  defendant  Edward  Richard  Bees  has 
appealed.  The  objections  made  by  him  are  these, — first  that  the 
interest  on  the  legacy  to  Catherine  Bees  is  to  be  calculated  from  the 
[  *688  ]  end  of  one  year  after  the  *  testator's  death,  instead  of  being  confined 
to  the  period  of  six  years  allowed  by  the  Statute  of  Limitations, 
8  &  4  Will.  IV.  c.  27 ;  secondly,  that,  looking  to  the  state  of  the 
pleadings  and  to  the  merits  of  the  case,  the  plaintiff  has  no  right  to 
foreclose  the  appellant ;  thirdly,  that  there  is  no  reference  as  to  the 
existence  and  priority  of  the  incumbrances ;  fourthly,  that  a  sale 
would  be  the  proper  remedy  rather  than  a  foreclosure. 

With  regard  to  the  first  objection,  as  to  the  arrears  of  interest, 
this  must  have  been  an  inadvertence  in  drawing  up  the  decree. 
The  Vice-Chancellor  could  not  have  intended  to  give  interest  for 
so  long  a  period.  That  would  have  been  contrary  to  one  of  his 
own  decrees;  I  allude  to  Francis  v.  Grover(\).  There  a  testator 
gave  an  annuity,  and  charged  the  same  on  his  real  estate,  and  then 
devised  the  estate  to  trustees  on  trust,  subject  to,  and  charged  with, 
the  annuity,  to  and  for  the  use  of  his  grandson ;  and  Sir  James 
Wigram  held  that  the  grandson  was  not  a  trustee  for  the  annuitant 
within  the  25th  section  of  the  statute  8  &  4  Will.  IV.  c.  27,  or 
otherwise ;  and  that  under  the  42nd  section,  the  annuitant  could 
only  recover  arrears  for  six  years  before  the  filing  of  the  bill.  And 
this  is  not  opposed  to  the  case  of  Gough  v.  Bult  (2),  which  was  cited 
at  the  Bar :  for  that  was  a  case  of  express  trust,  and  therefore  held 
to  be  within  the  saving  of  the  25th  section. 

With  respect  to  the  second  objection,  that  the  plaintiff  has  no 
right  to  foreclose  the  appellant,  the  state  of  the  pleadings  prevents 
the  plaintiff  from  doing  this.  The  statements  and  charges  of  the 
bill  do  not  drop  a  single  hint  of  any  intention  to  ask  any  such 
T  *689  ]  decree  against  the  appellant,  and  the  prayer,  so  far  from  "seeking 
such  a  decree,  does  not  point  to  any  foreclosure  at  all,  but  expressly 
prays  that  what  the  plaintiff  shall  pay  in  redemption  of  the 
several  charges  may  be  added  to  what  shall  be  found  due  to  her, 
and  that  the  same  may  be  raised  and  paid  by  sale  subject  to  the 
estate  and  interest  therein  of  the  issue  of  the  said  Edward  Bees  the 
(1)  71  B.  B.  26  (5  Hare,  39).  (2)  80  B.  B.  19  (16  Sim.  323). 
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son.     Surely  if  there  ever  was  a  case  in  which  a  defendant  was      Hughe* 
liable  to  be  taken  by  surprise  this  is  one.     Not  only  is  there  an     wILltamp. 
omission  of  any  statement  or  charge  or  prayer  applicable  to  the 
relief  asked  at  the  hearing,  but  there  is  a  prayer  of  that  which  is 
absolutely  inconsistent  with  that  relief,  and  which  expressly  saves 
the  rights  of  the  appellant  unprejudiced  by  the  suit. 

I  will  not,  however,  dismiss  the  bill  as  against  the  appellant  on 
the  mere  ground  of  pleading,  because  I  am  of  opinion  that  the  bill 
cannot  be  sustained  against  him  on  the  merits.  And  I  think  it 
desirable  to  decide  in  favour  of  the  appellant  on  the  merits,  as  well 
as  on  the  ground  of  pleading,  or  rather  than  on  that  ground,  in 
order  to  prevent  the  possibility  of  a  new  bill  being  filed  against 
him. 

In  the  first  place,  the  appellant  is  to  be  foreclosed  unless  he  pays 
what  the  plaintiff  shall  pay  to  Catherine  Bees  and  B.  B.  Williams. 
Now,  although  their  charges  may  be  valid  charges  on  the  inherit- 
ance, inasmuch  as  the  first  was  created  by  the  will  of  Edward 
Bees  the  father,  who  devised  to  Edward  Bees  the  son  in  fee,  subject 
to  the  legacy  to  Catherine  Bees,  and  inasmuch  as  the  mortgage  to 
B.  B.  Williams  was  made  prior  to  the  settlement  by  Edward  Bees 
the  son,  when  he  was  owner  of  the  fee,  before  he  became  tenant  for 
life  under  the  settlement,  yet,  as  he  covenanted  against  incum- 
brances made  by  himself  or  his  ancestors,  the  *settled  estates  must  [  *C90  ] 
be  regarded  as  exonerated  from  incumbrances  as  between  himself 
tod  the  appellant,  who  claims  as  a  purchaser  for  valuable 
consideration  under  the  settlement. 

The  plaintiff  is  subject  to  the  same  equities  as  Edward  Bees 
himself,  and  she  is  not  in  the  situation  of  a  purchaser  for  valuable 
consideration  without  notice,  and  cannot  oblige  the  appellant  to 
pay  off  incumbrances  against  which  Edward  Bees,  the  judgment 
debtor,  covenanted  by  the  settlement.  To  allow  Edward  Bees 
himself  to  assert  the  validity  of  those  incumbrances  against  the 
appellant  would  be  most  inequitable ;  and  how  then  can  his 
assignee,  the  judgment  creditor  and  equitable  mortgagee,  who  was 
bound  by  all  the  equities  to  which  Edward  Bees  was  subject,  and 
advanced  nothing  on  the  security  of  the  land,  be  in  a  better  position 
than  Edward  Bees  ?  As  between  Edward  Bees,  or  the  plaintiff  as 
claiming  under  him  on  the  one  hand,  and  the  appellant,  as  tenant 
in  tail  under  the  settlement,  on  the  other  hand,  I  think  the  effect 
of  the  covenant  against  incumbrances  in  the  settlement  is  to  throw 
the  incumbrances  made  prior  to  the  settlement  on  the  Foesfack 
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Huohks  estate,  or  on  the  life  interest  only  of  Edward  Bees  in  the  settled 
Wh.li'amb.    estates. 

I  do  not  consider  it  necessary  to  produce  any  authority  for  this 
view,  but  a  case  was  cited  at  the  Bar  which  seems  to  bear  very 
strongly  on  the  point :  I  allude  to  Averall  v.  Wade  (i).  There  a 
party  seised  of  several  estates  and  indebted  by  judgment,  settled 
one  of  the  estates  for  valuable  consideration,  with  a  covenant 
against  incumbrances,  and  subsequently  acknowledged  other  judg- 
ments, and  it  was  held  that  the  prior  judgments  should  be  thrown 
t  *6il1  ]  altogether  on  the  unsettled  *estates.  The  Lord  Chancellor,  Sir 
Edward  Sugden,  there  observed,  "  Suppose  there  was  no  covenant 
in  the  settlement :  a  man  seised  of  estates  A.  and  B.,  both  subject 
to  a  judgment  debt,  settles  A.  for  valuable  consideration,  without 
notice  of  the  judgment,  the  judgment  creditor  would  be  compelled 
to  go  against  estate  B.,  and  the  persons  claiming  under  the  settle- 
ment would  be  entitled  to  have  the  settled  estates  exonerated,  at 
the  expense  of  the  unsettled  estate ;  the  judgment  binds  both,  and, 
where  there  is  a  settlement  of  part  of  an  estate,  as  if  free  from 
incumbrances,  equity  will  throw  the  whole  on  the  unsettled  part, 
which  still  belongs  to  the  original  owner.  Here  there  is  a  covenant 
that  the  estate  is  free  from  incumbrances :  assuming  that  there  was 
no  such  covenant,  but  a  mere  declaration  that  the  estate  was  free 
from  incumbrances,  there  can  be  no  doubt  that  that  declaration 
would  throw  the  incumbrances  on  the  unsettled  estate.  I  cannot 
put  the  point  on  lower  grounds,  but  I  can  put  it  on  much  higher. 
The  covenant  is  euforced,  not  by  giving  damages,  because  this 
Court  does  not  give  damages,  but  according  to  the  peculiar  juris- 
diction of  this  Court,  by  specifically  doing  that  which  ought  to  be 
done.  I  thought,  therefore,  that,  by  reason  of  the  covenant,  the 
judgment  should  be  thrown  altogether  on  the  unsettled  estate." 

Having  now  disposed  of  the  question  as  to  the  foreclosure  of  the 
appellant  on  nonpayment  of  what  may  be  due  to  Catherine  Bees 
and  B.  B.  Williams,  it  is  only  necessary  to  remark  upon  the  question 
of  the  foreclosure  of  the  appellant  on  nonpayment  of  what  may  be 
due  to  Lawrence,  that  Lawrence's  mortgage  is  only  a  mortgage  of 
Foesfack,  which  is  not  in  settlement,  and  in  which  the  appellant 
[  *692  ]  has  no  interest ;  and  that,  "therefore,  to  foreclose  the  appellant  on 
nonpayment  of  the  debt  to  Lawrence  seems  to  me  to  be  clearly 
wrong. 

And  as  to  the  judgment  debt  itself,  in  respect  of  which  the  bill 

(1)  46  R.  R.  218  (LI.  &  G.  252> 
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is  filed,    that  being  a  debt  of  Edward  Bees  the  son,  and  being 
subsequent  to  the  settlement,  cannot  affect  the  appellant. 

For  these  reasons,  I  think  that  the  bill  must  be  dismissed  as 
against  the  tenant  in  tail;  and,  being  of  this  opinion,  and  the 
tenant  in  tail  being  the  sole  appellant,  it  becomes  unnecessary  for 
me  to  consider  the  remaining  objections  which  he  has  urged  against 
the  decree. 


Hugh  is 

r. 

Williams. 


MONRO  v.  TAYLOR. 

(3  Mao.  &  a.  713—725  ;  a  0.  21  L.  J.  Ch.  525.) 

[The  report  of  this  appeal  will  be  found  at  the  end  of  the  report 
of  the  case  before  Vice-Chancellor  Wigram,  taken  from  8  Hare,  51 : 
see  85  R.  R.  at  p.  209.] 


1851. 

April  29,  30. 

May  2. 

1852. 
r  Feb.  26. 

[713] 


Ex  parte  BLAKELEY'S  EXECUTORS  (1). 
(In  the  Matter  of  The  Northern  Coal  Mining  Company, 
and    op    The    Joint    Stock    Companies    Winding-Up 
Acre,  1848  and  1849.) 

(3  Mac  &  G.  726—734.) 

By  the  provisions  of  a  Joint  Stock  Company's  deed  of  settlement,  the 
Company  was  to  continue  for  forty  years,  and  it  was  thereby  in  effect  pro- 
Tided  that  no  proprietor  of  shares  should  ever  be  discharged  from  his 
liability  to  the  Company  until  some  other  proprietor  should  have  been 
substituted  under  the  same  liability  as  attached  to  the  original  proprietor. 
The  deed  also  provided  that  the  executor  of  a  deceased  proprietor  should 
not  be  deemed  a  proprietor  until  he  should  be  duly  admitted  as  such.  The 
Company  being  wound  up  under  the  Joint  Stock  Companies  Winding-up 
Acts :  Held,  that  the  executors  of  a  deceased  proprietor  were  liable  in  that 
capacity  to  be  placed  on  the  list  of  contributories  in  respect  of  partnership 
debts  incurred  subsequently  to  the  death  of  their  testator,  although  they 
had  not  complied  with  the  formalities  of  the  deed  so  as  to  be  entitled  to  the 
profits  of  the  Company. 

The  question  involved  in  the  present  appeal  motion  from  the 
order  of  the  late  Master  of  the  Bolls  was,  whether  under  the 
provisions  of  a  Joint  Stock  Company's  deed  of  settlement,  the 
appellants,  the  executors  of  a  deceased  member,  were  liable  to 
contribute  out  of  his  assets  to  the  losses  of  the  Company  incurred 
since  the  death  of  the  deceased  member.  The  substance  of  the 
material  clauses  of  the  Company's  deed  will  be  found  in  the  Lord 
Chancellor's  judgment.    It  appeared  that  no  act  had  been  done 

(1)  Baird>8  case  (1870)  L.  B.  5  Ch.  725,  23  L.  T.  424;  Buchan's  case  (1879) 
4  App.  Cn.  583. 


1851. 

/ww*  12,14. 

1852. 

Feb.  26. 

Lord 
Trdbo,  L.C. 

[726] 
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Ex  parte      since  the  death  of  the  deceased  member,  whereby  the  liability  of 

Executors.   any  other  person  had  been  substituted  for  that,  which   was  the 

personal  liability  of  the  deceased  member  at  the  time  of  his  death. 

Under  these  circumstances,  the  Master,  and  subsequently  the 

Master  of  the  Bolls,  placed  the  names  of  the  present  appellants 

on  the  list  of  contributories. 

Mr.  Walpole,  Mr.  WiUcock  and  Mr.  Craig,  in  support  of  the 
appeal  motion : 

We  submit  that  the  general  principle  of  law  is,  that  the  estate  of 
[  *727  ]       a  deceased  partner  *is  not  liable  for  debts  incurred  after  his  death, 
either  to  third  parties  or  to  the  surviving  partners.     The  simple 
question  in  this  case  is,  has  the  testator  bound  himself  and  his 
estate  in  the  undertaking  for  the  whole  term  of  forty  years :  the 
necessary  consequence  of  holding  him  so  bound  would  be  to  post- 
pone the  administration  of  his  estate  for  forty  years,  which  would 
be  productive  of    the  greatest  inconvenience.      In  the  case   of 
partners  purchasing  a  leasehold  interest,  there  is  no  legal  inference 
that  the  contract  of  partnership  is  to  be  commensurate  with  the 
duration  of  the  lease :  Crawshay  v.  MavXe  (1) ;  and  even  where  a 
testator  expressly  directed  a  trade  to  be  carried  on  after  his  death, 
only  the  property  declared  to  be  embarked  in  the  trade  was  held 
answerable  to  the  creditors  of  the  trade :  Ex  parte  Garland  (2) ;  but 
the  liability  of  these  executors  as  contributories  is  to  be  determined 
not  by  ascertaining  whether  the  estate  of  their  testator  would  have 
been  liable  to  creditors,  but  whether  it  was  liable  inter  *e :  FcnwicVs 
case  (s),  Angas'  case  (4).    According  to  the  terms  of  the  deed  these 
executors  had  only  a  qualified  right  to  become  proprietors,  and 
none  of  the  requisitions  prescribed  by  the   deed    having    been 
observed  by  them,  they  have  neither  entitled  themselves  to  the 
benefits,  nor  rendered  themselves  responsible  for  the  obligations,  of 
the  partnership.    The  purpose  and  scope  of  the  Company's  opera- 
tions not  being  limited  to  one  mining  adventure,  it  cannot  be 
intended  that  the  testator's  estate  was  pledged  to  the  carrying  on 
of    fresh   speculations  after  his  death,   the    more    especially  as 
executors  cannot  be  forced  to  continue  a  partnership:   Downs  v. 
[*728]       Collins  (b),  and  where  parties  as  in  the  present  *case  have  stood 
aloof  from  the  concern,  the  Court  will  not  permit  them  afterwards 

(1)  18R.E.  126  (1  Swonet.  521).  557). 

(2)  7  R.  R.  352  (10  Ves.  110).  (4)  75  R.  R.  196  (1  De  G.  &  Sm.  560). 

(3)  75  R.  R.  193  (1  De  G.  &  Sm.  (5)  77  R.  R.  171  (6  Hare,  418). 
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to  assert  a  right  to  participate  in  future  profits :  Norway  v.  -Row  (i).      Ex  parte 
This  case  is  distinguishable  from  Ex  parte  Gouthwaite  (2),  inasmuch    executors. 
as  in  that  case  the  deed  expressly  provided  that  the  estate  of  the 
deceased  member  should  remain  liable  until  certain  acts  had  been 
done.    [Ness  v.  Armstrong  (s),  Ex  parte  Hall  (4),  and  other  cases 
were  also  cited.] 

Mr.  R.  Palmer  and  Mr.  Daniel,  for  the  official  manager, 
contra,  in  support  of  the  order  of  the  Master  of  the  Bolls,  con- 
tended that,  by  the  provisions  of  the  Company's  deed,  the  testator's 
estate  was  rendered  liable  until  the  liability  of  some  other  party 
was  substituted,  and  that  there  was  no  rule  of  law  which  would 
prevent  such  a  partnership  contract  from  being  strictly  carried  out : 
Ex  parte  Gouthwaite  (2).    *    *     * 

Mr.  Craig,  in  reply.  [  729  ] 

The  Lord  Chancellor:  1852. 

Feb.  26. 

This  is  an  appeal  from  an  order  of  the  late  Master  of  the  Bolls        — 
relating  to  the  liability  of  Edward  Blakeley  and  Mary  Elizabeth 
Blakeley,  as  executors  of  William  Bix  Blakeley,  who  was  a  proprietor 
of  certain  shares  in  the  Northern  Coal  Mining  Company,  in  respect 
of  debts  incurred  by  the  Company  since  his  death. 

This  Company  was  constituted  by  a  deed  of  settlement  dated  the 
1st  June,  1888,  whereby  each  party  whose  name  was  subscribed 
covenanted  with  the  others  in  manner  in  the  several  articles 
therein  mentioned. 

Although  this  partnership  (by  reason  of  the  great  number  of 
partners,  and  of  the  power  of  each  partner  to  transfer,  with  the 
consent  of  the  directors,  his  interest  in  the  partnership)  varies  from 
the  case  of  an  ordinary  partnership,  still  the  partners  and  their 
representatives,  as  in  all  other  partnerships,  must  be  regulated  and 
governed  by  the  contract  into  which  they  have  entered.  The  only 
articles  in  the  deed  of  partnership  which  seem  to  be  material  to  the 
determination  of  the  question  in  this  case  are,  in  substance,  the 
following. 

By  the  third  article,  the  Company  was  to  continue  for  forty  years       [  730  ] 
unless  previously  dissolved,  under  the  power  therein  contained :  by 
the  fifth  article  all  the  estates,  property,  and  effects  of  the  Com- 
pany were  to  be  deemed  personal  estate,  and  the  shares  therein  of 

(1)  12  R.  E.  157  (J 9  Ves.  143).  (3)  80  R.  R.  464  (4  Ex.  21). 

(2)  Ante,  p.  63.  (4)  84  R.  R.  66  (1  Mac.  &  G.  307). 
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Ex  parte  deceased  proprietors  were  to  belong  to  their  personal  representa- 
Executors,  tives ;  and  by  the  fourteenth  article  the  registered  proprietors  were 
to  be  deemed  the  absolute  and  sole  beneficial  owners. 

The  sixteenth  article  is  in  the  following  terms :  "  That  the 
executors,  administrators,  and  legatees,  of  deceased  proprietors, 
and  the  husbands  of  female  proprietors,  shall  never  be  deemed 
or  considered  as  proprietors,  in  respect  of  shares  in  the  said 
co-partnership  held  by  them  in  any  of  those  capacities,  until  they 
shall  be  duly  admitted  as  proprietors,  in  pursuance  of  the  provision 
of  these  presents." 

The  seventeenth  and  eighteenth  articles  rendered  it  necessary 
that  there  should  be  a  notice  given  by  the  party,  an  approval  by 
the  directors,  and  a  production  of  probate  letters  of  administration, 
marriage  register,  or  assent  of  executors,  as  the  case  might  be. 

The  nineteenth  article  is  as  follows :  "  That  when  any  executor, 
administrator,  or  legatee,  of  any  deceased  proprietor,  or  the 
husband  of  any  female  proprietor,  shall  be  admitted  as  proprietor, 
he  shall,  at  the  time  of  his  admission,  execute  these  presents,  or 
some  other  deed  or  deeds,  in  a  form  to  be  prescribed  from  time  to 
time  by  the  directors  of  the  said  Company,  whereby  he  shall 
become  subject  to  all  payments  and  liabilities  and  to  the  observ- 
ance of  all  such  covenants,  provisions,  rules,  and  regulations,  as 
the  original  proprietor  of  such  shares  would  have  been  subject  or 
[  *73i  ]  liable  to,  in  case  he  *or  she  had  continued  to  hold  the  same ;  and 
immediately  after  the  execution  of  these  presents,  or  of  such  other 
deed  (but  not  before),  he  or  she  shall  become  a  proprietor  in 
respect  of  such  shares  as  aforesaid." 

By  the  twentieth  article  the  executor,  &c.  upon  becoming  a 
proprietor  (but  not  before),  shall  be  entitled  to  receive  the  dividends 
and  profits  due  on  the  shares.  The  twenty-third  article  provides, 
that  upon  executors  being  approved  and  accepted  as  proprietors,  <fcc, 
the  testator's  shares  are  to  be  transferred;  and  by  the  deed  of 
transfer  the  executors  are  to  subject  themselves  to  all  the  liabilities 
to  which  the  former  proprietors  would  have  been  subject,  if  the 
former  proprietors  had  continued  proprietors. 

By  the  twenty-fifth  article,  where  the  directors  shall  not  approve 
of  the  proposed  assignee  or  new  proprietor  of  the  shares  of  any 
deceased  proprietor  &c,  the  Company  shall  become  the  purchaser 
upon  the  terms  therein  mentioned.  The  twenty-sixth  article 
provides,  that  whenever  any  shares  in  the  said  copartnership  shall 
be  vested  in  a  new  proprietor,  or  when  the  Company  shall  become 
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buyers  thereof,  then  (but  not  before)  all  future  liability  of  the     Ex  parte 
previous  proprietor  shall  be  discharged :  and  by  the  hundred  and    executors. 
eleventh  article,  the  word  "  proprietor "  is  defined  to  mean  an 
owner  of  a  share  or  shares  in  the  Company,  who  has  executed  the 
deed  of  settlement,  or  some  other  deed  for  the  government  of  the 
Company. 

No  act  was  done  to  substitute  the  personal  liability  of  the 
executors  or  of  any  other  person  for  that  which  was  the  personal 
liability  of  the  testator  in  his  lifetime. 

The  Master,  to  whom  it  was  referred  to  wind  up  the  affairs  of  [  732  ] 
the  Company,  placed  the  executors  in  the  list  of  contributories, 
upon  which  a  motion  was  made  before  Lord  Langdale,  that  the 
list  might  be  amended,  by  restricting  the  liability  of  the  executors 
to  the  debts  which  were  owing  by  the  Company  at  the  time  of  the 
testator's  decease ;  but  his  Lordship  refused  the  motion,  and  in 
Btating  his  reasons,  he  observed,  "the  result  of  the  provision?1 
of  this  deed,  is,  that  ...  the  shares  of  a  deceased  proprietor  ' 
belong  to  his  executors,  and,  in  a  sense,  the  executors  become  the 
owners  of  the  shares ;  but  they  are  not,  within  the  meaning  of  the 
deed,  proprietors  of  shares ;  not  personally  subject  to  the  liabilities 
annexed  thereto,  until  they  have  been  accepted  as  transferees,  and 
a  transfer  has  been  made  to  them.  The  executors  being  in  a  sense 
warranted  by  the  deed  the  owners,  although  not  the  proprietors  of 
the  shares  of  a  deceased  proprietor,  are,  subject  to  the  approbation 
of  the  directors,  which  is  made  necessary,  entitled  to  require  a 
transfer  of  the  shares  to  themselves  or  a  vendee,  and  may  assent  to 
a  transfer  to  a  legatee.  Now,  although  it  is  provided  that  no  one 
has  a  right  to  receive  profits  until  a  transfer  of  the  shares  has  been 
made,  and  a  new  personal  liability  has  been  thereby  created,  yet  I 
consider  it  to  be  clear,  that  if  the  profits  do  accrue  during  the 
interval  between  the  testator's  death  and  the  creation  of  such 
liability,  such  accrued  profits  must,  on  the  transfer,  become  pay- 
able by  the  Company  to  the  transferor  or  transferee  as  may  be 
agreed  between  them.  .  .  .  The  shares  do  not  survive  as  in 
ordinary  cases,  and  because  they  do  not  survive,  but  are  expressly 
declared  to  belong  to  the  personal  estate  of  the  deceased  proprietor, 
they  must,  I  think,  belong  to  it,  or  form  part  of  it,  subject  to  the 
incidents  attending  the  possession  *of  a  portion  of  the  capital  or  [  *733  ] 
assets  of  the  partnership  under  the  management  of  the  directors,  • 
as  jprovided  for  by  the  deed  ;  and,  if  profits  or  losses  arise,  I  think 
that  a  right  to  a  share  of  the  profits,  and  with  that  a  liability  to 
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Ex  parte      contribute  a  share  of  the  losses,  are  necessarily  incident  to  the 
ExtcuToL!   shares  themselves  or  to  the  right  to  the  shares." 

There  appears  to  be  no  authority  applicable  to  the  present  case ; 
but  upon  principle,  I  agree  with  the  opinion  of  the  Master  of  the 
Bolls. 

The  effect  of  the  articles  I  have  referred  to  is,  that  no  proprietor 
of  shares  shall  ever  be  discharged  from  his  responsibility  to  the 
Company,  until  some  other  proprietor  shall  have  been  substituted 
under  the  same  liability  as  attached  to  the  original  proprietor.  In 
the  case  of  a  deceased  proprietor,  the  profits  which  may  attach  to 
the  shares  are  not  to  be  payable  until  a  new  proprietor  is  substituted. 
But  as  soon  as  the  new  proprietor  has  assumed  the  responsibilities 
to  which  the  deceased  proprietor  was  subject,  such  profits  become 
payable,  and  the  deceased's  estate  being  entitled  to  the  profits 
accruing  between  the  time  of  his  death  and  the  substitution  of  a 
jiew  proprietor  in  his  stead,  it  is  expressly  declared  by  the  twenty- 
sixth  article,  that  the  liability  of  the  estate  of  the  deceased 
proprietor  Bhall  cease  and  be  discharged,  but  not  before. 

The  facts  of  the  present  case  are  very  simple.  A  proprietor  of 
shares  has  died;  no  new  proprietor  has  been  substituted  in  his 
stead.  The  question  is,  whether  the  liability  to  which  the  deceased 
proprietor  would  have  been  subject,  had  he  lived,  has  been 
determined  by  the  substitution  of  a  new  proprietor  in  his  stead. 
[  734  ]  It  seems  to  me  that  the  case  is  expressly  provided  for.    The 

appellants  are  not  charged  as  proprietors,  but  as  owners,  in  their 
representative  character  of  certain  shares;  and  as  the  articles  of 
partnership  give  to  the  estate  of  the  deceased  proprietor  the  benefit 
of  all  such  profits  as  may  accrue  up  to  the  time  of  a  new  proprietor 
being  substituted,  so  it  is  consistently  provided  that  the  liability  of 
the  estate  shall  be  continued  up  to  the  same  period.  It  is  true  the 
profits  are  not  presently  payable,  but  they  may  be  obtained  at  the 
option  of  the  representatives,  who  may  sell  the  shares,  with  the 
increased  value  arising  from  the  profits  held  in  suspense,  or  may 
themselves  obtain  them  by  becoming  proprietors.  And  it  is  no 
valid  objection  to  urge  that  the  directors  have  an  arbitrary  discretion 
in  the  admission  of  proprietors ;  because,  in  case  of  their  refusal, 
they  are  bound  to  become  the  buyers  on  the  part  of  the  Company 
upon  terms  evidently  importing  the  current  value,  that  is,  the  average 
of  the  price  of  the  ten  last  preceding  transfers  of  shares  of  proprietors. 
The  decision  of  the  Master  of  the  Bolls  must  therefore  be 
affirmed,  but  without  costs. 
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ROBINSON  v.   GELDARD(I). 

(;i  Mac.  &  G.  735—753  ;  S.  C.  19  L.  T.  365  ;  revsg.  3DeG.&  Sm.  499 ; 
18  L.  J.  Ch.  454  ;  11  Jur.  143.) 

A  testator  bequeathed  to  the  treasurer  for  the  time  being  of  the  General 
Infirmary  at  Leeds  the  sum  of  10,000/.  to  be  raised  and  paid  out  of  such 
part  of  his  ready  money  goods  and  personal  effects  as  he  could  by  law 
charge  with  the  payment  of  the  same;  and  ho  made  other  charitable 
bequests  in  similar  terms,  besides  a  number  of  bequests  to  individuals  given 
generally  and  not  made  payable  out  of  any  particular  portion  of  his 
property.  The  testator's  estate  consisted  partly  of  pure  personalty  and 
partly  of  personalty  savouring  of  realty,  the  latter  being  more  than 
sufficient  for  the  payment  of  the  general  legacies:  Held,  (reversing  a 
decision  of  the  Vice-Chancellor  Knight  Bruce  by  which  the  charity 
legacies  were  directed  to  abate  in  the  proportion  which  the  personal  estate 
savouring  of  realty  bore  to  the  whole  personal  estate,  and  without  reference 
to  the  question  of  what  was  the  precise  character  to  be  attributed  to  the 
charity  legacies  but  having  regard  only  to  the  intention  of  the  testator  to 
be  gathered  from  the  will,)  that  the  general  legacies  ought  to  be  paid  out 
of  the  personalty  savouring  of  realty  so  as  to  leave  the  pure  personalty  for 
the  payment  of  the  charity  legacies. 

Held  also,  though  not  as  the  ground  of  the  decision,  that  in  the  present 
case  the  charity  legacies  were  analogous  to  and  had  the  same  incidents  as 
demonstrative  legacies  to  individuals,  except  so  far  as  regarded  the  right  of 
satisfaction  out  of  other  assets  than  the  fund  out  of  which  they  were 
directed  to  be  paid,  a  right  from  which  they  were  debarred  by  the  stat. 
9  Geo.  II.  c.  36. 

Thomas  Clapham,  by  his  will  dated  the  2nd  January,  1846,  made 
the  following  charitable  bequest  in  favour  of  the  General  Infirmary 
at  Leeds :  "  I  give  and  bequeath  to  the  treasurer  for  the  time  being 
of  the  General  Infirmary  at  Leeds  the  sum  of  10,000/.,  to  be  raised 
and  paid  out  of  such  of  my  ready  money,  goods  and  personal  effects, 
as  I  may  or  can  by  law  charge  with  the  payment  of  the  same, 
which  sum  I  declare  and  desire  may  be  applied  towards  carrying  on 
the  charitable  purposes  of  the  said  infirmary." 

The  testator  then  gave  in  similar  terms  10,000Z.  to  the  Yorkshire 
School  for  the  Blind ;  5,000/.  to  the  Bath  Hospital  at  Harrowgate ; 
and  5,0001.  to  the  Society  instituted  for  the  relief  of  the  Widows, 
Orphans,  and  distressed  families  of  the  Clergy,  within  the  rural 
deaneries  of  York  and  Graven,  directing  all  these  legacies  to  "  be 
raised  and  paid  in  manner  aforesaid." 

The  charity  legacies  thus  given  amounted  to  80,000Z.  The 
testator  also  gave  in  general  terms,  and  without  specifying  any 
particular  fund  out  of  which  they  were  to  be  paid,  1601.  to  be 


1849. 
July  14. 

Knight 
Bbucb,  V.-C. 

On  Appeal 

1851. 

June  14,  16, 

25. 

1852. 
Feb.  26. 

Lord 
Truro,  L.C. 

[736] 


<1)  See  Beaumont  v.  Olivera  (1869) 
L.  B.  4  Ch*  309,  38  L.  J.  Ch.  329,  20 
L.  T.  63.  Cases  of  this  description 
have  but  little  modern  application  since 


the  law  was  altered  by  the  Mortmain 
and  Charitable  Uses  Act,  1891,  which 
enables  testators  to  bequeath  impure 
personal  estate  to  charities. — O.  A.  S. 


[736] 
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Robinson     invested  for  the  use  of  the  poor  of  the  parish  in  which  he  resided  ; 

Geldard.  and  legacies  not  charitable  to  the  amount  of  36,0001.  The  testator 
left  personal  estate  amounting  to  64,000 J. ,  consisting  of  24,0002.  of 
pure  personalty  and  40,0002.  of  personalty  savouring  of  realty. 

The  present  suit  being  instituted  for  the  administration  of  the 
testator's  estate,  and  the  accounts  having  been  taken,  a  question 
was  raised  whether,  after  apportioning  the  debts,  funeral  and 
testamentary  expenses,  rateably  among  the  different  descriptions  of 
personalty,  the  pure  personalty  should  be  applied  in  the  first 
instance  to  the  payment  of  the  charity  legacies,  or  whether  the 
charity  legacies  must  abate  in  the  proportion  that  the  testator's 
personal  estate  savouring  of  realty  bore  to  the  whole  personal 
estate. 

The  cause  having  come  on  to  be  heard  before  the  Vice-Chancellor 
Knight  Bruce  on  the  14th  July,  1849,  his  Honour  made  a  decree 
for  the  abatement  of  the  charity  legacies.  From  this  decision  the 
several  charitable  institutions,  who,  though  not  defendants  in  the 
suit,  had  appeared  by  consent  at  the  hearing  before  the  Vice- 
Chancellor,  now  appealed  to  the  Lord  Chancellor. 

Mr.  J.  Parker,  Mr.  Malim,  and  Mr.  Borton,  in  support  of  the 
appeal  : 

Admitting  at  once  that  the  charities  can  have  no  right  to  share 

[  *737  ]      in  the  personal  estate  *  which  savours  of  realty,  we  submit  that  the 

pure  personalty  ought  to  be  reserved  for  the  payment  of  their 

legacies.     [They  cited  The  Philanthropic  Society  v.  Kemp(\),  and 

Sturge  v.  DirmdaU  (2).] 

Mr.  Walkei-,  Mr.  J.  Russell  and  Mr.  WiUcock,  for  the  residuary 
legatees,  and  in  support  of  the  decision  of  the  Vicb-Chancellor, 
contended  that  there  was  nothing  in  the  will  to  give  the  charity 
legacies  a  right  to  any  priority ;  that  they  could  only  obtain  this 
priority  by  marshalling  the  testator's  assets,  and  that  the  rule  of 
the  Court  was  not  to  do  this  in  favour  of  charities. 

Mr.  J.  Parker  9  in  reply. 

[Howse  v.  Chapman  (3),  Che  try  v.  Mott  (4),  Fourdrin  v. 
Qowdey  (5),  Fowler  v.  Willoughby  (6),  Newbold  v.  Roadknight  (7), 
and  many  other  cases  were  cited.] 

(1)  55  R.  R.  164  (4  Beav.  581).        (5)  41  11.  R.  91  (3  My.  &  K.  383). 

(2)  63  R.  R.  143  (6  Beav.  462).        (6)  25  R.  R.  219  (2  Sim.  &  St.  354). 

(3)  4  R.  R.  292  (4  Ves.  542).         (7)  32  R.  R.  312  (1  Ruas.  &My.  677). 

(4)  43  R.R.  156  (1  My.  &  Cr.  123). 
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(The  Lord  Chancellor,  on  the  point  of  the  marshalling  of  assets,     Robinson 
referred  to  Williams  v.  Kershaw  (1).)  Geldard. 

[738  1 

The  Lord  Chancellor:  1852. 

Feb.  26. 

In  this  case  several  charitable  institutions  have  appealed  against        — 1-  ' 
a  decree  of  the  Vice-Chancellor  Knight  Bruce,  on  the  ground  that       [ 739  ] 
certain   legacies    bequeathed    to    them  by    the  will   of   Thomas 
Clapham,  are  entitled  to  be  paid  out  of  his  pure  personalty  in 
priority  to  some  other  legacies  given  to  individuals. 

The  testator  bequeathed  to  the  treasurer  for  the  time  being  of 
the  General  Infirmary  at  Leeds  the  sum  of  10,0002.,  to  be  raised 
and  paid  out  of  such  part  of  his  ready  money,  goods  and  personal 
effects,  as  he  could  by  law  charge  with  the  payment  of  the  same, 
and  he  made  other  charitable  bequests  in  similar  terms,  besides 
a  number  of  bequests  to  individuals,  not  made  payable  out  of  any 
particular  part  of  his  property,  but  given  without  reference  to  any 
particular  fund.  His  personal  estate  consisted  of  about  24,0002.  of 
pure  personalty,  and  of  about  40,0002.  personalty  savouring  of  realty ; 
the  charitable  legacies  amounted  to  30,0002.,  exclusive  of  a  legacy 
of  1602.  to  be  invested  for  the  poor  of  the  parish  in  which  he 
resided,  which  was  given  without  reference  to  any  particular  fund, 
and  the  legacies  to  individuals  amounted  to  86,0002. ;  so  that  the 
entire  personalty  was  insufficient  to  pay  all  the  legacies  by  about 
2,0002.,  but  the  personalty  savouring  of  realty  was  more  than 
sufficient  to  pay  all  the  legacies  to  individuals  by  about  4,0002., 
although  the  pure  personalty  was  insufficient  to  pay  the  charitable 
legacies  by  about  6,0002. 

A  suit  was  instituted  to  administer  the  testator's  estate,  and  at 
the  hearing  it  was  contended,  on  behalf  of  the  charities,  that  the 
legacies  given  to  individuals  ought  to  be  paid  out  of  the  personalty 
savouring  of  'realty,  so  as  to  leave  the  whole  of  the  pure  per-  [  *740  ] 
sonalty  for  the  payment  of  the  charitable  legacies  so  far  as  it 
would  extend ;  and  the  Vice-Chancellor  Knight  Bruce,  was 
apparently  of  opinion  that  on  principle  that  mode  of  payment 
ought  to  be  adopted,  but  in  deference  to  two  cases  before  Lord 
Lanodauc,  The  Philanthropic  Society  v.  Kemp  (2),  and  Sturge  v. 
Dimsdale  (3),  which  appeared  to  him  to  be  authorities  for  the 
opposite  course,  he  made  a  decree  that  the  charitable  legacies  ought 

(1)  1    Keen,    274,  n. ;    more    fully      in  42  B.  R.  269. 
reported  from  5  L.  J.  (N.  8.)  Ch.  84,  (2)  55  E.  B.  164  (4  Beav.  &81). 

under  the  tide  of  Williams  y.  Williams         (3)  63  B.  B.  143  (6  Beav.  462). 
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Robinson  to  abate  in  the  proportion  that  the  part  of  the  testator's  personal 
(jeldakd.  estate  savouring  of  realty  bears  to  the  whole  personal  estate. 
Against  this  decree  the  charitable  institutions  have  appealed ;  and 
I  am  of  opinion  that  the  appeal  ought  to  be  allowed. 

However  proper  it  might  have  been  for  the  Vice-Chancellor  to 
have  deferred  to  the  language  used  by  Lord  Langdale  in  the  two 
cases  which  I  have  mentioned,  the  actual  decisions  in  those  cases  do 
not  govern  the  present  case,  and  of  course  I  should  not  be  justified 
in  yielding  to  any  mere  expression  of  opinion  on  the  part  of  the 
learned  Judge  who  decided  those  cases,  which  did  not  accord  with  my 
own  conclusion  as  to  the  true  doctrine  applicable  to  the  present  case. 

In  The  Philanthropic  Society  v.  Kemp  (1),  the  testatrix  gave 
legacies  to  certain  individuals  amounting  in  the  whole  to  about 
4,0001.,  and  she  also  gave  legacies  to  charities  amounting  together 
to  about  1,800L,  which  charitable  bequests  she  directed  should  be 
paid  and  satisfied  out  of  her  ready  money,  and  the  proceeds  of  the 
sale  of  her  funded  property,  personal  chattels,  and  effects,  and  not 
from  the  proceeds  of  her  leasehold  or  real  estate,  and  the  testatrix 
[*74i]  charged  her  leasehold  'estate  bequeathed  to  S.  B.  and  M.  S.  in 
addition  to  her  other  personal  estate  with  the  payment  of  her  debts, 
funeral,  and  testamentary  expenses,  and  the  legacies  not  given  to 
charitable  uses ;  the  assets  of  the  testatrix  consisted  of  about  1,2002. 
in  pure  personalty,  and  5,400J.  in  personalty  connected  with  real 
estate,  and  were  liable  to  about  1,5002.  debts,  besides  her  funeral  and 
testamentary  expenses :  Lord  Lanodalr,  after  observing  that  it  was 
a  new  question,  and  making  some  other  remarks,  proceeded  thus, 
"  The  leaseholds  being  given  '  in  addition  to '  and  not '  in  exonera- 
tion of  the  other  personal  estate,  we  have  the  whole  personal 
estate  subject  to  the  debts  <fcc,  and  all  the  other  legacies;  the 
necessary  consequence  is  that  when  you  come  to  apply  the  assets  in 
payment  you  must  have  pro  rata  payments  out  of  different  sorts  of 
personal  estate ;  you  paythe  debts,  funeral  expenses,  and  legacies 
out  of  the  common  fund,  and  yet  it  is  desired  that  the  charity 
legacies  should  be  first  paid  out  of  the  pure  personalty ;  here  as  in 
every  case  the  testatrix  intended  all  the  legacies  to  be  paid,  but  it 
must  be  done  according  to  the  principle  of  law  ;  and  if  this  were  a 
matter  altogether  independent  of  authority,  I  own  I  should  have 
thought  that  good  reasons  might  have  been  found  for  marshalling 
assets ;  I  cannot  help  very  strongly  thinking  so,  but  considering  the 
authorities  which  have  prevailed,  the  language  which  has  been  laid 

(1)  55  R.  it.  164  (4Beav.  581). 
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down  on  this  subject,  and  the  necessity  of  having  pro  ratd  payments,     robhwon 

in  cases  where  charity  legacies  are  concerned,  I  think  that  some-     gkldard. 

thing  more  than  is  to  be  found  in  this  will  is  wanting  to  entitle  the 

charity  legacy  to  be  paid  in  full  out  of  the  pure  personalty ;  the 

words  in  this  will  seem  to  me  insufficient  to  enable  her  intention  to 

be  carried  into  effect  in  the  state  of  her  assets ;  the  intention  was 

perfectly  lawful,  and  might  have  been  effected  in  a  different  way,  if 

there  had  been  words  "introduced  into  this  will  expressly  throwing      [  *742  ] 

the  other  burthens  upon  the  other  portions  of  the  estate  ;  in  that 

case  I  think  the  lawful  intention  would  have  been  carried  into  effect, 

and  there  would  have  been  no  such  difficulty  as  at  present  appears." 

The  circumstance  that  in  that  case  the  testatrix  expressly  sub- 
jected the  pure  personalty  to  the  payment  of  debts  and  legacies  to 
individuals  as  well  as  the  personalty  savouring  of  realty,  and 
the  circumstance  that  the  personalty  savouring  of  realty  was 
insufficient  for  the  payment  of  the  debts  and  legacies  to  individuals, 
constitute,  as  it  seems  to  me,  two  material  distinctions  between  that 
case  and  the  present.  I  regard  the  first  circumstance  as  consti- 
tuting a  material  distinction,  because  in  such  a  case,  if  the  Court 
directs  the  legacies  to  individuals  to  be  paid  partly  out  of  the  pure 
personalty,  the  direction  is  only  in  accordance  with  the  express 
words  of  the  testator.  And  I  regard  the  second  circumstance  as 
constituting  a  material  distinction,  not  indeed  as  affecting  the  con- 
struction of  the  will,  but  as  influencing  the  adjustive  interference  of 
the  Court,  which  is  not  the  result  of  construction  but  of  the  applica- 
tion of  equitable  principles  independent  of  construction  or  any 
intention  on  the  part  of  the  testator  as  to  the  mode  of  payment, 
although  in  furtherance  of  the  presumable  general  intent  as  to  the 
payment  itself.  In  this  view,  the  insufficiency  of  the  personalty 
savouring  of  realty  for  the  payment  of  debts  and  legacies  to 
individuals  forms  a  strong  reason  for  allowing  the  private  legatees 
to  participate  in  the  pure  personalty,  which  reason  does  not  exist  in 
the  present  case,  as  they  can  satisfy  themselves  out  of  the  personalty 
savouring  of  realty.  But  even,  notwithstanding  these  circumstances, 
Lord  Lanodalb  intimated  that  he  should  have  decided  the  case  in 
the  contrary  way,  but  for  the  'language  used  in  previous  cases  as  [  *743  ] 
distinguished  from  principle,  or  from  any  actual  decisions  on  the 
point  of  which  he  considered  there  were  none. 

In  Sturge  v.  Dimsdale  (I),  a  testatrix  created  a  mixed  fund  of 
realty  and  personalty  for  the  payment  of  her  debts  and  legacies, 
(1)  63  E.  E.  143  (6  Beav.  462). 
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Robinson      some  of  which  were  given  to  charities ;  but  she  directed  that  the 
Geldard.     charitable  legacies  should  be  paid  exclusively  out  of  such  part  of 
her  personal  estate  as  was  legally  applicable  thereto ;  she  afterwards 
directed  her  trustees  to  retain  a  part  of  the  stock  of  which  she 
might  be  possessed,  sufficient  for  the  payment  of  some  annuities ; 
she  then  gave  a  number  of  legacies  to  individuals,  including  twelve 
legacies  of  5002.  each ;  and  in  case  her  real  and  personal  estate, 
after  payment  of  her  debts  funeral  and  testamentary  and  other 
expenses,  and  the  investment  of  the  annuity  fund,  and  the  payment 
of  the  legacies  except  the   said    twelve    legacies,  should    prove 
insufficient  to  pay  those  twelve  legacies,  then  she  directed  her 
trustees,  as  the  annuitants  died,  to  pay  off  so  much  of  the  twelve 
legacies  as  should  remain  unpaid ;  and,  after  full  payment  of  all  the 
legacies  annuities  and  charges,  she  bequeathed  various  charitable 
legacies  to  be  paid  out  of  the  annuity  fund  as  the  annuitants  died : 
the  actual  decision  of  Lord  Langdale  in  that  case,  instead  of  being 
an  authority  against  the  charities  in  the  present  case,  was  a  decision 
that  the  legacies  were  demonstrative  and  were  to  be  paid  out  of  the 
annuity  fund,  as  a  fund  demonstrated,  to  use  the  technical  expres- 
sion, for  that  purpose ;  and  the  dicta  occurring  there  which  were 
adverse  to  the  charities  in  that  case  are  mere  extra-judicial  doubts, 
[  *744  ]       and  not  considered  by  Lord  Langdale  *himself  as  founded  on 
principle  or  on  actual  decisions,  but  on  the  language  used  in  some 
previous  cases ;  and  it  is  to  be  observed  that  in  Sturge  v.  Dimsdale, 
as  well  as  in  The  Philanthropic  Society  v.  Kemp,  the  testatrix 
expressly  alluded  to  the  pure  personalty  as  a  fund  applicable  jointly 
with  the  personalty  savouring  of  realty  to  the  payment  of  debts,  and 
the  legacies  given  to  individuals. 

On  the  whole,  therefore,  so  far  from  those  cases  being  authorities 
against  the  charities,  I  regard  them  as  authorities  for  the  charities, 
or  at  all  events  as  not  furnishing  any  conclusive  authority  against 
them  ;  and  I  am  not  aware  of  any  previous  cases  which  resemble  the 
present. 

Notwithstanding  the  decisions  of  Lord  Hardwickb,  by  which  he 
permitted  the  marshalling  of  assets  in  favour  of  charities,  I  quite 
admit  that  it  has  long  been  settled  that  assets  cannot,  in  favour  of 
charities,  be  marshalled  in  the  ordinary  way  by  the  mere  applica- 
tion of  those  principles  upon  which  the  Court  has  usually  proceeded 
in  marshalling  assets  :  but  I  consider  the  charitable  legacies  in  the 
present  case  as  having  the  same  incidents  as  demonstrative  legacies 
to  individuals,  and  as  being  analogous  to,  if  not  strictly  identical 
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with,  such  demonstrative  legacies,  except  so  far  as  regards  the  right 
to  satisfaction  out  of  other  assets  in  the  event  of  the  failure  of  the 
fund  out  of  which  they  are  directed  to  be  paid,  a  right  of  which  they 
are  debarred  by  the  Statute  of  Mortmain,  9  Geo.  II.  c.  86. 

The  nature  and  incidents  of  demonstrative  legacies  are  thus 
explained  by  Mr.  Justice  Williams  in  his  valuable  work  on 
Executors,  p.  928 :  "  a  legacy  of  quantity  is  ordinarily  a  general 
legacy ;  but  there  are  *legacies  of  quantity  in  the  nature  of  specific  [  *7*B  J 
legacies,  as  of  so  much  money  with  reference  to  a  particular  fund 
for  payment ;  this  kind  of  legacy  is  called  by  the  civilians  a  demon- 
strative legacy,  and  it  is  so  far  general,  and  differs  so  much  in  effect 
from  one  properly  specific,  that  if  the  fund  be  called  in  ,or  fail,  the 
legatee  will  not  be  deprived  of  his  legacy,  but  be  permitted  to  receive 
it  out  of  the  general  assets ;  yet  the  legacy  is  so  far  specific  that  it 
will  not  be  liable  to  abate  with  general  legacies  upon  a  deficiency  of 
assets : "  and  again  p.  1083,  "  and  in  this  the  testator's  intention  is 
the  principle ;  for  it  is  inferred  that  he,  in  referring  to  specific  parts 
of  his  estate  for  payment  of  particular  legacies,  intended  those 
legacies  to  be  a  preference  to  others  which  he  had  not  so  secured." 

In  illustration  of  this,  as  far  as  it  is  applicable  to  the  present 

question,  I  may  mention  two  cases.     In  Acton  v.  Acton  (i),  a  testator 

bequeathed,  as  a  portion  to  his  daughter,  12,000/.,  and  to  his  niece 

4,0002.,  directing  that  the  latter  sum  should  be  paid  out  of  the 

money  in  his  banker's  or  agent's  hands ;  at  the  time  of  the  testator's 

death,  there  was  a  sum  of  money  in  his  agent's  hands  exceeding 

the  sum  of  4,0002.,  but  the  whole  amount  of  his  personal  property, 

after  payment  of  debts  and  specific  legacies,  was  not  sufficient  to 

discharge  both  the  legacies  of  12,0001.  and  4,0002. :  Sir  William 

Grant,  Master  of  the  Bolls,  said,  "  This  is  a  question  of  priority, 

not  of  ademption ;  no  other  legatee  can  have  any  right  to  the  fund 

so  appropriated  till  after  payment  of  the  4,0002. ;  that  legacy  must 

therefore  be  paid  in  full  out  of  the  money  reported  to  be  in  the 

agent's  hands  at  the  time  of  the  death  of  the  testator." 

In  Lwesay  v.  Redfern  (2),  a  testatrix  charged  an  annuity  upon  [  746  J 
her  leasehold  messuage  in  Wimpole  Street  and  all  her  residuary 
personal  estate  and  effects  whatsoever  and  wheresoever,  except  her 
leasehold  property  at  Richmond :  Mr.  Baron  Aldbrson  held  that 
the  annuity  was  payable  out  of  the  leasehold  uremises  in  Wimpole 
Street,  in  priority  over  the  other  legacies  given  by  the  will. 

These  authorities  appear  to  me  to  show  that  the  charitable 
(1)  1  Mer.  178.  (2)  2  Y.  &  0.  (Ex.  Eq.)  90. 
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Robinhon  legacies  in  the  present  case  are  demonstrative  legacies,  or  analogous 
Geldard.  thereto :  but  whether  this  is  the  precise  character  of  these  legacies, 
so  that  had  there  been  a  deficiency  of  assets  they  would  have  been 
entitled  to  be  paid  in  full  in  priority  to  the  other  legacies,  it  is  not 
necessary  to  decide :  all  that  I  need  determine  in  the  present  case 
is,  whether  the  legacies  to  individuals  are  to  be  paid  partly  out  of 
the  pure  personalty,  or  whether  they  are  to  be  paid  exclusively  out 
of  the  personalty  savouring  of  realty,  which  is  sufficient  for  the  full 
payment  of  those  legacies. 

Now,  where  there  is  no  direction  as  to  the  payment  of  any  legacy 
out  of  a  particular  fund,  it  may  be  admitted,  for  the  purpose  of  the 
present  question,  that  the  different  legacies  may  fairly  be  regarded 
as  intended  to  be  paid  out  of  the  different  funds  rateably,  Roberts  v. 
Walker  (1) :  and  where  there  is  a  deficiency  of  personalty  savouring 
of  realty  to  pay  the  legacies  to  individuals,  there,  in  furtherance  of 
the  general  or  paramount  intention  that  all  the  legacies  should  be 
paid,  the  legacies  to  individuals  may  be  paid  partly  out  of  the  pure 
personalty,  even  although  the  legacies  to  charities  may  be  expressly 
made  payable  out  of  the  pure  personalty ;  and  this  will  more 
[  *747  ]  especially  be  the  *case,  where  the  will  purports  to  make  the  legacies 
to  individuals  also  payable  out  of  the  pure  personalty  as  well  as 
out  of  the  personalty  savouring  of  realty,  as  in  The  Philanthropic 
Society  v.  Kemp  (2).  Where,  however,  the  testator  expressly  directs 
charitable  legacies  to  be  paid  exclusively  out  of  his  pure  personalty, 
and  the  personalty  savouring  of  realty  is  sufficient  for  the  payment 
of  the  legacies  to  individuals,  and  the  will  does  not  purport  to  make 
those  legacies  payable  out  of  the  pure  personalty  as  well  as  out  of 
the  personalty  savouring  of  realty,  and  the  pure  personalty  is  not 
sufficient  or  only  sufficient  for  the  payment  of  the  charitable 
legacies,  there,  it  appears  to  me,  that  to  direct  that  the  legacies  to 
individuals  should  be  paid  partly  out  of  the  pure  personalty  to  the 
partial  defeasance  of  the  charitable  legacies,  would  be  a  complete 
and  unjustifiable  inversion  of  the  rule  that  charities  are  favoured 
in  law,  and  an  utter  violation  of  the  general  or  paramount  intention 
of  the  testator  as  to  the  payment  itself,  and  probably,  also,  of  the 
particular  or  subordinate  intention  as  to  the  mode  of  payment. 

As  regards  the  rule  that  charities  are  favoured  in  law,  it  cannot 
be  reasonably  contended  for  one  moment  that  an  exception  to  this 
rule  is  called  for  in  the  present  case,  in  order  to  prevent  the 

(1)  32  B.  B.  318  (1    Buss.  &  My.  (2)  55  B.  B.  1C4  (4  Bcav.  531). 

752). 
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mischiefs  intended  to  be  guarded  against  by  the  Statute  of  Mort-     Robinson 
main.     The  charitable  legacies  are  expressly  made  payable  out  of     gkldaud. 
pure  personalty ;  and  no  legacy  of  pure  personalty,  however  large, 
however  unjust  towards  relations  who  have  the  strongest  moral 
claims  on  the  testator,  however  "  languishing  "  or  near  death  the 
testator  may  be  at  the  time  of  making  his  will,  is  contrary  to  the 
provisions  of  the  Statute  of  Mortmain,  for  that  statute  does  not 
affect  to  ^prohibit  dispositions  of  pure  personalty  at  all.    Whether      [  "748  ] 
it  would  be  expedient  to  extend  the  provisions  of  the  statute  to 
pure  personalty,  is  a  question  which  it  is  not  for  me  but  for  the 
Legislature  to  decide,  and  on  which  I  give  no  opinion ;  but  until 
the  Legislature  shall  tbink  fit  to  extend  the  restrictions  of  the  Mort- 
main Act,  I  have  no  power  to  do  so,  either  directly  or  indirectly. 

It  may,  however,  be  said  that  the  Court  has  refused  to  marshal 
assets  in  favour  of  a  charity,  lest  the  Court  should  by  so  doing  be 
occasioning  the  mischiefs  intended  to  be  prevented  by  the  Mortmain 
Act,  and  that  in  the  present  case  the  Court  ought  not  to  compel  the 
private  legatees  to  pay  themselves  out  of  the  personalty  savouring 
of  realty ;  for  by  so  doing,  the  parties  who  are  interested  in  the 
personalty  savouring  of  realty  after  the  payment  of  legacies,  will  be 
losers  to  the  extent  of  that  which  the  charitable  legatees  take  out  of 
the  pure  personalty,  which  would  otherwise  pay  the  private  legatees. 
This  argument  is  specious  enough,  but  it  is  founded  in  sophism. 
The  cases  in  which  the  Court  has  refused  to  marshal  assets,  have, 
in  truth,  nothing  whatever  to  do  with  the  present  case.  In  those 
cases  a  testator  had  affected  to  do  what  he  could  not  lawfully  do : 
he  had  attempted  to  make  charitable  bequests  payable  wholly  or 
partly  out  of  real  estate  or  personalty  savouring  of  realty,  and  the 
Court  refused  to  marshal  his  assets  in  favour  of  the  charities,  and 
thereby  caused  the  legacies  to  be  paid  in  a  different  way  from  that 
which  he  intended.  But  in  the  present  case  the  testator  in  effect 
has  himself  marshalled  or  arranged  his  assets,  by  directing  the 
charitable  legacies  to  be  paid  exclusively  out  of  the  pure  personalty ; 
and  there  can  be  no  reasonable  doubt  of  the  lawfulness  of  bis  inten- 
tion. He  gives  charitable  legacies  out  of  his  pure  personalty :  it 
cannot  be  said  that  it  would  have  been  a  contravention  *of  the  l  *749  3 
Mortmain  Act,  if  he  had  merely  made  charitable  bequests  out  of 
pure  personalty,  and  had  made  no  other  bequests ;  and  it  can  make 
no  difference  that  he  happens  to  have  left  other  legacies.  It  may, 
however,  be  said,  that  if  the  charitable  legacies  be  allowed  to 
exhaust    the  wbole  of    the  pure  personalty,   the  diminution  of 
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Robinson  personalty  savouring  of  realty  caused  by  the  payment  thereout  of 
Obldabd.  legacies  to  individuals  is  indirectly  occasioned  by  the  charitable 
legacies.  Now  this  argument,  if  it  proved  anything,  would  prove 
too  much,  for  it  would  prove  that  the  legacies  to  individuals  ought 
to  be  entirely  paid  out  of  the  pure  personalty  so  far  as  it  would 
extend,  rather  than  out  of  personalty  savouring  of  realty,  and  that 
the  charitable  legacies  ought  to  take  no  part  of  the  pure  personalty 
until  after  the  other  legacies  were  satisfied :  but  that  would  never 
be  contended.  And  again  this  argument  is  founded  on  mere  con- 
jecture, for  non  constat  but  that  the  testator,  if  he  had  not  given 
legacies  to  charities,  would  have  given  as  much  more  to  individuals, 
so  that  the  parties  interested  in  the  personalty  savouring  of  realty 
after  payment  of  legacies  would  take  no  more  than  if  the  charitable 
legacies  had  not  been  given;  and  therefore  it  cannot  be  said  with 
any  certainty  that,  by  allowing  the  charitable  legacies  to  exhaust 
the  pure  personalty,  the  parties  interested  in  the  personalty  savour- 
ing of  realty  are  injured  by  the  bequests  being  made  in  favour  of 
charities ;  {or  they  would  equally  have  been  injured  if  additional 
bequests  had  been  made  in  favour  of  individuals. 

The  argument  which  I  have  combated  derives  some  countenance 
from  an  equivocal  expression  of  Lord  Hardwicke  in  Arnold  v. 
Chapman (1),  where  he  remarks,  "it  is  said  the  assets  should  be 
[♦750]  marshalled;  *and  this  case  put,  that  since  this  Act  a  man  may 
say  he  charges  his  real  estate  with  debts  and  legacies,  and  gives 
his  personal  estate  to  a  charity:  possibly  that  may  do;  but  it 
would  go  a  great  way  toward  overturning  this  Act:  but  as  to  that 
I  will  give  no  opinion;  for  there  an  intention  appears  in  the 
testator."  To  so  much  of  this  language  as  implies  a  doubt  of  the 
lawfulness  of  exonerating  pure  personalty  in  favour  of  charities 
from  legacies  to  individuals,  I  attach  no  weight  for  the  reasons  I 
have  assigned ;  and  indeed,  in  Attorney-General  v.  Lord  Mount- 
moriis  (2),  where  a  testator  charged  his  real  estate  with  the  payment 
of  his  debts  and  legacies,  except  three  legacies  given  for  charitable 
purposes  which  he  directed  should  be  paid  out  of  his  personal 
estate,  Lord  Northington  decreed  the  charitable  legacies  to  stand 
in  the  place  of  the  specialty  creditors  for  what  they  should  exhaust 
of  the  personal  estate :  and  it  was  admitted  by  Lord  Langdale  in 
The  Philanthropic  Society  v.  Kemp  (3),  that  if  the  testator,  instead 
of  expressly  making  the  legacies  to  individuals  payable  partly  out 

(1)  1  Yes.  Sen.  108 ;  see  p.  110.  (3)  55  B.  E.  164  (4  Beav.  581). 

(2)  Dick.  370. 
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of  the  pure  personalty,  had  expressly  thrown  the  legacies  to  indi-  Robinson 
viduals  on  the  personalty  savouring  of  realty,  as  well  as  directed  okldard. 
the  charitable  legacies  to  be  paid  exclusively  out  of  the  pure 
personalty,  the  charities  would  have  taken  the  whole  of  the  pure 
personalty ;  yet  there  the  effect,  as  regards  the  alleged  contraven- 
tion of  the  Mortmain  Act,  would  have  been  precisely  the  same ;  the 
means  alone  would  have  been  somewhat  different. 

In  Williams  v.  Kershaw  (l),  of  which  there  is  only  a  short  note, 
where  it  was  contended  that  charitable  legacies  ought  to  be  made 
good  out  of  so  much  residue  *as  consisted  of  pure  personalty,  Lord  I  *7B1 3 
Gottbnham  is  reported  to  have  said,  "  this  would  be  marshalling  the 
assets  at  least  against  the  next  of  kin,  and  would  be  contrary  to  the 
rule  of  the  Court  adopted  in  all  such  cases,  which  is  to  appropriate 
the  fund  as  if  no  legal  objection  existed  as  to  applying  any  part  of 
it  to  the  charity  legacies,  then  holding  so  much  of  the  charity 
legacies  to  fail  as  would  in  that  way  be  to  be  paid  out  of  the 
prohibited  fund."  In  the  cases  in  which  the  rule  so  stated  by  Lord 
Cottenham  has  been  adopted,  the  testator  himself,  by  .giving  the 
charitable  legacies  out  of  a  mixed  fund,  intended  that  the  fund 
should  be  appropriated  as  if  no  legal  objection  existed  as  to  apply- 
ing any  part  of  it  to  the  charitable  legacies;  but  this  rule  is 
obviously  quite  inapplicable  to  a  case  in  which  the  testator  himself, 
so  far  from  intending  such  an  appropriation  of  the  fund,  has  taken 
care  expressly  to  negative  such  an  application  of  it. 

I  have  alluded  to  the  general  rule  that  charities  are  favoured  in 
law,  but  I  need  not  at  all  rely  on  it,  although  it  bears  very 
strongly  on  the  present  question.  I  think  the  case  may  be  viewed 
as  if  the  legacies  directed  to  be  paid  out  of  the  pure  personalty 
were  legacies  to  individuals;  and  I  conceive  that  an  attention  to 
the  fundamental  maxim,  that  the  lawful  intent  of  the  testator 
expressed  or  plainly  implied  is  the  governing  rule  in  the  construc- 
tion of  wills,  is  all  that  is  necessary  for  the  determination  of  the 
present  question  in  favour  of  the  charities. 

The  claim  of  the  appellants  is  not  properly  a  claim  to  have  the 
assets  marshalled,  but  a  claim  of  priority,  and  the  cases  on  the 
subject  of  marshalling  of  assets  in  favour  of  charities  have  in  reality 
nothing  to  do  with  the  present  question.  Marshalling  of  assets,  in 
the  ordinary  acceptation  of  the  term,  is  not  an  arrangement 
•directed  by  the  testator,  but  is  the  result  of  the  application  of  the  [  *752  ] 
principles  of  equity  jurisprudence ;  but  the  arrangement  insisted 
(1)  1  Keen,  274,  n.     Reported  from  5  L.  J.  (N.  S.)  Ch.  84,  42  R.  R.  269. 


2fi2  1852.     Cfi.     8  MAC.  &  G.  752—758.  [n.fc. 


Robinson  on  by  the  appellants  in  this  case  is  plainly  directed  by  the  testator 
Geldard.  himself :  he  has  in  effect  marshalled  or  arranged  his  assets  himself. 
It  is  true  he  has  not  expressly  thrown  the  legacies  to  individuals 
on  the  personalty  savouring  of  realty,  but  he  has  plainly  manifested 
his  intention  that  if  they  are  paid  at  all  out  of  the  pure  personalty, 
it  shall  only  be  after  payment  of  the  charitable  legacies :  for  by 
directing  that  the  charitable  legacies  shall  be  paid  exclusively  out 
of  the  pure  personalty,  he  has  plainly  shown  his  intention  that 
they  shall  be  satisfied  out  of  the  pure  personalty  in  preference  to 
the  legacies  to  individuals,  whether  they  are  strictly  demonstrative 
legacies  or  not. 

No  one  can  doubt  that  the  testator  intended  all  his  legacies  to  be 
paid  in  full :  no  one  after  such  a  direction  as  that  which  occurs  in 
this  will  can  doubt  that  the  testator  well  knew  that  the  charitable 
legacies  could  not  receive  a  shilling  out  of  the  personalty  savouring 
of  realty  ;  and  no  one,  therefore,  can  doubt  that  he  intended  that 
the  charitable  legacies  should  be  paid  in  full  out  of  the  pure 
personalty  *  so  far  as  it  would  extend,  leaving  the  legacies  to  indivi- 
duals to  be  paid  out  of  the  personalty  savouring  of  realty,  to 
which  the  charities  could  not  resort.  What  then  is  there  to  prevent 
me  from  giving  effect  to  that  intention  :  I  am  unable  to  perceive  any 
thing  to  debar  me  from  so  doing.  The  Mortmain  Act,  as  we  have 
seen,  has  no  real  bearing  upon  the  question :  the  actual  decisions 
against  the  marshalling  of  assets  in  favour  of  charities  have  nothing 
whatever  to  do  with  it :  the  policy  of  the  law,  as  it  relates  to  the 
subject,  requires  that  the  charities  should  be  favoured  rather  than 
[  #763  ]  injured  by  *the  decree  of  the  Court :  and  the  fundamental  rule  of 
effectuating  the  lawful  intention  of  the  testator  expressed  or  implied, 
makes  it  incumbent  upon  me  to  direct  that  the  charitable  legacies 
be  paid  out  of  the  pure  personalty,  so  far  as  it  will  extend  in 
preference  to  the  other  legacies. 

The  result  therefore  is,  that  the  Vice-Chancellor's  decision, 
made  in  deference  to  the  language  used  by  Lord  Langdale,  must  be 
reversed,  while  at  the  same  time  the  opinions  of  both  those  learned 
Judges  will  be  affirmed. 
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Ex  pabxb  DOKNFORD  (1).  »<»>• 

Fbb  19 
(4  De  G.  &  Sm.  29—44  ;  S.  C.  20  L.  J,  Bk.  7 ;  15  Jur.  278.)  March  13. 

The  facts  of  a  trader  having  been,  for  more  than  three  years  before  his       Knioht 
bankruptcy,  in  such  a  condition  that  all  his  assets,  if  realised,  would  be  less  Bruck,  V.-C. 
than  the  amount  of  his  debts,  and  nevertheless  continuing  to  trade,  are  not  [  29  ] 

decisive  against  the  allowance  of  his  certificate,  but  render  it  incumbent  on 
him  to  show  a  justification,  or  some  fair  and  reasonable  excuse  for  such 
conduct,  at  least  if  any  creditor  under  the  bankruptcy  has  suffered  by  it. 

The  bankrupt's  conduct  as  a  trader  before  the  Bankrupt  Law  Consolida- 
tion Act  came  into  operation,  may  be  taken  into  account  with  reference  to 
the  provisions  of  that  Act  as  to  the  allowance  of  the  certificate. 

This  was  the  petition  of  the  bankrupt  appealing  from  the  decision 
of  the  Commissioner  suspending  his  certificate  for  two  years  from 
the  date  of  the  petition  for  adjudication ;  and  directing,  that,  if  the 
bankrupt  should  be  taken  in  execution,  he  should  only  be  released 
after  three  months'  imprisonment. 

In  1848,  being  in  want  of  money,  he  applied  to  the  respondent, 
Mr.  De  Caulier,  a  friend  of  his,  who  was  a  retired  *surgeon,  and       [  *3°  ] 
had  filled  the  office  of  assistant-surgeon  in  the  Middlesex  Militia. 
Mr.  de  Caulier  on  that  occasion  lent  him  a  bill  of  exchange  for 
107/.  5*.  lid. 

In  his  affidavit  in  opposition  to  the  appeal,  Mr.  De  Caulier  stated, 
in  substance,  the  circumstances  attending  this  and  other  transac- 
tions between  him  and  the  bankrupt,  as  constituting  conduct  of  the 
bankrupt  disentitling  him  to  an  immediate  certificate. 

[The  effect  of  the  evidence  upon  this  point  sufficiently  appears 
from  the  following  judgment :] 

Mr.  Russell  and  Mr.  Duncan  supported  the  appeal.  t  33  ] 

Mr.  Rounddl  Palmer  and  Mr.   Cooke,  for  Mr.  De  Caulier, 
opposeel  it 

Mr.  Messiter  appeared  for  the  assignees. 

The  Vice-Chancellor: 

This  is  a  certificate  petition  presented  by  Mr.  Dornford,  the  bank- 
rupt, under  a  bankruptcy,  to  which  he,  or  one  or  more  of  his  friends 
with  his  knowledge  and  approval,  and  substantially  indeed  at  his 
instance,  had  recourse,  in  consequence  of  legal  proceedings  against 
Mr.  Dornford,  taken  adversely  by  his  largest  creditor  Mr.  De  Caulier. 
It  clearly  appears,  I  think,  that  the  bankruptcy  was  with  a  view  less 

(1)  ExparU  Salaman  (1885)  14  a  B.  D.  936. 
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Ex  parte  to  benefit  any  creditor  than  to  serve  the  bankrupt,  and  more  to  deprive 
Mr.  De  Gaulier  of  any  fruit  from  his  action  than  for  any  other  purpose. 
It  could  scarcely,  therefore,  be  matter  of  much  surprise  that  Mr. 
De  Caulier  should  oppose  the  certificate  before  the  learned  Com- 
missioner in  the  bankruptcy.  He  did  so  alone ;  and  the  learned 
Commissioner,  upon  that  opposition,  pronounced  this  sentence  or 
judgment  against  Mr.  Dornford  :  (His  Honour  read  it  ()).) 

Mr.  Dornford,  thinking  that  a  different  mind  might  be  induced  to 
take  a  different  view  of  his  case,  has  brought  it  hither.  It  has  been 
argued,  and  I  have  considered  it. 

C  m  ]  Questions  of  law  and  fact  have  been  raised.    For  the  purpose  of 

the  latter,  with  which  I  will  deal  first,  the  legal  points  must  be 
assumed  to  be  out  of  the  way. 

[The  Vice-Chancellor  here  stated  the  facts  and  arrived  at  the 
following  conclusion,  which  will  sufficiently  explain  the  point  of 
law  for  which  this  case  is  here  reported.] 

[40]  Considering  the  state  m  which  Mr.  Dornford's  circumstances 

were,  from  a  time  preceding  the  year  1848  down  to  his  bankruptcy ; 
considering  the  position  in  which  Mr.  De  Caulier  stood  relatively 
to  him,  and  positively,  I  doubt  whether  Mr.  Dornford  acted,  or 
could  have  acted,  justifiably  in  obtaining  the  loans,  which  in  and 
after  that  year  he  obtained  from  Mr.  De  Caulier,  without  actually 
informing  him  substantially  of  the  true  state  of  Mr.  Dornford's 

[  •«  ]  affairs,  *which  Mr.  Dornford  did  not  do.  This,  however,  I  need 
not  decide;  for  it  is  proved,  that,  in  the  years  1847,  1848,  and 
1849,  or  at  least  two  of  these  years,  information,  inaccurate  as  to 
the  state  of  his  circumstances,  was  given  by  Mr.  Dornford  to 
Mr.  De  Caulier;  who  was,  I  think  it  just  and  reasonable,  upon 
the  evidence,  to  believe,  misled  by  that  incorrect  information. 
This  view,  if  right,  is  a  very  important  view  of  the  case  indeed. 

[The  Vicb-Chancellob  here  referred  further  to  the  evidence 
which  supported  this  conclusion  of  fact,  and  proceeded  as  follows :] 

[  42  ]  I  am  of  opinion,  upon  the  whole,  that,  subject  to  the  questions 

of  law  to  be  mentioned,  this  was  most  assuredly  a  case,  if  not 
for  a  disallowance  of  the  certificate,  at  least  for  some  suspension, 
upon  the  ground  of  incorrect  conduct. 

The  questions  of  law  arise  thus:  Of  Mr.  Dornford's  conduct, 
asserted  by  Mr.  De  Caulier  to  be  material  on  the  point  of  the 
certificate,  a  portion  took  place  before  the  passing  of  the  statute 
called  "  The  Bankrupt  Law  Consolidation  Act,  1849 ; "  and  it  is 

(1)  See  ante,  p.  283. 
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contended,  on  the  part  of  Mr.  Dornford,  that  his  conduct  so  far     Ex  parte 

cannot  now  be  taken  into  consideration.    But  everything  said  to    DoRNPORD- 

be  material — everything  that  the  Court  has  been  asked  to  take 

into  consideration — took  place  while  the  bankrupt  was  a  trader, 

while  he  carried  on  the  trade,  which  uninterruptedly  from  a  time 

preceding  the  earliest  act  of  impropriety  imputed  to  him  down  to 

the  time  of  his  bankruptcy  he  carried  on,  that  trade  being  the 

trade  by  means  and  reason  of  which  he  was  declared  a  bankrupt. 

At  the  time  too  when  that  earliest  act  of  impropriety  imputed  took 

place,  and  continually  afterwards,  Mr.  De  Gaulier  was  a  considerable 

creditor.    Included  in  the  amount  of  debt  that  he  has  proved  under 

the  bankruptcy,  is  especially,  as  I  collect,  a  considerable  sum  that 

was  due  to  him  before  the  bill  of  lading  of  the  wines  by  the 

Velocity  was  pledged  to  him,  which  was  previously  to  the  year 

1848,  their  pecuniary  transactions  having  been  continuous  from  a 

time  preceding  the  year  1848. 

It  has  been  also  said,  however,  for  the  bankrupt,  that  the 

conduct  imputed  to  him,  whether  right  or  wrong,  was  not  the 

conduct  of  a  trader  "  as  a  trader,"  within  *the  meaning  of  that       [  *43  ] 

expression,  as  contained  in  the  Act  of  Parliament  already  mentioned, 

which,  (a  remarkable  Act  even  in  our  statute  book,)  cannot  justly 

have  the  first  invention  of  those  words  laid  to  its  charge.    The 

phrase,  I  believe,  appeared  originally  in  an  earlier  statute.    It 

must  sometimes  be  of  difficult  application.    Construed  strictly,  as 

penal  enactments  are,  it  would  give  the  Commissioners  probably 

insufficient  range  and  a  defective  power.    Construed  largely,  it 

would  probably  give  a  range  too  wide  and  a  power  almost  arbitrary ; 

and  what  course  to  take  between  the  two  extremes  it  may  frequently 

be  no  easy  matter  to  see.    In  the  present  instance,  however,  there 

is  not,  I  think,  much  difficulty  in  this  respect.    Without  laying 

great  stress  on  the  fact  that  most,  if  not  all,  of  the  advances  made 

by  Mr.  De  Caulier  were  obtained  from  him  by  Mr.  Dornford  for 

the  purposes  of  his  trade,  it  is  plain  that  they  had  transactions  in 

bills  of  exchange  and  promissory  notes;  that  the  deposit  of  the 

bill  of  lading,  which  I  have  mentioned,  and  their  dealings  as  to 

wine  warrants,  were  immediately  connected  with  the  loans  made 

by  Mr.  De  Caulier,  and  that  the  bankrupt's  business  was  that  of  a 

wine  merchant.    I  am  of  opinion,  that,  under  the  circumstances 

to  which  I  have  referred,  Mr.  Fane  rightly  interpreted  the  Bankrupt 

Statute  of  1849,  when  he  took  into  consideration,  and  had  regard 

to,  so  much  of  Mr.  Dornford's  conduct,  already  noticed,  as  took 
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Ex  parte 

DOKNFORD. 


[•44] 


place  previously  to  it — a  proposition  which  includes  another — 
namely,  that  his  conduct  in  the  respects  which  I  have  mentioned, 
both  before  and  after  that  statute,  was  conduct  of  a  trader  "  as  a 
trader,"  within  its  meaning — so  far  as  I  can  venture  to  think  that 
I  understand  its  meaning  in  the  use  of  that  phrase. 

There  remains  the  question,  whether  I  ought  to  consider  the 
learned  Commissioner's  order  as  too  unfavourable  to  the  bankrupt, 
the  only  appellant  from  it.  It  has  been  superfluous  for  me,  as  it 
was  for  Mr.  Fane,  to  form  an  opinion  *how  far  Mr.  Dornford's 
application  to  either  of  us  would  have  failed  or  succeeded  if  his 
conduct  towards  Mr.  De  Caulier  had  been  sincere,  true,  and 
straightforward:  for  Mr.  Dornford's  conduct  has  appeared  to 
neither  of  us  capable  of  being  so  described.  As  the  facts  stand, — 
I  find  it  impossible  to  say  that  the  order  is  not  sufficiently  favourable 
to  the  bankrupt ;  whose  petition  I  must  accordingly  dismiss. 


1850. 
May  6. 

Knioht 
Bruce,  V.-C. 

[65] 


BROADBENT  v.  THORNTON  (1). 

(4  De  G.  &  Sm.  65—72.) 

Debtors,  on  the  11th  of  June,  1847,  assigned  by  deed  their  property, 
upon  trust  for  their  creditors,  whose  names  and  seals  were  thereunto 
affixed.  In  July,  the  trustees  sold ;  and,  at  the  sale,  the  plaintiff  stated 
that  he  was  a  creditor,  but  mentioned  no  particulars  of  his  demand,  which, 
in  fact,  was  one  requiring  investigation.  The  trustees  advertised  the  llth 
of  October  as  the  last  day  for  creditors  to  execute  the  deed,  and  stated  that 
creditors  who  had  not  signed  by  that  day  would  be  excluded.  On  a  bill 
filed  by  the  plaintiff  in  April,  1848,  after  a  dividend  had  been  made:  Held, 
that,  upon  establishing  that  he  was  a  creditor  and  executing  the  deed,  he 
was  entitled  to  participate  in  any  future  assets,  but  not  to  disturb  the 
dividend  already  made. 

In  1844,  Messrs.  John  Hodgson,  Joseph  Hodgson,  and  George 
Hodgson,  carried  on  business  in  partnership  as  machine-makers  at 
Leeds.  Mr.  John  Hodgson  died,  and  his  surviving  partners,  with  a 
new  partner  named  Samuel  Swift,  continued  the  business  until 
1847,  when  they  made  an  assignment  upon  trusts  for  the  benefit  of 
their  creditors.  This  was  a  suit  instituted  by  Mr.  J.  S.  Broadbent, 
on  behalf  of  himself  and  all  other  creditors  of  the  firm  (who  should 
contribute  to  the  expense  of  the  suit),  against  the  trustees,  praying 
for  an  account  and  the  performance  of  the  trusts  of  the  deed. 

The  plaintiff's  alleged  debt  (which  was  disputed  by  the  trustees) 
was  claimed  upon  a  joint  and  several  promissory  note  for  100/.,  dated 
the  1st  of  July,  1844,  and  made  by  John  Hodgson  and  George 
(1)  Durant  v.  Robinson  (1876)  34  L.  T.  N.  S.  at  p.  626. 
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Hodgson  on  behalf  of  the  firm.    The  consideration  for  this  note  was    Broadbbxt 
an  amount  due  from  John  Hodgson  for  rent,  and  one,  therefore,  which    Thornton. 
the  defendants  contended  was  not  sufficient  to  render  the  note 
binding  upon  the  firm. 

The  deed  was  executed  on  the  11th  of  June,  1847,  at  a  meeting  of 
the  creditors  of  the  firm  of  Hodgsons  and  Swift,  which  was  attended 
by  eleven  of  the  creditors,  and  by  George  Hodgson  and  Samuel 
Swift.    At  this  meeting,  after  a  statement  of  the  debts  and  credits 
of  the  firm  had  been  laid  before  the  creditors  and  examined,  it  was 
arranged,  that  an  assignment  of  the  effects  of  the  partnership  should 
be  made  by  the  partners  for  the  benefit  of  the  creditors  of  the  part- 
nership ;   and,  accordingly,  the  assignment  was  then  and  there 
prepared,  and  was  at  the  same  time  executed  by  the  creditors  then 
present.    It  was  dated  on  that  day,  and  purported  to  be  made 
between  Joseph  Hodgson,  George  Hodgson,  and  Samuel  *  Swift  of       [  *66  ] 
the  first  part ;  John  Thornton  and  John  Stead,  as  trustees,  for  them- 
selves and  the  rest  of  the  creditors,  of  the  second  part ;  and  the 
several  other  persons  whose  names  and  seals  were  thereunto  sub- 
scribed and  set,  being  respectively  creditors  of  the  firm,  of  the  third 
part ;  after  reciting,  that  Joseph  Hodgson,  George  Hodgson,  and 
Samuel  Swift  were  justly  indebted  unto  the  parties  thereto  of  the 
second  and  third  parts,  in  the  several  sums  set  opposite  to  their 
respective  names  in  the  schedule  thereunder  written,  which  they 
were  unable  to  pay  in  full,  and  had  agreed  to  assign  all  their  estate 
and  effects  to  the  trustees  for  the  benefit  of  their  creditors,  as  there- 
inafter mentioned, — the  deed  witnessed  that  the  persons  parties  of 
the  first  part  assigned  their  stock  in  trade,  machinery,  goods,  and 
all   other  their  personal  estate  and  effects,  to  the  trustees,  their 
executors,  administrators,  and  assigns  absolutely,  upon  trust,  never- 
theless, to  collect  and  receive,  sell  and  dispose  of  the  thereby 
assigned  premises,  and  every  part  thereof,  either  by  public  auction 
or  private  contract,  as  to  the  trustees,  their  executors  or  adminis- 
trators, should  seem  proper ;  and  upon  trust,  out  of  the  monies  to  be 
thus  received,  to  pay  the  costs  and  expenses  of  preparing  and 
executing  the  deed  and  attending  the  trusts  thereby  created;  and,  in 
the  next  place,  to  pay,  retain,  and  satisfy,  rateably  and  proportionably, 
and  without  any  preference  or  priority,  to  themselves,  the  trustees, 
and  their  partners,  and  the  other  persons  parties  thereto  of  the 
third  part,  the  several  debts  or  sums  set  opposite  to  their  respective 
names  in  the  schedule  thereto,  subject  to  a  covenant  thereinafter 
contained  for  verifying  the  amounts  thereof ;  and  upon  trust  to  pay 
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Broadbknt   the  residue,  if  any,  of  the  monies  unto  the  parties  thereto  of  the 
Thornton.    ^rs^  Par'»  their  executors,  administrators,  and  assigns.    And  the 
deed  contained  an  absolute  release  on  the  part  of  the  parties  of  the 
third  part  to  the  debtors. 

The  deed  was  executed  subsequently  by  other  creditors  of  the  firm, 
but  not  by  the  plaintiff,  whose  debt  was  not  mentioned  therein. 
[  67  ]  On  the  2Srd  of  June,  1847,  the  solicitor  of  the  trustees  sent  a 

letter  to  such  of  the  creditors,  named  in  a  balance-sheet  made  out 
by  the  debtors,  as  had  not  executed  the  deed,  requesting  them  to 
attend  and  execute  it ;  but  no  letter  was  sent  to  the  plaintiff.  Soon 
afterwards,  the  trustees  and  assignees  caused  hand-bills,  advertising 
for  sale  all  the  partnership  stock  and  effects,  to  be  published  and 
distributed.  On  the  7  th  of  July,  the  property  was  sold  by 
auction. 

On  the  25th  of  September,  and  the  2nd  of  October,  1847,  the  trustees 
published  in  the  Leeds  Mercury  the  following  advertisement :  "  In 
Hodgsons'  and  Swift's  assignment.  Notice  is  hereby  given,  that  the 
assignment,  executed  by  Joseph  Hodgson,  Geo.  Hodgson,  and 
Samuel  Swift,  all  of  Cleckheaton,  in  the  county  of  Tork,  machine- 
makers  and  copartners,  for  the  equal  benefit  of  their  creditors,  will 
be  lodged  at  my  office  in  Brighouse,  in  the  said  county  of  York, 
until  the  11th  of  October,  1847,  for  the  signatures  of  those  who 
have  not  already  executed  the  same ;  and  all  creditors  who  shall 
not  execute  the  said  assignment  in  the  meantime  will  be  excluded 
all  benefit  therefrom.  Dated  this  22nd  day  of  September,  1847. 
By  order  of  the  assignees :  John  Barber,  solicitor,  Brighouse." 

On  the  29th  of  April,  1848,  the  plaintiff  filed  his  bill,  stating,  that, 
before  any  dividend  was  paid  to  any  of  the  creditors  under  the 
trust  deed,  the  trustees  had  notice  of  the  plaintiff's  debt  and  claim, 
and  of  his  intention  to  receive  the  dividend  in  respect  thereof 
payable  under  the  deed  or  deeds;  and  that,  before  any  dividend 
was  either  paid  or  declared,  the  plaintiff  applied  to  the  defendants 
to  execute  the  deed  or  deeds,  and  demanded  of  them  the  dividends 
payable  thereunder  in  respect  of  his  debt.  The  bill  further  stated, 
that,  on  the  17th  of  July,  1847,  the  plaintiff  wrote  and  sent  to  Mr. 
Barber,  the  solicitor  of  the  trustees,  the  following  letter :  "  Cleck- 
heaton, 17th  July,  1847, — Dear  Sir,  I  beg  to  inform  you  that  I  am 
[•68]  a  creditor  *of  Messrs.  Hodgsons  and  Swift,  machine-makers,  Cleck- 
heaton, and  that  I  claim  the  dividend  on  their  estate.  I  am,  Sir, 
yours  respectfully,  J.  S.  Broadbbnt."  That  the  deed  of  the  11th. 
of  June,  1847,  was  intended  as  a  provision  for  all  the  creditors  of 
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George  Hodgson,  Joseph  Hodgson,  and  Samuel  Swift,  at  the  date  Bboadbknt 
thereof,  and  was  immediately  after  the  execution  thereof  duly  com-  Thornton. 
municated  to  the  plaintiff  and  the  several  other  creditors  of  George 
Hodgson,  Joseph  Hodgson,  and  Samuel  Swift ;  and  that  the  plaintiff 
and  the  several  other  creditors  agreed  to  the  terms  and  provisions 
thereof ;  and  that,  in  consideration  of  the  provision  thereby  made 
for  payment  of  their  several  debts,  they  forbore  pressing  for  the 
immediate  satisfaction  and  discharge  thereof.  That  the  plaintiff 
had  never,  in  any  manner,  acted  in  violation  of  or  opposition  to  the 
terms  and  provisions  of  the  trust  deed  or  deeds,  and  had  always 
been  ready  and  willing,  and  now  was  willing,  to  execute  the  same, 
upon  being  allowed  to  receive  the  dividend  thereunder.  That,  on 
the  9th  of  October,  1847,  the  plaintiff's  son  and  partner  in  business, 
being  duly  authorised  by  the  plaintiff  for  the  purpose,  applied  at 
the  office  of  the  trustees'  solicitor  to  sign  the  deed  or  deeds  on  the 
plaintiff's  behalf;  whereupon,  one  of  the  clerks  of  the  solicitor 
produced  the  deed,  but  declined  to  permit  the  plaintiff's  son  to 
execute  the  same  on  the  plaintiff's  behalf. 

The  defendants,  by  their  answer,  admitted  that  they  had  accepted 
the  trusts  of  the  indenture,  and  had  sold  the  trust  property,  and 
applied  the  proceeds  as  was  shown  by  the  schedule  to  their  answer 
and  had  now  no  sum  of  money  in  their  hands  belonging  to  or 
arising  from  the  estate  and  effects  of  the  firm,  except  the  amount 
of  their  respective  dividends  on  their  own  debts,  which,  they  sub- 
mitted, they  were  entitled  under  the  indenture  to  retain  for  their 
own  respective  benefit.  They  denied  the  receipt  of  the  alleged 
letter  of  the  17th  of  July,  1847,  and  the  alleged  application  by  the 
plaintiff's  son  to  execute  the  deed  on  *his  behalf,  and  that  they  had  [  *69  ] 
received  any  notice  of  the  plaintiff's  debt  till  the  filing  of  the  bill ; 
and  they  submitted  that  the  plaintiff,  never  having  signed  or 
executed  the  deed,  and  never  having  become  a  party  thereto,  was 
not  entitled  to  derive  any  benefit  therefrom,  or  to  sue  the  defendants 
in  respect  of  their  trusteeship. 

On  behalf  of  the  plaintiff,  a  witness  named  Holdroyd,  who  was 
present  at  the  sale  as  a  purchaser,  on  the  7  th  and  8th  of  July,  1847, 
deposed,  that  the  plaintiff  and  the  defendant  John  Thornton  were 
present  together  at  the  sale  on  the  second  day  of  such  sale ;  and 
that  the  plaintiff  inquired  of  the  defendant  John  Thornton  who  had 
given  him  authority  to  sell ;  and  that  the  plaintiff  also  said,  that  he 
(the  plaintiff)  ought  to  have  been  informed  of  the  sale,  for  he  was  a 
creditor  of  the  firm  of  Hodgsons  and  Swift.    That  the  defendant  John 
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Broadbent  Thornton  said,  the  sale  was  taking  place  under  a  deed  of  assign- 
Thorntox.  nient,  executed  by  the  firm  of  Hodgsons  and  Swift,  for  the  benefit  of 
their  creditors.  That  the  defendant  John  Thornton  also  said,  that 
the  plaintiff  appeared,  by  the  books  of  the  firm  of  Hodgsons  and 
Swift,  to  be  a  debtor  to  their  estate  for  between  60i.  and  70L ; 
whereunto  the  plaintiff  replied,  that  he  held  a  security  from  the 
firm  of  Hodgsons  and  Swift  for  some  rent,  and  should  want  a  balance 
from  them.  But  the  witness  could  not  recollect  whether  he  said 
what  amount  he  claimed,  or  what  was  the  nature  of  the  security  he 
held.  He  deposed  that  the  plaintiff  asked  the  defendant  John 
Thornton  where  the  deed  of  assignment  was ;  and  that  John  Thorn- 
ton told  him  in  reply,  that  it  was  lying  at  the  office  of  Mr.  Barber 
at  Brighouse;  and,  if  he  was  a  creditor,  he  might  go  there  and 
sign  it. 

Joseph  Hodgson,  one  of  the  debtors,  deposed,  that,  about  a 
fortnight  after  the  date  of  the  deed  of  assignment  of  the  11th  of 
June,  1847,  John  Thornton  sent  for  him,  and  that  the  witness  went 
to  his  house  ;  and  that  the  witness  then  told  John  Thornton  that 
[  *70  ]  the  plaintiff  held  their  promissory  *note  for  lOOi.  and  interest,  and 
that  they  had  done  some  work  for  the  plaintiff,  amounting  to  about 
601.  f  leaving  a  balance  due  to  him  ;  but  the  witness  thought  he  did 
not  tell  John  Thornton  the  exact  amount  of  such  balance. 

The  auctioneer  deposed,  that  the  plaintiff  said  to  John  Thornton 
at  the  sale,  "lama  creditor,  and  I  ought  to  have  been  consulted 
before  you  attempted  to  dispose  of  the  goods  in  this  way."  That 
John  Thornton  told  the  plaintiff  that  the  firm  of  Hodgsons  and  Swift 
had  an  account  against  him  ;  and  that  the  plaintiff  replied,  that  he 
was  a  creditor  on  the  balance.  The  witness  understood  the  plaintiff 
to  say,  that  he  would  execute  the  deed ;  but  that  he  complained  at 
having  to  go  to  Brighouse  to  sign  it.  The  witness  said,  that  the 
defendant  John  Stead  was  present  during  this  conversation,  and 
took  part  in  it.  The  plaintiff's  son  deposed  that  he  had  attended  at 
the  solicitor's  office  at  Brighouse  on  the  9th  of  October,  and  required 
to  execute  the  deed  on  his  father's  behalf;  but  that  the  clerk,  a 
Mr.  Heaton,  whom  he  saw  there,  refused  to  permit  him  to 
execute  it. 

On  behalf  of  the  defendants  Mr.  Heaton  was  examined,  and 
denied  having  refused  permission  to  any  one  to  sign  the  deed. 
Another  witness,  named  Watton,  was  also  examined  for  the  defen- 
dants, and  deposed  to  two  conversations  which  took  place  between 
himself,  the  plaintiff,  and  a  Mrs.  Stead,  in  the  month  of  June,  1847 ; 


vol.  lxxxvh.]    1850.    CH.    4  DE  G.  A  SM.  70—72.  291 

in  the  course  of  which  Mrs.  Stead,  who  was  the  landlady  of  the  inn  Broadbent 
where  the  conversation  took  place,  said  to  the  plaintiff,  "  the  man  thorntok. 
lodges  here  who  is  in  possession  of  Hodgsons  and  Swift's,  and  has  the 
deed,  and  he  is  wanting  the  creditors  to  sign,  and  you  can  sign  if 
you  like ;  and  my  husband  will  sign  if  he  can  insure  him  10s.  in  the 
pound."  That  the  witness  then  said  to  the  plaintiff,  "  Then,  you 
are  a  creditor ;  are  you  ?  Here  is  the  deed,  and  you  can  sign  if 
you  like."  Whereunto  the  plaintiff  replied,  "I  think  I  can  do 
better.  I  think  there  will  be  as  much  as  will  pay  me  out  of  old 
Hodgson's  estate  after  paying  the  mortgagees." 

Mr.  Malins  and  Mr.  J.  T.  Humphrey,  for  the  plaintiffs,  cited        [ 71  ] 
Spottiswoode  v.  Stockdale  (l) ,  Field  v.  Lord  Donoughmore  (2),  Lane 
v.  Husband  (3),  Dunch  v.  Kent  (4). 

The  Vice-Chancbllor  : 

The  plaintiff  did  not,  until  the  7th  or  8th  of  July,  at  an  auction, 
mention  that  any  debt  was  claimed  by  him,  and  then  did  so  only 
in  general  terms.  Assuming  the  letter,  as  to  which  there  is  a 
dispute,  to  have  been  received  by  the  defendants'  agent,  that  was, 
as  I  understand,  the  only  other  statement  or  claim  on  the  part  of 
the  plaintiff  before  the  9th  of  October,  and  was  also  in  general 
terms  merely.  In  the  circumstances  of  the  case,  I  think  that  the 
plaintiff  did  not  do  that  which  it  was  incumbent  on  him  to  do  for 
the  purpose  of  delaying  a  dividend  among  the  creditors.  It  was 
the  duty  of  the  trustees  to  act  with  dispatch,  not  in  a  hurry,  but 
with  diligence.  It  would  be  too  much  to  say,  that  the  plaintiff,  who 
had  known  of  the  deed  in  July,  was  in  October  entitled  to  call  upon 
the  trustees  to  recast  the  dividend  and  investigate  his  debt,  for  it  is 
clear  that  the  debt  required  investigation.  I  cannot  agree,  that, 
under  such  a  deed  as  this,  the  mere  notice  of  the  existence  of  a 
debt,  without  knowledge  of  its  amount  or  particulars,  was  sufficient 
to  warrant  the  trustees  in  delaying  a  dividend.  Assuming  that  the 
plaintiff  may  now  accede  to  the  deed  and  become  entitled  to  future 
dividends  (if  any),  I  think  him  not  entitled  to  disturb  the  dividend 
already  made. 

Mr.  Wigram  and  Mr.  Wright,  for  the  trustees : 

The  trusts  of  the  deed  are  for  the  benefit  of  the  persons  only 
whose  'names  and  seals  are  thereunto  set  and  subscribed.  [  *72  ] 

(1)  HB.B,  221  (G.  Coop.  102).       (3)  65  R.  B.  663  (U  Sim.  656). 

(2)  58  R.  B.  253  (1  Dr.  &  War.  227).    (4)  1  Vera.  260. 
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Broad bent 
Thornton. 


(The  Vice-Chancellor  :  The  Court  has  stepped  over  larger  words 
than  those.) 

If  the  trustees  have  declined  to  admit  creditors  to  execute  the  deed, 
the  debtors  might  perhaps  have  a  right  to  complain.  But  what 
equity  have  creditors  who  are  not  parties  and  have  not  acceded  to 
the  deed  in  any  manner  ?  To  say,  that  the  deed  is  for  the  benefit 
of  creditors  generally,  is  to  contradict  the  very  words  of  it. 

The  Vice-Chancellor  : 

Upon  the  plaintiff  undertaking  to  execute  the  deed,  refer  it  to 
the  Master,  to  inquire  whether  anything  and  what  was  due  to  him 
from  the  firm  at  the  date  of  the  deed  ;  and  if  the  Master  shall  find 
that  anything  was  due  to  him,  let  the  decree  go  on  in  the  terms  of 
an  ordinary  decree  at  the  suit  of  a  creditor  under  a  trust  deed ; 
with  a  declaration,  that  any  dividend  made  before  the  filing  of  the 
bill  is  not  to  be  disturbed  by  reason  of  the  plaintiff's  debt  (if  any). 
Beserve  the  question  of  costs. 


1850. 
May  22. 

Knight 
Bruce,  V.-C. 

[73] 


EARL   of   LONSDALE   v.   BECKETT  (1). 

(4  De  G.  &  Sm.  73—74 ;  S.  C.  19  L.  J.  Ch.  342 ;  16  L.  T.  229.) 

By  a  will,  three  trustees  were  appointed ;  and,  in  the  power  of  appoint- 
ing new  trustees,  it  was  provided,  that,  if  the  trustees  thereby  appointed,  or 
to  be  appointed  under  the  power,  or  any  of  them,  should  die  or  be  desirous 
of  being  discharged,  &c,  it  should  be  lawful  for  the  surviving  and  continu- 
ing trustees  or  trustee,  or  the  executors  or  administrators  of  the  last 
surviving  or  continuing  trustee,  to  appoint  any  other  person  or  persons  in 
the  stead  of  the  trustee  or  trustees  so  dying,  &c.t  either  solely  or  jointly 
with  the  other  trustee  or  trustees ;  and  that  thereupon  the  trust  estates 
should  be  conveyed  so  as  to  vest  in  the  surviving  or  continuing  trustees  or 
trustee  and  the  new  trustee  or  trustees,  or,  if  there  should  be  no  such 
surviving  or  continuing  trustee,  in  such  new  trustees  only.  One  of  the 
persons  named  trustees  died  in  the  testator's  lifetime.  The  survivor  of  the 
two  trustees,  being  desirous  of  retiring,  appointed  one  new  trustee  in  his 
own  place :  Held,  that  the  appointment  was  invalid ;  and  that  the  Court 
would  not,  under  the  power,  appoint  two  trustees  only,  without  beiug 
satisfied  that  such  a  course  was  for  the  benefit  of  the  cestuis  que  trustent. 

This  was  a  suit  for  the  appointment  of  new  trustees  of  the  will 

of  the  late  Earl  of  Lonsdale,  on  the  ground  of  doubts  whether  an 

appointment,  which  had  been  made,  was  a  valid  exercise  of  a  power 

for  that  purpose  contained  in  the  will. 

(1)  It  is  no  longer  obligatory  to  fill  now    such    an    appointment   as  this 

up  the  original  number  of  trustees  would  be  treated  as  improper  but  not 

(see  the  Trustee  Act,  1893,  s.  10(2) ),  invalid :     see  Reed  v.  Reed  (1662)  30 

but  the  old  law  may  still  be  material  Beav.  388. — O.  A.  S. 
on  a  question  of  title,  though  probably 
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The  will  was  dated  the  29th  of  June,  1836.     It  devised  certain      Earl  of 
freehold  estates  to  John,  Earl  of  Westmoreland,  Sir  John  Lowther,  ^ 

and  Sir  John  Beckett,  their  heirs  and  assigns,  upon  various  trusts.      Bkckktt- 
The  power  to  appoint  new  trustees  was  as  follows : 

"  Provided  always,  and  I  hereby  declare  my  will  and  mind  to  be, 
that,  if  the  trustees  hereby  appointed  or  to  be  appointed  as  herein- 
after is  mentioned,  or  any  of  them,  shall  happen  to  die,  or  be 
desirous  of  being  discharged  of  and  from,  or  refuse  or  decline  or 
become  incapable  to  act  in,  the  trusts  hereby  reposed  in  them  as 
aforesaid  before  the  said  trusts  shall  be  fully  executed,  then  and 
so  often  as  the  same  shall  happen,  it  shall  and  may  be  lawful  to 
and  for  the  surviving  and  continuing  trustee  or  trustees,  or  the 
executors  or  administrators  of  such  last  surviving  or  continuing 
trustee,  by  any  deed  or  deeds,  writing  or  writings,  under  their,  his,  or 
her  hands  and  seals  or  hand  and  seal,  and  to  be  attested  by  two  or 
more  credible  witnesses,  from  time  to  time  to  nominate,  substitute, 
and  appoint  any  other  person  or  persons  to  be  a  trustee  or  trustees 
in  the  stead  or  place  of  the  trustee  or  trustees  so  dying  or  desiring 
to  be  discharged,  or  refusing  or  declining  or  becoming  incapable  to 
act  as  aforesaid,  either  solely  or  jointly  with  the  other  trustee  or 
trustees ;  and  thereupon,  all  and  singular  the  aforesaid  trust  estates 
and  premises  shall  be  with  all  convenient  speed  conveyed,  assigned, 
and  ^transferred,  in  such  manner  as  that  the  same  shall  and  may  [  *7*  ] 
be  legally  and  effectually  vested  in  the  surviving  or  continuing 
trustees  or  trustee  of  the  same  trust  estates,  monies,  or  premises, 
and  such  new  or  other  trustee  or  trustees,  or,  if  there  shall  be  no 
continuing  trustee  or  trustees,  then  in  such  new  trustees  only,  upon 
the  same  trusts  as  are  hereinbefore  declared  of  and  concerning  the 
same  trust  estates,  monies,  and  premises  respectively,  or  of  such  of 
them  as  shall  be  then  subsisting  and  capable  of  taking  effect ;  and 
that  every  such  new  trustee  shall  and  may  act  or  assist  in  the 
management  or  execution  of  the  trusts  to  which  he  shall  be  so 
appointed,  as  fully  and  effectually,  and  with  the  same  powers  and 
authorities,  to  all  intents  and  purposes,  as  if  he  had  been  originally 
nominated  a  trustee  of  this  my  will." 

The  testator  died  on  the  19th  of  March,  1844.  One  of  the  persons 
named  trustees  died  in  the  testator's  lifetime,  another  soon  after 
his  death.  The  remaining  trustee,  Sir  John  Beckett,  had  alone 
acted,  and,  after  the  death  of  both  his  co-trustees,  executed  a  deed 
of  the  22nd  of  May,  1847,  whereby,  after  reciting  that  he  was 
desirous  of  retiring,  he  appointed  one  new  trustee  in  his  own  place. 
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Karl  of 
Lonsdale 

v. 
Beckett. 


[75] 


He  died  without  having  conveyed  the  legal  estate.  By  his  will,  he 
devised  all  trust  estates  to  Sir  Thomas  Beckett  and  Lady  Ann  Beckett. 
The  question  was,  whether  the  appointment  of  one  trustee  only  was 
valid,  and  whether,  at  all  events,  it  would  not  be  sufficient  for  the 
Court  to  appoint  two  trustees. 

Mr.  Molina  and  Mr.  IVilkins,  for  the  plaintiff.    [The  cases  cited 
by  them  did  not  determine  the  question.]  n 

Mr.  R.  Palmer  and  Mr.  Bentinck  appeared  for  the  defendants. 

The  Vicb-Chancbllor  said,  that,  upon  the  will,  the  intention 
appeared  to  be  that  there  should  be  three  trustees.  There  was  no 
indication  of  intention  to  the  contrary,  and  there  was  a  provision 
that,  if  there  were  no  continuing  trustees,  the  estates  should  be 
vested  in  the  new  trustees  only.  This,  however,  his  Honour  laid 
no  great  stress  upon.  It  must  be  declared,  that  the  appointment 
was  invalid ;  and  there  must  be  a  reference  to  the  Master  to 
approve  of  new  trustees,  and  to  inquire  whether  it  would  be  for  the 
benefit  of  the  persons  interested  under  the  trusts,  that  there  should 
be  only  two. 


1850. 

March  27. 

May  10. 

Knight 
Bruce,  V.-C. 

[76] 


[♦76] 


The    ATTORNEY -GENERAL    v.     The    GREAT 
NORTHERN   RAILWAY   COMPANY  (1). 

(4  De  G.  *  Sm.  75—96 ;  S.  C.  14  Jur.  684  ;  15  Jur.  387.) 

1.  Upon  one  of  the  sections  of  a  railway,  deposited  with  the  clerk  of  the 
peace,  and  referred  to  by  an  Act  (afterwards  passed)  authorising  the 
formation  of  the  line,  there  was  a  note  to  the  effect  that  a  particular  road, 
therein  delineated,  was  to  be  stopped  up,  and  another,  therein  also  delineated, 
was  to  be  a  substituted  road  for  it:  Held,  that  the  public  and  the  land- 
owners were  not  thereby  affected  with  notice,  so  as,  upon  the  ground  of 
acquiescence,  to  be  precluded  from  obtaining  an  injunction,  upwards  of 
four  years  afterwards,  on  the  Company's  proceeding  to  stop  up  the  road. 

2.  The  works  for  stopping  up  the  above-mentioned  road  were  commenced 
in  October,  1849,  but  the  road  was  not  rendered  entirely  impassable  till 
February,  1850:  Hold,  that  an  application  for  an  injunction  in  February, 
1850,  was  not  too  late. 

3.  Tho  provisions  of  the  Railways  Clauses  Consolidation  Act,  1845,  requir- 
ing a  substituted  road  to  be  made  in  certain  cases :  Held,  not  to  be  satisfied 
by  an  existing  road,  which  was  alleged  to  be  as  convenient  as  any  new 
substituted  road  could  be. 

This  was  an  information  and  bill  seeking  an  injunction  to  restrain 
the    defendants,   the  Great  Northern    Railway  *Company,    from 


(1)  B.  v.  Wycombe  Ry.  Co.  (1867) 
L.  B.  2  a  B.  310,  36  L.  J.  Q.  B.  121, 
\b    L.  T.   610;    Att.-Qen.    v,  Barry 


Docks  and  Ry.  Co.  (1887)  35  Ch.  D. 
573,  56  L.  J.  Ch.  1018,  56  L.  T,  559. 
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further  interfering  with  a  turnpike  road,  called  Crab  Lane,  near        a.-g. 
Biggleswade.  GB^T 

The  defendants  were  incorporated  by  an  Act,  of  which  the  pro-  R^0BT^y^ 
visions  of  the  Railways  Clauses  Consolidation  Act,  1845,  were  made 
part.  By  the  46th  section  of  the  latter  Act,  it  is  enacted,  that,  if 
the  line  of  the  railway  should  cross  any  turnpike  road  or  public 
highway,  then  (except  where  otherwise  provided  by  the  special  Act) 
either  such  road  shall  be  carried  over  the  railway,  or  the  railway 
shall  be  carried  over  such  road  by  meanB  of  a  bridge,  of  the  height 
and  width,  and  with  the  ascent  or  descent  by  the  Railways  Clauses 
Consolidation  Act  or  the  special  Act  in  that  behalf  provided ;  and 
such  bridge,  with  the  immediate  approaches,  and  all  other  necessary 
works  connected  therewith,  shall  be  executed  and  at  all  times  there- 
after maintained,  at  the  expense  of  the  Company.  By  the  53rd 
section  of  the  same  Act,  it  is  enacted,  that  if,  in  the  exercise  of  the 
powers  by  the  general  or  the  special  Act  granted,  it  shall  be  found 
necessary  to  cross,  cut  through,  raise,  sink,  or  use  any  part  of  any 
road,  whether  carriage  road,  horse  road,  tram  road,  or  railway, 
either  public  or  private,  so  as  to  render  it  impassable  for  or  dan- 
gerous or  extraordinarily  inconvenient  to  passengers  or  carriages  or 
to  the  persons  entitled  to  the  use  thereof,  the  Company  shall,  before 
the  commencement  of  any  such  operation,  cause  a  sufficient  road  to 
be  made  instead  of  the  road  to  be  interfered  with,  and  shall,  at 
their  own  expense,  maintain  such  substituted  road  in  a  state  as  con- 
venient for  passengers  and  carriages  as  the  road  so  interfered  with, 
or  as  nearly  so  as  may  be. 

Among  other  roads  across  which  the  defendants  were  authorised 
to  carry  the  line  of  their  railway,  was  a  turnpike  road  for  carriages 
and  passengers,  leading  from  the  entrance  of  the  London  road  at 
the  south-eastern  side  of  the  town  of  Biggleswade,  through  a 
lane  called  Crab  Lane,  being  part  of  the  high  road  from  London 
to  York. 

For  many  years  previously,  and  down  to  the  obstruction  *thereof  [  *77  ] 
by  the  Company,  this  turnpike  road  was  constantly  used  by  the 
public,  and  there  was  a  considerable  traffic  of  passengers  and 
carriages  thereon ;  and  by  means  of  it,  the  shortest  and  easiest 
access  was  afforded  between  the  south-eastern  and  the  north-western 
extremities  of  the  town,  so  as  to  avoid  passing  through  the  main 
streets.  For  the  same  reason,  the  road  afforded  a  safe  passage  for 
droves  of  horses,  cattle,  sheep,  and  pigs,  and  was  much  used  for 
that  and  other  public  purposes. 
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a.-g.  The  plaintiff  and  relator  had  been  for  several  years,  and  was 

Great  then,  the  owner  and  occupier  of  certain  freehold  offices,  with  the 
Railway  tt>.  kn(*  ^joining,  situate  at  the  south-eastern  side  of  the  town  of 
Biggleswade,  and  containing  three  and  a  half  acres  or  thereabouts, 
and  which  had  abutted  upon  and  was  fronted  by  part  of  the  turn- 
pike road  called  Grab  Lane.  He  had  for  several  years  been,  and 
then  was,  carrying  on  his  business  of  an  attorney  and  solicitor 
upon  the  above  premises,  having  purchased  the  fee  simple  in  the 
year  1840,  for  2,800J. ;  and  he  stated  that  one  of  the  principal 
inducements  to  him  to  purchase  the  same  was  the  enjoyment  of  a 
free  and  uninterrupted  passage  along  the  turnpike  road  through 
Grab  Lane. 

On  the  8th  of  February,  1850,  the  Company  entered  upon  and 
took  possession  of  the  turnpike  road  at  a  place  distant  1 25  yards, 
or  thereabouts,  from  the  plaintiff's  premises.  On  the  same  day 
they  made  a  fence  across  the  road,  and  dug  a  trench  in  the  surface 
of  the  road,  so  as  completely  to  stop  up  the  road  and  render  it 
impassable  for  carriages,  passengers,  or  cattle. 

On  the  12th  of  February,  1850,  the  plaintiff's  London  agents 
wrote  and  sent  to  the  solicitors  of  the  Company  the  following 
letter : 

"  Tbmplb,  12th  February,  1850. 

"  lie  Great  Northern  Railway  Company. 

"Dear  Sirs, — Mr.  Chapman,  of  Biggleswade,  has  arrived  in 
[  **8  ]  town,  and  complains  of  the  Company  having  stopped  *up  a  turn- 
pike road  called  Crab  Lane  Boad,  which  passes  his  property,  and 
which  very  seriously  injures  and  affects  it.  He  has  applied  to 
Mr.  Moore,  under  whose  directions  and  superintendence  this 
stoppage  appears  to  have  been  made;  and  he  states,  that  a  per- 
manent stoppage  in  the  above  road  is  intended  to  be  made  by  the 
Company.  We  can  hardly  think  that  he  is  right  in  what  he  so 
states,  as  we  do  not  find  any  authority  in  your  Acts  authorising  the 
Company  to  do  what  has  been  done,  and  what  is  so  intended  to 
be  done.  We  therefore,  on  the  part  of  Mr.  Chapman,  protest 
against  the  stoppage  up  of  the  road,  and  require  the  Company 
immediately  to  restore  it  to  the  state  it  was  in  before  the  works  of 
the  railway  across  this  road  were  commenced.  Your  immediate 
attention  will  oblige." 

In  reply  to  the  last-mentioned  letter,  the  plaintiff's  agents 
received  from  the  solicitors  of  the  Company  the  following  letter : 
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"  12th  of  February,  1850— Great  Northern  Railway.  A.-G. 

"  Dear  Sirs, — We  have  just  received  your  note  of  this  morning,       Great 

NORTHRRN 

and  if  the  road  referred  to  by  you  is  the  one  passing  from  Mr.  railway  Co. 
Chapman's  house  to  the  railway,  it  certainly  is  the  intention  of  the 
Railway  Company  to  stop  it  up,  and  you  will  find  it  so  marked  upon 
the  Parliamentary  sections,  according  to  which  the  Company  are 
empowered  to  construct  their  line.  It  was  represented  to  us  to  be 
practically  disused  and  deserted,  in  favour  of  the  road  through  the 
town  ;  and  that  it  was  so  considered  by  the  inhabitants  themselves 
is  pretty  evident  from  the  fact,  that,  though  our  plans  and  sections 
were  two  years  before  the  public  previous  to  the  passing  of  our  Act, 
and  one  of  the  directors  was  a  resident  at  Biggleswade,  whilst  three 
or  four  other  Biggleswade  gentlemen  gave  evidence  upon  our  bill, 
we  received  no  application  to  vary  the  section,  and  the  bill  passed 
accordingly.  Upon  looking  at  the  plan  since  *the  receipt  of  your  [  *79  ] 
letter,  it  does  not  appear  to  us  that  Mr.  Chapman  derives  any 
benefit  from  the  road  :  his  house  is  only  200  yards  from  the  street 
in  the  opposite  direction.  If,  however,  you  can  point  out  any 
practical  inconvenience,  we  will  do  our  best  to  remedy  it." 

The  plaintiff's  agents,  on  the  19th  of  February,  sent  a  reply  to 
the  defendants'  solicitors,  which  was  in  part  as  follows:  "  We  have 
no  alternative  but  at  once  to  apply  for  an  injunction  to  restrain  the 
Company  from  proceeding  with  the  works  in  the  manner  they  are 
proceeding  with  them,  or  to  take  another  course  pointed  out  by  our 
counsel.  We  shall  have  no  objection  to  a  meeting  if  you  think  it 
will  lead  to  any  adjustment  of  the  matter ;  but  in  that  event,  it 
must  be  clearly  understood,  that  any  delay  that  may  arise  from 
Mr.  Chapman's  not  immediately  taking  adverse  steps,  must  not 
be  used  by  the  Company  to  his  prejudice." 

On  the  18th  of  March,  the  present  information  and  bill  was  filed, 
stating  to  the  above  effect;  and  further  stating,  that,  notwith- 
standing the  applications  on  behalf  of  the  plaintiff,  the  defendants 
threatened  and  intended  to  construct  their  railway  and  the  works 
thereof  upon  the  site  of  the  turnpike  road,  at  a  place  indicated  upon 
the  plan,  and  did  not  purpose  either  to  carry  the  said  road  over  the 
railway,  or  the  railway  over  the  road  in  the  manner  required  by  the 
Railways  Clauses  Consolidation  Act,  1845,  or  otherwise,  but  intended 
permanently  to  stop  up  and  obstruct  the  passage  of  the  road. 

The  prayer  was,  that  the  defendants  might  be  decreed  either  to 
restore  the  turnpike  road  to  as  good  a  condition  as  the  same  was  in 
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A.-G.        at  the  time  when  it  was  interfered  with  by  the  defendants  as  afore- 

Great       said,  or  to  make,  and  so  long  as  the  same  road  should  be  obstructed 

Railway  Co.  ^y  *^e  defendants,  to  maintain,  a  road  as  convenient  for  passengers 

and  carriages  as  the  said  turnpike  road  was  at  the  time  aforesaid, 

[  'SO  ]       *or  as  nearly  so  as  might  be ;  and  for  an  injunction  against  further 

interfering  with  the  turnpike  road,  and  from  constructing  the  works 

of  the  railway,  and  from  doing  any  act  whereby  the  road,  or  any 

road  to  be  substituted  for  it,  should  be  obstructed  or  rendered  less 

safe  for  the  passing  and  repassing  of  carriages   and  passengers 

thereon,  than  the  road  was  at  the  time  when  the  same  was  first 

interfered  with  by  the  defendants,  or  whereby  carriages  or  passengers 

should  be  hindered  or  prevented  from  passing  and  repassing  in  the 

same  manner  as  they  had  theretofore  been  able  to  do. 

Notice  of  motion  for  an  injunction  in  the  terms  of  the  prayer  was 
at  the  same  time  served.  In  opposition  to  the  motion,  the  defen- 
dants filed  affidavits,  with  the  view  of  establishing  a  case  of 
acquiescence  on  the  part  of  the  relator  and  plaintiff. 

The  plans  and  sections  deposited  with  the  clerk  of  the  peace,  in 
pursuance  of  the  Standing  Orders  of  the  Houses  of  Parliament,  and 
referred  to  by  the  special  Act,  were  also  produced ;  and,  upon  the 
section,  Crab  Lane  was  coloured  blue ;  another  lane,  called  Eose 
Lane,  was  coloured  green ;  and  the  following  note  was  inserted 
upon  the  plan  :  "  Note :  Road  to  be  stopped,  coloured  blue ;  road  to 
be  used  in  lieu  thereof,  coloured  green.' ' 

One  of  the  affidavits  filed  by  the  defendants  was  that  of  William 
Ford,  one  of  their  resident  engineers,  who  deposed,  that  the  works 
of  the  railway  were  commenced  across  the  road  in  the  month  of 
October,  1849,  when  the  surface  of  the  road  was  lowered  three  feet, 
in  order  to  admit  of  the  construction  of  a  temporary  railway,  for  the 
purpose  of  carrying  ballast  and  other  materials ;  which  temporary 
railway  was  continued  to  be  used  by  the  defendants  for  the  purposes 
aforesaid,  from  the  month  of  October  until  about  the  6th  day  of 
February,  1850,  when  the  rails  were  lowered  about  two  feet  more ; 
since  which  time  the  road  had  been  used  by  the  defendants  for  the 
[  *8i  j  *purposes  aforesaid.  He  further  deposed,  that  the  road  was 
completely  stopped  up  by  the  works  of  the  railway  on  the  6th  of 
February  last,  and  had  so  remained  ever  since ;  and  that  it  had 
been  well  known  in  the  town  of  Biggleswade,  ever  since  the 
commencement  of  the  works  in  the  month  of  October,  1849,  and 
since  the  plans  and  sections  of  the  railway  were  deposited  with  the 
parish  ^clerks  and  clerks  of  the  peace  in  December,  1844,  that  the 
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road  was  intended  to  be  stopped  up,  although  the  progress  of  the  a.-Q. 
works  did  not  render  it  necessary  to  stop  up  the  same  completely  Grkat 
until  the  6th  of  February  last ;  but  that,  in  the  month  of  October  j^way^o. 
last,  the  works  were  so  far  advanced  as  greatly  to  interfere  with  the 
passage  of  carriages  over  the  road,  and  to  render  the  same  more  or 
less  inconvenient ;  and  that  neither  the  deponent,  nor,  to  the  best  of 
his  belief,  any  other  of  the  engineers  or  agents  of  the  Company  had 
any  notice  that  it  was  intended  to  dispute  the  right  of  the  Company 
to  cross  and  stop  up  the  said  road,  as  shown  by  the  plan  and  section 
of  the  railway  deposited  with  the  clerk  of  the  peace,  until  after  the 
same  was  actually  stopped  up  by  the  progress  of  the  works  on  the 
9th  of  February.  He  further  deposed,  that  an  existing  road,  called 
Rose  Lane,  was  the  most  convenient  substitute  that  could  be  made 
for  the  road  so  stopped  up,  and  that  no  other  road  more  convenient 
could  be  made  instead  of  the  road  so  stopped  up ;  and  that  the  only 
dwelling-house  upon  the  said  road  so  stopped  up  was  the  dwelling- 
house  of  the  relator  and  plaintiff,  which  dwelling-house  fronted 
upon  the  high  road  of  Biggleswade,  and  would  have  very  convenient 
access  by  Rose  Lane  to  all  parts  east  of  the  railway  with  which  the 
said  road  so  stopped  up  theretofore  enabled  him  to  communicate ; 
and  that  it  was  absolutely  necessary  for  the  construction  of  the  said 
railway,  that  the  road  should  be  lowered  to  the  extent  aforesaid,  and 
should  be  obstructed  and  stopped  up  as  aforesaid,  for  engineering 
reasons,  which  the  witness  detailed. 

In  reply  to  this  affidavit,  the  plaintiff  deposed,  that,  in  October,  [  82  ] 
1849,  the  defendants  or  their  agents  commenced  a  cutting  three 
feet  in  depth,  and  placed  iron  rails  across  the  road  called  Crab  Lane 
Road,  for  the  temporary  use  and  purposes  of  the  railway ;  that,  after 
laying  down  such  iron  rails,  the  Company  gradually  sloped  the  road 
on  each  side  to  the  centre  of  the  railway,  and  placed  large  pieces  of 
timber  on  each  side  of  the  iron  rails,  nearly  in  the  same  way  and 
manner  as  roads  are  made  upon  level  crossings  of  a  public  road  by 
a  railway ;  and  that,  during  such  period  as  the  defendants  or  their 
agents  were  engaged  in  such  cutting  and  sloping  of  the  road  as 
aforesaid,  persons  were  placed  constantly  during  the  day,  and  at 
night  with  lanterns,  at  the  entrance  or  south-east  end  of  the  Crab 
Lane  Road,  and  on  the  west  side  of  the  railway  and  crossing  of  the 
road,  to  prevent  persons  driving  up  and  down  the  Crab  Lane  Road ; 
that,  after  such  sloping  of  the  road  on  each  side  of  the  iron  rails, 
and  placing  of  such  pieces  of  timber  as  aforesaid,  no  obstruction 
whatever  in  the  use  of  the  road  by  the  public,  either  in  passing  or 
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a.-o.  repassing,  was  caused  by  the  cutting  of  the  road  in  October  last ; 
Great  that  the  Crab  Lane  Road  was  constantly  and  continuously  used  by 
Railway  Co.  *^e  public  in  driving  sheep,  beasts,  and  other  cattle,  as  also  with 
waggons,  carts,  and  all  kinds  of  vehicles,  up  to  the  6th  of  February, 
1850,  when  it  was  permanently  stopped  up.  The  plaintiff  further 
deposed,  that,  when  the  defendants  commenced  the  cutting  of  the 
road  in  October,  1849,  he  applied  to  Mr.  Mackintosh,  one  of  the 
•contractors  of  the  works  of  the  said  railway,  to  know  what  was 
intended  by  the  obstruction  of  the  Crab  Lane  Road,  and  threatened 
taking  proceedings  against  the  Company  if  such  obstructions  were 
not  forthwith  removed ;  when  Mr.  Mackintosh  replied,  that  the 
obstruction  was  only  of  a  temporary  nature,  and  that  the  public 
would  again  have  the  use  of  the  Crab  Lane  Road  in  the  course  of 
three  or  four  days,  as  formerly.  The  plaintiff  further  deposed, 
r  '83  ]  *that  he  had  no  intimation  that  the  Crab  Lane  Road  would  be 
stopped  up  by  the  defendants  the  Great  Northern  Railway  Company 
for  a  permanency,  until  the  6th  of  February,  1850. 

Evidence  was  also  adduced  on  the  part  of  the  plaintiff,  to  show 
that  Rose  Lane  would  be  a  very  inadequate  substitute  for  the 
obstructed  road. 

Mr.  Bacon  and  Mr.  H.  Humphreys,  in  support  of  the  motion  : 

The  defendants  rely  upon  the  deposited  sections  as  giving  notice 
to  the  plaintiff,  and  binding  him  by  acquiescence  by  means  of  the 
note  there  inserted.  It  is,  however,  decided,  that  the  deposited 
plans  and  sections  are  not  binding,  except  so  far  as  they  are  incor- 
porated with  the  special  Act :  The  North  British  Railway  Company 
v.  Tod  (1),  Beardmer  v.  The  London  and  North  Western  Railway 
Company  (2).  With  regard  to  the  case  attempted  to  be  set  up,  that 
Rose  Lane  may  be  made  to  satisfy  the  provision  of  the  statute  as 
a  substituted  road,  the  words  of  the  53rd  section  are  express, 
that  the  Company  shall  "  cause  a  sufficient  road  to  be  made,  instead 
of  the  road  to  be  interfered  with."  This  requirement  cannot  be 
fulfilled  by  an  existing  road,  even  if  such  road  were  the  most  con- 
venient that  could  be,  instead  of  being,  as  the  evidence  shows  Rose 
Lane  to  be,  both  inconvenient  and  dangerous. 

[  84  ]  Mr.  Wigram  and  Mr.  E.  B.  Denison,  for  the  defendants : 

This  application  is  made  too  late.     The  plaintiff  had  notice,  in 
1844,  of  the  intention  of  the  Company,  and  the  works  have  been 
(1)  69  R.  R.  180  (12  CI.  &  Fin.  722).         (2)  84  R.  R.  27  (1  Mac.  &  G.  112). 
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actually  in  operation  since  last  October.     The  dispute  in  this  cause        A.-Q. 
must  be  decided  by  a  court  of  law,  an4  the  only  question  being,       great 
whether  an  injunction  is  to  be  granted  in  the  meantime,  the  circum-  ^lway  Co 
stance  of  delay  is  of  considerable  importance.    The  cases  cited  do 
not  affect  the  question  of  acquiescence.     They  were  both  decisions 
in  favour  of  the  Companies,  and  merely  decided,  that  the  land- 
owners could  not  extend  the  terms  imposed  on  the  Company  by 
the  Act,  by  reference  to  portions  of  the  deposited  sections  not 
incorporated  in  the  Act. 

The  58rd  section  of  the  general  Act  is  explained  by  the  56th 

section,  which  thus  enacts  :  "  If  the  road  so  interfered  with  can  be 

restored  compatibly  with  the  formation  and  use  of  the  railway,  the 

same  shall  be  restored  to  as  good  a  condition  as  the  same  was  in  at 

the  time  when  the  same  was  first  interfered  with  by  the  Company, 

or  as  near  thereto  as  may  be  ;  and  if  such  road  cannot  be  restored 

compatibly  with  the  formation  and  use  of  the  railway,  the  Company 

shall  cause  a  (l)  new  or  substituted  road,  or  some  other  sufficient 

substituted  road,  to  be  put  into  a  permanently  substantial  condition 

equally  convenient  as    the  former  road,  or  as  near  thereto  as 

circumstances  will  allow  ;  and  the  former  road  shall  be  restored,  or 

the  substituted  road  put  into  such  condition  as  aforesaid,  as  the 

case  may  be,  within  the  following  periods  after  the  first  operation 

on  the  former  road  shall  have  been  commenced,  unless  the  trustees 

or  parties  having  the  management  of  the  road  to  be  restored,  by 

writing  under  their  hands,  consent  to  an  extension  of  the  period, 

and  in  such  case  within  such  extended  period  (that  is  *to  say)  if  the       [  *85  ] 

road  be  a  turnpike  road,  within  six  months,  and  if  the  road  be  not 

a  turnpike  road,  within  twelve  months/' 

(The  Vice-Chancellor  referred  to  the  octavo  edition  of  the 
Statutes,  where  the  words  are  "  the  new  or  substituted  road,"  and 
asked,  whether  this  did  not  mean  the  road  caused  "  to  be  made," 
as  required  by  the  53rd  section.) 

In  the  quarto  edition  it  is  correctly  printed  :  "  shall  cause  a  new  or 
substituted  road,  or  some  other  sufficient  substituted  road,  to  be  put 
into  a  permanently  substantial  condition,  &c."  Now  this  requirement 
can  be  well  complied  with  as  regards  Rose  Lane,  and  no  new  road 
would  be  nearly  as  convenient  as  that  road  will  be.  # 

(1)  So   in    the  4to  edition  of    the      it  is  "the,"  as  it  is  also  iu  the  folio 
Statutes;  but  in  the  Parliament  Boll      and  8?o  editions. 
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A.-G.        The  Vice-Chancelloe  : 
Great  Upon  the  dispute  in  this  tase,  so  far  as  any  legal  point  is  involved, 

Northern 
Railway  Co.  either  party  is  entitled  to  take  the  opinion  and  judgment  of  a  court 

of  law  ;  the  only  question  at  present  before  me  is,  what  ought  to  be 

done  in  the  mean  time. 

Now,  on  the  words  "  Note — Road  to  be  stopped,  coloured  blue  ; 
road  to  be  used  in  lieu  thereof,  coloured  green/' — I  am  of  opinion, 
that  nothing  material  for  any  present  purpose  arises.  They  seem 
to  me  not  to  confer  a  right,  which,  without  them,  would  not 
have  existed  ;  and  I  think,  also,  that  they  do  not  give  that  kind  or 
degree  of  notice  which  would  be  sufficient,  on  the  ground  of  laches 
or  acquiescence,  to  impede  the  action  of  the  Court  between  the 
contending  parties. 

And  as  it  is  admitted,  that  the  road  in  question  was  open  and 
passable  for  horses  and  carriages  until  the  6th  of  February  last, 
and  as  the  application  before  me  is  made,  not  ex  parte,  but  upon 
notice,  I  am  of  opinion  that  laches  and  acquiescence  are  altogether 
out  of  the  case. 

Then  comes  the  question  of  the  right  permanently  to  stop  this 
[  *86  ]  road,  without  any  substitution.  So  far  as  I  can  with  *propriety,  in 
the  present  stage  of  the  cause,  give  an  opinion  upon  the  law,  I  think 
that  a  right  to  stop  this  road  permanently,  with  or  without  a  substi- 
tution, has  not  been  shown  to  exist.  That,  in  fact,  is  substantially 
the  contention  between  the  parties. 

The  question  then  arises,  whether  the  existing  road,  called  Rose 
Lane,  can  or  cannot  be  treated  as  a  substituted  road  for  the  present 
purpose  during  the  temporary  stoppage  of  the  road  called  Crab 
Lane  ;  and  I  think,  that  it  would  be  a  most  perverted  construction 
of  the  Act  of  Parliament,  to  say,  that  the  existing  road  ought  to  be 
so  treated.  My  view  is,  therefore,  that  the  plaintiff  is  entitled  to  an 
injunction  in  some  form,  to  secure  to  him  the  passage,  either  along 
this  road  (which  perhaps  cannot  be),  or  along  a  substituted  line  of 
road,  not  being  Rose  Lane,  while  these  works  are  going  on,  or  until 
the  opinion  of  a  court  of  law  can  be  obtained.  The  manner  in 
which  that  order  should  be  drawn  up  may  be  agreed  on  between  the 
parties.  It  cannot  be  necessary  or  proper  to  put  the  Company  to 
any  useless  inconvenience,  nor  can  an  injunction  be  proper  which 
should  command  an  impossibility. 

May  2.  On  this  day  the  case  was  again  spoken  to,  and  an  order  was  made, 

that  an  injunction  should  be  awarded  to*  restrain  the  defendants, 
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their  servants,  agents,  and  workmen,  from  doing,  or  causing  to  be        a.-g. 
done,  any  act  or  thing  whereby  the  turnpike  road  called  Crab  Lane,       qr^Llt 
in  the  information  and  the  complainant's  bill  mentioned,  or  any  j^JJJJ^Jo^ 
road  to  be  substituted  for  the  same,  should  or  might  be  obstructed, 
impeded,  or  rendered  less  secure   or  safe  for  the  passing  and 
repassing  of  carriages  and  passengers  thereon,  than  the  said  turn- 
pike road  was  at  the  time  when  the  same  was  first  interfered  with 
by  the  defendants,  or  whereby  carriages  or  passengers  should  be 
hindered  or  prevented  from  passing  and  repassing  in  the  same 
manner  as  they  *had  theretofore  been  able  to  pass  and  repass       [  *87  ] 
thereon,  until  the  further  order  of  the  Court;   and  any  of  the 
parties  were  to  be  at  liberty  to  apply  to  the  said  Court,  as  there 
might  be  occasion. 

After  the  above  injunction  had  been  granted,  the  defendants, 
the  Company,  removed  the  embankment  which  they  had  made,  and 
proceeded  to  form  their  line  of  railway  across  Crab  Lane  Road,  on 
a  level.  They  erected  two  posts  on  each  side  of  their  railway,  and 
fences  extending  from  the  posts  towards  the  sides  of  the  road. 
The  defendants  hung  gates  on  the  posts.  They  also  opened  their 
line  of  railway  for  public  traffic  thereon,  and  the  gates  were  kept 
shut  when  trains  were  expected  to  pass  on  the  railway  crossing  the 
highway,  in  the  manner  usual  where  railways  cross  highways  on 
a  level. 

The  relator  and  plaintiff  ineffectually  remonstrated  with  the 
defendants,  and  then  gave  them  notice  of  a  motion  for  the  31st  of 
July,  the  last  day  of  sittings,  that  a  sequestration  might  be  awarded 
for  a  breach  of  the  injunction  of  the  2nd  of  May,  1850.  The 
motion  stood  over  till  the  10th  of  August,  when  it  was  made  before 
the  Master  of  the  Bolls,  who  was  the  vacation  Judge,  and  who, 
after  argument,  declined  to  interfere. 

Notice  of  a  renewed  motion  was  given  on  the  29th  of  October, 
for  the  2nd  of  November. 

Mr.  Bacon  and  Mr.  J.  H.  Humphrey*  now  appeared  in  support  Nov.  4. 
of  the  motion  for  a  sequestration,  for  a  breach  of  the  injunction  by 
erecting  the  posts  and  fences  and  gates  across  the  highway  called 
Crab  Lane,  and  by  crossing  the  lane  with  their  railway  on  a 
level.  They  submitted,  that,  besides  being  a  breach  of  the  injunc- 
tion, this  proceeding  was  contrary  to  the  provisions  of  the  Railways 
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a..g.        Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  and  particularly  sections 

QhLt       *46  and  58.    *     *     * 
North krn 

r  .88  -■     '  Mr.  Wigram,  Mr.  Malins,  and  Mr.  Denison  for  the  Company. 

[  89  ]  *     *     The  consequence  of  issuing  a  sequestration  would  be  to 

stop  the  whole  traffic  between  the  metropolis  and  the  north  of 
England  and  Scotland ;  and  upon  principles  of  public  policy,  the 
Court  should  hesitate  to  do  an  act  causing  such  great  public 
inconvenience  as  would  follow. 

Cur.  adv.  vult. 
Nov.  12.      The  Vice-Chancellor: 

The  application  upon  the  part  of  the  informant  and  plaintiff,  of 
which  I  have  to  dispose  in  this  case,  was  made  on  two  motions, 
one  of  the  31st  of  July  last,  the  other  more  recent.     It  asks  a 

[  *yo  ]  sequestration  against  the  defendants  *on  the  ground  of  alleged 
contempt:  The  first  question  raised  being,  whether  a  breach  of 
the  injunction,  granted  in  the  cause  in  May  last,  has  been  wilfully 
committed  by  them.  As  to  which,  it  may  be  at  once  stated  to  be 
perfectly  clear,  that,  if  the  injunction  has  been  broken  by  them, 
they  have  broken  it  wilfully,  that  is  to  say,  with  direct  and  full 
notice  of  it,  and  in  disregard,  perhaps  I  ought  to  say  in  defiance, 
of  the  plaintiff's  warnings  and  remonstrances.    [After  making  some 

[  93  ]  further  observations  on  the  case,  his  Honour  said :]  It  appears  to 
me  plain,  that  the  defendants  have  broken  the  injunction  in  letter 
and  in  spirit,  that  they  have  done  so  contemptuously,  and  that 
they  must  be  taken  as  still  pursuing  the  same  course. 

[An  order  for  sequestration  was  accordingly  made.] 

Not.  13.  On  this  day,  a  motion  was  made  on  the  part  of  the  defendants, 

[  94  ]        that  the  proceedings  under  the  sequestration  might  be  stayed  for 

a  month,  to  afford  time  for  the  hearing  of  pending  appeals  from 

the  order  granting  an  injunction,  and  the  order  for  a  sequestration. 

[Upon  the  plaintiff's  counsel  undertaking  not  to  enforce  the 

order  for  ten  days,  the  motion  was  refused,  with  costs.] 

[  96  ]  The  appeal  of  the  Great  Northern  Railway  Company  came  on 

before  the  Lord  Chancellor,  on  the  28rd  of  November,  1850,  when 
his  Lordship  made  the  following  order : 

"  The  defendants,  by  their  counsel,  undertaking  on  or  before  the 
first  day  of  Trinity  Term  next,  to  carry  the  road  called  Crab  Lane 
in  the  pleadings  mentioned  over  their  railway  in  the  manner  required 


vol.  lxxxvii.]      1850.     CH.    4  DE  G.  &  8M.  96.  805 

by  the  Railways  Glauses  Consolidation  Act,  1845,  with  respect  to        a.-G. 

the  crossing  of  a  turnpike-road  or  public  highway;  and  in  the       great 

mean  time  to  maintain  a  free  passage  at  all  times  for  carts,    n°rthkrn 

r        °  Railway  Co, 

carriages,  horses,  and  passengers  along  the  said  road  called  Grab 
Lane,  or  some  convenient  road  to  be  substituted  for  the  same,  and 
over  and  across  the  said  railway  on  the  level ;  and  to  pay  the  costs 
of  this  suit,  and  the  costs  of  the  proceedings  before  the  Commis- 
sioners of  Railways ;  his  Lordship  doth  order — That  all  proceedings 
in  this  Court,  except  such  as  may  be  necessary  to  enforce  the  said 
undertaking  and  compel  payment  of  the  said  costs,  be  stayed." 


ECCLES   v.   BIRE:ETT(1).  1850. 

(4  De  G.  &  Sm.  105 ;  S.  0.  19  L.  J.  Ch.  280 ;  14  Jur.  800.)  JA^ 18, 

Bequest  to  trustees,  upon  trust,  to  pay  to  each  of  the  testator's  children       KNIG5Tp 
who  should  be  living  at  his  death,  as  and  when  they  attained  twenty-five,  '"  ' 

the  sum  of  3,000?.  absolutely,  with  a  power  for  the  trustees  to  apply  all  or         *-        * 
any  part  of  the  income  of  the  shares  of  the  children  for  their  maintenance 
or  education  till  twenty-five :  Held,  to  give  the  children  vested  interests  at 
the  testator's  death. 

This  was  a  suit  for  the  administration  of  the  estate  of  Thomas 
Eccles,  who,  by  his  will,  dated  17th  of  November,  1889,  after  giving 
his  real  and  personal  estate  to  trustees,  upon  trust  to  pay  an  annuity 
of  1501.  per  annum,  declared  as  follows :  "  And  subject  to  the  said 
annuity  of  150J.,  upon  trust  to  pay  to  each  of  my  children  who 
shall  be  living  at  the  time  of  my  decease,  except  my  said  sons  Adam 
and  Henry,  as  and  when  they  shall  respectively  attain  the  age  of 
twenty-five  years,  the  sum  of  8,0001.,  absolutely.  And  I  declare 
and  direct,  that  it  shall  be  lawful  for  my  said  trustees  to  apply  all 
or  any  part  of  the  income  of  each  respective  share  of  my  children 
under  my  said  will,  for  his  or  her  maintenance  or  education,  or 
otherwise,  for  his  or  her  benefit,  till  he  or  she  shall  attain  his 
or  hsr  age  of  twenty-five  years  as  aforesaid."  The  question 
was,  whether  the  children  took  vested  interests  before  attaining 
twenty-five. 

Mr.  Matin*  and  Mr.  Daniel,  for  representatives  of  children 
who  had  died  under  that  age,  cited  Hamon  v.  Graham  (2),  Re 
Bartholomew's  Trust  (8),  and  the  authorities  there  referred  to. 

(1)  Locke  y.  Lamb  (1867)  L.  B.  4  Eq.      548,  0.  A. 
372,  16  L.  T.  616;  Fox  v.  Fox  (1876)  (2)  5  R.  B.  277  (6  Vee.  239). 

L.  B.  19  Eq.  286 ;  In  re  Turney  [1899]  (3)  84  B.  B.  95  (I  Mac.  &  O.  354). 

2  Ch.  739,  69  L.  J.  Ch.  1,  81  L.  T. 
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Ecclbs  Mr.  Cooper  and  Mr.  J.  T.  Humphrey,  for  the  residuary  legatees, 

Birkett.     cited  Leake  v.  Robinson  (l),   Taylor  v.  Bacon  (2),  and    Watson    v. 

Hayes  (3) ;  and  contended,  that  the  case  differed  from  Hanson  v. 

Graham    in   the  circumstance  that  the  whole  income   was    not 

necessarily  to  be  applied  for  maintenance. 

The  Vice-Chancellor  held,  that  the  legacies  vested  at  the  death 
of  the  testator. 


I860. 
Feb.  26, 27. 
March  24. 

Knight 
Bruce,  V.-C. 

[106] 


LADBROKE  v.  LEE. 

(4  De  G.  &  Sm.  106—121.) 

The  owner  of  six  ships,  by  a  deed  to  which  he  and  two  trustees  alone 
were  parties,  and  which  was  duly  registered,  assigned  them  to  two  trustees 
for  securing  sums  of  money  expressed  to  be  lent  to  him  by  them,  (but 
which  had  been  in  fact  lent  by  the  plaintiffs),  and  covenanted  to  insure  each 
vessel  in  the  sum  of  1,500/.  at  the  least,  and  on  request  to  assign  the 
policies  to  the  trustees.  He  did  insure  the  ships  in  his  own  name,  through 
the  agency  and  in  the  name  of  a  broker  who  had  notice  of  the  mortgage, 
but  who  had  been  informed  by  the  owner  that  insurances  had  been  effected 
by  the  trustees  in  respect  of  their  interest,  and  who  trusted  him,  iu  the 
belief,  that  the  insurances  were  on  the  owner's  own  account,  in  respect  of 
his  interest  as  mortgagor.  One  of  the  ships  insured  in  1,000/.  was  lost. 
The  owner  subsequently  became  bankrupt.  The  broker  was  a  creditor  of 
the  owner  for  premiums  on  the  insurance  policies,  and  for  100/.  cash 
advanced  after  the  policies  had  been  effected ;  and  he  brought  an  action 
against  the  underwriters  for  the  monies  secured  by  the  policies.  In  a  suit 
by  the  plaintiffs,  who  had  really  lent  the  money  on  the  mortgage  security 
against  the  broker,  the  underwriters,  and  the  trustees  for  the  plaintiffs, 
asking  a  declaration  that  the  proceeds  of  the  policies  belonged  to  the 
plaintiffs,  and  for  an  account  and  injunction :  Held,  first,  that  the  provisions 
of  the  Ship  Registry  Acts  afforded  no  defence  to  the  suit;  second,  that  the 
broker  was  not  entitled  to  a  general  lien  for  the  whole  balance  due  to  him 
from  the  bankrupt,  but  only  on  each  policy  for  the  sums  paid  in  respect  of 
that  policy;  third,  that  the  assignees  had  no  title  under  the  order  and' 
disposition  clause  in  the  Bankruptcy  Act. 

Mr.  Eobbrt  Ladbrokb,  since  deceased,  and  other  persons,  were, 
in  October,  1844,  engaged  as  partners.  Thomas  Browne  was  one 
of  the  partners ;  he  afterwards  became  bankrupt.  The  business  of 
the  partnership  was  to  work  a  colliery,  called  the  Radcliffe  Colliery, 
situated  on  the  river  Tyne.  At  a  meeting  of  the  partners  in  the 
colliery,  held  on  the  81st  of  October,  1844,  it  was  considered 
desirable  that  ships  should  be  procured,  to  be  freighted  with  coals 
from  the  colliery ;  and  it  was  resolved,  that  6,0001.  should  be 
borrowed,  to  be  expended  in  the  purchase  or  building  of  ships,  in 


(1)  16  B.  R.  168  (2  Mer.  363). 

(2)  42  £.  R.  120  (8  Sim.  100). 


(3)  48  B.  B.  249  (5  My.  &  Cr.  125). 
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the  name  of  Mr.  Thomas  Browne,  as  the  owner,  he  mortgaging  the  Ladbrokk 
ships  to  the  owners  of  the  colliery,  and  undertaking  to  pay  the  lbr. 
whole  advance  by  instalments  of  1,000/.  per  annum,  the  owners  of 
the  colliery  guaranteeing  the  6,000/.  to  the  lender,  in  certain  pro- 
portions. It  was  also  agreed,  that  the  ships  to  be  built  with  the 
money  to  be  so  raised,  should  be  at  the  orders  and  disposal  of  the 
colliery  partnership,  at  the  same  freights  as  were  given  on  the  Tyne, 
with  the  addition  of  the  harbour  dues ;  and  that  the  captain  of  each 
ship  should  hold  one  fourth  share  of  his  ship. 

In  pursuant  of  this  agreement,  Mr.'  Thomas  Browne  caused  five 
ships  to  be  built,  respectively  called  the  Francis  Western,  the 
Christina  Murray,  the  Sir  John  Iiennie,  the  Felix  Ladbroke,  and  The 
Earl  of  Newburgh. 

Mr.  Robert  Ladbroke  and  the  other  owners  of  the  colliery,  pro-  [  107  ] 
cured  the  required  sum  of  6,000/.  to  be  lent  by  Messrs.  Glyn  &  Co., 
upon  the  joint  and  several  promissory  notes  of  the  said  joint  owners 
of  the  colliery ;  and  that  sum  of  6,0001.  was  applied,  as  far  as  it 
would  extend,  in  the  purchase  by  Mr.  Browne  of  48/64th  parts  or 
shares  of  the  above-named  five  ships.  The  residue  of  the  purchase 
monies  of  the  48/64th  shares  of  these  ships  beyond  the  6,0002.  was 
provided  out  of  the  colliery  partnership  monies. 

By  an  indenture,  dated  the  25th  of  April,  1845,  and  made  between 
Mr.  Thomas  Browne,  of  the  one  part,  and  Messrs.  Charles  Molloy 
and  Edward  Western,  of  the  other  part,  Mr.  Browne  assigned  the 
several  48/64th  shares  of  and  in  the  above-named  five  ships  unto 
Messrs.  Charles  Molloy  and  Edward  Western,  subject  to  a  proviso 
for  their  redemption,  on  payment  by  Mr.  Thomas  Browne,  upon  the 
25th  of  April  then  next,  to  Messrs.  Charles  Molloy  and  Edward 
Western,  of  the  sum  of  6,000/.,  and  interest ;  and  in  the  said  inden- 
ture was  contained  a  covenant  on  the  part  of  Mr.  Browne,  for 
payment  by  him  to  Messrs.  Molloy  and  Western  of  the  sum  of 
6,000/.,  and  interest,  according  to  the  stipulation  of  the  proviso ;  and 
also  the  following  covenants,  that  he,  Mr.  Browne,  would  at  all 
timed,  during  the  continuance  of  the  security  thereby  intended  to 
be  made,  insure  or  cause  to  be  insured  from  loss  or  damage  by  the 
perils  of  the  seas,  war,  fire,  or  otherwise,  according  to  the  usages 
and  practice  of  owners  of  ships  in  that  behalf,  each  of  the  five  ships 
or  vessels  to  the  amount  of  1,500/.  at  the  least ;  and  that  he  would 
pay  all  such  premiums  and  duty  and  other  sums  of  money  as  should 
become  payable  in  order  to  keep  the  same  insured,  and  from  time 
to  time,  upon  request  of  Messrs.  Molloy  and  Western,  to  produce  and 

20—2 


808  1850.     CH.    4  DE  G.  &  SM.  107—109.  [r.r. 


Ladbroke  deposit  with  and  assign  to  them  the  policies  of  such  insurance ;  and 
Lkk.  also,  that,  in  case  Mr.  Thomas  Browne  should  neglect  or  refuse  to 
make  such  insurances,  or  should  neglect  to  make  such  payments  or 
any  of  them,  or  to  produce,  deposit,  or  assign  the  policies  of  insurance 
I  *108  ]  or  any  of  *them,  when  thereunto  required,  it  should  be  lawful  for 
the  defendants,  Charles  Molloy  and  Henry  Western,  or  the  survivor 
of  them,  to  insure  and  keep  the  ships  or  vessels  insured,  and  to  pay 
any  premiums  and  duty  or  other  sums  of  money  necessary  for  that 
purpose ;  and  that  Mr.  Browne  would,  on  demand,  pay  to  Messrs. 
Molloy  and  Western  such  sums  of  money  as  they  should  pay  or 
advance  for  any  of  those  purposes,  with  interest ;  and  that,  in  the 
meantime,  and  until  the  same  should  be  so  repaid,  the  several  shares 
of  ships  thereby  assigned  should  be  charged  with  payment  of  these 
sums,  as  well  as  of  the  sum  of  6,0002.  and  interest.  The  indenture 
also  contained  a  proviso,  that,  in  case  Mr.  Browne  should  pay  the 
6,0002.  and  interest  by  yearly  instalments  of  1,0002.,  and  the  interest  to 
accrue  due,  and  should  also  observe  the  covenants  in  the  indenture 
contained,  Messrs.  Molloy  and  Western  would  not  commence  any 
proceeding  upon  the  above  contracts,  nor  exercise  the  powers  of 
sale  thereinafter  contained,  or  file  any  bill  of  foreclosure  of  the 
shares  of  the  ships  thereby  assigned.  In  the  same  indenture  was 
contained  a  power  of  sale  in  case  of  default  in  payment  of  the 
instalments,  or  in  keeping  the  shares  of  the  ships  insured.  The 
indenture  also  contained  a  declaration,  that  Messrs.  Molloy  and 
Western  should  hold  the  monies  to  arise  from  any  sale,  and  all  the 
monies  which  should  be  received  under  or  by  virtue  of  any  insur- 
ance to  be  effected  as  thereinbefore  was  provided,  upon  trust,  after 
reimbursing  to  themselves  all  costs  and  expenses,  to  pay  and  retain 
to  themselves  the  above  sum  of  6,0002.  and  interest ;  and  lastly,  to 
pay  the  surplus  (if  any)  of  the  said  trust  monies  unto  T.  Browne 
for  his  own  benefit. 

Mr.  Thomas  Browne  afterwards  contracted  for  the  purchase  of 
61/64th  parts  in  another  ship,  the  Sir  Henry  Webb ;  and  Mr.  R.  Lad- 
broke  and  the  other  owners  of  the  colliery  lent  him,  out  of  the 
partnership  monies,  a  sum  sufficient  to  enable  him  to  pay  for  the 
purchase  of  that  vessel.  By  an  indenture  of  mortgage,  dated  the 
19th  of  June,  1845,  and  made  between  Mr.  Thomas  Browne  of  the  one 
[  *1C9  ]  *part,  and  Messrs.  Molloy  and  Western  of  the  other  part,  in  con- 
sideration of  1,5002.  advanced  to  him,  Mr.  Browne  assigned  his 
61/64th  parts  in  the  ship  the  Sir  Henry  Webb,  to  Messrs.  Molloy  and 
Western,  subject  to  a  proviso  for  redemption,  and  with  a  covenant 
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for  payment  of  1,5002.  and  interest,  and  with  powers  of  sale  in  case    ladbbokr 
of  default,  and  with  covenants  to  insure,  and  with  declarations  as         L^F<> 
to  the  proceeds  of  sale,  and  as  to  insurance  monies  to  be  received, 
in  like  manner  in  all  respects  as  those  contained  in  the  indenture 
of  the  25th  of  April,  1845. 

Mr.  Browne  subsequently  became  the  owner  of  58/64th  parts  or 
shares  of  a  ship  called  the  John  EUiotson,  which  he  purchased  with 
monies  advanced  to  him  by  the  partnership.  And  by  an  indenture, 
dated  the  25th  of  October,  1845,  indorsed  on  the  indenture  of  the 
25th  of  April,  1845,  and  made  between  Mr.  Browne  of  the  one  part, 
and  Messrs.  Molloy  and  Western  of  the  other  part,  Mr.  Browne 
assigned  these  58/64th  shares  in  the  ship  or  vessel  called  the  John 
EUiotson  unto  Messrs.  Molloy  and  Western,  subject  to  a  proviso  for 
redemption  in  the  said  indenture  contained,  on  payment  by  Mr. 
Browne  to  Messrs.  Molloy  and  Western  of  the  sums  of  5,7072.  15s.  10(2., 
and  2,5621.  5*.,  with  interest ;  and  in  the  same  indenture  were  con- 
tained covenants  on  the  part  of  Mr.  Browne  for  payment  of  the 
several  sums  of  5,7072.  15a.  10d.f  and  2,5622.  58.,  with  interest 
thereon,  on  the  25th  of  October,  1846 ;  and  also  to  keep  his  shares 
in  the  ship  the  John  EUiotson,  and  also  his  shares  in  the  other  ships 
previously  mortgaged,  well  and  sufficiently  insured  against  loss  or 
risk  at  sea,  according  to  the  covenants  in  the  indenture  of  the  25th 
of  April,  1845,  contained ;  and  also,  that  all  the  powers  in  the  last- 
mentioned  indenture  contained,  for  sale  of  the  parts  or  shares  of 
the  ships  or  vessels  therein  assigned,  and  other  powers  and  clauses 
therein  contained  for  the  benefit  of  Messrs.  Molloy  and  Western,  as 
mortgagees  or  assignees  of  the  above  parts  or  shares,  should  operate 
and  enure  to  and  relate  to  the  shares  of  Mr.  Browne  in  the  said 
ship  the  John  EUiotson,  *in  as  full  a  manner  as  if  the  ship  called  [  *uo  ] 
the  John  EUiotson  had  been  by  the  indenture  of  the  25th  of  April, 
1845,  assigned  to  Messrs.  Molloy  and  Western,  and  the  name  of  that 
ship  had  been  in  all  parts  written  in  the  indenture  of  the  25th  of 
April,  1845,  where  the  other  ships  therein  assigned  were  named  and 
written  ;  it  being  the  intention  of  the  parties  to  that  indenture,  that 
all  the  covenants  and  clauses  in  the  indenture  of  the  25th  of  April, 
1845,  should  enure  as  well  to  the  ship  the  John  EUiotson,  as  to  the 
ships  in  that  indenture  assigned. 

These  mortgages  were  duly  registered  at  the  Custom-house. 

In  and  subsequently  to  July,  1846,  Mr.  Browne  employed  Mr.  Lee 
as  his  insurance  broker ;  and  in  pursuance  of  instructions  which 
he  had  received  from  time  to  time  from  Mr.  Browne,  Mr.  Lee 
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ladbboke     effected  insurances  on  Mr.  Browne's  ships,  and  their  freights.  These 
Ler.         insurances  were  usually  effected  for  him  by  Mr.  Lee  in  pursuance 
of  letters  written  by  Mr.  Browne  to  Mr.  Lee.    One  of  these  letters 
was  as  follows : 

"  Mr.  George  Lee.  "  8th  of  May,  1847. 

"  Dear  Sir, — Be  so  good  as  insure  500Z.  on  the  freight  of  my 
ship,  the  John  Elliotson,  from  Tagamiock  to  the  United  Kingdom  or 
Continent,  from  the  15th  day  of  May  next  until  her  arrival ;  and 
also  the  same  sum  on  the  freight  of  my  ship  the  Cliarles  Molloy, 
from  the  same  place  to  the  same  place,  from  the  same  period  to  her 
arrival. 

(Signed)         "Thomas  Browne." 

Another  of  these  letters  was  as  follows  : 

"  George  Lee,  Esq.  "  16th  of  September,  1847. 

"  My  dear  Sir, — Cannot  the  policy  of  the  John  Elliotson  be 
renewed  for  a  year  from  the  time  it  expired,  5th  September  instant  ? 
Will  you  see  to  this,  and  let  it  be  done,  as  I  am  extremely  uneasy 
about  these  gales. 

"  Yours  truly, 

(Signed)         "Thomas  Browne." 

[  ill  ]  Mr.  Lee  was  aware,  by  means  of  the  registry,  of  the  mortgages  on 

Mr.  Browne's  ships  to  Messrs.  Molloy  and  Western.  In  the  course 
of  the  transactions  between  them,  Mr.  Browne,  in  conversation, 
informed  Mr.  Lee,  but  it  did  not  appear  at  what  particular  time, 
that  he  had  executed  to  Messrs.  Molloy  and  Western  mortgages  of 
part  of  his  shares  in  all  the  ships  in  which  he  was  interested  ;  but 
Mr.  Lee  was  never  informed  by  Mr.  Browne,  or  otherwise  made 
aware,  for  what  amount  the  several  ships  were  mortgaged  to  them, 
or  what  covenants  or  clauses  were  contained  in  the  several  indentures 
of  mortgage. 

Mr.  Browne  never  informed  Mr.  Lee  that  the  ships  were  mort- 
gaged to  the  full  value,  or  that  any  covenant  by  him  to  effect 
insurances  of  the  ships  was  contained  in  any  of  the  mortgages. 

Mr.  Lee,  by  the  direction  of  Mr.  Browne,  had  effected  two  insur- 
ances on  one  moiety  of  the  value  of  the  ship  called  the  John 
Elliotson,  in  London,  for  the  sum  of  500/.  each,  with  the  Neptune 
Marine  Insurance  Company  ;  to  be  payable  on  the  total  loss  of  the 
ship. 

The  John  Elliotson  w7as  lost  at  sea ;  and  these  sums  of  500Z.  and 
500Z.  became  payable  upon  the  loss  of  that  ship.      Mr.  Browne 
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had  effected  these  insurances,  and  he  also  effected  several  prior    Ladbroke 
insurances  on  the  same  ship,  which  had  expired.  Lbb. 

Although  Mr.  Browne  had  informed  Mr.  Lee  that  he  had  mort- 
gaged his  interests  in  the  ship  John  Elliotson,  and  in  his  other 
vessels,  to  Messrs.  Molloy  and  Western,  yet  Mr.  Browne  did  not,  at 
any  time  before  he  instructed  Mr.  Lee  to  make  such  insurances, 
inform  him  that  the  insurances  to  be  made  on  the  ship  John 
Elliotson  were  for  the  benefit  of  the  mortgagees,  or  of  Messrs. 
Molloy  and  Western,  as  trustees  for  them ;  but,  on  the  contrary, 
Mr.  Browne,  on  all  occasions  on  which  any  reference  was  made  by 
him  to  the  subject,  informed  Mr.  Lee,  that  other  insurances  had 
been  effected  by  Messrs.  Molloy  *and  Western  upon  the  ship  John  [  *H2  ] 
Elliotson,  and  also  upon  the  other  ships  above  mentioned,  the 
policies  for  which  were  kept  by  them  in  their  own  hands ;  and  that 
the  insurances,  which  Mr.  Lee  was  instructed  by  Mr.  Browne  to 
make,  were  to  be  made  for  the  sole  benefit  of  Mr.  Browne.  Indeed, 
Mr.  Browne,  before  making  the  last-mentioned  insurances,  informed 
Mr.  Lee  that  he  had  paid  off  a  considerable  part  of  the  mortgage 
debt  due  from  him  on  the  security  of  his  shares  in  the  several  ships 
to  Messrs.  Molloy  and  Western ;  and  Mr.  Lee,  for  other  reasons, 
believed  that  the  mortgage  debt  was  in  course  of  gradual  payment ; 
and  Mr.  Lee  did  not  doubt  that  Mr.  Browne  had  such  a  beneficial 
interest  in  the  ship  the  John  Elliotson,  as  to  make  it  reasonable  and 
proper  for  him  to  insure  the  same  for  his  own  benefit,  in  the  manner 
and  to  the  amounts  in  which  the  insurance  had  been  effected.  The 
ship  John  Elliotson  was  valued  at  the  sum  of  2,0002.,  and  the  same 
was  insured  by  Mr.  Lee,  under  Mr.  Browne's  instructions,  in  the 
sum  of  1,000/.,  on  the  understanding  that  other  policies  had  been 
effected  by  the  mortgagees  themselves. 

At  the  time  when  Mr.  Lee  effected  the  two  policies  on  the  John 
Elliotson,  Mr.  Browne  was  indebted  to  him  for  insurance  premiums 
and  commission  on  the  other  policies  which  had  been  previously 
effected  by  him  on  the  account  of  Mr.  Browne  ;  and  after  those  two 
policies  had  been  effected,  Mr.  Lee  advanced  1002.  to  Mr.  Browne, 
relying  on  his  lien  on  these  policies.  On  the  balance  of  all  the 
transactions  between  Mr.  Lee  and  Mr.  Browne,  a  sum  of 
1,888/.  Is.  5d.  had  accrued  due  from  Mr.  Browne  to  Mr.  Lee. 

Mr.  Lee  claimed  the  amounts  of  the  sums  secured  by  the  policy, 
and  commenced  proceedings  at  law  to  enforce  the  payment  from  the 
Insurance  Company.  Messrs.  Molloy  and  Western  also  claimed  to 
receive  the  amounts.      The  assignees  in  bankruptcy  also  claimed  to 
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ladbbokk    be  entitled  to  these  sums.    A  correspondence  ensued,  which  did  not 
lee.        terminate  in  any  arrangement. 

[  us  ]  Under  the  above  circumstances,  Messrs.  Ladbroke  and  others, 

the  partners  in  the  colliery,  filed  their  bill  in  July,  1848,  against 
Mr.  Lee,  the  public  officer  of  the  Neptune  Marine  Insurance 
Company,  the  assignees  of  Mr.  Browne  the  bankrupt,  and  Messrs. 
Molloy  and  Western. 

The  plaintiffs,  by  their  bill,  prayed  for  an  account  of  the  principal 
and  other  monies  due  to  them  or  to  Messrs.  Molloy  and  Western  as 
trustees  for  them,  upon  the  securities  of  the  25th  of  April,  1845, 
-  the  19th  of  June,  1845,  the  25th  of  October,  1845,  and  the  8th  of 
October,  1846 ;  and  that  it  might  be  declared  that  Mr.  Lee,  acting 
as  broker  for  Mr.  Browne,  effected  the  above  policies  of  insurance  for 
5002.  and  5001.  on  the  ship  John  Elliotson,  and  certain  policies  of 
insurance  for  5002.,  8002.,  and  5002.  on  the  ship  Francis  Western, 
for  the  benefit  of  the  plaintiffs,  or  of  Messrs.  Molloy  and  Western  as 
trustees  for  the  plaintiffs,  as  mortgagees  of  the  ships  John  Elliotson 
and  Francis  Western,  and  in  satisfaction  of  the  covenants  of 
Mr.  Browne  to  that  effect  contained  in  the  same  indentures ;  and 
that  Messrs.  Molloy  and  Western,  as  trustees  for  the  plaintiffs,  were 
entitled  to  the  benefit  of  such  policies  and  to  the  monies  to  be 
received  thereunder ;  and  that  such  monies  ought  to  be  applied 
in  discharging,  as  far  as  the  same  would  extend,  the  principal 
and  interest  monies  due  to  the  plaintiffs  or  to  Messrs.  Molloy  and 
Western  as  trustees  for  the  plaintiffs;  and  that  Mr.  Lee  might 
be  ordered  to  deliver  the  several  policies  to  the  plaintiffs  or  to 
Messrs.  Molloy  and  Western  as  trustees  for  the  plaintiffs ;  and  for 
an  injunction  restraining  Mr.  Lee  from  taking  any  further  pro- 
ceedings upon  the  actions  brought  by  him  on  the  policies  of  insur- 
ance for  5002.  and  5002.,  effected  on  the  ship  John  Elliotson  against 
the  Neptune  Marine  Insurance  Company,  in  respect  of  the  policies 
of  assurance ;  and  also  to  restrain  the  Company  from  paying  the 
several  amounts  to  Mr.  Lee ;  and  that  the  Neptune  Marine  Insur- 

[  ♦Hi  ]  ance  Company  might  be  ordered  to  pay  the  *above  sums  to  Messrs. 
Molloy  and  Western,  as  trustees  for  the  plaintiffs,  to  be  by  them 
applied  in  discharge,  so  far  as  the  same  would  extend,  of  the 
principal  and  interest  monies  due  to  them,  the  plaintiffs  thereby 
offering  to  pay  to  Mr.  Lee  what,  if  anything,  was  due  to  him  for  or 
in  respect  of  the  premiums  paid  by  him  on  effecting  the  aforesaid 
policies  of  insurance,  and  for  his  commission  as  broker  in  effecting 
the  said  insurances.    But  if  the  Court  should  be  of  opinion  that 
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Mr.  Lee  was  entitled,  out  of  the  monies  paid  and  payable  upon  the    Ladbbokk 
policies  of  insurance  effected  on  the  John  Elliotson  and  Francis        i^ 
Western,  to  be  paid  such  debt  as  was  due  to  him  from  the  said 
Thomas  Browne,  then  the  bill  prayed  for  a  like  account  on  that 
footing. 

The  defendant,  Mr.  Western,  was  examined  in  the  cause  on  behalf 
of  the  plaintiffs,  and  stated  that  Mr.  Molloy  and  he  had  executed 
a  declaration  of  trust  of  the  mortgages  of  the  ships  in  favour  of  the 
plaintiffs;  and,  for  the  purposes  of  the  hearing,  the  existence  of 
such  a  declaration  was  admitted. 

Mr.  Browne,  the  bankrupt,  was  examined  in  the  cause  on  behalf 
of  the  defendants,  and  deposed  that  he  had  effected  the  policies  for 
his  own  protection  personally,  and  not  as  performing  his  covenants 
in  the  mortgages. 

The  case  now  came  on  for  hearing. 

Mr.  Wigram  and  Mr.  Lovatt  for  the  plaintiffs : 
The  plaintiffs  are  entitled  to  the  proceeds  of  the  two  policies  for 
5001.  each.  The  insurances  were  effected  in  compliance  with  the 
covenant  of  Mr.  Browne,  and,  as  between  him  and  the  plaintiffs,  are 
their  policies.  But  Mr.  Lee  acted  as  broker,  with  notice  that  the 
ships  were  in  mortgage ;  and,  having  notice  of  that  fact,  he  had  pre- 
sumptive notice  of  all  the  consequent  obligations.  He  was  bound  to 
have  inquired  of  the  mortgagees  what  those  obligations  were ;  and, 
having  omitted  to  make  such  inquiries,  the  loss  must  fall  on  him 
and  not  on  the  mortgagees,  who  had  given  all  *proper  notices.  [  *H5  ] 
[They  cited  Mann  v.  Forrester  (i),  Penny  v.  Watts  (2),  Whitbread  v. 
Jordan  (a),  and  other  cases.] 

Mr.  Hetherington,    for    the    defendants  Messrs.   Molloy  and 
Western,  supported  the  case  made  by  the  plaintiffs. 

Mr.   RoundeU  Palmer   and    Mr.   Selwyn   for    the   defendant 
Mr.  Lee: 

There  are  two  objections  to  the  plaintiffs'  suit.  First,  the 
plaintiffs  have  no  title  to  the  ships  in  respect  of  which  the 
insurances  were  effected,  which  can  be  recognised  in  any  court 
of  law  or  equity.     *     *     * 

The  second  objection  is,  that  Mr.  Lee,  as  a  broker,  has  a  general 

(1)  15  K.  B.  724  (4  Camp.  N.  P.  B.  (2)  84  B.  B.  30  (1  Mac.  &  O.  150). 

60).  (3)  41  B.  B.  281  (1  Y.  &  0.  303). 
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lien  for  his  general  balance  against  Mr.  Browne,  upon  the  policies 
and  the  proceeds. 

[On  this  point  they  cited  Irving  v.  Richardson  (i),  Jones  v. 
Smith  (2),  and  Westwood  v.  Bell  (s).] 

Mr.  Malins  and  Mr.  Campbell,  for  the  defendants,  the  assignees 
of  Mr.  Browne,  supported  the  first  objection  of  the  defendant 
Mr.  Lee,  and  cited  Ex  parte  Houghton  (4). 

They  also  submitted,  that  neither  Mr.  Lee  nor  the  Insurance 
Company  had  notice  that  any  person  besides  Mr.  Browne  was 
entitled  to  the  policies,  that  they  were  in  his  order  and  disposition 
at  the  time  of  his  bankruptcy,  and  that,  subject  only  to  Mr.  Lee's 
lien,  the  interest  in  the  policies  passed  by  Browne's  bankruptcy  to 
his  assignees. 

Mr.  Bacon  and  Mr.  Anderson  appeared  for  the  public  officer 
of  the  Neptune  Marine  Insurance  Company,  and  submitted  to  act 
as  the  Court  might  direct. 

The  Viob-Chancbllor  thought,  that,  notwithstanding  the  naviga- 
tion laws,  the  title  of  the  plaintiffs  had  been  sufficiently  alleged  by 
the  bill,  and  proved  in  evidence,  to  entitle  them  to  sustain  this  suit, 
so  far  as  it  was  for  the  money  insured  to  be  paid  in  case  the  ship 
should  be  lost.  He  thought  also,  that  the  plaintiffs  were  entitled  to 
the  proceeds  of  the  policies  on  the  loss  of  the  ship,  subject,  however, 
to  the  question  as  to  the  right  of  Mr.  Lee  to  a  lien  for  the  balance 
of  his  general  account  upon  these  proceeds.  His  Honour  desired 
Mr.  Wigram  to  confine  his  reply  to  that  point. 

Mr.  Wigram,  in  reply,  cited  Snook  v.  Davidson  (6). 

The  Vice-Chancellor  reserved  his  judgment. 

Thb  Vice-Chancellor  now  said : 

The  plaintiffs  in  this  cause  sue  as  interested  in  the  property,  the 
subject  of  contention,  by  means  of  a  trust  for  *their  benefit,  upon 
which,  as  they  say,  the  owners  of  it,  Mr.  Molloy  and  Mr.  Western, 
hold  it.  Those  two  gentlemen,  who  are  defendants  in  the  suit, 
admit  the  plaintiffs'  title,  and  support  their  case ;  but  some  at  least 

(1)  36    B.   E.    541    (2    B.    &   Ad.      349). 

193-196).  (4)  11  B.  B.  73  (17  Ves.  251). 

(2)  58  B.  B.  22  (1  Hare,  43;  affd.  (6)  11  B.  B.  696  (2  Camp.  N.  P.  B. 
1  Ph.  244).  218). 

(3)  16  B.  B.  800  (4  Camp.  N.  P.  B. 
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of  the  other  defendants  deny  it  and  insist,  that  the  plaintiffs  have    Ladbroke 
not  alleged,  and,  if  they  have  alleged,  have  not,   except   against        lee. 
Mr.  Molloy  and  Mr.  Western,  proved  the  supposed  trusteeship ;  and 
that,  if  assumed  to  be  alleged  and  proved,  it  is  contrary  to  law. 

I  am  unable  to  accede  to  any  one  of  these  three  propositions. 
The  allegations  of  the  bill  appear  to  me  sufficient,  and  it  would,  in 
my  judgment,  be  vexatious  pedantry  to  hold  otherwise  ;  for  none  of 
the  defendants  can  have  failed,  with  a  reasonable  degree  of  attention, 
to  learn  from  the  bill  the  nature  and  grounds  of  the  right  intended 
to  be  asserted  in  the  suit  by  the  plaintiffs,  although  the  bill  is 
perhaps  less  full,  or  less  precise,  as  to  the  trusteeship,  than  it  might 
have  been.  The  proof,  in  this  respect,  I  think  not  at  all  deficient, 
especially  as  the  defendants  have  very  properly,  with  a  view  to  save 
expense  and  trouble,  consented  to  have  the  case  treated  and  dealt 
with  as  if  the  deed  of  declaration  of  trust,  mentioned  in  Mr.  Western's 
evidence  (evidence  which  was,  I  believe,  read  without  objection),  had 
been  regularly  proved  to  have  been  duly  executed  by  all  the  persons 
who  apparently  have  executed  it. 

Then,  as  to  the  legal  point,  founded  on  the  navigation  laws. 
Assuming  that  the  plaintiffs  could  never  have  asserted  effectually  in 
a  court  of  justice  a  title  to  the  ships  in  question,  or  any  share 
of  either,  I  think  that  this  does  not  decide  them  to  be  not  beneficially 
entitled  to  the  money  in  dispute.  The  validity  of  the  policies  is 
admitted  on  all  hands.  And  why,  if  a  man  has  bound  himself  to 
pay  another  a  sum  of  money  in  the  event  of  a  ship  of  the  latter 
happening  to  go  down,  should  not  he  be  able  to  assign  the  benefit  of 
that  promise  to  a  third  person,  neither  having  nor  being  entitled 
to  have  an  interest  in  the  vessel?  *There  cannot,  so  far  as  I  [  *ii9  J 
am  aware,  be  any  objection,  statutory  or  otherwise,  to  such  a 
transaction. 

And,  in  the  present  case,  I  am  of  opinion,  that,  if  Mr.  Molloy 
and  Mr.  Western  had  or  have  any  interest  in  the  policies  in 
question,  they  had  or  have  it  as  trustees  for  the  plaintiffs,  who 
are  accordingly,  I  think,  in  that  event  entitled  to  maintain  this 
suit.  But  it  is  clear  to  me,  that,  subject  to  the  question  with 
Mr.  Lee,  which  I  shall  presently  notice,  Mr.  Molloy  and  Mr.  Western 
were  and  are  entitled  to  the  benefit  of  those  policies,  so  far  at  least 
as  is  necessary  for  securing  the  debt  mentioned  in  the  pleadings, 
which  remains  unpaid  from  Mr.  Browne  to  them  or  to  the  plaintiffs; 
and  this  is  all  that  the  plaintiffs  claim  in  the  cause. 

Reputed  ownership  is,  upon  the  pleadings  and  evidence,  altogether 
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Ladbbokb  out  of  the  case,  and  indeed  was  scarcely,  or  not  at  all,  contended 
Lee.  by  the  assignees'  counsel  not  to  be  so.  And,  with  respect  to  the 
intent  with  which  Mr.  Browne  effected  the  policies,  or  caused  them 
to  be  effected  by  Mr.  Lee,  it  must,  upon  Mr.  Browne's  covenants 
contained  in  the  mortgage  deeds  (and,  perhaps,  indeed  it  might 
without  those  covenants,)  be  taken,  that  he  did  so  for  the  benefit 
and  on  the  account  of  the  plaintiffs,  or  (which  is  the  same  thing) 
of  Messrs.  Molloy  and  Western,  to  the  extent  of  the  debt  intended 
to  be  secured.  The  assignees  appear  to  me  to  have  no  case 
whatever. 

There  remains  the  question  with  Mr.  Lee,  who  only  claims  a 
right  of  lien  or  set  off  or  retainer  against  the  produce  of  the 
policies ;  and  it  is  a  controversy  about  the  amount, — the  extent 
of  that  right,  which  forms  the  principal,  I  had  almost  said  the 
only,  matter  of  the  cause, — spread  certainly  over  no  small  number 
of  pages,  though,  oddly  enough,  the  plaintiffs,  as  I  have  said,  have 
been  charged  by  their  opponents,  or  at  least  by  Mr.  Lee,  with 
insufficient  expansion.  He  was  the  broker  of  Mr.  Browne, — had 
[  *120  ]  otherwise,  I  believe,  before  the  latter's  bankruptcy,  *an  account 
with  him,  and  seems  to  have  been  at  that  time  a  creditor  of 
Mr.  Browne  to  a  considerable  amount;  for  the  whole  of  which, 
Mr.  Lee  claims  the  right  of  lien,  set-off,  or  retainer,  that  I  have 
mentioned.  This  the  plaintiffs  admit  to  the  extent  only  of  his 
account  respecting  the  policies  in  which  they  or  their  trustees  had 
or  have  an  interest, — denying  it  otherwise ;  and  the  contest,  so 
far  as  this  suit  is  concerned,  appears  to  turn  on  the  notice  or 
degree  of  notice  with  which  Mr.  Lee  effected  the  policies  of  which 
the  produce  is  now  directly  in  question.  He  has  been  examined, 
I  hardly  know  why,  as  a  witness  for  the  assignees,  and  his  evidence 
thus  given  was  read  by  the  plaintiffs  for  themselves.  That  this 
ought  to  preclude  them  from  taking  an  adverse  decree  against 
Mr.  Lee,  whom  they  did  not  examine,  I  do  not  think  nor  was  it 
strongly,  if  at  all,  contended.  But  the  plaintiffs  insisted,  and  he 
denied,  that  they  were  entitled  to  treat  this  evidence  in  the  cause 
in  which  it  was  given  as  a  declaration  by  him,  and  so  to  use  it 
against  him  in  his  character  of  a  party  to  the  suit,  a  dispute  which 
I  think  of  no  importance ;  for,  in  my  judgment,  his  evidence, 
whether  received  or  not  received  as  a  declaration  by  him,  whether 
read  in  any  way  or  not  read,  is  not  of  any  weight  whatever  for  or 
against  him ;  a  remark  which  I  make  not  in  any  sense  disrespectful 
towards  that  gentleman. 
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Upon  considering,  however,  the  answers  of  Mr.  Lee  as  a  defen-  Ladbboke 
dant  in  the  suit,  and  that  evidence  which  is  plainly  and  unquestion-  lbk. 
ably  evidence  between  him  and  the  plaintiffs  (whether  looking  also 
or  not  looking  at  the  rest  of  the  evidence,  and  particularly  whether 
regarding  or  disregarding  that  portion  of  Mr.  Browne's  testimony 
which  is  not  given  between  the  plaintiffs  and  Mr.  Lee),  I  am  of 
opinion,  that  it  is  sufficiently  and  satisfactorily  proved,  that  Mr.  Lee 
effected  each  of  the  insurances  in  question  with  notice  of  the  title 
of  Messrs.  Molloy  and  Western,  and  therefore  of  the  plaintiffs'  title, 
with  notice,  I  mean  actual  or  *constructive,  of  Mr.  Browne's  cove-  [  *121  ] 
nants  as  to  the  insurance  of  the  ships  John  Ettiotson  and  Francis 
Western,  or  his  shares  in  them,  and  therefore  with  notice  that  the 
policies  were  on  the  account  and  for  the  benefit  of  the  plaintiffs  or 
their  trustees,  to  the  extent  of  the  debt  intended  to  be  secured.  I 
entertained  at  the  hearing  some  degree  of  doubt,  whether  it  might 
not  be  safer  for  justice  to  direct  an  inquiry  upon  this  point  of 
notice ;  it  seems  to  me,  however,  that  an  inquiry  would  be  unreason- 
able without  directing  an  oral  examination  generally  of  Mr.  Browne 
at  least,  if  not  both  of  Mr.  Browne  and  Mr.  Lee  (to  which  the 
latter,  on  his  part,  professed  his  readiness  to  submit).  But  I 
could  not  with  propriety,  I  think,  in  such  a  case  as  this,  order  the 
plaintiffs  to  examine  Mr.  Lee,  or  allow  him  to  be  a  witness  for 
himself,  without  their  consent.  And,  as  to  Mr.  Browne,  the 
general  rule  is  against  the  re-examination  in  a  cause  of  a  witness 
once  examined  in  the  cause,  after  publication,  to  points  to  which 
he  has  been  so  examined.  Exceptions  to  the  rule  are  sometimes 
admitted,  where,  in  particular  circumstances,  the  purposes  of  justice 
appear  to  require  it.  Here  that  is  far  from  evident  to  me.  I  have 
a  strong  impression  otherwise ;  and  I  decline,  therefore,  directing 
an  inquiry  before  the  Master;  nor  do  I  consider  the  assistance 
of  a  jury  necessary  or  likely  to  be  useful.  My  decree  must  be 
accordingly. 

As  accounts  are  requisite  with  regard  to  the  amount  due  to  the 
plaintiffs  and  otherwise,  I  cannot  at  present  dispose  of  the  costs. 

The  minutes,  I  think,  need  not  contain  any  declaration.     The 
decree  will,  without  any  declaration,  explain  itself. 
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1850.  BEEARCLIFF  v.  DORRINGTON. 

Ja*'  8*  (4  De  G.  &  Sm.  122-124.) 

Knight  Judgment  creditors  are  not  purchasers  for  value  within  the  rule  in  Dearie 

1    '"  *  v.  Hall  ( 1 ),  and  do  not  obtain  piiority  over  previous  assignees  for  value  of  the 

L        -I  debtor's  equitable  interest  in  a  fund  in  Court  by  obtaining  a  stop  order  or 

charging  order  upon  the  fund. 

These  were  three  petitions  presented  by  incumbrancers  upon 
a  fund  in  Court,  arising  from  the  proceeds  of  sales  of  the  real 
and  personal  estate  of  a  testator,  which  were  in  the  course  of 
administration  in  the  cause. 

The  property  was  devised  and  bequeathed  upon  trusts  for  sale, 
and  for  distribution  of  the  residue,  after  payment  of  debts  and 
subject  to  an  annuity  given  by  the  will,  among  the  children  of  the 
annuitant. 

One  of  these  children,  namely,  W.  P.  Dorrington,  had  created 
the  incumbrances  in  question.  The  first  two  in  point  of  date  were 
created  by  assignments  of  June,  1887,  and  October,  1838,  both 
made  in  favour  of  Mr.  Doubleday,  one  of  the  trustees,  to  secure 
the  repayment  of  advances  made  by  him.  The  next  two  were 
created  by  assignments  to  Mr.  Satchwell,  dated  in  December, 
1844,  and  October,  1845,  to  secure  advances  made  by  him ;  and 
notice  of  each  of  these  assignments  was,  immediately  after  its 
execution,  given  to  the  trustees  of  the  will.  The  last  incumbrance 
in  point  of  date  arose  under  a  judgment  entered  up  at  the  suit  of 
Mr.  Jenkins,  on  the  27th  of  April,  1846,  and  registered  on  that  day. 

The  usual  preliminary  inquiries  were  directed  by  a  decree  in  the 
cause  in  June,  1839. 

On  the  26th  of  June,  1846,  the  real  estates  were  ordered  to  be 
sold.  A  sale  accordingly  took  place,  and  the  proceeds  were  invested 
in  the  purchase  of  877/.  17*.  7d.  8/.  per  cent.  Consols,  which  were 
placed  to  the  credit  of  the  cause  generally. 

The  annuitant  died  in  1847. 

On  the  10th  of  November,  1848,  Mr.  Jenkins  obtained  a  Judge's 
order,  under  1  &  2  Vict.  c.  110,  s.  14,  and  8  &  4  Vict.  c.  82,  s.  1, 
that  one-fifth  part  of  the  877/.  17*.  Id.  Consols,  and  of  126/.  5*.  Id. 
I  *123  ]  cash,  standing  to  the  credit  of  *the  cause,  should,  subject  to  the 
payment  of  costs,  be  charged  with  889/.,  the  amount  due  in  respect 
of  the  judgment. 

On  the  13th  of  July,  1849,  an  order  was  made  in  the  cause  for 
the  sale  of  the  Consols ;  and  that,  after  payment  of  costs,  one-fifth 
(1)  27  E.  E.  1  (3  Buss.  1). 
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part  of  the  residue  of  the  proceeds  and  of  the  cash  in  Court  should  bubaucliff 
be  carried  to  an  account  entitled  "  The  account  of  W.  P.  Dorrington      dorring- 
and  his  incumbrancers,"  and  should  not  be  dealt  with  without         T0N* 
notice  to  Mr.  Doubleday,  Mr.  Satchwell,  and  Mr.  Jenkins. 

Mr.  K.  Parker  and  Mr.  Goodeve,  for  Mr.  Doubleday  and 
Mr.  Satchwell,  contended,  that,  as  their  securities  were  prior  to 
the  judgment,  and  as  Mr.  Doubleday  was  himself  a  trustee,  and 
Mr.  Satchwell  had  given  notice,  they  must  have  precedence. 

Mr.  Swans  ton  and  Mr.  Daniel,  for  the  judgment  creditor 
Mr.  Jenkins ; 
When  this  incumbrancer  obtained  his  charging  order,  no  other 
had  obtained  a  stop  order,  or  taken  any  proceedings  with  reference 
to  the  fund  in  Court.  He  is,  therefore,  entitled  to  priority.  [They 
cited  Etty  v.  Bridges  (i),  Swayne  v.  Swayne(2),  and  other 
cases.] 

Mr.  Welford  appeared  for  the  trustees. 

The  Vicb-Chancbllor  : 

It  does  not  appear  to  me  that  Etty  v.  Bridges  was  incorrectly 
decided  ;  but  I  am  certainly  not  satisfied  of  its  applicability  to  the 
present  case.  In  the  first  place,  I  doubt  very  much  whether 
Mr.  Jenkins  is  entitled  to  all  the  same  rights  as  if  he  had  been  a 
purchaser  by  particular  contract  for  value.  He  is  not  in  this  situa- 
tion. He  claims  as  a  judgment  creditor  under  the  Act  1  &  2  Vict, 
c.  110,  s.  18,  which  provides  that  every  judgment  creditor  shall  have 
such  and  the  same  remedies  in  a  court  of  equity  against  *the  here-  [  *124  ] 
ditaments  so  charged  by  virtue  of  this  Act  or  any  part  thereof,  as  he 
would  be  entitled  to  in  case  the  person  against  whom  such  judgment 
shall  have  been  so  entered  up  had  power  to  charge  the  same  here- 
ditaments, and  had,  by  writing  under  his  hand,  agreed  to  charge 
the  same  with  the  amount  of  such  judgment  debt  and  interest 
thereon.  I  doubt  whether  this  provision  enables  him  to  obtain 
more  than  his  debtor  had  at  the  time  fairly  to  dispose  of.  I  do  not, 
however,  think  it  necessary  to  decide  the  point.  At  the  time  when 
Mr.  Satchwell  obtained  his  certain,  particular,  and  specific  contract 
of  charge  for  value,  there  was  not  any  fund  in  Court.  I  believe  that 
the  real  estate,  which  has  produced  the  fund  in  Court,  was  not  then 

(1)  60  B.  B.  240  (2  Y.  &  0.  0.  0.  (2)  83  B.  B.  221  (11  Beav.  463). 
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sold.  He  took  such  an  interest  as  the  person  creating  the  incum- 
brance had  in  the  estate  or  its  produce.  It  is  true,  that  a  suit  was 
then  in  existence  for  administering  the  trusts  of  the  will,  and 
probably  he  had  notice  of  it.  But  there  was  no  fund  in  Court,  nor 
was  it  certain  that  there  would  be  one.  It  has  been  assumed  in  the 
argument,  and  I  assume,  that  Mr.  Satchwell  gave  immediate  notice 
to  the  trustees,  and,  therefore,  there  could  have  been  no  doubt  as  to 
his  charge.  Although  he  had  given  notice  to  the  trustees,  he  was 
not  made  party  to  the  cause.  Perhaps  it  was  correct  that  he  should 
not  be  made  a  party.  The  estates  were  afterwards  sold,  and  the 
proceeds  are  in  Court,  standing  to  the  general  credit  of  the  cause 
and  not  to  any  particular  account,  and  certainly  have  not  been 
divided.  In  the  ulterior  progress  of  the  cause,  the  claims  upon  the 
fund  will  have  to  be  ascertained,  and  the  fund  divided.  In  this 
state  of  things  it  is  that  an  order  has  been  obtained  on  a  judgment 
in  a  common  law  Court,  constituting  the  alleged  right  now  in 
question,  by  reason  of  which  priority  is  now  claimed.  I  am  of 
opinion  that  the  principle  and  reason  of  the  decided  cases  which 
have  been  referred  to  do  not  apply  to  such  a  case  as  this.  The 
order  of  priority,  according  to  time,  as  between  Mr.  Doubleday, 
Mr.  Satchwell,  and  Mr.  Jenkins,  must  be  preserved. 


1850. 
June  6. 
Deo.  6. 
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On  Appeal. 

1852. 
March  20,  31. 

Lord  St. 
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SALMON   v.   CUTTS(l). 
CUTTS  v.  SALMON. 


(4  De  G.  &  Sin.  125—133 ;  S.  C. 


16  L.  T.  502 
Jur.  6J3.) 


affirmed,  21  L.  J.  Oh.  750;  16 


Three  farmers,  being  entitled  to  land,  employed  as  their  solicitor  in  the 
sale  of  it  by  auction,  the  owner  of  adjacent  laud,  whose  bailiff  was  one  of 
the  vendors.  The  solicitor  prepared  and  settled  the  conditions  of  sale,  and 
attended  as  a  bidder  at  the  sale,  and,  after  a  competition,  was  declared  the 
purchaser  of  one  of  the  lots.  The  plaintiff,  who  was  one  of  the  vendors, 
was  not  then  of  age,  being  in  his  twenty -first  year  only.  After  attaining 
his  majority,  he  and  his  brothers  received  from  the  solicitor  sums  on 
account  of  the  purchase-money,  and  let  the  solicitor  into  possession. 
Nearly  three  years  afterwards,  the  plaintiff  filed  a  bill  to  rescind  the  sale : 
Held,  that,  there  having  been  no  conveyance,  and  there  being  no  obstacle 
to  the  plain  tin!  recovering  the  land  in  ejectment,  and  there  having  been 
acts  of  acquiescence  on  the  plaintiff's  part,  the  bill  was  filed  too  late,  and  it 
was  dismissed ;  but,  having  regard  to  the  relation  between  the  plaintiff  and 
defendant,  and  the  duty  imposed  upon  a  solicitor,  without  costs. 

In  a  cross  suit  by  the  solicitor  against  the  three  vendors  to  enforce  the 
specific  performance  of  the  contract :  Held,  that,  although  there  were  acts 
of   acquiescence,   which,  in  an  ordinary  case,  might  have  entitled  the 

(1)  Coak$  v.  Boswell  (1886)  11  App.  Ca.  232,  55  L.  J.  Ch.  761,  oo  L.  T.  32. 
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purchaser  to  a  decree,  his  relation  to  the  vendors,  as  solicitor,  disentitled       Salmon 
him  to  such  relief.  •• 

In  the  case  of  a  contract  by  a  solicitor  to  purchase  his  client's  property,        Cutts. 
a  confirmation,  to  give  a  title  to  the  solicitor  to  have  the  contract  specifically 
performed,  must  be  strong  and  plain,  and  with  knowledge  of  the  infirmity 
of  the  contract. 

These  were  two  suits,  arising  out  of  a  purchase,  by  a  solicitor, 
of  land  from  three  brothers,  who  were  his  clients,  and  were  entitled 
to  the  land  in  fee  simple.  One  of  the  clients  was,  at  the  time  of  the 
contract,  an  infant,  and  the  former  of  the  above  suits  was  instituted 
by  him  to  rescind  the  contract.  The  other  suit  was  instituted  by 
the  solicitor  against  the  three  brothers  for  a  specific  performance  of 
the  contract,  on  the  ground  of  their  having  acquiesced  in  and  con- 
firmed it  after  the  youngest  had  obtained  his  majority.  One  of  the 
brothers  had  himself  filed  a  specific  performance  bill  against  the 
solicitor  in  a  suit  which  was  pending  before  the  Vice- Chancellor  of 
England,  and  in  which  a  reference  as  to  title  had  been  made. 

On  the  former  of  the  above  suits  coming  on,  it  was  argued  by 

Mr.  Malins  and  Mr.  Craig  for  the  plaintiff ;  and  by 

Mr.  James  Parker,  Mr.  Lee,  and  Mr.  F.  S.  Williams,  for  the 
defendant,  the  solicitor  ;  and  by 


Mr.  C.  P.  Cooper  and  Mr.  Elderton  for  other  defendants. 

The  Vice-Chancellor  : 

In  1845,  the  plaintiff,  then  in  the  twenty-first  year  of  his  age,  and 
his  two  brothers,  then  of  age,  were,  as  I  collect,  seised  in  fee  of 
landed  property  in  Essex,  subject  to  an  estate,  which,  I  believe, 
under  their  uncle's  will,  was  vested  in  trustees  until  the  plaintiff's 
majority ;  but  the  trustees  seem  not  to  have  had  any  more  extended 
interest.  The  plaintiff,  bred  a  farmer,  was  at  the  time,  although  a 
minor,  in  the  occupation  upon  his  own  account  of  a  part  of  the 
property.  This  part,  called  Salmon's  Farm,  is  the  subject  of  the 
present  suit.  The  defendant  I  collect  to  be  a  neighbouring  pro- 
prietor and  an  attorney  of  considerable  fortune,  standing,  and 
experience ;  in  whose  service  I  think  one  of  the  plaintiff's  brothers 
was  living  or  had  lived  as  bailiff  of  Mr.  Cutts'  landed  property,  part 
of  which  adjoined  a  detached  portion  of  Salmon's  Farm.  Mr.  Cutts 
was  employed  by  the  three  brothers  to  put  their  property  up  for  sale 
by  auction,  and  accordingly  instructed  an  auctioneer,  prepared  or 
settled  the  particulars  and  conditions,  and  was  mentioned  in  them 
as  one  of  the  persons  to  be  referred  to.    It  was  plain  on  the  face  of 
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salmon  them  that  he  was  the  vendors'  attorney.  They  contained  no  intima- 
Cutts.  tion  of  the  plaintiff's  minority.  The  auction  took  place.  All  the 
lots  were  sold,  and,  as  I  understand,  the  sales  have  been  all  com- 
pleted, except  as  to  the  lot  consisting  of  Salmon's  Farm ;  for  which 
one  lot,  there  having  been  several  bidders  including  Mr.  Cutts,  who 
attended  at  the  auction  and  was  a  bidder  openly  in  person  for  it,  he 
was  the  last  and  best  bidder,  and  he  was  declared  the  purchaser  of 
it,  the  auctioneer  signing  accordingly  the  usual  or  some  document. 
One  of  the  conditions  required  an  immediate  deposit  of  KM.  per  cent, 
on  the  purchase-money.  This,  as  to  the  lot  in  question,  was  not 
attended  to;  and  the  purchase  of  this  lot  has  never  been 
completed  ;  but  Mr.  Cutts,  who  was  a  bidder  and  purchaser  on  his 
T  *127  ]  own  account,  obtained  possession,  and  partly  by  himself,  *partly  by 
a  tenant,  has  ever  since  been  in  the  possession  of  the  farm.  The 
price  at  which  it  was  knocked  down  to  him,  if  so  much  as  six- 
sevenths  of  the  value,  was  very  little,  if  anything,  more ;  at  least,  so 
I  judge  from  my  estimate  of  the  evidence.  The  auction  having 
taken  place  in  June,  and  the  plaintiff  not  having  attained  his 
majority  until  the  following  November,  that  is  to  say,  November, 
1845,  there  was  not  of  course,  nor  is  there,  any  contract  between 
them,  unless  by  means  of  the  plaintiff's  subsequent  confirmation,  if 
any.  But  the  plaintiff,  in  the  interval  between  the  end  of  the  year 
1845  and  the  time  of  the  filing  of  this  bill,  a  rescinding  bill,  which 
was  not  filed  before  March,  1848,  having  received  from  Mr.  Cutts  at 
various  times  some  sums  a  little  exceeding  200/.,  I  think,  in  the 
whole,  and  forming  together  more  than  a  fifth  of  the  plaintiff's  share 
of  the  purchase-money  of  this  lot,  on  account  expressly  of  that  share 
of  that  purchase-money,  as  I  understand  the  evidence  and  having 
otherwise  exhibited  symptoms  of  acquiescence  in  the  sale,  I  thought, 
and  I  think,  that  the  bill  in  such  circumstances  was  filed  too  late, 
and  ought  to  be  dismissed,  especially  as  there  seemed  and  does  seem 
to  me  to  be  nothing  to  prevent  the  plaintiff  from  recovering  the 
possession  of  his  share  of  the  farm  in  ejectment,  or  from  defending 
himself  effectually  at  law  against  an  action  upon  the  contract, 
whether  the  objection  of  minority  has  or  has  not  been  superseded  at 
law  by  confirmation,  the  terms  of  the  contract  having  not  been  kept 
by  Mr.  Cutts.  My  decision,  however,  would  have  been  the  same  had  I 
considered  it  possible  for  him  to  recover  at  law  against  the  plaintiff 
on  the  contract  There  having  been  no  conveyance,  and  the  legal 
estate  in  the  plaintiff's  third  being  in  the  plaintiff,  it  must,  with 
regard  to  specific  performance,  I  think,  be  equally  right  to  dismiss 
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this  bill,  whether  Mr.  Gutts  is  not,  or,  if  such  a  thing  could  be  Salmon 
rationally  supposed  possible,  is  entitled  to  have  his  agreement,  as  he  cutts. 
calls  it,  specifically  performed. 

The  most,  perhaps  the  only,  material  question  is,  as  to  *the  [  *128  3 
costs ;  and  it  has  been  ably,  and  with  considerable  force  and  plausi- 
bility, argued  for  him  that  he  ought  to  have  his  costs,  especially  as 
it  was  contended,  and  perhaps  correctly,  that  the  bill  contains  some 
exaggerated  and  some  merely  untrue  statements,  and  imputes  fraud 
to  an  extent  and  in  a  manner  which,  if  there  was  in  any  sense  any 
fraud,  the  evidence  does  not  sustain  or  warrant — certainly,  the 
complexion  of  some  at  least  of  the  allegations  in  the  bill, — the  thick 
and  heavy  volume,  the  frightful  bulk,  to  which,  by  those  allegations, 
or  so  and  otherwise,  the  evidence  has  been  swollen, — the  number  of 
issues  which,  without  necessity,  or  with  doubtful  necessity,  the 
plaintiff  has  raised,  and  has  not  wholly  succeeded  in  justifying,  even 
on  the  ground  of  truth  ;  the  circumstance,  that  the  plaintiff  and  his 
brothers  wished  to  sell  the  farm,  and  do  probably  intend  to  sell  it, 
if  it  shall  be  taken  from  Mr.  Gutts,  and  the  amount,  not  positively 
very  large,  of  difference  (380!.,  I  should  say,  at  the  utmost,)  between 
the  plaintiff  's  share  of  Mr.  Gutts'  price  and  his  share  of  what  may 
be  expected  to  be  obtained  by  another  sale  of  the  farm,  whether  in 
parcels  or  otherwise ;  the  difficulty  or  impossibility  under  which,  as 
Mr.  James  Parker  well  said,  the  nature  of  the  charges  placed 
especially  a  professional  man,  as  to  compromising  the  suit ;  and  the 
questionable  importance — the  very  doubtful  utility  to  the  plaintiff — 
(even  had  acquiescence  not  been  established)  of  becoming  a  plaintiff 
in  equity  at  all — do  appear  to  me,  notwithstanding  Montesquieu  v. 
Sandys  (l),  a  decision  by  no  less  a  person  than  Lord  Eldon,  to  make 
the  present  a  strong  instance,  if  Mr.  Gutts  is  not  to  have  his  costs. 

Nevertheless,  I  think  it  right  to  refuse  them,  and  not  simply,  not 
merely,  on  the  high  authority  of  Montesquieu  v.  Sandys.  If  an 
attorney  in  the  country,  of  standing,  experience,  and  influence,  will 
set  such  an  example  to  the  younger  members  of  his  profession,  and 
exhibit  such  a  *spectacle  to  the  world,  as  that  of  buying  property  [  M29  J 
which  he  is  employed  to  sell ;  of  so  dealing,  especially  in  the  case 
of  a  client,  who  is  a  youth  in  the  position  of  a  small  farmer — to  say 
nothing  of  putting  up  an  infant's  landed  estate  for  sale  by  auction, 
and  that  without  apprising  the  public  of  the  fact  of  the  minority- 
such  an  attorney  must  not  be  overpowered  with  surprise,  or  expect 
to  meet  an  exuberance  of  sympathy,  if  he  shall  find  his  motives  and 

(1)  HE.  E.  197  (18  Yes.  302). 
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Salmon  conduct  harshly  construed  and  described  roughly.  His  proceedings, 
Currs.  however,  I  agree,  cannot  justify  oppressive  litigation,  and,  above  all, 
cannot  excuse  untrue  assertions.  In  cases,  however,  of  this  kind, 
there  is  a  public  as  well  as  a  private  interest  to  be  considered.  Mr. 
Cutts  is  a  member  of  an  important  profession,  placing  him  not 
merely  in  the  position  of  a  private  man ;  society  has  conferred 
privileges  upon  him  :  to  that  society  he  owes  an  example — he  owes 
duties — he  must  acknowledge  obligations,  which  a  merely  private 
person  does  not.  And  though  disapproving  of  much  that  I  see 
before  me  on  the  part  of  the  plaintiff,  and  doubting  especially  very 
much  whether  this  suit  has  not  originated  less  in  the  plaintiff's 
spontaneous  views  than  in  the  suggestions  of  another  person,  who 
might,  with  equal  credit  to  himself,  have  been  less  communicative, 
and  recollected  more  carefully  what  is  thought  of  him  who  betrays 
confidence,  even  by  those  for  whom  it  is  betrayed,  I  consider  it  due 
to  this  great  profession  and  the  public  interest,  as  well  as  to  the 
private  rights  of  the  two  present  litigants,  to  say  that  a  member  of 
the  legal  body,  who  has  acted  as  Mr.  Cutts  admits  himself  to  have 
done,  shall  not  be  indemnified  by  his  client  from  the  expenses  even 
of  such  a  litigation  as  this. 

Let  the  bill  be  dismissed,  without  costs.  And  let  it  not  be 
understood  that  I  have  intimated  any  opinion  as  to  what  1  should 
have  done  with  this  cause  had  it  been  commenced  two  years  earlier, 
or  had  Mr.  Cutts  obtained  a  conveyance  from  the  plaintiff ;  or  any 
[  *iso  ]  opinion,  that,  if  haply  Mr.  *Cutts*  suit  for  specific  performance 
against  the  plaintiff  shall  be  brought  to  a  hearing,  it  will  not  be 
dismissed  with  costs. 

Dee.  5.  On  this  day  the  suit  of  Mr.  Cutts  came  on  for  hearing. 

Mr.  Lee,  Mr.  James  Parker,  and  Mr.  F.  S.  Williams,  were  for 
the  plaintiff. 

Mr.  C.  Cooper,  Mr.  Malins,  Mr.  Elderton,  and  Mr.  Craig,  for 
the  several  defendants. 

Thb  Vice-Chancellor  : 

Some  lands  in  Essex,  belonging  to  three  young  men,  brothers, 
one  of  them  being  at  the  time  a  minor,  were  put  up  for  sale  by 
auction  in  the  year  1845,  in  the  country.  The  plaintiff,  Mr.  Cutts, 
an  experienced  attorney  in  the  neighbourhood,  was  concerned  pro- 
fessionally in  the  matter  as  solicitor  for  the  three  vendors,  the 
defendants.    He  became  a  bidder  at  the  sale  openly  for  one  of  the 
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lots.    He  was  not  the  only  but  was  the  highest  bidder  for  it ;  and      salmon 
it  was  knocked  down  to  him  accordingly.     Of  course,  prima  facie,       cutts. 
such  a  transaction  is  one  not  enforceable  by  the  purchaser  ;  but  it 
is  doubtless  competent  to  the  solicitor  to  show,  if  he  can,  special 
circumstances  taking  the  case  out  of  the  general  rule,  and  entitling 
him  to  have  the  purchase  completed. 

The  question  is,  whether  he  has  done  so.  Mr.  Cutts  says,  first, 
and  probably  with  accuracy,  that  the  defendants,  before  the  sale, 
well  knowing  some  particular  fields  to  form  a  corner,  of  which  the 
accession  would  be  in  a  high  degree  desirable  to  an  adjoining  estate 
of  Mr.  Cutts,  thought  him  very  likely  to  bid  for  them,  and  did  not 
feel  the  least  objection  to  that ;  and,  in  order  to  make  the  most  of 
his  affection,  caused  the  auctioneer  to  combine  them  in  one  lot  with 
other  land,  which,  in  the  dialect  of  sales,  was  likely  *to  be  "  heavy,"  [  #,3i  ] 
so  as  to  form  the  lot  in  question  ;  and  he  says,  that,  in  bidding,  he 
only  did  what  they  anticipated  and  wished. 

This  fact,  and  the  argument  founded  on  it,  seemed  to  me  not 
unworthy  of  attention ;  and  had  there  been  any  communication 
with  him  upon  tho  subject,  on  the  part  of  the  defendants,  or  any 
one  or  more  of  them,  before  the  sale,  or  had  they  been  older  or 
more  experienced  men,  or  men  of  a  position  in  society  materially 
different  from  their  actual  position,  there  might  have  been  weight 
in  the  fact  and  argument  against  the  defendants.  But  there  was, 
I  believe,  no  such  communication;  they  were  all  young.  The 
eldest,  a  shopkeeper  or  farmer ;  the  second,  a  farm  bailiff,  in  the 
plaintiff '8  service  at  the  time ;  the  third,  a  farmer,  and  a  minor : 
and  I  cannot  attribute  to  them  a  sufficient  knowledge  of  the  nature 
and  probable  effect  and  consequence  of  a  bidding  at  the  auction  by 
the  attorney  for  the  vendors,  to  hold  them  bound  even  by  such 
circumstances  as  I  have  mentioned. 

The  plaintiff  ought  to  have  informed  them  on  the  subject  before 
bidding :  he  did  not  do  so.  He  might  have  placed  a  professional 
man  between  him  and  them :  he  did  not  do  so.  He  might  very 
possibly  have  taken  a  course  which  (subject  to  the  question  of  the 
minority  of  the  youngest  brother)  might  have  maintained  the 
purchase :  but  it  was  not  done.  Upon  the  whole,  I  must  view  as 
nothing  what  took  place  before  the  sale,  save  so  far  as  it  may  give 
or  add  weight  to  subsequent  confirmation,  if  any,  or  to  subsequent 
acquiescence,  if  any. 

What,  then,  is  the  case  as  to  subsequent  confirmation  or 
acquiescence  ? 
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Salmon  In  the  case  of  a  contract  by  a  solicitor  to  purchase  his  client's 

cdttb.  property,  acquiescence  or  confirmation,  to  be  such  as  to  give  the 
solicitor  as  a  plaintiff  in  equity  a  title  to  specific  performance,  must 

[•J32]  be,  I  apprehend,  strong  and  *plain;  and  this,  I  think,  even  in  a 
case  where,  the  property,  the  subject  of  the  contract,  being  one  of 
many  lots  at  an  auction,  the  buyer,  the  solicitor,  became  openly  a 
bidder  in  competition  with  others,  and  had  the  lot  knocked  down  to 
him  in  the  usual  manner,  provided  that  he  was  concerned  in  the 
matter  of  the  auction  professionally  as  solicitor  for  the  vendor. 
Even  in  such  a  case  as  that,  it  is  necessary,  I  conceive,  in  order  to 
affect  the  vendor  on  the  ground  of  acquiescence  or  confirmation,  to 
show,  that,  when  acting  in  the  manner  alleged  against  him,  he  was 
free  from  the  solicitor's  influence,  aware  of  all  material  circum- 
stances, and  aware  of  the  infirmity  of  the  contract.  These  conditions 
have,  in  my  judgment,  not  been  fulfilled  here:  an  observation 
subject  to  the  question  of  the  effect  of  the  proceedings  in  the  cause 
before  Sir  L.  Shadwell,  in  which  the  order  of  the  19th  of  February, 
1848,  was  made.  If  Mr.  Gutts  is  entitled  to  any  benefit  in  that 
suit,  he  will,  perhaps,  claim,  and  claiming,  probably,  have  it, 
namely,  in  that  suit.  I  do  not  intend  to  take  it  away  from  him,  if 
I  could  do  so.  But,  in  my  opinion,  neither  the  order  nor  the  cause 
ought  to  make  any  difference  in  my  decree. 

The  conduct  of  the  defendants,  however,  before  and  after  the 
auction,  has  been  such,  that,  notwithstanding  their  station  in  the 
world,  and  their  positions,  respectively,  with  regard  to  Mr.  Gutts,  it 
may  be  thought,  perhaps,  a  strong  measure  not  to  give  him  specific 
performance  of  the  contract  against  even  one  of  them.  But,  the 
importance  to  society  in  general  of  holding  a  strict  hand  over 
dealings  between  a  solicitor  and  a  client,  as  persons  bargaining 
together  during  the  existence  of  the  relation  between  them  (at  least 
so  far  as  the  solicitor  is  concerned),  renders  it,  in  my  judgment, 
even  in  such  an  instance  as  the  present,  proper  to  exercise  the 
judicial  discretion  which  a  court  of  equity  has  in  cases  of  specific 
performance,  by  dismissing  this  bill ;  which  will  leave  Mr.  Cutts  at 

[  *133  ]  liberty  to  proceed  at  law  against  the  defendants  respectively  *as  he 
may  be  advised,  and  (I  repeat)  to  take  any  measures  whatsoever  in 
the  suit  lately  before  Sir  L.  Shadwell,  and  now  before  Sir  Robert 
Bolfe.     The  injunction  existing  in  this  cause  I  dissolve. 

The  observations  made  with  respect  to  Mr.  Cutts's  payments,  or 
alleged  payments,  on  account  of  the  purchase-money,  and  his 
expenditure,  or  alleged  expenditure,  on  the  property  in  dispute,  I 
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have  not  forgotten;   but  I  cannot  in  my  judgment  properly  give      Salmon 
any  effect  to  them.  Cutts. 

[The  plaintiff  appealed  from  this  decision.] 

Mr.  Lee  and  Mr.  Sims  Williams  appeared  for  the  plaintiff  in        1852- 
support  of  the  appeal;  and  Mr.  C.  P.  Cooper,  Mr.  McUins,  Mr.  [21  L.  J.  Ch. 
Elderton,  and  Mr.  Goodwin,  for  the  defendants.  76°  ^ 

The  Lord  Chancellor  : 

This  case  admits  of  little  doubt.  The  rule  of  law  is  clear  that  an 
attorney  may  purchase  from  his  client ;  but  if  he  does  purchase 
from  his  client,  he  must  show  that  he  deals  with  him  at  arm's 
length ;  and  no  attorney  would  be  well  advised  in  dealing  with  his 
client  without  the  intervention  of  another  solicitor.  I  do  not  mean 
to  lay  down  a  rule  that  a  purchase  by  a  solicitor  from  his  own 
client,  without  the  intervention  of  a  third  party,  could  in  no  case 
be  sustained,  but  I  say  that  no  prudent  man  would  take  such  a 
course. 

This  is  a  singular  case.  It  appears  that  Mr.  Cutts  was  the 
solicitor  of  the  testator  who  devised  this  property,  and  was  in  the 
possession  of  the  title-deeds  and  of  the  will,  and  he  had  all  that 
knowledge  of  the  estate  which  properly  belonged  to  what  I  may  call 
a  family  solicitor.  By  the  will,  the  trustees  took  at  most  an  inter- 
mediate estate  up  to  the  time  of  the  youngest  of  the  three  brothers 
coming  of  age ;  and  upon  the  happening  of  that  event,  the  young 
men  became  absolute  legal  owners  of  the  estate  as  tenants  in 
common  in  fee.  It  is  clear  from  the  evidence  that  the  defendants 
did  wish  to  sell  the  estate ;  but  there  was  reason  to  think  that  they 
were  led  to  believe  that  the  legal  estate  was  in  the  trustees  for  sale. 
If  that  was  a  mistake,  it  arose  from  total  ignorance  of  the  commonest 
rule  of  law  with  respect  to  the  operation  of  the  will.  The  first 
advertisement,  announcing  the  sale  of  the  estate,  was  as  early  as 
March,  1845,  and  was  in  these  words :  "  The  valuable  farms  to  be 
sold,  in  the  month  of  June  next,  by  order  *of  the  trustees  named  in  [  *761  ] 
the  will  of  the  late  Mr.  John  Smith ;  possession  will  be  given  at 
Michaelmas  next."  "Further  particulars  will  be  given,  and  the 
estate  may  be  looked  over  on  application  to  Mr.  Cutts,  solicitor,  &c." 
Now,  this  I  must  consider  a  representation,  brought  home  to  Mr. 
Cutts  himself,  as  early  as  March,  1845,  a  representation  by  him  to 
the  purport  and  effect  that  the  estate  was  in  the  trustees  for  sale, 
and  was  to  be  sold  in  June,  and  that  possession  was  to  be  given  at 
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Salmon  Michaelmas.  Now,  the  error  was  afterwards  discovered,  but  how,  is 
Cutts.  not  explained ;  and  the  particulars  of  sale  were  altered,  making  it  a 
sale  generally  without  reference  to  the  trustees;  and  yet  the 
trustees  continued  to  act  as  if  they  had  some  authority  to  sell. 
Now,  it  appears  that  there  were  three  closes  constituting  part  of  the 
estate,  which  Mr.  Cutts  very  naturally  desired  to  have,  as  adjoining 
his  own  property.  As  far  as  my  opinion  goes,  I  absolve  Mr.  Cutts 
from  anything  like  fraud  in  the  odious  sense  of  the  term.  The 
question  then  arose  as  to  how  the  property  should  be  lotted,  and 
this  business  of  lotting  the  auctioneer  took  principally  upon  himself. 
It  appears  that  several  persons,  amongst  whom  was  Mr.  Cutts,  went 
in  a  body  to  look  over  this  estate  with  a  view  to  the  allotment ;  but 
when  they  came  to  that  portion  of  it  which  Mr.  Cutts  wished  to 
purchase,  and  did  eventually  purchase,  it  appears  that  Mr.  Cutts 
withdrew :  a  fact  which  impresses  one  with  the  notion  that  he  then 
thought  that  the  trustees  could  not  interfere  with  the  sale.  The 
three  closes  in  question,  with  other  property,  formed  lot  eight  in 
the  particulars.  Mr.  Cutts  bought  this  property  for  2,500i. ;  and  I 
may  observe  he  made  a  very  good  purchase ;  for  after  retaining  in 
his  own  hands  the  three  fields  which  he  was  particularly  desirous 
of  possessing,  and  which  contained  upwards  of  twenty-four  acres, 
he  let  the  remainder  of  the  lot  for  100/.  a  year.  This  is  no  proof  of 
fraud,  but  it  must  be  regarded,  at  least,  as  a  good  bargain  on  the 
part  of  Mr.  Cutts.  I  am  not  prepared  to  say  that  the  amount  of 
the  purchase-money  was  so  inadequate  as  to  justify  the  Court  in 
setting  aside  the  conveyance;  but  when  Mr.  Cutts  made  up  his 
mind  to  purchase  this  part  of  the  property,  he  ought  strictly  to  have 
withdrawn  himself  from  all  dominion  over  it.  Instead  of  doing 
that,  he  allowed  himself  to  be  put  forward  on  the  advertisement  as 
the  solicitor  having  the  conduct  of  the  sale,  and  as  the  person  to  be 
referred  to  in  case  further  information  were  required.  It  is  admitted 
that  he  drew  such  of  the  conditions  of  sale  as  bear  upon  the  title, 
and  with  full  knowledge  of  the  title.  Those  conditions  stipulated 
that  an  abstract  should  be  delivered  in  twenty-one  days ;  that  the 
abstract  should  show  a  good  title;  and  that  possession  should  be 
given  and  the  purchase  completed  in  Michaelmas,  1845,  the  sale 
being  to  take  place  in  the  month  of  June  previous.  What  was  the 
state  of  circumstances  at  that  time  ?  Edmund,  the  youngest  of  the 
three  brothers,  and  on  whose  attaining  the  age  of  twenty-one  the 
estate  would  vest  in  the  three,  was  then  a  minor,  and  did  not  attain 
his  full  age  until  the  November  following.     Now,  observe  the  first 
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false  step  taken  by  Mr.  Gutts  after  he  had  discovered  the  mistake  Salmon 
as  to  the  trustees.  I  am  bound  to  consider  him  as  cognizant  of  the  cotts. 
fact  that  Edmund,  not  being  of  age,  could  not  sell,  and  could  not 
convey  at  the  time  stipulated  for  by  the  conditions  of  sale.  What, 
therefore,  is  to  be  said  of  the  conduct  of  an  attorney  who  puts  up 
for  sale  the  estate  of  a  client  who  is  under  age,  and  stipulates  that 
that  client  shall  convey  when  he  is  under  age?  He  must  have 
known  at  the  time  that  every  dissatisfied  purchaser  might  turn 
round  after  the  sale  had  taken  place  and  throw  up  his  purchase, 
and  bring  an  action,  on  the  ground  that  the  sale  had  taken  place 
without  the  possibility  of  making  a  title  according  to  the  stipula- 
tions. It  is  not  possible  to  sustain  such  a  transaction  if  it  stood 
upon  these  grounds  only ;  but  this  is  not  all. 

Mr.  Cutts,  whose  name  appeared  on  the  particulars  as  solicitor  to 
the  estate,  and  whose  person  was  known  to  everybody  in  the  room, 
attends  the  sale  and  bids  openly,  and  bids  for  himself.  What  would 
be  the  fair  inference  which  every  person  present  at  that  sale,  and 
who  knew  anything  of  the  ordinary  transactions  of  this  nature, 
would  have  drawn  from  this  circumstance?  Undoubtedly,  that 
Mr.  Gutts,  the  solicitor  for  the  vendors,  was  bidding  on  behalf  of 
the  estate,  *that  is,  for  the  vendors,  and  not  for  himself.  Now,  let  [  *752  ] 
us  inquire  what  effect  that  would  have  had  upon  the  sale.  The 
case  of  Twining  v.  Morrice  (l)  shows  the  effect  the  Court  has  given 
to  a  circumstance  of  this  nature.  If  a  solicitor,  known  to  be  the 
solicitor  of  the  vendors,  attends  the  sale  and  bids  without  mentioning 
publicly  the  fact  that  he  is  bidding  on  his  own  account,  the  public 
are  led  to  believe,  as  they  naturally  would  without  evidence  to  the 
contrary,  that  the  solicitor  is  bidding  on  behalf  of  the  estate.  He 
thereby  damages  the  sale,  making  it  appear  not  to  be  a  bond  fide 
sale,  and  by  that  very  circumstance  enables  himself  to  buy  at  an 
undervalue. 

But  I  observe  further  that  the  sale  took  place  without  a  reserved 
bidding.  Mr.  Gutts,  intending  to  buy  part  of  the  estate  himself, 
put  up  the  property  of  these  young  men,  one  of  whom  was  an  infant, 
without  any  reserved  bidding.  What  is  to  prevent  his  buying  the 
estate  at  any  price  when  it  is  without  any  protection  of  that  kind  ? 
Can  a  solicitor  maintain  a  sale  against  his  client  when  he  has  put 
that  client  in  a  condition  to  have  his  estate  sold  for,  it  may  be,  a 
fourth  or  fifth  of  its  proper  value?  A  reserved  bidding  is  not 
necessary  for  the  purpose  of  screwing  up  bidders  to  the  highest 
(1)  2  Br.  0.  0.  326;  8.  <?.,  see  7  B.  B.  428  (10  Ves.  313,  398). 
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Salmon  point,  but  for  the  purpose  of  preventing  the  estate  going  for  a 
Currs,  grossly  inadequate  price.  But  even  supposing  that  omission 
could  be  justified,  which  I  am  of  opinion  it  cannot  be,  he  ought 
undoubtedly  to  have  told  the  public  that  it  was  a  sale  without  reserve, 
for  the  open  knowledge  of  that  fact  would  have  assisted  the  sale ; 
and  the  vendors  were  entitled  to  that  advantage. 

Again,  Mr.  Gutts,  as  solicitor  for  this  infant  vendor,  by  the  par- 
ticulars of  sale  imposes  upon  the  rest  of  the  world  a  condition  that 
102.  per  cent,  should  be  paid  down  instantly  as  a  deposit,  and  the 
remainder  of  the  purchase-money  at  Michaelmas,  1845,  and  posses- 
sion should  be  given  at  the  same  time.  Mr.  Cutts  purchases  part 
of  the  estate.  His  clients  were  entitled  to  102.  per  cent,  down,  a 
large  proportion  of  the  purchase-money,  the  remainder  to  be  paid 
at  Michaelmas.  This  early  period  of  payment  was  of  course  a 
great  benefit,  if  this  young  man  had  been  then  competent  to  receive 
it,  which  he  was  not.  Let  us  see  how  Mr.  Cutts  executes  this 
contract  between  himself  and  his  client.  He  pays  no  deposit,  but 
he  takes  possession  at  the  day  named ;  so  that  he  bids  with  this 
advantage,  knowing  that  he  was  bidding  without  a  liability  to  pay 
the  deposit,  and  with  the  impression  on  his  own  mind  that  he  would 
pay  the  purchase-money  when  it  suited  his  convenience.  But 
suppose  at  the  sale  he  had  told  the  public,  "  no  deposit  will  be 
required,  and  you  may  pay  your  purchase-money  at  any  time  it 
suits  you  best."  Such  a  communication  would,  it  is  highly  probable, 
have  raised  the  biddings  much  higher.  However,  he  does  no  such 
thing.  The  conditions  imposed  must  be  presumed  to  be  proper  as 
between  the  seller  and  the  buyer,  whoever  the  buyer  might  be ; 
yet  he  dispenses  with  the  whole  of  them  in  his  own  favour,  and  at 
the  expense  of  his  client.  If  such  a  dealing  can  constitute  a 
contract  between  a  solicitor  and  his  client,  this  Court  must  cease  to 
be  a  court  of  equity.  There  is  no  proof  that  the  money  was  paid 
to  his  client  until  the  beginning  of  1847.  Possession  was  taken  of 
the  estate,  and  the  money  represented  the  estate ;  and  two  years 
afterwards,  the  money  is  doled  out  to  the  client  by  fifties  and 
twenties,  and  hundreds  and  twenties,  just  in  a  way  to  induce  a 
young  man  to  spend  his  patrimony  instead  of  making  a  solid 
investment  of  the  whole  of  it,  which  he  would  have  had  the  induce- 
ment to  do,  and  most  probably  would  have  done,  if  he  had  that 
which  was  his  undoubted  right,  namely,  payment  of  the  whole  in  a 
lump  on  his  attaining  twenty-one. 

I  think  that  no  part  of  the  transaction  can  be  defended ;  and 


vol.  lxxxvii.]       1852.    CH.    21  L.  J.  CH.  762.  881 

though  I  acquit  Mr.  Gutts  wholly  of  fraud  in  a  felonious  sense,  yet  Salmon 
I  think  there  was  fraud  in  the  sense  in  which  this  Court  uses  the  cut'ts. 
term  :  unfair  dealing  with  the  estate,  advantage  taken  of  the  client 
by  not  giving  him  those  benefits  to  which  he  was  entitled,  and  by 
assuming  to  himself  all  the  benefits  to  which  as  solicitor  he  was 
entitled.  I  have  not  the  least  hesitation  in  affirming  the  decree, 
and  dismissing  the  appeal,  with  costs. 


EICHARDSON   v.   MERKIFIELD.  isso. 

(4  De  G.  &  Sm.  161—162.)  JiOyl^ 

Where  a  ward  of  Court,  whose  fortune  was  3,700/.,  had  married  without       KNI°5Tr 
leave  having  been  previously  obtained,  but  the  husband  was  at  the  time  of  ' 

the  marriage  ignorant  of  the  existence  of  the  suit,  and  that  the  infant  was  a  t  *D^-*Sm* 
ward  of  Court,  the  Court  approved  of  a  settlement  of  the  infant's  property, 
under  which  the  husband  took  a  life-interest  after  the  wife's  death  in  a 
moiety  of  her  property,  determinable  on  his  marrying  again,  bankruptcy,  or 
insolvency,  and  directed  500/.  of  the  above  sum  to  be  advanced  to  the 
husband  on  his  bond. 

This  was  the  petition  of  the  trustees  of  a  will,  who  were  defendants 
in  the  suit  to  confirm  the  Master's  report,  approving  of  a  settlement 
of  the  property  of  a  ward  of  Court.  She  had  married  without  the 
leave  of  the  Court  having  been  previously  obtained.  The  husband 
had  no  property,  but  was  in  the  receipt  of  a  yearly  salary  of  lOOi.  as 
relieving  officer  of  a  poor-law  union.  At  the  time  of  the  marriage 
he  was  ignorant  of  the  existence  of  the  suit,  and  of  the  infant  being 
a  ward  of  Court.  The  wife's  fortune  consisted  of  two  sums  of 
2,4117.  8*.  8d.  and  1,8882.  6*.  Sd.  Three  per  cent.  Bank  Annuities, 
to  which  she  would,  on  attaining  twenty-one,  become  entitled  under 
the  will,  subject  as  to  the  latter  sum  to  a  life  interest  in  her  mother. 
The  will  contained  a  power  for  the  trustees  to  raise  a  sum  not 
exceeding  three-fourths  of  the  principal  of  the  contingent  share  of 
the  ward,  and  to  apply  the  same  for  her  advancement  in  life. 

The  proposals  for  a  settlement,  as  allowed  and  approved  of  by 
the  Master,  authorised  the  trustees,  at  their  discretion,  to  advance 
the  husband  5002.  on  his  bond,  but  excluded  the  husband  from  all 
other  interest  in  the  property,  except  such  as  his  wife  might  give 
him  by  will  under  a  power  of  appointment,  in  case  there  should  be 
no  child  of  the  marriage. 

Mr.  K.  Parker  supported  the  petition. 

Mr.  De  Gex,  for  the  husband,  submitted,  that,  according  to  the 
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Riohabdm)n  practice  of  the  Court,  the  husband  was  only  entirely  excluded  in 
Mkbrifield.  cases  in  which  the  marriage  was  an  aggravated  contempt  of  Court ; 

and  that,  under  the  power  of  advancement  in  the  will,  the  500Z. 

might  be  raised  at  once  and  lent  to  the  husband.     (He  cited  Pride  v. 

Fooks  (1).) 

[  162  ]  Mr.  B.  L.  Chapman  appeared  for  other  parties. 

The  Vice-chancellor  said,  that  the  Master  was  not  acquainted 
with  all  the  alleviating  circumstances,  but  had  considered  it  an 
ordinary  case  of  contempt.  The  husband  was  a  very  respectable 
man,  and  was  as  little  to  blame  as  any  husband  had  been  who  had 
married  a  ward  of  Court  without  leave.  The  match  seemed  to  have 
been  very  much  brought  about  by  the  mother  of  the  ward.  His 
Honour  thought  the  5002.  might  be  raised  and  advanced  at  once ; 
and  that  the  husband  should  have  a  life  interest  in  one-half  of  the 
income  after  his  wife's  death,  determinable  on  a  second  marriage, 
bankruptcy,  insolvency,  or  any  attempt  to  aliene  or  charge  the  life 
interest. 

It  was  accordingly  referred  back  to  the  Master  to  review  his  report 
and  to  approve  of  a  settlement  according  to  the  proposal  approved 
of  by  him  with  the  above  variations. 


i860.  MENCE   v.  BAGSTER. 

Nov' 18' 14#  (4  De  G.  &  Sm.  162—160.) 

Knight  Under  the  following  bequest :  "  All  my  lawful  debts  to  be  paid,  and  the 

Bruce,  v.-C.  remainder  for  my  daughter;  and  at  her  decease,  to  be  left  to  her  children :" 

L  lfi2  J  Held,  that  the  children  took  as  joint- tenants. 

The  question  in  this  case  arose  upon  the  following  will :  "  I, 
Sarah  Schuppe,  of  Hornchurch,  this  is  my  last  will,  that  Eobert  Slade, 
proctor  in  the  Commons,  is  my  daughter's  attorney ;  my  estate  to  be 
sold  to  the  best  bidder,  and  all  my  lawful  debts  to  be  paid,  and  the 
remainder  for  my  daughter  Sarah  Larman,  and,  at  her  decease,  to  be 
left  to  her  children.    April  27th,  1798." 

The  testatrix  died  in  October,  1798.  Sarah  Larman  died  in 
March,  1848,  having  had  five  children,  all  of  whom  died  in  her  life- 
time, and  of  whom  a  daughter,  who  had  married  a  Mr.  Lewis,  was 
the  survivor. 

Some  time  after  the  death  of  Mrs.  Larman,  a  bill  was  filed  by  the 
(1)  50  E.  B.  227  (2  Beav.  430). 
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representatives  of  some  of  her  children,  claiming  to  be  entitled  to 
have  the  proceeds  of  the  testatrix's  *estate  divided  into  five  parts, 
and  one  to  be  paid  to  the  representatives  of  each  child. 

Mrs.  Lewis's  representative,  who  was  a  defendant,  claimed  the 
whole,  on  the  ground,  that,  under  the  gift  to  the  children  of 
Mrs.  Larman,  they  took  as  joint  tenants. 

Mr.  W.  P.  Wood  and  Mr.  Elderton,  for  the  plaintiffs,  contended 
that  the  children  took  as  tenants  in  common.  (They  cited  Woodgate 
v.  Untvin  (l),  Bridge  v.  Yates  (2).) 

(The  Vice-Chancellor  referred  to  Hanson  v.  Graham  (3),  and 
Stratton  v.  Best  (4).) 

Mr.  B.  Palmer  and  Mr.  H.  Stevens,  for  the  representative  of 
Mrs.  Lewis,  cited  Amies  v.  Skillern(h). 

Mr.  Bagshawe  appeared  for  another  defendant. 

Mr.  Moxon  appeared  for  the  trustees. 

The  Vicb-Chancbllor  thought,  that,  but  for  the  words  "to  be 
left,"  the  case  was  the  same  as  that  put  in  Coke  Littleton,  188. 
That  those  words  meant  no  more  than  the  words  "to  remain"  would 
import.  That  the  gift  to  the  children  was  one  in  joint  tenancy ;  and 
that  he  should  have  so  held  if  the  case  of  Stratton  v.  Best  had  not 
existed.  That  case,  however,  appeared  to  be  very  much  in  point, 
and  had  been  argued  by  able  lawyers. 


Mencr 

BAG8TKB. 

[  M63  ] 


MORGAN   v.  MORGAN. 

(4  De  O.  &  Sm.  164—176;  S.  C.  20  L.J.  Ch.  109;  15  Jur.  319;  17  L.  T.  114.) 

A  testatrix  gave  specific  legacies  absolutely  to  her  sister,  and  directed  her 
executors  to  pay  out  of  her  general  estate  to  her  said  sister's  two  daughters, 
A.  and  B.,  5,000/.  each  upon  their  marriage,  with  all  the  accumulations  of 
interest  thereon  from  the  time  of  her  death.  She  gave  the  income  of  the 
residue  to  H.,  at  whose  death  the  whole  was  to  be  equally  divided  between 
the  grandchildren  of  the  father  of  the  testatrix.  The  testatrix  died  in  1825. 
Twenty-one  years  from  the  decease  of  the  testatrix  expired  in  18-16.  In 
1849,  A.  died.  The  tenant  for  life  of  the  residue  died  in  1 838.  On  a  bill  by 
the  grandchildren  against  the  executors  and  the  representatives  of  A.  and 
U.,  and  against  B.,  for  a  declaration  by  the  Court  of  the  rights  under  the 
will :  Held,  first,  That  the  legacies  to  A.  and  B.  were  contingent,  and  that  the 


(1)  33  R.  B.  101  (4  Sim.  129). 

(2)  56  B.  B.  132  (12  Sim.  645). 

(3)  5  B.  B.  277  (6  Ves.  239). 


(4)  2  Br.  0.  C.  233. 

(5)  65  B.  B.  618  (14  Sim.  428). 


1850. 

Deo.  16, 17. 

1851. 

Jan.  14. 

Feb.  2. 

Knight 
Bbucb,  V.-C. 

[164] 
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Morgan  representative  of  H.  was  entitled  to  the  income  of  A.'s  legacy  till  the  death 

r.  of  H.,  but  that  the  capital  and  subsequent  accumulations  fell  into  the 

Mougan.  .   re8idue. 

Held,  secondly,  That,  as  to  the  legacies  of  5,000?.,  the  direction  to  accumu- 
late them  was  within  the  Thellusson  Act,  and  void  so  far  as  it  directed  an 
accumulation  beyond  the  twenty-one  years.  And  as  to  the  accumulations 
on  the  legacy  to  B., 

Held,  thirdly,  That  the  previous  specific  gifts  in  the  same  will  to  the 
mother  of  A.  and  B.  did  not  take  the  direction  to  accumulate  the  legacies  to 
them,  for  a  period  which  happened  to  exceed  twenty-one  years,  out  of  the 
operation  of  the  Thellusson  Act(l). 

Held,  fourthly,  That,  as  to  B.'s  legacy  the  dividends  thereon  subsequent 
to  1846  until  the  death  or  marriage  of  B.,  belonged  to  the  residuary  legatees 
in  remainder ;  but  that,  as  to  the  accumulations  from  the  death  of  the 
testatrix,  in  1825,  for  twenty-one  years,  till  1846,  such  dividends  thereon  as 
were  payable  subsequently  to  1846  in  respect  of  accumulations  made 
between  1825  and  1838,  the  date  of  the  death  of  H.,  belonged  to  the  personal 
estate  of  H. ;  but  that  the  dividends  accrued,  and  to  accrue  subsequent  to 
1846  and  until  the  death  or  marriage  of  B.,  in  respect  of  accumulations 
made  between  1838  and  1846,  would  fall  into  the  residue. 

Miss  Mary  Morgan,  by  her  last  will  and  testament,  dated  the  22nd 
of  May,  1825,  after  bequeathing  certain  specific  legacies  abso- 
lutely to  her  sister,  Mrs.  Sarah  Gyles,  continued  her  will  in  the 
following  terms:  "I  appoint  my  brothers,  Thomas  Morgan  and 
Francis  Morgan,  and  my  bankers  Sir  Scrope  B.  Morland,  Bart.,  and 
Sir  George  Duckett,  Bart.,  my  executors  and  trustees  of  all  my 
money  in  the  funds  or  elsewhere,  to  pay  over  to  my  sister  Sarah 
Gyles'  two  daughters,  Frances  Sarah  Gyles  and  Georgiana  Anna 
Gyles,  5,000f.  each  upon  their  marriage,  with  all  the  accumulations 
of  interest  thereon  from  the  time  of  my  death.  I  give  to  my  brother 
Thomas  Morgan,  1,000J.  India  stock  standing  in  my  name  ;  and  I 
give  to  my  four  executors  in  trust  all  the  rest  of  my  funded  property 
or  elsewhere,  to  pay  my  sister  Harriet  Hanham  the  dividends 
quarterly,  independent  of  her  husband,  for  her  natural  life  ;  and 
after  her  death  the  whole  to  be  equally  divided  between  the  grand- 
children of  my  late  father  James  Morgan,  to  be  made  over  to  such 
as  are  of  age  when  my  sister  Harriet  dies,  and  the  interest  of  the 
[  *165  ]  minors  to  be  *laid  out  in  the  Three  per  cents,  till  such  time  as  they 
have  attained  the  age  of  21." 

The  testatrix  died  on  the  day  of  the  date  of  her  will ;  and  the  four 
executors  proved  her  will  on  the  81st  of  the  same  month  of  May. 

Mrs.  Gyles,  the  sister  of  the  testatrix,  was  a  widow ;  Frances 
Sarah  Gyles  and  Georgiana  Anna  Gyles  were  her  only  daughters, 
and  both  were  under  age  and  unmarried. 

Mrs.  Hanham  died  on  the  22nd  of  February,  1838 ;  and  letters 
( 1 )  Overruled  in  effect  by  Harrington  v.  Liddell  ( 1 852)  2  D.  M.  &  G.  480.— 0.  A.  S. 
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of  administration  to  her  estate  and  effects  were  granted  to  her      morgan 
husband,  Mr.  Hanham,  afterwards  Sir  William  Hanham.  mobqan. 

The  executors,  shortly  after  the  death  of  the  testatrix,  set  apart 
a  sum  of  10,650/.  Consols,  the  amount  of  stock  which  would  have 
been  produced  by  an  investment  of  10,0002.  cash  at  the  date  of  the 
decease  of  the  testatrix ;  and  they  accumulated  the  dividends  thereof 
to  answer  the  two  legacies  of  5,0001. 

Miss  G.  A.  Gyles  died  intestate  on  the  12th  of  April,  1849,  being 
a  period  exceeding  twenty-one  years  after  the  date  of  the  death  of 
the  testatrix. 

The  period  of  twenty-one  years  after  the  death  of  the  testatrix 
expired  on  the  22nd  of  May,  1846. 

There  were  numerous  nephews  and  nieces  of  the  testatrix,  besides 
Miss  Frances  Sarah  Gyles  and  Miss  Georgiana  Anna  Gyles. 

This  was  a  suit  instituted  in  1850  by  the  surviving  nephews  and 
nieces  of  the  testatrix,  and  the  representatives  of  such  of  them  as 
were  dead,  except  Frances  Sarah  Gyles  and  the  representative  of 
Georgiana  Anna  Gyles,  deceased,  against  the  executors  of  the 
testatrix  and  Frances  Sarah  Gyles,  the  personal  representative  of 
Georgiana  Anna  Gyles,  deceased,  and  the  husband  of  Mrs.  Hanham, 
as  her  personal  representative. 

The  bill  submitted  that  no  accumulations  ought  to  have  *been       [  *166  ] 
made  of  the  dividends  of  the  10,650k  Consols,  which  accrued  due 
after  the  22nd  of  May,  1846,  when  twenty-one  years  subsequent  to 
the  decease  of  the  testatrix  expired ;  but  charged  that  the  executors 
had  continued  the  accumulations  to  the  present  time. 

The  bill  prayed  that  .the  rights  of  the  parties  to  the  suit  in  the 
sums  of  10,650/.  Consols  and  18,9432.  10*.  8d.,  like  Consols,  the 
amount  of  the  accumulations  on  the  10,6502.  Consols,  might  be 
declared;  and  in  particular  that  the  accumulations  on  the  moiety 
of  the  10,6502.  stock,  set  apart  to  answer  the  bequest  to  Georgiana 
Anna  Gyles  on  her  marriage,  might  be  divided  among  the  persons 
entitled  to  the  residuary  personal  estate  of  the  testatrix. 

The  cause  now  came  on  to  be  heard.  Zte^i«. 

Several  questions  arose,  which  were  argued  separately. 

The  first  question  was,  whether  the  legacies  of  5,0002.  each  to 
Frances  Sarah  Gyles  and  Georgiana  Anna  Gyles,  on  their  marriage, 
vested  at  the  death  of  the  testatrix. 

Mr.  Russell  and  Mr.  Qoldsmid,  for  the  plaintiffs,  submitted 
that  the  legacies  had  not  vested ;  and  that,  as  to  Georgiana  Anna 
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Moboak      Gyles's  legacy,  both  the  capital  and  the  accumulations  fell  into  the 
Moboajt.     residue  on  her  death ;  and  that,  as  to  the  legacy  to  Frances  Sarah 
Gyles,  it  was  still  contingent.     [They  cited  Batsford  v.  Kebbell  (1), 
Vawdry  v.  Oeddes  (2),  Taylor  v.  Bacon  (3),  Watson  v.  Hayes  (4).] 

Mr.  Wigram  and  Mr.  Cotton,  for  Frances  Sarah  Gyles,  sub- 
mitted, that  the  legacies  were  vested  legacies.     (They  cited  Greet 
[•167]       v.  Greet  (5),   Vize  v.  Stoney  (6),  Booth  v.  *  Booth  (7),  Branstromv. 
Wilkinson  (8),  Saunders  v.  Vautier  (9).) 

Mr.  Roundell  Palmer  and  Mr.  Ferrers  were  for  Mr.  T.  Morgan, 
an  appointee  of  the  separate  estate  of  Mrs.  Hanham. 

Mr.  Rolt  and  Mr.  Metcalfe  appeared  for  Sir  William  Hanham, 
the  husband  and  administrator  of  the  estate  of  his  deceased  wife. 

Mr.  Wickers  appeared  for  the  executors  under  the  will  of  the 
testatrix  Miss  Morgan. 

The  Vice-Chancellor: 

This  testatrix  had  a  right  to  say,  that  neither  of  these  legatees 
should  take  either  principal  or  interest,  unless  married.  I  think 
that  she  has  said  so,  and  that  the  will  is  as  plain  and  distinct  in 
this  respect  as  if  she  had  used  these  words :  "  neither  of  them  shall 
have  anything  unless  she  shall  marry." 

Deo.  17.  The  Court  having  decided,  that  the  legacy  to  Georgiana  Anna 

Gyles  did  not  vest  in  the  event  that  had  happened,  of  her  having 
died  without  having  been  married ;  and  that  it  formed  part  of  the 
residuary  estate  of  the  testatrix :  it  became  a  question,  whether  the 
personal  representative  of  Mrs.  Hanham,  who  was  entitled  to  the 
income  of  the  residue  for  her  life,  was  entitled  to  the  accumulation 
antecedent  to  her  decease,  or  whether  it  fell  into  the  residue,  and 
was  apportionable  between  the  nephews  and  nieces  of  the  testatrix, 
and  the  representatives  of  such  of  them  as  were  dead,  with  other 
the  residuary  estate  of  the  testatrix. 

Mr.  Russell  and  Mr.  Goldsntid  for  the  plaintiffs : 
[  «168  ]  The  ^plaintiffs  are  entitled  to  these  accumulations  as  well  as  the 

(1)  4  E.  E.  15  (3  Ves.  363).  (6)  58  E.  E.  282  (1  Dr.  &  War.  337). 

(2)  32  E.  R.  196  (1  Euss.  &  My.  203).  (7)  4  E.  R.  235  (4  Ves.  399). 

(3)  42  E.  E.  120  (8  Sim.  100).  (8)  6  E.  E.  146  (7  Ves.  421). 

(4)  46  E.  E.  249  (5  My.  &  Cr.  125).  (9)  54  E.  E.  286  (Cr.  &  Ph.  240 

(5)  59  E.  E.  431  (5  Beav.  123). 


vol.  lxxxvii.]  1850.    CH.    4  DE  G.  &  SM.  168—169.  887 

capital.    The  testatrix  has  directed  the  legacy  to  accumulate  de  anno      Morgan 

in  annum,  and  has  thus  created,  out  of  the  original  fund  and  the      mobgan. 

accumulations,  one  fund ;  and  if  the  legatee  had  married,  she  would 

have  taken  the  whole ;  but  she  died  without  having  been  married, 

and  thereupon  "the  whole,"  meaning  all  which  Georgiana  Anna 

Gyles  would  have  taken  if  she  had  married,  is  given  to  the  residuary 

legatees. 

(The  Vicb-Chancellor  mentioned  Howe  v.  Lord  Dartmouth  (l).) 

It  is  submitted,  that  this  case  differs  essentially  from  that,  because 
here  the  gift,  which  is  the  cause  for  setting  the  fund  aside,  has  been 
created  by  the  testatrix  herself  in  her  will.  Ex  vi  termini,  an  accu- 
mulation is  an  accretion  to  the  original  capital,  accumulating  or 
increasing  it  in  amount.  (They  also  cited  Crawley  v.  Crawley  (2) 
and  O'Neill  v.  Lucas  (3).) 

The  Vicb-Chancbllor: 

The  testatrix  here  has  given  a  contingent  legacy,  not  without 
interest,  but  with  the  interest;  the  gift  both  of  principal  and  interest 
being  to  take  effect  on  the  happening  of  a  future  uncertain  event. 
She  does  that,  and  there  she  leaves  it,  giving  the  residue  of  her 
personal  estate  to  a  particular  person  for  life,  and  after  the  death 
of  that  person,  to  others.  The  executors,  as  I  understand  the 
matter,  set  apart  the  legacy,  because  the  event  was,  humanly  speak- 
ing, possible  to  happen  at  the  death.  No  person  could  tell  whether 
it  would  happen  or  not.  They  appropriated  the  legacy,  and  invested 
the  interest  from  time  to  time ;  and  after  a  certain  number  of  years 
the  event  became  in  every  sense  impossible.  In  the  meantime  the 
tenancy  for  life  of  the  residue  dropped.  The  question  is,  whether 
the  tenant  for  life,  who  lived  during  a  portion  *at  least  of  the  period  [  '169  ] 
of  accumulation,  ought  to  lose  all  the  income  thus  locked  up  for  a 
purpose  which  never  took  effect.  The  accumulation  was  not  directed 
with  a  view  to  the  interests  in  the  residue,  or  for  the  purpose  of 
varying  them.  It  was  directed  merely  with  reference  to  the  event, 
which  all  persons  claiming  under  the  will  were  obliged  for  a  time  to 
consider  possible.  The  event  having  become  in  every  sense  impos- 
sible, it  would  be  unjust  to  let  the  tenant  for  life  suffer  by  having 
withdrawn  from  her  that,  which,  if  the  future  could  have  been  fore- 
seen, never  would  have  been  withdrawn.    It  seems  to  me,  therefore, 

(1)  6  E.  E.  96  (7  Vee.  137).  (3)  53  E.  B.  72  (2  Keen,  313). 

(2)  40  E.  E.  170  (7  Sim.  427). 
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morgan      that  her  estate  for  life  must  be  compensated,  and  that  she  must 
Morgan.      *,ave  substantially  what  she  would  have  had  if  the  event  had  been 

known  to  be  impossible  at  the  death  of  the  testatrix,  or  if  Miss  G.  A. 

Gyles  had  died  in  her  lifetime.     The  representative  of  the  tenant 

for  life  will  take  now  half  of  the  income  down  to  the  date  of 

Mrs.  Hanham's  death. 

Upon  the  question  as  to  the  legacy  to  Miss  F.  S.  Gyles,  whether 
the  direction  contained  in  the  will  to  accumulate  her  legacy  was 
valid,  as  to  any  period  subsequent  to  the  22nd  of  May,  1846,  when 
twenty-one  years  from  the  decease  of  the  testatrix  expired : 

Mr.  Russell  and  Mr.  Goldsmid,  for  the  plaintiffs  : 

The  accumulation  of  this  legacy  for  a  period  exceeding  twenty- 
one  years  subsequent  to  the  decease  of  the  testatrix  is  unlawful,  and 
the  residuary  legatees  are  entitled  to  all  the  dividends  subsequent 
to  twenty-one  years  from  the  decease  of  the  testatrix.  Miss  F.  S. 
Gyles  can  take  the  legacy  and  such  accumulations  only  as  were 
lawful,  namely,  for  twenty-one  years  after  the  death  of  the  testatrix : 
[  *170  ]  O'Neill  v.  Lucas  (l).  If  the  defendants  should  rely  *on  the  case  of 
The  Corporation  of  Bridgnorth  v.  Collins  (2),  it  may  be  answered, 
that  that  case  is  not  reconcileable  with  Sliaw  v.  Rhodes  (3).  [They 
also  cited  M*  Donald  v.  Bryce  (4).]  • 

Mr.  Wigram  and  Mr.  Cotton,  for  the  defendant  Miss  F.  S. 
Gyles,  the  niece  who  survived,  cited  Elbourne  v.  Goode  (5),  and  sub- 
mitted, that,  although  the  will  contained  no  express  direction  to 
accumulate  the  interest,  yet  the  result  would  be  the  accumulation  of 
the  share  of  Miss  F.  S.  Gyles ;  since  her  right  was  to  have  the 
legacy  brought  into  Court,  there  to  accumulate  for  her  until  she 
should  marry. 

The  Vice-Chancellor  : 

Subject  to  an  observation  which  I  will  presently  make,  this  case 
appears  to  me  to  be  within  the  Thellusson  Act,  because  accumula- 
tion would,  but  for  the  Act,  be  the  inevitable  result  of  what  the 
testatrix  has  thought  fit  to  do ;  therefore,  subject  to  that  remark,  it 
seems  to  me  that  accumulation  having  proceeded  regularly  down  to 
the  end  of  twenty-one  years,  the  income  of  the  fund,  as  it  stood  at 
the  end  of  the  twenty-one  years,  must  from  that  time  be  considered 

(1)  53  E.  B.  72  (2  Keen,  313).       aff.  5  CI.  &  Fin.  114). 

(2)  74  B.  E.  153  (15  Sim.  538).        (4)  44  B.  11.  254  (2  Keen,  276). 

(3)  43  B.  E.  161  (1  My.  &  Cr.  135;    (5)  65  E.  E.  557  (14  Sim.  165). 
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as  part  of  the  residue,  until  the  lady's  marriage  or  decease,  which-  Morgan 
ever  of  these  events  shall  first  or  alone  happen.  With  regard  to  a  mobgan. 
portion  of  that,  the  estate  of  Mrs.  Hanham  has  an  interest,  as  she 
died  within  the  twenty-one  years.  Miss  F.  S.  Gyles  possibly  may 
marry :  but  if  that  lady  shall  die  without  marrying,  Mrs.  Hanham's 
representative  will  retrospectively  have  a  further  interest.  What  I 
have  said,  is  subject  to  this  remark :  the  *second  section  of  the  [  *m  ] 
Thellusson  Act  provides,  "  that  nothing  in  this  Act  contained  shall 
extend  to  any  provision  for  payment  of  debts  of  any  grantor,  settler, 
or  devisor,  or  other  person  or  persons,  as  to  any  provision  for 
raising  portions  for  any  child  or  children  of  any  grantor,  settler,  or 
devisor,  or  any  child  or  children  of  any  person  taking  any  interest 
under  any  such  conveyance,  settlement,  or  devise."  Now,  the 
mother  of  the  two  ladies  is  a  legatee  under  the  will,  though  she 
does  not  take  any  interest  in  this  particular  provision  or  legacy. 
Is  it  or  is  it  not  arguable,  that  the  case  falls  within  the  exception  ? 
This  statute  is  very  loosely  worded. 

Mr.  Wigram: 

The  word  "  devise  "  does  not  occur  throughout  the  Act  of  Parlia- 
ment, except  in  this  passage  in  the  2nd  section,  "  such  conveyance, 
settlement,  or  devise."  The  only  "  devise  "  that  can  be  meant  is 
the  "will,"  which  word  does  occur  before  in  the  1st  section. 

It  was  then  arranged,  that  the  case  should  stand  over  for  argu- 
ment on  the  question,  whether  the  legacies  to  F.  S.  Gyles  and 
G.  A.  Gyles,  the  daughters  of  Mrs.  Sarah  Gyles,  were  within  the 
exception  in  the  2nd  section  of  the  Thellusson  Act,  as  being  a  pro- 
vision for  the  children  of  a  person  who  took  an  interest  under  the 
same  "  devise." 

The  case  now  came  on  for  argument  on  this  point.  Jan* **• 

Mr.  Wigram  and  Mr.  Cotton :  [ 172  ] 

The  provision  made  in  this  will  for  Frances  Sarah  Morgan  is  a 
"  portion,"  within  the  2nd  section  of  the  Thellusson  Act,  by  which 
these  legacies  are  excepted  from  the  Act.  [They  cited  Evans  v. 
Hellier  (l),  Trimmer  v.  Bayne  (2),  Beech  v.  Lord  St.  Vincent  (3).] 

Mr.  Gold8mid  {Mr.  Russell  with  him)  for  the  plaintiffs.   *   *  *      [  173  ] 

Mr.  Wickens  for  the  trustees. 

(1)  43  R.  B.  161  (5  CI.  &  Fin.  114).  (3)  84  U.  R  398  (3  De  G.  &  8m. 

(2)  6  B.  B.  173  (7  Vos.  508).  678). 
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Morgan      The  Vice-Chancellor  : 

Morgan.  Mrs.  Gyles,  the  mother  of  the  two  young  ladies,  to  each  of  whom 
t l7i  3  the  sum  of  5,00(M.  was  contingently  given,  is  merely  and  strictly  a 
specific  legatee,  taking  what  was  given  to  her  exclusively  as  well  as 
absolutely  :  for  which  reason,  independently  of  Shaw  v.  Rhodes,  in 
the  House  of  Lords  under  the  name  of  Evans  v.  Hellier  (l),  I  should 
have  thought  this  a  case  of  doubt  and  difficulty  as  to  the  point  that 
has  just  been  argued.  These  ladies  are  either  merely  general 
legatees,  or,  if  not  merely  general  legatees,  are  so  legatees  as  that 
the  gifts  to  them  can  neither  affect  nor  be  affected  by  the  gift  to  the 
clearly  specific  legatee,  the  mother.  I  think  that  I  must  declare 
this  bequest  to  be  effected  by  the  Act. 

Feb.}7.  It  having  thus  been  decided  that  the  dividends  of  the  5,0002. 

given  to  Miss  F.  S.  Gyles  could  not  be  accumulated  *for  her  benefit 
for  more  than  twenty-one  years  after  the  death  of  the  testatrix,  a 
question  arose  how  the  dividends  after  the  twenty-one  years  on 
those  accumulations  of  income  on  the  legacy  to  the  surviving  legatee, 
Frances  8.  Gyles,  ought  to  be  disposed   of. 

Mr.  Russell  and  Mr.  Goldsviid,  Mr.  Wig  ram  and  Mr.  Cotton, 
Mr.  IloundeU  Palmer  and  Mr.  Ferrers,  Mr.  Rolt  and  Mr.  Metcalfe, 
and  Mr.  Wickens,  were  heard  for  the  several  parties.  [Crawley  v. 
Crawley  (2),  O'Neill  v.  Lucas  (3),  were  cited.] 

The  Vice-Chancellor  : 

A  portion  of  Mrs.  Hanham's  life  interest  was  withdrawn  from 
her  for  a  contingent  purpose,  which  may  not  or  may  take  effect. 
If  it  shall  not  take  effect,  that  portion  of  her  life  interest  must 
return  or  be  given  to  that  lady,  or,  as  she  is  dead,  to  her  estate.  A 
period  since  her  death  has  arrived,  subsequently  to  which,  the 
income,  or  a  part  of  the  income,  of  the  withdrawn  portion  cannot 
be  applied  for  the  contingent  purpose,  even  if  it  shall  take  effect. 
It  follows,  I  think,  that  this  subsequent  income  must  of  necessity 
belong  to  the  estate  of  Mrs.  Hanham,  so  far  as  it  cannot,  if  the 
contingent  purpose  shall  take  effect,  be  applied  to  that  purpose. 
There  is  nothing,  I  conceive,  in  the  language  of  the  Thellusson  Act, 
or  in  reason  or  justice,  to  prevent  this. 

The  decree  contained  declarations  to  the  following  effect : 

(1)  43  R.  R.  161  (5  CI.  &  Fin.  114);  —O.  A.  S. 

but  see  the  note  on  this  point  in  43  (2)  40  R.  R.  170  (7  Sim.  427). 

R.  R.  at  p.  72  (5  CI.  &  Fin.  at  pp.  126,  (3)  53  R.  R  72  (2  Keon,  313). 
127) ;  and  see  2  D.  M.  &  G.  at  p.  503. 
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That,  by  reason  of  the  death  of  Georgiana  Anna  Gyles  without      Morgan 
having  been  married,  the  bequest  to  her,  in  the  will,  of  the  legacy      morgan. 
of   5,0002.,  with  the  accumulations  thereon,  has   failed   of  taking 
effect ;  and  that  the  investments  made  for  answering  such  legacy, 
with  the  accumulations  thereon,  form  part  of  the  residuary  per- 
sonal estate  of  the  testatrix,  and  ought  to  be  divided. 

That  the  direction  contained  in  the  will,  for  accumulating  *the  [*,761 
interest  or  dividends  on  the  legacies,  was  void,  so  far  as  related  to 
any  accumulation  after  the  expiration  of  the  period  of  twenty-one 
years  from  the  death  of  the  testatrix ;  and  that  the  dividends  accrued 
after  the  expiration  of  such  period  on  investments  made  for  answer- 
ing the  capital  of  the  legacy  of  5,000/.  bequeathed  to  the  defendant 
Frances  Sarah  Gyles,  and  also  the  dividends  accrued  after  the 
expiration  of  such  period  on  the  accumulations,  previous  to  the 
expiration  of  the  same  period,  of  the  dividends  on  such  investment ; 
and  likewise  the  dividends  to  accrue  on  such  capital  and  previous 
accumulations  henceforth,  until  Frances  Sarah  Gyles  shall  die  or 
marry — form  part  of  the  residuary  personal  estate  of  the  testatrix,  and 
ought  to  be  divided  between  the  persons  entitled  to  such  residuary 
personal  estate  in  remainder  and  the  estate  of  Harriet  Hanham 
deceased,  in  manner  following,  namely,  that  the  dividends  to  accrue 
on  the  sum  of  5,325/.  Bank  Annuities  (being  the  remaining  moiety 
of  the  said  sum  of  10,6501.  Bank  Annuities,)  henceforth,  until  the 
death  or  marriage  of  the  defendant  Frances  Sarah  Gyles,  will  belong 
to  the  persons  entitled  to  the  residuary  personal  estate  of  the 
testatrix  in  remainder.  And  that  the  dividends  to  accrue  on  the 
sum  of  8,1142.  18s.  6d.  Bank  Annuities  (being  the  remaining  moiety 
of  the  sum  of  6,2292.  7s.  Bank  Annuities  (i),)  henceforth,  until  the 
death  or  marriage  of  the  same  defendant,  will  form  part  of  the  estate 
of  the  said  Harriet  Hanham.  And  that  the  sum  of  1,831/.  11a.  Id. 
Bank  Annuities  (being  the  remaining  moiety  of  the  said  sum  of 
8,668/.  8*.  8rf.  Bank  Annuities(2)),  and  the  dividends  henceforth,  until 
such  death  or  marriage,  to  accrue  on  the  sum  of  2,397/.  19*.  Id.  Bank 
Annuities  (being  the  remaining  moiety  of  the  sum  of  4,795/.  19*.  2d. 
Bank  Annuities  (3)),  ought  to  be  apportioned  between  the  persons 
entitled  to  the  residuary  personal  estate  of  the  testatrix  in  remainder. 

(1)  This  sum    probably  represents      subsequently  to  the  expiration  of  the 
the  in  vestment  of  accumulations  added      21  years  in  1846. — O.  A.  S. 

from  1825  down  to  the  death  of  the  (3)  This   sum   probably   represents 

tenant  for  life  in  1838. — O.  A.  S.  the  investment  of  accumulations  added 

(2)  This   sum   probably   represents  from  1838  down  to  the  expiration  of 
the  investment  of  accumulations  added  the  21  years  in  1846. — O.  A.  S. 
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i860.  COCKBUKN'S   CASE  (1). 

NotAi.      ^N  m  rpHE  jj0YAL  jjank  0F  Australia,  and  of  the  Joint 

BBuaJ?vT-c        Stock  Companies  Winding-up  Acts,  1848  and  1849.) 

[  177  ]  (4  De  G.  &  Sm.  177—182;  S.  C.  20  L.  J.  Ch.  137  ;  15  Jur.  28.) 

The  deed  of  settlement  of  a  joint-stock  Bank  provided  that  the  directors 
should  have  power  to  enter  into  any  contract  with  any  persons  respecting 
any  matter  in  which  the  Company  might  be  interested,  and  afterwards  to 
release  and  discharge  the  terms  of  such  contract.  It  also  empowered  them 
to  purchase  shares  in  the  Company,  and  hold  them  as  part  of  its  property : 
Held,  that  the  directors  were  empowered  to  accept  the  resignation  of  one  of 
their  body,  and  afterwards  to  release  him  from  the  acceptance  of  certain 
shares  which  he  had  taken,  and  to  restore  to  him  a  promissory  note  which 
he  had  given  in  respect  of  them,  the  resignation  and  the  relinquishment  of 
the  shares  being  altogether  distinct  transactions,  and  no  fraud  being 
suggested. 

Held,  also,  that  the  omission  of  the  prescribed  forms  upon  a  transfer  did 
not  invalidate  the  transaction,  where  such  omission  did  not  arise  from  any 
fault  on  the  part  of  the  transferor. 

This  was  a  motion  by  way  of  appeal,  seeking  to  remove  the 
appellant's  name  from  the  list  of  contributories,  in  which  the 
Master  had  included  it,  in  respect  of  100  shares  in  the  Royal  Bank 
of  Australia,  which  had  been  ordered  to  be  wound  up,  under  the 
provisions  of  the  above  Acts. 

.  The  following  clauses  of  the  deed  of  settlement  were  relied  upon 
in  the  argument. 

85.  That  the  court  of  directors  shall  have  full  power  and 
authority  on  behalf  of  the  Company  to  enter  into  and  execute  any 
contract  or  engagement  with  any  persons  in  or  out  of  her  Majesty's 
dominions,  respecting  any  matter  in  which  the  Company  may  be 
interested,  and  also  to  enforce  the  same  by  action  or  suit  at  law  or 
in  equity,  or  by  any  other  means  the  court  of  directors  shall  deem 
expedient,  either  within  or  without  her  Majesty's  dominions ;  and 
afterwards  to  release  and  discharge,  or  modify  and  vary  the  terms  of 
any  such  contract  or  agreement  as  the  court  of  directors  shall  think 
advisable,  and  for  those  purposes  to  employ  such  agents  and  other 
persons  as  they  shall  think  fit ;  and  to  compromise,  compound,  and 
settle  any  action,  suit,  claim,  or  demand,  in  which  the  Company 

(1)  See  In  re  Borough   Commercial  Company  from  prescribing  terms  by 

and   Building    Society    [1893]   2    Ch.  its   memorandum    or    articles    under 

242,    62  L.  J.  Ch.  456,  69  L.  T.  96,  which  members  of  the  Company  might 

where  Vauohan  Williams,    J.  ex-  be  allowed    to  withdraw,  though   a 

pressed  his  opinion  that   there  was  limited  Company  cannot  thus  reduce 

nothing  in  the  Companies  Acts,  1862  its  capital. — 0.  A.  S. 
and   1867,   to    prevent  an  unlimited 
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may  be  interested,  upon  such  terms,  and  in  such  manner  as  the   Cookbubh's 
court  of  directors  may  think  proper.  A8B* 

52.  That  it  shall  be  lawful  for  the  court  of  directors  to  purchase 
for  the  use  of  the  Company  any  shares  in  the  Company  which  may 
be  offered  for  sale,  at  such  prices  as  the  court  of  directors  shall 
consider  reasonable  and  proper ;  *and  the  shares  which  shall  be  so       [  *178  ] 
purchased  shall  be  considered  part  of  the  property  and  effects  of 

the  Company,  and  be  held  and  applied  accordingly. 

***** 

105.  That  the  court  of  directors  shall  determine  the  form  of  the 
transfer  of  shares,  and  shall  make  such  orders  and  regulations 
respecting  such  transfers,  and  the  sums  of  money  to  be  paid  in 
respect  of  the  expenses  of  such  transfers,  and  by  whom  and  in  what 
manner  the  same  shall  be  prepared,  and  with  whom  and  in  what 
place  the  same  shall  be  deposited,  and  how  the  same  shall  be 
registered,  as  shall  appear  to  the  court  of  directors  expedient ;  and 
all  sales  and  transfers  not  made  conformably  to  the  existing  regula- 
tions of  the  court  of  directors  in  that  behalf,  shall  be  invalid  at 
law  and  in  equity;  and  every  purchaser  or  transferee  of  shares 
shall,  in  respect  thereof,  if  required  by  the  court  of  directors, 
either  expressly  or  by  a  general  regulation  in  that  behalf,  execute 
these  presents,  or  some  deed  of  accession,  to  be  prepared  under  the 
sanction  of  the  court  of  directors  for  that  purpose,  whereby  he 
may  enter  into  covenants  with  such  persons  as  the  court  of 
directors  may  appoint,  duly  to  observe  and  abide  by  all  rules,  regula- 
tions, and  provisions  affecting,  or  intending  to  affect,  proprietors  of 
such  shares. 

108.  That  whenever,  by  any  means  whatsoever,  any  share  or  [  179  ] 
shares  become  forfeited,  or  shall  be  duly  and  effectually  transferred 
to  a  new  proprietor,  then  and  in  such  case,  and  not  before,  the 
responsibility  of  the  former  proprietor  as  a  proprietor  in  respect  of 
such  shares  shall  cease  and  determine ;  and  such  former  proprietor 
shall  be  exonerated  and  released  from  all  subsequent  claims, 
demands,  and  obligations  in  respect  of  the  same  shares,  and  from 
all  future  observance  and  performance  of  the  covenants,  rules, 
regulations,  and  provisions  affecting  or  which  ought  to  be  observed 
or  performed  in  respect  of  such  shares ;  and  the  entry  of  such 
forfeiture  or  transfer  in  the  share  register  book  shall  be  and  be 
accepted  as  legal  evidence  of  such  forfeiture  or  transfer. 

118.  That  every  person  in  whom  any  shares  shall  vest  by  any 
assignment,    legacy,    marriage,    executorship,    administration,    or 
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Cockbukn's  otherwise,  and  who,  previously  to  such  vesting,  shall  have  executed 
these  presents,  or  a  duplicate  thereof,  or  any  deed  of  accession 
hereto  as  aforesaid,  and  who  shall  be  a  proprietor  in  respect  of  any 
other  shares,  shall,  as  to  all  the  shares  so  vesting  in  him  as 
aforesaid,  be  considered  as  a  proprietor  from  the  time  of  his  title  to 
such  shares  being  recognised,  by  the  same  being  approved  of  by 
the  court  of  directors,  and  he  shall  not  be  required  again  to  execute 
these  presents,  or  a  duplicate  thereof,  or  any  such  deed  of  accession 
hereto  as  aforesaid. 

The  appellant  had  been  one  of  the  promoters  and  a  director  of 
the  Company,  and  in  his  capacity  of  director  had,  in  1840,  sub- 
scribed for  100  shares,  and  had  given  his  promissory  note  for 
1,000Z.  in  respect  of  them.  In  May,  1842,  he  became  desirous  of 
retiring,  and  proposed  to  do  so,  and  also  to  relinquish  the  100 
shares  on  having  his  promissory  note  returned.  In  July,  1842,  the 
directors  accepted  his  resignation ;  and  at  a  subsequent  meeting 
[♦180]  it  was  resolved,  that  his  letter  accepting  the  100  shares,  and  *his 
promissory  note,  should  be  returned;  which  was  accordingly  done. 

The  Master  held,  that  the  directors  had  no  authority  so  to 
release  the  appellant,  and  that  his  name  must  remain  on  the  list  of 
contributories. 

Mr.  Wigram  and  Mr.  Ooldamid  in  support  of  the  appeal : 

The  appellant  never  executed  that  deed  in  respect  of  these  100 
shares.  Under  the  85th  clause  the  directors  had  authority  to 
release  or  discharge  any  contract,  an  authority  expressly  extending 
to  the  transaction  here  in  question. 

Mr.  Molina  and  Mr.  Daniel  for  the  official  manager : 

*  *  The  class  of  cases  to  which  this  belongs  is  that  which 
includes  Stanhope^  case  (l)  and  Morgan'a  case  (2).  In  each  of  those 
cases  the  transfer  was  bondjide,  the  Companies  had  had  the  benefit 
of  it,  and  yet  it  was  held  that,  without  the  universal  assent  of  the 
shareholders  being  proved,  the  transactions  could  not  stand. 

(The  Vice-Chancellor  :  The  only  difference  between  Lord 
Cottenham's  decision  and  mine  in  Morgan'a  case  was  as  to  the 
effect  of  the  evidence.  I  thought  that  every  shareholder  must  be 
taken  to  have  actually  known  of  the  transaction,  and  to  have 
[  *181  ]  actually  acquiesced  in  it.  Another  Judge  took  a  different  *view  of 
the  evidence.) 

(1)  84  R.  R.  309  (3  De  G.  &  S.  198).        (2)  84  R.  R.  50  (1  Mac.  &  O.  225). 
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Colonel  Stanhope9 8  was  a  case  of  botid  fide  retirement;  but  your    Cockburn's 
Honour    held    the    simple    question    to    be,  whether    the    deed        CA8B# 
authorised  it. 

(The  Vioe-Chancellor:  I  thought  the  deed  gave  no  power  to  buy 
shares,  especially  of  a  director.) 

The  52nd  clause,  which  is  here  relied  upon,  gives  no  such  authority. 

(The  Vice-Chancellor  :  Is  there  any  evidence  of  fraudulent 
intention  ?) 

We  do  not  allege  that  there  is.  Even  if  this  transaction  had  been 
within  the  power  of  the  directors,  it  has  not  been  attended  with  the 
proper  forms  to  give  it  validity,  according  to  the  deed  of  settlement. 

The  Vioe-Chancellor: 

I  have  asked,  whether  there  is  any  evidence  of  an  intended  fraud, 
or  of  the  Company  having  been  in  failing  circumstances,  and  Mr. 
Cockburn  wishing  to  be  therefore  out  of  it.  That  question  has 
been  answered  in  the  negative.  If  any  fraudulent  or  unfair  inten- 
tion in  this  transaction  had  been  suggested  and  proved,  or  were 
proper  to  be  inferred,  that  might  be  very  material,  and  it  would  be 
a  different  case  from  that  before  me.  In  the  case  before  me  I  must 
assume  a  total  absence  of  fraud  and  of  unfair  intention.  Then,  it  is 
this,  that  a  director  of  the  Company,  who  is  also  the  holder  of  100 
shares,  wishes  to  retire  from  the  directory,  and  at  the  same  time 
desires  to  relinquish  entirely  his  connexion  with  the  Company  by 
disposing  of  his  shares,  or  parting  with  them,  or  having  them  taken 
off  his  hands  ;  and  when  he  communicated  his  wish  to  resign  the 
directorship,  he  stated  that  desire  also;  but  1  do  not  understand 
that  it  was  matter  of  bargain,  corrupt  or  otherwise.  I  understand 
that  his  retirement  from  the  directorship  was  absolute  and  uncondi- 
tional; and  that  the  intimation  (which  might  or  might  not  have  been 
rejected,  or  have  effect  given  to  it)  that  he  desired  to  have  his  shares 
taken  off  his  hands,  was  distinct  from  his  resignation.  On  the  22nd 
of  June,  1842,  *after  this  complete  and  unconditional  severance  from  [  *182  ] 
the  directorship,  the  suggestion  previously  made  by  him  was  taken 
into  final  consideration,  and  was,  on  the  6th  of  July,  accepted  by  a 
body  of  directors,  of  whom  he  was  then  not  one.  The  effect  was,  that 
the  directors  took  the  100  shares  and  gave  back  to  him  his  promissory 
note.    This  case  is  different  from  Colonel  Stanhope's.      The  directors 
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Case, 


cookbubn  's  (Mr.  Cockburn  not  being  one  of  them,  and  his  retirement  having  been 
unconditional)  had,  I  apprehend,  a  right  to  enter  into  the  contract. 
But  it  is  said,  the  forms  and  ceremonies  attendant  upon  a  transfer 
were  not  pursued,  and  no  transfer  was  executed.  In  my  opinion 
that  omission  did  not  invalidate  the  transaction.  If  Mr.  Cockburn 
had  been  required  to  execute  such  a  deed,  it  is  to  be  supposed  that 
he  would  have  done  it.  He  was  not  so  required  ;  and  that  omission, 
however  irregular  it  may  have  been,  cannot  on  any  ground  of  ordi- 
nary fairness  invalidate  the  transaction  as  against  him,  if  he  was 
not  both  vendor  and  purchaser,  if  he  was  not  director  at  the  time. 
•Now  he  is  placed  on  the  list  as  owner  of  100  shares  absolutely. 
But  before  I  can  direct  him  to  be  removed  generally,  I  must  know 
whether  there  is  a  clause  in  this  deed,  as  there  has  been  in  the  deeds 
of  some  of  these  Companies,  that  a  shareholder  transferring  his 
shares  shall  be,  as  between  him  and  the  Company,  exempt  from  all 
demands.  If  there  is  such  a  clause  his  name  ought  to  be  taken  off 
the  list  altogether.  (The  108th  clause  of  the  deed  was  referred  to, 
and  his  Honour  held  that  the  name  must  be  removed  altogether.) 

Mr.  Wigram  asked  for  costs  out  of  the  estate. 

The  Vice-chancellor  refused  to  give  any  costs. 


1850. 
Deo.  5. 

Knight 
Bruce,  V.-C. 

[188  J 


PHILPS  v.  EVANS  (1). 

(4  De  G.  &  Sm.  188—192 ;  S.  0.  15  Jur.  809.) 

A  bequest  to  the  next  of  kin  of  a  person  who  is  dead  at  the  date  of  the 
will,  held  to  be  analogous  to  a  gift  to  the  testator's  own  next  of  kin,  as 
regards  the  period  of  ascertainment,  and  that  the  next  of  kin  meant,  were 
those  living  at  the  death  of  the  testator. 

Ann  Tutin,  the  testatrix  in  the  cause,  by  her  will,  dated  the  14th 
of  July,  1786,  bequeathed  to  Jeremiah  Bigsby  and  Francis  Evans, 
their  executors,  administrators,  and  assigns,  all  her  personal  estate, 
upon  trust  to  receive  the  same,  and  to  place  the  moneys  to  arise 
thereby  out  at  interest  as  therein  mentioned,  and  to  pay  the  clear 
yearly  dividends,  interest,  and  produce  of  such  moneys  to  her  sister 
Elizabeth  Gelstharp  for  her  life  ;  and  after  the  decease  of  her  said 
sister  to  pay  the  said  interest  and  dividends  to  her  niece  Elizabeth 


(1)  But  where  the  testator  is  one  of 
the  next  of  kin  of  the  deceased  person 
and  expressly  excludes  himself,  the 
rule  here  adopted  is  inapplicable :  In 


re  Bees,  Williams  v.  Davits  (1890)  44 
Ch.  D.  484,  59  L.  J.  Ch.  305,  62  L.  T. 
362.— O.  A.  S. 
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Gelstharp  for  her  life ;  and  after  her  decease  to  deliver  all  such  moneys       Philps 

placed  out  as  interest  as  aforesaid,  and  all  dividends  as  should  be       evans. 

then  due,  unto  and  amongst  all  and  every  or  such  one  or  morq  of  the 

issue,  child,  or  children  of  her  said  niece  Elizabeth  Gelstharp,  as  her . 

said  niece  should  in  manner  therein  mentioned  direct;   provided 

that  no  such  direction  should  be  valid  and  effectual,  unless  the  same 

should  be  made  to  or  for  the  use  of  such  one  -or  more  of  such  issue, 

child,  or  children,  as  should  be  living  at  the  decease  of  her  said 

niece  Elizabeth  Gelstharp ;  and  in  default  of  such  direction,  upon 

trust  to  deliver  and  pay  unto  and  equally  amongst  all  and  every 

the  issue,  child,  and  children  of  her  said  niece  Elizabeth  Gelstharp, 

who  should  be  living  at  the  time  of  the  decease  of  her  said  niece ; 

and  in  default  of  all  and  every  such  issue,  upon  trust  to  pay  the 

clear  yearly  interest  and  dividends  to  her  niece  Catherine  Tutin 

for  her  life ;  and  after  her  decease,  upon  trust  to  pay  and  deliver 

the  same  unto  and  amongst  all  and  every  or  such  one  or  more  of 

the  issue,  child,  or  children  of  her  said  niece  Catherine  Tutin,  as 

the  said   Catherine  Tutin   should   in  manner  therein  mentioned 

direct ;  and  she  directed  that  no  *such  direction  should  be  valid       [  *189  ] 

and  effectual,  unless  the  same  should  be  made  to  or  to  the  use  of 

such  one  or  more  of  them  as  should  be  living  at  the  time  of  the 

decease  of  her  said  niece  Catherine  Tutin;  but  if  it  should  so  happen 

that  her  said  nieces  Elizabeth  Gelstharp  and  Catherine  Tutin 

should  both  die  in  the  lifetime  of  her  said  sister  Elizabeth  Gelstharp, 

without  leaving  any  issue,  who  should  be  entitled  under  and  by 

virtue  of  the  limitations  aforesaid,   upon  further  trust,  that  the 

said  Jeremiah  Bigsby  and  Francis  Evans,  or  the  survivor  of  them, 

or  the  executors  or  administrators  of  such  survivor,  should  deliver 

and  pay  the  same,  and  the  interest  and  dividends  that  should  be 

due  thereon  unto  such  person  and  persons  as  she,  her  said  sister 

Elizabeth  Gelstharp,  should  in  manner  therein  mentioned  direct ; 

and  in  default  of  such  direction,  or  in  case  any  such  should  be  made, 

then  and  so  soon  as  the  interests  thereby  limited  should  respectively 

end  and  determine,  and  as  to  such  parts  of  her  said  personal  estate 

and  effects  whereof  no  such  direction  should  be  made,  or  in  case 

her  said  sister  should  not  be  living  at  the  time  of  the  decease  of 

the  survivor  of  them  her  said  two  nieces  Elizabeth  Gelstharp  and 

Catherine  Tutin  without  such  issue  as  aforesaid,  in  trust  to  deliver 

and  pay  the  same  unto  and  amongst  the  personal  representatives 

or  next  of  kin  of  the  testatrix's  late  father  Edward  Tutin,  their 

executors,  administrators,  and  assigns.     And  she  thereby  appointed 
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philps      her  said  sister  Elizabeth  Gelstharp,  the  said  Jeremiah  Bigsby,  and 
Evans.       Francis  Evans,  joint  executrix  and  executors  of  her  will. 

The  testatrix  died  in  1796. 

Elizabeth  Gelstharp,  the  sister,  died  in  1812. 

Catherine  Tutin  died  in  the  month  of  September,  1824,  without 
having  been  married,  and  without  having  had  any  issue. 

Elizabeth  Gelstharp,  the  niece,  died  on  the  11th  of  January,  1848, 
without  having  been  married. 
[  190  ]  The  only  next  of  kin  of  the  testatrix's  father  Edward  Tutin,  living 

at  the  death  of  the  testatrix,  were  his  daughter  Elizabeth  Gelstharp 
(the  sister),  and  the  above-mentioned  Catherine  Tutin. 

The  sole  next  of  kin  of  Edward  Tutin,  the  testatrix's  father,  living, 
on  the  11th  of  January,  1848,  when  Elizabeth  Gelstharp,  the  niece, 
died,  was  Ann  Bowden,  who  was  the  granddaughter  of  Joseph  Tutin, 
a  brother  of  the  testatrix's  father  Edward  Tutin. 

The  question  was,  whether,  upon  the  death  of  Elizabeth  Gelstharp 
the  niece,  her  representatives  and  those  of  Catherine  Tutin,  who 
were  the  plaintiffs,  became  entitled  to  the  testatrix's  residuary 
estate,  or  whether  that  estate  passed  to  Ann  Bowden,  one  of  the 
defendants,  under  the  trusts  of  the  will. 

Mr.  Metcalfe,  for  the  plaintiffs,  relied  upon  Bird  v.  Luckie  (1) ; 
and  referred  also  to  Marsh  v.  Marsh  (2),  Holloway  v.  Holioway  (8), 
Urquhart  v.  Urquhart  (4),  Ware  v.  Rowland  (6),  and  Seiferth  v. 
Badham  (6). 

Mr.  Be  Gex  for  Ann  Bowden  : 

This  case  is  different  from  Bird  v.  Luckie.  The  bequests  there 
were  to  the  testator's  own  next  of  kin,  in  such  shares  as  was  pro- 
vided by  the  Statute  of  Distributions.  It  was,  therefore,  a  clearly 
defined  class  of  persons,  designated  by  a  technical  description,  which 
was  strictly  applicable  only  to  the  period  of  the  testator's  death. 
[  191  ]  *  *  The  interpretation,  which  adopts  the  death  of  the  testatrix 
as  the  period  of  ascertainment  of  the  members  of  the  class,  is  not 
more  technical  or  accurate  than  that  which  adopts  the  period  of 
distribution  as  the  period  of  the  ascertainment  of  the  class.  [On 
this  point  he  cited  Miller  v.  Eaton  (7),  Briden  v.  Hewlett  (8),  Clapton 

(1)  85  R.  R.  297  (8  Hare,  301).  (5)  78  R.  R.  228  (2  Ph.  635). 

(2)  1  Br.  0.  C.  293.  (6)  73  R.  R.  392  (9  Beav.  370). 

(3)  5  R.  R.  81  (5  Ves.  399).  (7)  14  R.  R.  259  (1  G.  Coop.  272). 

(4)  60  R.  R.  416  (13  Sim.  613).  (8)  39  R.  R.  146  (2  My.  &  K.  90). 
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v.  Bvlmer  (1),  Say  v.  Creed  (2),  Booth  v.  Vicars  (3),  and  Beck  v. 
Burn  (4).]  There  is,  moreover,  here  no  gift  to  the  next  of  kin 
except  in  the  direction  to  pay :  Leake  v.  Robinson  (5),  Watson  v. 
Hayes  («). 

Jones  v.  Colbeck  (7),  and  Cooper  v.  Denison  (8),  were  also  referred  to. 

The  Vice-Chancellor  : 

Cases  of  this  kind  have  generally  occurred  upon  the  construction 
of  wills,  in  which  the  gift  has  been  to  the  next  of  kin  of  the 
testator.  Here  the  gift  is  to  the  next  of  kin  of  another  person  who 
had  died  before  the  making  of  the  will.  Yet  there  is  so  much 
analogy  between  the  two  classes  of  cases,  and  I  have  so  recently 
considered  the  authorities  on  the  subject  in  the  case  of  Bird  v. 
Luckie,  that  I  do  not  think  it  necessary  to  go  into  them  again  in  detail. 

I  adhere,  as  a  matter  of  general  observation,  to  what  I  said  in 
Bird  v.  Luckie.  In  this  case,  although  the  words  are  "  personal 
representatives  or  next  of  kin,"  yet  they  must,  according  to  the 
authorities,  be  construed  as  importing  consanguinity.  There  is 
nothing  in  the  context  to  make  the  words  applicable  to  a  class  to  be 
ascertained  at  any  other  time  than  that  of  the  testator's  death.  It 
may  be  a  matter  of  not  improbable  conjecture,  that  it  was  intended 
to  apply  to  some  other  class.  But,  there  is  not  enough  in  the  case 
to  authorise  a  departure  from  the  ordinary  interpretation  of  the 
words,  which  is  to  apply  them  to  the  class  as  ascertained 
immediately  after  the  death  of  the  testator. 
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Ex  parte  WILLIAM  WATERFALL  (9). 
In  re  PEARSON  RICHARD  MORRISON. 

(4  De  G.  &  Sm.  199—204.) 

A  creditor  of  a  firm  of  three,  two  of  whom  resided  in  America,  recovered 
judgment  against  the  third  alone,  who  resided  in  England,  and  who  after- 
wards became  bankrupt,  his  partners  remaining  solvent:  Held,  that  the 
creditor  might  (notwithstanding  the  separate  judgment)  prove  against  the 
joint  estate. 


This  was  a  petition  on  behalf 
prove  against  the  joint  estate 

(1)  51  B.  B.  287  (5  My.  &  Or.  108). 

(2)  71  R.  B.  238  (5  Hare,  580). 

(3)  66  B.  B.  1  (1  Coll.  6). 

(4)  64  B.  B.  130  (7  Beav.  492). 

(5)  16  B.  B.  168  (2  Mer.  363). 

(6)  48  B.  B.  249  (5  My.  &  Or.  125). 


of  the  above  Banking  Company  to 
of  the  bankrupt  and  two  solvent 

(7)  6  R.  B.  207  (8  Ves.  38). 

(8)  60  B.  B.  346  (13  Sim.  298). 

(9)  Kendall  v.  Hamilton  (1879)  4 
App.  Can.  504,  48  L.  J.  0.  P.  705,  41 
L.  T.  418. 


1851. 
Jan.  10. 

Knight 
Bbuoe,  V.-0. 

[199] 
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Ex  parte  partners,  named  Edward  Audley  Jee  and  Arthur  Wyatt  Jee,  who 
carried  on  business  in  England  and  America,  under  the  style  or 
firm  of  Morrison,  Jee  &  Co. 

On  the  24th  of  April,  1844,  thecal  was  issued  against  the  bank- 
rupt on  the  petition  of  John  Jones,  then  one  of  the  public  registered 
officers  of  the  above  Banking  Company. 

On  the  26th  of  July,  1847,  an  order  was  made  on  the  petition  of 
the  assignees,  directing  that  distinct  accounts  should  be  kept  of  the 
joint  estate  of  the  partnership  firm  of  Morrison,  Jee  &  Co.,  and  of 
the  separate  estate  of  the  bankrupt ;  and  that  such  joint  estate 
should  be  paid  to  and  divided  amongst  the  joint  creditors  of  the 
firm  of  Morrison,  Jee  &  Co.,  who  had  already  proved,  or  who  should 
thereafter  prove  their  respective  joint  debts  under  the  Jiat ;  and  that 
the  costs  of  keeping  such  distinct  accounts,  and  also  the  costs  of  the 
petition,  should  be  paid  out  of  such  joint  estate. 
[  *200  ]  On  the  7th  of  October,  1840,  Morrison,  Jee  &  Co.,  were  ^indebted 

to  the  Sheffield  and  Hallamshire  Banking  Co.  in  the  sum  of 
806J.  11*.  6d.,  for  principal  money  due  on  two  bills  of  exchange. 
The  bills  were  respectively  dated  the  12th  of  March,  and  10th  of 
May,  1889,  and  were  drawn  by  Messrs.  Ibbotson  Brothers  upon  and 
accepted  by  the  bankrupt  and  his  partners,  under  the  name,  style, 
and  firm  of  Morrison,  Jee  &  Co.,  the  former  bill  being  for 
406Z.  lis.  6d.,  payable  six  months  after  date,  the  latter  for  400!., 
payable  four  months  after  date.  Both  were  payable  to  the  order  of 
Messrs.  Ibbotson  Brothers,  and  were  by  them  indorsed  to  the 
Sheffield  and  Hallamshire  Banking  Company. 

On  the  7th  of  October,  1840,  the  registered  officer  of  the  Banking 
Company  brought  an  action  against  the  bankrupt,  to  recover  the 
amount  due  from  the  firm  of  Morrison,  Jee  &  Co. 

In  Michaelmas  Term,  1840,  final  judgment  in  the  action  was 
signed  for  9272.  15a.,  being  the  amount  of  damages  and  costs.  The 
interest  on  the  judgment  amounted  at  the  date  of  the  fiat  to 
111*.  14*.  U. 

At  the  time  of  the  action  being  commenced  Edward  Audley  Jee  and 
Arthur  Wyatt  Jee,  the  other  partners,  were  residing  in  New  York. 

On  the  12th  of  November,  1850,  a  proof  for  1,089Z.  9*.  5d.  was 
tendered  on  behalf  of  the  Banking  Company  against  the  joint  estate 
of  Morrison,  Jee  &  Co. ;  but  the  Commissioner  refused  to  allow  the 
proof,  holding,  that,  as  the  registered  officer  had  brought  an  action 
and  recovered  judgment  against  the  bankrupt  alone,  the  Banking 
Company  had  thereby  elected  to  treat  the  debt  as  one  due  from  the 
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separate  estate ;  and  that  by  such  judgment  the  Banking  Company      Kx  P*1"*6 
was  prevented  from  resorting  to  the  joint  estate  of  Morrison, 
Jee  &  Go. 

The  prayer  was  for  a  declaration  that  the  Banking  Company  was 
entitled  to  prove  the  debt  originally  due  from  Morrison,  Jee  &  Co. 
against  the  joint  estate  of  Morrison,  *  Jee  &  Co.,  notwithstanding  the      [  *20i  ] 
judgment  obtained  against  the  bankrupt. 

Mr.  Swanston  and  Mr.  Lucas  in  support  of  the  petition : 

A  judgment  gives  no  right  to  a  creditor,  as  regards  proof  in  bank- 
ruptcy. His  proof  must  be  regulated  by  the  cause  of  action.  If 
bankruptcy  derogates  from  the  legal  effect  of  a  judgment,  why  is 
the  judgment  creditor  to  be  bound  to  his  prejudice  by  the  form  of 
it?  Lord  Hardwickb  decided,  in  Ambrose  v.  Clendon  (i),  that,  where 
A.  had  1001.  owing  on  simple  contract  before  an  act  of  bankruptcy, 
and  one  is  afterwards  secretly  committed,  and  then  a  bond  taken, 
it  shall  not  so  far  extinguish  the  simple  contract  as  to  deprive  the 
creditor  of  petitioning  for  a  commission.  His  Lordship  said,  "  The 
only  question  is,  whether  there  was  a  debt  subsisting  sufficient  to 
support  the  commission,  and  not  of  what  effect  the  acceptance  of  the 
bsal  h  wib'i  ra^irl  t:>  t!i3  bvikrupb  hiunalf ;  fc'-ia  rama  wliy  it  s 
an  extinguishment  with  regard  to  the  party  is,  because  the  bond  is 
a  debt  of  a  higher  nature ;  but  in  this  proceeding  both  debts  are 
the  same." 

In  Bryant  v.  Withers  (2),  Lord  Ellenborough  followed  Ambrose  v. 
Clendon,  and  asked  whether  the  debt  there  was  really  and  truly 
less  a  debt  for  money  lent  because  it  had  to  a  certain  extent  been 
changed  by  the  judgment  ?  Ex  parte  Christy  (a)  may  be  referred  to 
on  the  other  side ;  but  some  of  the  dicta  in  that  case  cannot  be 
reconciled  with  the  view  taken  both  by  Lord  Habdwiokb  and  Lord 
Ellenborough  in  the  cases  to  which  we  have  referred.  Moreover, 
in  that  case,  the  attempt  was  to  prove  a  debt,  which  was  in  its  origin 
a  joint  debt,  against  the  separate  estate.  Here  we  seek  to  prove 
against  the  estate  which  received  *the  benefit.  [They  also  referred  [  *202  J 
to  Devayncs  v.  Noble  (4),  and  distinguished  King  v.  Hoare  (6).] 

Mr.   Wood  and  Mr.  W.  Morris  for  the  joint  creditors,  [cited 
King  v.  Hoare  (6)] : 

In  Ambrose  v.  Clendon  the  bond  was  after  the  act  of  bankruptcy,       [  203  ] 

(1)  Lee's  Cases  temp.  Hardw.  267.  (4)  15  R  R  151  (1  Mer.  529). 

(2)  14  R.  R.  609  (2  M.  &  S.  123).  (5)  67  R.  R  694  (13  M.  &  W.  494). 

(3)  2  Deac.  &  Oh.  155. 
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Ex  parte      and  the  ground  of  the  decision  was,  that,  as  the  assignees  got  rid  of 

Watirvat  t 

the  bond  by  the  bankruptcy,  they  could  not  treat  the  debt  as  merged 
in  it.  That  does  not  apply  to  this  case,  because  the  debt  here 
had  become  a  separate  debt  before  the  bankruptcy.  The  solvent 
partners  before  the  bankruptcy  had  a  right  to  say  that  it  was  a 
separate  debt.  How  can  the  right  be  altered  or  taken  away  by  the 
bankruptcy  of  the  separate  debtor  ?  Can  the  bankruptcy  destroy 
the  effect  of  the  release  to  the  partners  which  had  been  effected  by  the 
judgment?  If  all  the  partners  were  bankrupts,  this  Court  might 
deal  with  the  equities  arising  between  them.  But  these  equities 
cannot  be  disposed  of  in  the  absence  of  the  solvent  partners. 

Mr.  Bacon,  for  the  assignees,  took  no  part  in  the  discussion. 

The  Vice-Chanoellor  : 

Assuming  King  v.  Hoare  to  be  not  according  to  law,  or,  if  accord- 
ing to  law,  not  to  govern  this  case,  all  reason  and  all  authority  are 
in  favour  of  this  application. 

Is,  then,  King  v.  Hoare  according  to  law  ?  On  that  I  give  no 
opinion ;  for  I  do  not  think  that  it  applies,  by  reason  of  the  circum- 
stance, that,  at  the  time  of  the  action  being  brought  in  the  present 
case,  and  of  issue  being  joined  in  it,  two  of  the  three  co-contractors, 
who  are  not  bankrupts,  were  out  of  the  jurisdiction  of  the  Court. 
The  proper  order  will  be  this  : 

Declare,  that,  notwithstanding  the  action  and  the  judgment,  the 
petitioner,  on  behalf  of  the  Banking  Company,  abandoning  and  with- 
drawing his  proof  (which  he  consents  to  do),  is  at  liberty  to  make 
[  *204  ]  such  proof  against  the  joint  *estate  as  if  there  had  been  no  judg- 
ment or  action.    In  other  respects  let  the  petition  stand  over. 

Mr.  Wood  suggested,  that,  as  the  debt  proved  was  that  on  which 
the  fiat  issued,  the  validity  of  the  fiat  would  be  prejudiced  by  the 
order. 

Thb  Vice-Chancellor: 

The  proof  for  the  purpose  of  a  dividend  is  that  which  is  to  be 
withdrawn ;  the  validity  of  the  fiat  will  not  be  in  the  least  degree 
affected. 
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OLLENDORFF  v.   BLACK  (1).  isso. 

(4  De  O.  &  Sm.  209—212;  S.  0.  20  L.  J.  Ch.  165;  14  Jur.  1080.)  D^m 

An  alien,  resident  abroad,  may  himself  have  copyright  in  a  work  written  ^HI°5Tn 

by  him,  and  published  for  the  first  time  in  this  country ;  at  all  events,  if  he  RUCB>    -*C' 

was  resident  here  at  the  time  of  publication.  *-        J 

Observations  on  granting  in  junctions  before  the  legal  right  is  ascertained. 

T his  was  a  motion  for  an  injunction  to  restrain  the  defendant 
from  selling  an  edition  of  a  work  written  by  Dr.  Ollendorff,  one  of 
the  plaintiffs,  a  native  of  Germany,  intitled  "A  new  Method  of 
Learning  to  Bead,  Write,  and  Speak  a  Language  in  Six  Months, 
adapted  to  the  French,  for  the  use  of  Schools  and  Private  Teachers, 
by  H.  G.  Ollendorff."  The  work  was  first  published  in  April,  1848, 
in  London,  where  the  author  was  then  temporarily  residing. 

Dr.  Ollendorff  had  entered  into  an  agreement  respecting  the  copy- 
right with  Messrs.  Whittaker  &  Co.,  who  were  with  him  plaintiffs  in 
the  suit,  and  they  had  published  the  work. 

The  defendant  had  imported  an  edition  of  the  wcfrk,  purporting 
to  be  published  at  Frankfort-on-the-Maine.  The  affidavits  in  sup- 
port of  the  motion  stated,  that  Dr.  Ollendorff  was  actually  residing 
in  England  at  the  time  of  the  publication,  and  was  in  the  habit  of 
visiting  England  every  year  for  two  or  three  months,  and  of  then 
residing  in  lodgings. 

Mr.  Molina  and" Mr.  Mather,  in  support  of  the  motion,  [referred 
to  the  conflicting  decisions  in  D'Almaine  v.  Bootey  (2)  and  Booseyv. 
Purday  (8)]. 

Mr.  Bait  and  Mr.  Eddis  for  the  defendant.     *     *     * 

Thb  Vice-Chancbllor  :  [  21°  1 

My  belief  is,  that,  when  the  cases  of  Murray  v.  Bohn  and  Murray  v. 
Rautledge  (4)  were  brought  before  me,  the  point  whether  the  injunction 
should  be  granted  or  refused  was  not  argued,  or  was  scarcely 
argued ;  by  which  I  mean,  that,  according  to  my  impression,  it  was 
not  pressed  upon  me.  It  was  in  substance  conceded,  or  almost 
conceded,  by  the  counsel  for  the  plaintiff  that  the  matter  might  go 
to  law,  the  defendants  being  directed  to  keep  an  account.  If,  how- 
ever, the  point  had  been  fully  argued  before  me  and  substantially 
contested  on  that  occasion,  I  should  still  not  hold  myself  bound  by 

(1)  Rautledge  v.  Low  (1868)  L.  XL  (3)  4  Ex.  145.  Since  reversed  in 
3  H.  L.  100.  Jefferys  v.  Boosey,  4  H.  L.  0.  815. 

(2)  41  B.  R.  273  (1  Y.  &  0.  Ex.  Eq.  (4)  Two  unreported  cases  before  the 
288).  Vice-chancellor  in  July,  1850. 

B.R. — VOL.  LXXXVJI.  2b* 


854  1850.     CH.     4  D£  G.  <fc  SM.  210—212.  [r.h. 

Ollendorff  what  then  took  place.     Notwithstanding  what  I  did,  or  declined  to 
Black.       do,  in  those  cases,  I  consider  myself  at  liberty  to  deal  with  the  present 

as  if  those  were  not. 
[•211],  It  has  been  said  here,  that  the  legal  right  is  doubtful;  *and  that  the 
mere  existence  of  the  doubt  is  sufficient  to  prevent  the  Court  from 
granting  the  injunction.  In  that  I  do  not  agree.  I  believe  that  such  a 
doctrine  is  new  in  this  Court,  and  would  interfere  theoretically  and 
practically  with  its  jurisdiction,  daily  exercised,  to  a  very  great  extent. 
The  circumstance  of  the  legal  right  being  in  doubt,  is  a  matter  for 
serious  attention ;  but  does  not  render  it  incumbent  on  the  Court  to 
refuse  an  injunction.  The  Court  must  be  guided  by  a  discretion  accord- 
ing to  the  exigencies  and  the  nature  of  each  particular  controversy. 
Now,  notwithstanding  Mr.  Eddiss  argument,  which  he  has  very 
properly  urged,  that  the  plaintiff  in  Cocks  v.  Purday  (l)  was  an 
Englishman,  claiming  by  assignment  from  a  foreigner,  I  still  do  not 
regard  that  circumstance  as  affording  any  clear  ground  of  distinc- 
tion between  the  cases ;  and  in  the  present,  it  appears  to  me,  that 
if  Cocks  v.  Purday  was  rightly  decided,  the  plaintiff,  Dr.  Ollendorff, 
is  right  in  equity,  and  at  law. 

But  it  has  been  said,  and  I  believe  correctly,  that  the  case  of 
Cocks  v.  Purday,  which  was  before  the  Court  of  Common  Pleas, 
and  afterwards  before  the  Court  of  Queen's  Bench,  has  been  opposed 
by  a  case  in  the  Court  of  Exchequer ;  and  I  believe  that  these  cases 
are  in  opposition.  But  this  circumstance  does  not  render  it  incum- 
bent on  me  to  follow  the  decision  of  the  Exchequer;  however,  it 
may  tend  to  throw  doubt  on  the  legal  question,  and  therefore  may 
be  material  as  affecting  the  manner  in  which  the  Court  is  to  exer- 
cise its  discretion.  I  think  it  right  to  say,  that  if  I  were  to  elect 
between  Cocks  v.  Purday  and  the  case  in  the  Exchequer,  Cocks  v. 
Purday  would  appear  to  me  the  more  consistent  with  an  enlarged 
view  of  the  subject,  and  with  the  true  interpretation  of  the  Act  of 
Parliament.  That  point,  however,  is  not  for  my  ultimate  decision 
now.  I  state  merely  my  view  of  it  as  a  circumstance  entering,  in 
some  degree,  into  my  reasons  for  the  course  I  at  present  mean  to  take. 
[  sis  ]  There  is  something,  however,  here  which  distinguishes  the  present 

case  from  Boosey  v.  Purday,  namely,  that  when  the  first  publication 
of  the  work  in  question  took  place  in  England,  the  plaintiff,  Dr. 
Ollendorff,  was  himself  in  England.  It  is  said,  and  I  believe  with 
truth,  that  he  was  here  but  temporarily,  and  that  his  domicil  was 
originally  foreign  and  has  never  ceased  to  be  foreign.    I  cannot, 

(l)  5  0.  B.  360. 
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however,  accede  to  the  proposition,  that  the  circumstance  of  his  Ollendorff 
having  been  in  this  country  at  the  time  of  the  first  publication  is  -  black. 
clearly  immaterial  with  reference  to  Boosey  v.  Purday :  and  I  am 
of  opinion,  that  there  is  here  a  case  for  an  injunction  now,  on  the 
common  undertaking  of  the  plaintiffs  to  abide  by  any  order  which 
the  Court  may  make  as  to  damages,  in  the  event  of  the  injunction 
being  dissolved  or  varied. 

I  make  this  order  as  a  lawyer ;  but,  for  the  sake  of  literature 
generally,  it  is  to  be  hoped  that  the  view  of  the  law  on  which  I 
proceed  may  prove  to  be  right.    Let  an  injunction  issue  at  once. 


GUEPRATTE  v.  YOUNG  (I).  mm. 

Feb.  10. 
(4  De  G.  &  Sm.  217—234.)  

1.  A  married  woman,  domiciled  in  France,  entered  into  a  contract  in  BttpoI°vT.c 
England  respecting  her  reversionary  interest  in  trust  money  invested  in  the         .    '     ' 
English  funds,  which  was  substantially  valid  according  to  French  law,         *■ 
although  invalid  according  to  English  law;   but  the  contract  was  not 

entered  into  in  the  manner  prescribed  by  French  law,  which  requires  that 
there  should  be  as  many  original  instruments  as  there  are  distinct  parties 
to  the  contract:  Held,  that  the  French  law  gave  capacity  to  make  the 
contract;  but,  that  the  English  law  regulated  the  form  of  it,  and  that, 
therefore,  the  contract  was  valid  ;  and  it  was  enforced  by  decree. 

2.  In  a  conflict  of  evidence  as  to  the  law  of  France  on  a  point  relating  to 
the  rights  of  a  married  woman  in  personalty  in  reversion,  no  presumption 
can  be  derived  from  the  law  of  England. 

3.  Locus  regit  actum  is  a  canon  of  general  jurisprudence,  and  must  be 
assumed,  in  the  absence  of  contrary  evidence,  to  apply  to  a  system  of 
foreign  law. 

The  principal  question  in  this  case  was  as  to  the  validity  of  a 
family  agreement  entered  into  on  the  28th  of  November,  1844, 
under  the  following  circumstances : 

In  the  year  1819  Mr.  Barretto  married  Miss  Emily  Potts.  Both 
were  resident  in  England,  and  were  domiciled  English  subjects. 
The  marriage  took  place  in  England. 

Before,  and  in  consideration  of  the  marriage,  a  deed  of  settle- 
ment  was  executed  in  England,  dated  the  20th  September,  1819, 
whereby  the  sum  of  82,5251.  Consols,  (which  had  been  transferred 
by  Mr.  Barretto  into  and  then  stood  in  the  names  of  the  trustees 
of  the  settlement,)  and  17,4752.  sterling,  due  to  Mr.  Barretto  on 
notes  of  the  East  India  Company,  which  were  assigned  to  the 
trustees  by  the  settlement,  were  declared  to  be  held  upon  trust  to 
pay  the  income  to  the  husband  and  wife  during  their  joint  lives, 
(1)  Be  Barnard  (1887)  56  L.  T.  N.  S.  9. 

28- a 


85<*  1851.    CH.    4  DE  6.  4  SM.  217—218.  [r.b. 

GuiFBATTi  in  equal  moieties,  and  after  the  death  of  either  of  them,  upon  trust 
Young.  to  pay  the  whole  of  such  income  to  the  survivor  during  his  or  her 
life ;  with  a  proviso  that  if  such  survivor  should  marry  a  second 
time,  and  there  should  be  three  or  more  children  of  the  marriage 
then  living,  the  trustees  should  pay  two-thirds  only  of  the  income 
unto  the  surviving  parent,  and  should  pay  the  remaining  one-third 
for  the  maintenance  of  the  children ;  and,  after  the  decease  of  the 
survivor  of  the  husband  and  wife,  the  trustees  were  directed  to 
transfer  the  trust  funds  unto  all  or  such  one  or  more  of  the  children 
or  issue  of  the  marriage,  in  such  manner,  and  if  more  than  one,  in 
such  shares,  and  for  such  terms,  and  with  such  limitations  over  or 
[  *218  ]  substitutions  in  favour  of  any  one  or  more  of  the  said  children  *and 
issue  respectively  as  the  husband  and  wife  should,  during  their  joint 
lives,  by  any  deed,  or  if  there  should  be  no  joint  direction  or  appoint- 
ment, then  as  the  survivor  of  them  should  direct  or  appoint  by  any 
deed  to  be  executed  in  the  presence  of  three  witnesses,  or  by  his  or 
her  will ;  and  for  want  of  any  direction  or  appointment,  upon  trust, 
to  transfer  the  funds,  or  such  parts  as  should  not  be  appointed, 
unto  the  children  of  the  marriage,  equally,  or  to  such  of  them  as 
being  sons  should  attain  twenty-one  years  of  age,  or  being  daughters 
should  attain  that  age  or  marry ;  and  in  case  there  should  be  no 
child  who  should  become  entitled  under  the  deed,  then  the  funds 
were  to  be  transferred  to  the  representatives  of  Mr.  Barretto,  as 
part  of  his  personal  estate.  And  the  settlement  contained  the  usual 
provisions  for  maintenance  and  advancement. 
Mr.  and  Mrs.  Barretto  made  no  joint  direction  or  appointment. 
In  1824  Mr.  Barretto  died,  leaving  his  widow,  one  son,  and  two 
daughters,  surviving  him. 

In  1828  Mrs.  Barretto  married  Mr.  Young. 
In  July,  1844,  the  eldest  daughter  of  Mrs.  Young  by  Mr.  Barretto, 
being  then  a  domiciled  Englishwoman,  married  (in  France)  M. 
Guepratte,  an  officer  in  the  French  Dragoons,  and  a  domiciled 
Frenchman.  The  contract  of  marriage,  which  was  made  and  signed 
in  France,  contained  the  following  clauses : 

"1.  Les  futurs  6poux  d6clarent  adopter,  pour  base  de  leur  associa- 
tion conjugale,  le  regime  dotal  tel  qu'il  est  6tab1i  par  le  code  civil. 
Sauf  les  modifications  ci-apr&s,  tous  les  biens,  presents  et  a  venir, 
de  la  demoiselle  future  epouse  auront  nature  des  biens  dotaux. 

Faculte  de  Vendre. 
8.  Le  futur  epoux,  avec  le  concours  et  l'agrement  de  la  demoiselle 
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future  Spouse,  pourra  vendre  aliener  et  echanger  les  immeubles   guApbatte 
dotaux  de  cette  derniere,  vendre  ceder  et  transferer  les  rentes  que       young. 
pourraient  lui  appartenir  soit  *sur  les  etats  Anglais  ou  Pranfais,      [  *2i9  ] 
soit  sur  tous  autres  etats  etrangers,  sans  que  dans  aucun  cas  il  soit 
tenu  de  faire  emploi  ou  remploi  des  prix  des  ventes  ou  transferts. 
La  quittance  collective  des  epoux  liberera  valablement  les  acquereurs 
ou  debiteurs. 

Apports  de  la  Demoiselle  future  Spouse. 

Mademoiselle  Barretto,  future  Spouse,  apporte  en  mariage  et  se 
constitue  personnellement  en  dot, 

1.  Un  trousseau,  &c. 

2.  Une  somme,  &c. 

3.  Une  rente  annuelle  sur  les  fonds  Anglais,  de  la  somme  de 
4,164  fr.  35  cent.,  ou  166  livres  lis.  2d.  sterling,  que  Mademoiselle 
Barretto  a  recueillie  dans  la  succession  de  son  pere  et  qui  provient 
de  la  somme  de  1,249,167  francs,  repr£sentant  49,967  livres  15*. 
sterling,  que  M.  Barretto  a  donn£e  a  Madame  Young  son  epouse  par 
contrat  de  mariage. 

4.  Le  surplus  des  droits  de  la  future  epouse  dans  la  dite  somme 
de  49,967  livres,  15  schelins,  sterlings  (donnee  comme  on  vient  de 
la  voir  a  Madame  Young,)  laquelle  somme  est  deposee  sur  les  fonds 
Anglais,  et  sera  divisible  entre  les  trois  enfants  de  M.  Barretto, 
apres  la  mort  de  sa  mere  qui  en  est  usufruitiere." 

Up  to  the  date  of  this  settlement  Mr.  Barretto's  widow  (Mrs. 
Young,)  had  executed  no  appointment. 

On  the  28th  of  November,  1844,  the  agreement  in  question  was 
entered  into  by  a  written  memorandum  purporting  to  be  made  by 
and  between  Mr.  Joseph  Augustus  Barretto,  (a  domiciled  English 
subject,)  of  the  first  part,  M.  and  Madame  Gu6pratte,  domiciled  in 
France,  (the  latter  by  her  marriage,)  and  both  of  whom  were  then 
in  England,  of  the  second  part,  and  Mrs.  Harrison  (then  Miss 
L.  E.  Barretto,  a  minor,  domiciled  in  England,)  of  the  third  part 

By  this  instrument,  after  reciting  that  Joseph  Augustus  Barretto, 
H.  P.  Guepratte  and  his  wife,  and  Louisa  Elizabeth  Barretto,  being 
desirous  that  upon  the  death  of  their  *mother,  Mrs.  Young,  the  [  *S20  ] 
whole  of  the  settlement  funds  should  be  equally  divided  between  them, 
notwithstanding  any  appointment  their  mother  might  make  to  the 
contrary,  and  mutually  agreed  to  enter  into  the  agreement  therein- 
after expressed,  it  was  witnessed,  that  the  parties  thereto  did  thereby 
mutually  agree  (so  that  any  one  or  two  of  them  might  be  entitled  to 


858  1851.    GH.    4  DE  G.  &  SM.  220—221.  [e.b. 

GuftpRATTE  maintain  an  action  upon  the  said  agreement,  if  broken), — that,  if  by 
Young.  exercise  of  the  power  of  appointment  reserved  to  her  by  the  settle- 
ment of  the  20th  September,  1819,  Mrs.  Young  should  cause  the 
shares  of  any  or  either  of  them  in  the  settlement  funds  on  the  death 
of  Mrs.  Toung  to  be  of  greater  or  less  amount  than  the  shares  of 
others  or  other,  or  should  in  any  manner  appoint  the  said  funds  to 
the  prejudice  of  the  others  or  other,  the  said  parties  would, 
immediately  on  the  funds  becoming  divisible,  bring  the  whole  of  the 
shares  into  partition,  and  cause  the  funds  to  be  divided  equally,  in 
the  same  manner  as  they  would  have  been  divided  in  case  no  such 
appointment  had  been  made. 

This  agreement  was  signed  in  London,  by  Mr.  Barretto,  and  by 
M.  and  Madame  Guepratte,  about  the  time  it  bore  date,  and  by 
Miss  L.  E.  Barretto,  after  she  attained  the  age  of  twenty-one ;  but 
there  was  only  one  part  of  it,  and,  in  this  respect,  it  did  not  conform 
to  the  law  of  France,  which  requires,  in  such  a  case,  that  there 
should  be  as  many  original  instruments  as  there  are  distinct 
parties  (1). 

Mrs.  Young  and  her  three  children  were  still  living.  Mr.  Barretto 
continued  domiciled  in  England.  M.  and  Madame  Guepratte 
were  domiciled  and  living  in  France.  The  youngest  daughter  had 
since  married,  and  was  residing  in  India,  but  retained  her  English 
domicil. 

In  May,  1848,  Mrs.  Young  executed  a  revocable  deed,  by  which 
she  exercised  the  power  of  appointment,  and  appointed  the  whole 
fund  to  the  son. 

M.  and  Madame  Guepratte  thereupon  instituted  the  present  suit, 
seeking  to  have  effect  given  to  the  agreement  of  1844. 
[ 221  ]  There  had  been  references  to  the  Master  to  inquire  and  state 

what  were  the  rights  of  the  parties  under  the  settlement  of  1844, 
according  to  the  French  law. 

The  case  now  came  on  upon  exceptions  to  the  Master's  report, 
and  on  further  directions. 

The  remaining  facts  and  the  arguments  appear  sufficiently  from 
the  judgment. 

Sir  F.  Simpkinson^Mr.  Russell,  Mr.  Wigram,  Mr.  C.  P.  Cooper ; 
Mr.  Kenyon  Parker,  Mr.  Bacon,  Mr.  James  Parker,  Mr.  Lloyd, 
Mr.  Campbell,  Mr.  W.  A.  Collins,  Mr.  Elderton,  Mr.  G.  A.  Young, 
and  Mr.  Erskine,  were  the  counsel  in  the  cause. 

(1)  Seepott,  p.  363,  note, 
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The  Vice-Chancellor:  GuAprattb 

In  this  cause  I  have  first  to  mention  the  exceptions  to  Mr.  Tinney's  Young. 
report,  with  reference  not  only  to  those  opinions  of  French  lawyers,  F*hm  10* 
upon  which,  in  fact,  he  proceeded,  but  to  those,  also,  that,  in  con- 
sequence of  what  took  place  in  December  last,  have  been  made  part 
of  the  case,  including  the  evidence  of  M.  Lemoine.  I  am  not 
aware,  whether  the  Judges  of  France  (administering  law  under 
codes)  differ  among  themselves  seldomer  than  those  of  England, 
who,  in  addition  to  unwritten  law,  and  plain  statutes,  are 
occasionally  required  to  expound  legislative  riddles,  such  as  might 
have  saved  the  Sphinx.  But  I  am  satisfied,  so  far  as  relates  to 
counsel,  that  Westminster  Hall  has  never  exhibited  a  more  amazing 
conflict  of  opinions  upon  English  law,  than  that  which  Mr.  Tinney's 
well  propounded  questions  upon  French  law,  have  raised  at  the 
Parisian  Bar  among  so  many  of  its  eminent  members, — a  conflict 
not  encouraging  to  those  who  look  to  codes,  whether  universal  or 
partial,  as  being,  at  least  when  not  prepared  by  quacks  and  sciolists, 
a  kind  of  panacea  for  legal  uncertainty. 

When  the  Roman  law  flourished,  the  Besponsa  Prudentum 
sometimes  agreed  together,  sometimes  not.  As  to  *each  of  which  [ *222  J 
cases,  Gaius  says,  "  Quorum  omnium  si  in  unum  sententisa  con- 
currant,  id  quod  ita  sentiunt  legis  vicem  obtinet.  Si  vero  dissentiunt 
judioi  licet  quam  velit  sententiam  sequi."  Now,  if  the  words 
"  quam  velit"  may  be  held  to  mean,  "which  he  shall  think  most 
conformable  to  natural  equity  and  abstract  reason,"  the  same  rule 
is  perhaps  applicable  substantially  to  a  case  of  the  present  descrip- 
tion, when  different  views  of  a  question  positivi  juris  are  supported 
by  equal  or  nearly  equal  reasoning,  and  equal  or  nearly  equal 
authority,  if,  indeed,  that  is  so  here. 

Possibly,  therefore,  it  may  not  be  amiss  to  consider  how,  in  point 
of  natural  equity  and  abstract  reason,  stands  the  controversy  as  to 
the  validity  and  efficacy,  against  Mdme.  (!)  Guepratte,  whether  sur- 
viving or  not  surviving  her  husband,  and  against  him,  of  the  contract 
of  November,  1844.  Recollecting  the  second  marriage,  into  which 
Mrs.  Young  had  entered,  and  the  events  succeeding  that  step,  it  is, 
I  think,  clear,  that  the  contract  was  one,  in  point  of  expediency  and 
prudence,  well  recommendable  to  Mdme.  Guepratte,  and  to  her 
husband  also.    In  saying  which,  I  do  not  forget  Mrs.  Young's 

(1)  Sic  in  the  original  report.    The      is  inveterate  in  English  publications, 
proper  forms  of  abbreviation  used  in      — F.  P. 
France  are  Mme.,  Mile. ;  but  the  error 
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OuApbattb  power  to  appoint  to  grandchildren  exclusively,  or  otherwise,  or  the 
Young.  rules  of  English  law  applicable  to  the  creation  and  effect  of  trusts 
for  the  separate  use  of  married  women,  or  the  various  modes  in 
which  Mrs.  Young  may,  whether  effectually  or  ineffectually,  execute 
or  attempt  to  execute  her  power  as  to  Mdme.  Gu6pratte  and  her 
sister,  or  either  of  them. 

When  contracts  in  any  sense  analogous  to  those  which  the  French 
law  terms  aleatoires  are  considered,  with  reference  to  their  prudence, 
we  must  take  into  account,  and  estimate,  probabilities  and  chances. 
I  conceive,  moreover,  that  the  contract  was  founded  in  right  feeling; 
it  was  not  only  what  their  best  friends  might  well  have  advised,  but 
was  what  one  or  more  of  those  friends,  in  fact,  actively  approved. 
Into  this  contract,  I  collect,  that  Mdme.  Gu^pratte  entered  fairly,  and 
without  any  compulsion  or  undue  exercise  of  influence,  though  with 
[  *223  ]  the  free  assent  and  "concurrence  of  her  husband ;  and  it  must,  I 
think,  be  matter  of  regret,  if,  by  any  rule  of  positive  law,  such  an 
agreement  should  be  prevented  from  having  effect,  for  natural  equity 
and  abstract  reason  appear  to  me  to  be  in  favour  of  supporting  it. 

Still,  however,  the  positive  law  of  France  may  render  that 
impossible.  But  is  it  so  ?  As  to  this  I  have  said,  that  the  con- 
sulted jurists  differ.  I  have  considered  the  opinions  of  those 
learned  persons  attentively.  Some  of  them  not  having  been 
before  the  Master,  I  think  it  right,  at  the  outset,  to  declare  myself 
unable  to  say,  that  his  conclusion  upon  the  materials  before  him 
was  not  correct.  Whether  the  materials  before  me  authorise  the 
same  conclusion,  is  a  different  question.  I  wish  also  to  observe, 
that  those  who  impeach  a  report  labour,  in  my  opinion,  under  this 
disadvantage,  (if  disadvantage  it  is),  that,  to  raise  a  doubt  in  the 
mind  of  the  Court  as  to  the  correctness  of  a  Master's  finding  upon 
a  matter  of  fact  (as,  for  instance,  a  question  of  foreign  law),  is  not 
enough  to  lead  the  Court  to  a  contrary  determination.  Where  no 
more  is  done,  the  Court,  I  apprehend,  must  confirm  the  report,  or 
direct  a  further  investigation,  either  by  a  reference  back  to  the 
Master,  or  in  some  other  manner. 

Now,  in  the  present  instance,  considering  all  that  has  taken 
place,  considering  particularly  the  additions  made  to  the  evidence 
since  the  report,  I  am  of  opinion,  that,  to  direct  a  further  inves- 
tigation as  to  the  matter  of  foreign  law  here  in  dispute,  whether 
by  a  reference  back  to  the  Master  or  otherwise,  would  be  worse 
than  useless,  and  that  I  am  bound  to  decide  upon  the  materials 
actually  before  me.    The  consequence  is,  that,  in  order  to  avoid 
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a  confirmation  of  the  Master's  finding,  1  must  be  able,  upon  the   gu&pbatte 
whole  of  the  present  materials,  actually  to  dissent  from  what  he       young. 
has  found ;  not  merely  to  doubt  whether  he  has  found  accurately. 

It  may  be  suggested,  that,  to  doubt  upon  a  finding  of  *fact,  ought       [  *224  ] 
to  be  tantamount  to  a  decision  against  the  litigant,  on  whom  the 
affirmative  is,  or  the  proof  lies.     Perhaps  this  may  be  sometimes 
true,  and  perhaps  there  ought  to  be,  so  far,  a  qualification  of  what 
I  have  said ;  but  no  such  qualification,  I  think,  is  applicable  here. 

I  mean  that,  whatever  may  be  the  English  law  concerning  the 
rights,  powers,  and  capacities  of  married  men  and  their  wives,  as 
to  the  wives'  reversionary  interests  in  personalty,  it  ought,  in  my 
opinion,  not  to  create  a  presumption,  or  lead  to  any  inference,  as  to 
the  law  of  France  on  such  subjects ;  that  the  difference  of  that  law 
from  ours  in  this  respect  ought  to  have  been  considered  by  the 
Master,  as  not  less  probable  than  the  concord,  until  knowledge  of 
the  truth  had  been  obtained;  that  here  neither  of  the  litigants 
had  possession  of  the  property  in  dispute;  and  that,  under  the 
decree  or  order  of  August,  1848,  the  plaintiffs,  contending  as  they 
did,  were  substantially  not  more  affirmants,  did  not  more  place 
themselves  under  a  burthen  of  proof,  than  Mr.  Barretto,  contend- 
ing as  he  did.  And  it  must  particularly  not  be  forgotten  that  the 
contract  of  July,  1844,  was  a  contract  relating  to  moveables,  was 
prepared  by  foreign  hands  in  a  foreign  country,  in  the  language 
and  in  consonance  with  the  institutions  of  that  country,  and  was 
there  executed  by  both  parties,  of  whom  one  was  a  native  ofv  that 
country,  there  domiciled  at  the  time,  and  the  other  was  contem- 
poraneously intending  to  acquire  (as  she  soon  afterwards  in  fact 
acquired)  the  same  domicil.  If  Mr.  Tinney,  whose  name  cannbt 
be  mentioned  without  recollecting  the  great  weight  belonging  to  his 
opinion — if  he,  after  considering  all  the  materials  brought  under 
his  attention,  had  in  the  end  been  unable  to  satisfy  himself  whether 
any  point  of  French  law,  for  which  the  plaintiffs  had  contended 
before  him,  was  or  was  not  as  contended  by  them,  I  do  not  conceive 
that  he  ought  therefore  necessarily  to  have  reported  so  far  against 
them,  or  might  not  with  propriety  have  certified  that  the  materials 
*did  not  so  far  enable  him  to  come  to  a  conclusion  (I  mean  under  [  *225  ] 
the  particular  reference) ;  nor  am  I  prepared  to  say,  that  if,  beyond 
a  mere  translation  of  the  contract  of  July,  1844,  there  were 
not  now  any  evidence  before  me  as  to  the  meaning  of  any  of  its 
terms,  or  as  to  the  law  of  France,  and  all  parties  were  agreed  in 
declining  to  add  to  the  evidence,  I  should  not  feel  myself  bound 
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GufepBATTB  (whatever  the  law  of  England  as  to  the  contracts  of  married 
Young.  women  and  their  husbands)  to  treat  the  instrument  of  November, 
1844,  as  binding  on  the  plaintiffs,  it  being  admitted  that  the  con- 
tract of  July,  1844,  was  prepared  in  France,  and  executed  in  France, 
the  country  of  M.  Gu^pratte's  original  domicil — a  domicil  not 
suggestive  to  have  been  ever  abandoned  or  changed. 

(His  Honour  proceeded  to  say,  that  the  first  question  was, 
whether  the  agreement  contained  in  the  instrument  of  November, 
1844,  related  to  such  a  subject,  or  was  of  such  a  nature  as  to  con- 
travene or  be  forbidden  by  the  1,180th  article  of  the  Civil  Code  of 
France ;  and  after  discussing  the  evidence  upon  this  point, 
his  Honour  came  to  the  conclusion  that  it  was  not  so  forbidden.) 
1  The  second  question  was,  whether,  apart  from  the  fact  of 
Mdme.  Gu£pratte's  marriage,  the  agreement  was  contrary  to  any 
principle  of  the  French  law,  or  to  morals  or  public  policy,  as 
those  terms  are  understood  in  France,  and  particularly  by  French 
lawyers ;  I  say  so,  because  that,  apart  from  the  fact  of  her  mar- 
riage, it  was  not  contrary  to  English  law,  or  to  morals  or  public 
policy,  as  those  terms  are  understood  in  England,  is  perfectly  clear. 
As  to  this  question,  the  opinions  of  MM.  Duvergier,  Berryer, 
Chaix,  d'Estange,  and  de  Vatimesnil,  appear  to  me  better  founded, 
better  reasoned,  and  more  sound  than  those  opposed  to  them.  I 
am  convinced  by  the  evidence,  that  it  was  consistent  with  French 
law,  and  conformable  to  its  views  of  morals  and  public  policy,  that 
the  children  of  the  late  Mr.  Barretto  should,  so  far  as  they  could, 
[  *S26  ]  neutralise  among  ^themselves  the  power  of  their  re-married  mother 
as  to  this  property,  and  the  influences,  whether  safe  or  dangerous, 
to  which  she  was,  or  might  be,  in  respect  of  it  subjected.  Upon  this 
point  I  do  not  think  it  necessary  to  investigate  the  law  applicable 
to  substitutions  or  fidei  commis  in  France,  as  she  was  previously 
to  the  reign  of  Louis  XVI. ;  for  whatever  that  law  may  have 
allowed  or  forbidden,  with  respect  to  contracts  analogous  to  the 
instrument  of  November,  1844,  in  the  present  case,  I  am  of  opinion, 
I  repeat,  that  for  the  last  thirty  or  forty  years,  or  more,  such  an 
agreement  as  this  has  not  been,  in  any  sense,  repugnant  to  law  or 
policy  in  the  French  nation. 

Then  comes  the  question,  whether  the  transaction  was  one 
expressly  and  in  terms  authorised  by  the  marriage  contract  of 
M.  and  Mdme.  Guepratte,  a  point,  as  to  which,  however,  I  decline 
stating  any  opinion,  for  a  reason  that  will  presently  appear ;  the 
next  question  being,  whether  the  agreement  of  November,  1844,  was 
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consistent  with  the  French  dotal  law,  allowed  by  that  law,  and  not    Gu6pratte 
forbidden  by  that  contract — a  question  perhaps  not  free  from  diffi-       young. 
culty,  but  which,  as  it  seems  to  me,  ought  to  be  answered  in  a 
manner  unfavourable  to  the  present  contention  of  Mr.  Barretto. 

It  is,  I  think,  a  correct  view  of  the  transaction  of  November,  to 
regard  it  as  one  of  prudent  management  and  wise  administra- 
tion of  the  dotal  property  on  the  part  of  M.  and  Mdme. 
Qulpratte — one  which  (intended  not  for  its  increase  but  neither 
for  its  diminution)  was  meant  to  protect  and  defend  it — one  of  a 
cautious  and  conservative  description,  avoiding  the  chance  of  gain 
for  the  sake  of  security  against  loss ;  and  therefore  (though  possibly 
coming  within  the  language  of  the  1,964th  article  of  the  Civil  Code, 
and  perhaps  therefore  ascribable  in  a  sense  to  the  class  of  contracts, 
called  in  the  French  law,  "  aleatoires")  not  of  a  rash  or  visionary 
or  gambling  nature.  The  agreement,  moreover,  was  a  family 
arrangement,  recommended,  *I  think,  by  every  moral  considera-  [  *227  ] 
tion — one  of  equality — union — peace.  Nor  can  I  think  that  the 
dotal  law  of  France  was  meant  to  interfere  with  the  possibility  of 
effecting  transactions  of  such  a  character.  I  repeat,  that  I  am  fully 
alive  to  the  power  vested  in  Mrs.  Young  of  appointing,  whether 
exclusively  or  otherwise,  in  favour  of  grandchildren,  and  to  the 
terms  of  restriction  against  alienation  and  anticipation,  in  which 
the  English  law  and  the  settlement  of  1819  have  enabled  that  lady 
to  express  herself  with  respect  to  her  daughters — terms  which,  if 
they  have  been  or  shall  be  used,  may  or  may  not  yield  to  the 
contract  of  November,  1844.  I  think  such  considerations,  for  every 
present  purpose,  of  no  weight. 

The  last  question  appears  to  be,  whether  the  case  is  affected  by 
the  1,325th  article  of  the  Civil  Code  ?  (l).  Upon  it  the  opinions  of 
M.  Paillet  and  M.  Amyot  are  not  satisfactory  to  my  mind,  nor  is 
that  of  M.  Billault  (whatever  [quickness  and  power  it  may  show) 
convincing ;  M.  Lemoine  has  alluded  to  it  scarcely  or  not  at  all ; 
M.  Lionville  touches  it  but  slightly,  and  does  not  persuade  me.  I 
may  say  the  same  of  M.  Coindelisle;  and  without  intending  the 
least  disrespect  or  discourtesy  towards  him  or  M.  Billault,  those 
two  gentlemen  may,  I  think,  to  borrow  an  expression  from  other 
times,  be  not  unfairly  described  as  cupidi  teste*,  which  honourable 
men  may  be.    There  are  five  or  six  advocates,  some,  if  not  all  of 

(1)  Lea  actes  sous  seing  priv£s  qui  qu'ils  ont  6t6  faits  en  autant  d'origi- 
contiennent  des  conventions  synallag-  naux  qu'il  y  a  de  parties  ayant  un 
jnattyues,  ne  sont  valables  qu*autant      int£r£t  distinct, 
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GuApbatte   them,  eminent  and  distinguished  lawyers,  who  consider  the  case 
Yotoo.       clear  of  the  1,825th  article ;  and  I  must  say  that  my  opinion  is  so. 
Under  the  Kings  of  France,  in  the  seventeenth  and  the  earlier 
part  of  the  eighteenth  century  at  least,  it  was,  I  believe,  a  general 
rule  of  French  law  (at  least  as  to  moveables)  that  "  la  hi  du  lieu 
[  *22g  ]       ou  se  passe  chaque  acte  en  regit  *la  fvnne"  or,  in  the  shorter  Latin 
phrase,  locus  regit  actum.     Of  this  there  seems  no  room  for  reason- 
able doubt.     The  maxim  was  frequently  brought  into  action  by  the 
different  laws  or  customs  under  which  different  parts  of  the  kingdom 
were — those  of  Foitou,  for  instance,  differing  from  those  of  Brittany; 
those  of  Champagne  widely  differing  from  both ;  while  many  pro- 
prietors, having  residences  and  estates  in  two  or  more  provinces, 
were  often  at  Paris,  where  a  system  of  its  own  prevailed. 

The  rule,  however,  I  apprehend  to  be,  one  not  merely  of  French 
or  English  law,  but  one  of  jurisprudence,  (in  the  largest  sense,  at 
least  so  far  as  moveables  and  merely  personal  obligations  are 
concerned),  nor  applied  merely  where  there  is  the  intervention  of 
public  functionaries ;  with  reference  to  which  it  is  not  necessary  to 
allude,  as  an  instance,  to  the  acknowledged  validity  of  a  marriage 
contracted  in  Scotland  between  persons  domiciled  elsewhere,  in  a 
manner  allowed  by  the  law  of  that  country.  There  may  be  excep- 
tions from  special  reasons  in  particular  countries.  The  English 
law,  for  instance,  with  respect  to  wills  of  moveables,  may  be  among 
them.  But  the  existence  of  the  rule,  as  a  general  canon  of  juris- 
prudence, is,  I  conceive,  incontrovertible.  My  opinion  is,  I  repeat, 
with  those  who  treat  the  1,325th  article  as  not  barring  or  obstruc- 
ting it.  In  the  words  of  Modestinus — "  Nulla  juris  ratio  aut  ©quitatis 
benignitas  patitur,  ut  quae  salubriter  pro  utilitate  hominum  intro- 
ducuntur,  ea  nos  duriore  interpretatione  contra  ipsorum  commodum 
producamus  ad  severitatem.,, 

I  am  convinced  by  the  evidence  before  me,  that,  if  a  French 
citizen,  capable  by  the  French  law  to  contract,  who  is  residing 
temporarily  but  not  domiciled  in  a  country  not  his  own,  makes  in 
that  country,  with  a  person  there  domiciled,  a  contract  relating  to 
moveables,  and  the  contract  is  made  in  such  a  form,  and  accom- 
panied with  such  ceremonies  (though  private  only)  as  to  render  it 
[  *229  ]  valid  and  'binding,  according  to  the  law  of  that  country  (applicable 
to  persons  whose  capacity  to  contract  that  law  recognises)  the 
contract  binds  the  Frenchman,  wherever  the  moveables  may  be. 
But  especially,  if,  when  the  contract  was  made,  the  moveables  were 
in  the  country  where  it  was  made ;  and  this  though  the  contract  be 
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a  synallagmatic  contract,  and  the  requisitions  and  conditions  of  the  Gc7£prattic 
1,825th  article  be  omitted  and  disregarded,  and  the  agreement  young. 
would  therefore,  if  made  in  France,  not  have  bound  him.  The 
proposition  assumes  of  course  a  capacity  to  contract  on  the  part  of 
each  of  the  contracting  parties — assumes  the  fairness  of  the  contract, 
and  assumes  that  it  does  not  infringe  good  morals  or  the  law  or 
public  policy  of  either  country,  all  which  assumptions  may,  I  think, 
with  propriety  and  truth,  be  made  in  favour  of  the  transaction  of 
November,  1844,  under  consideration. 

It  has,  however,  been  suggested,  as  an  objection  to  it,  that,  by 
the  law  of  England,  independently  of  the  French  law,  and  indepen- 
dently of  the  marriage  contract  of  M.  and  Mdme.  Gu^pratte,  they 
had  not,  jointly  or  severally,  power  to  affect  any  part  of  the  capital 
under  the  settlement  of  1819,  in  the  event  of  M.  Gu£pratte  (the 
husband)  not  surviving  Mrs.  Young.  Let  it  be  assumed  to  be  so. 
But  the  French  law,  and  the  marriage  contract  of  Mdme.  Gu£pratte 
are  essential  parts  of  the  case,  and  cannot  be  rejected  or 
disregarded. 

It  would  be  a  mistake,  however,  to  suppose  a  married  woman 
incapable,  by  the  English  law,  of  alienating  or  contracting  as  to 
her  reversionary  interests  in  personalty.  She  or  her  husband  may 
by  agreement  before  her  marriage  be  enabled  to  do  so,  or  the  nature 
of  the  gift,  under  which  she  is  interested,  may  be  such  as  to  place 
that  power  in  her  hands. 

Then,  if  agreeing  with  some  of  the  consulted  advocates,  I  am 
right  in  my  view  of  the  French  dotal  law,  or  if  one  of  the  fairly 
suggested  constructions  of  the  instrument  of  *July,  1844,  is  correct,  C  *230  3 
she  and  her  husband  were  capable,  during  and  notwithstanding  her 
marriage,  of  contracting  effectually  in  the  manner  expressed  in  the 
instrument  of  November,  1844.  The  1,825th  article  did  not  more 
apply  to  both  or  either  of  them  than  to  any  other  French  citizen, 
whether  man  or  woman,  married  or  unmarried,  having  a  capacity 
to  contract.  That  article  applies  alike  to  all  French  citizens,  but 
(if  those,  with  whom  I  think,  are  right)  does  not  so  apply  to  any 
French  citizen  as  to  interfere  with  the  right  or  power  to  make 
effectually  in  a  country,  not  his  own,  a  contract  conditioned  as  has 
been  stated.  Had  M.  Guepratte's  domicil  of  origin  been  English, 
and  that  domicil  never  changed,  it  is,  I  apprehend,  clear  that  the 
law  of  England  would  have  recognised,  as  it  does  now,  the  validity 
and  efficacy  of  the  antenuptial  contract  between  him  and  Mdme. 
Gu£pratte. 
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Gubprattk  Again,  if  Mdme.  Guepratte  had  been  a  single  woman  when  she 
Young.  executed  the  instrument  of  Noveml>er,  1844,  or  if  her  rights  and 
interests  under  the  settlement  of  1819  had  been,  before  her 
marriage,  simply  settled  in  an  English  form,  to  her  separate  use, 
or  for  such  purposes  as  he  and  she  should  appoint,  or  with  a  power 
to  join  her  brother  and  sister  in  excluding,  as  far  as  possible, 
unequal  distribution  by  Mrs.  Young,  under  the  settlement  of  1819, 
the  law  of  England  would  have  enforced  the  instrument  of 
November,  1844,  at  the  instance  of  any  one  or  more  of  the  parties 
to  it.  These,  then,  are  all  the  conditions  that  the  French  law 
requires,  inasmuch  as  the  agreement  of  November  was  planned  in 
England,  composed  and  written  in  England  in  the  English  form 
and  language,  and  signed  in  England  by  every  one  of  the  parties  to 
it,  (two,  at  least,  of  them  being  English),  was,  from  its  nature, 
necessarily  intended  to  be  performed  in  England,  as  relating  wholly 
to  English  funds,  vested  in  English  trustees,  under  the  English 
marriage  settlement  of  an  Englishman  and  Englishwoman.  In 
[  #2»i  ]  effect  the  French  law  (the  law  of  the  *country  of  the  marriage 
contract  of  M.  and  Mdme.  Guepratte,  and  of  their  domicil)  was 
competent  to  give,  and  did  here  give  the  capacity,  but  permitted 
to  the  English  law  the  form,  which  form  was  pursued  and 
abided  by. 

I  have  little  or  no  hesitation  in  saying,  that,  in  my  humble 
judgment,  if  the  French  Courts  were  to  apply  the  1,325th  article 
to  the  case  of  contracts  respecting  moveables  out  of  France,  made 
by  French  citizens  out  of  France  with  others  than  French  citizens, 
they  would  be  setting  at  nought  the  most  settled  principles  of 
enlightened  jurisprudence,  and  infringing  violently  the  comity  of 
nations.  On  the  whole,  I  conceive  that  the  French  law,  as  to  the 
matter  in  controversy,  has  been  unsuccessfully  asserted  to  be 
different  from  the  finding  of  the  able  and  experienced  Master, 
whose  report  is  before  me ;  a  finding  which  I  willingly  confirm ; 
and  there  ought,  I  think,  to  be  now  a  declaration  accordingly. 

In  what  I  have  said,  I  have  been  treating  the  question  of  the 
binding  nature  of  the  agreement  of  November,  1844,  upon  Mdme. 
Guepratte  and  her  husband,  as  if  it  were  raised  in  a  French 
litigation,  and  a  French  Court  had  to  decide  it.  But,  viewing  it 
as  if  raised  in  England,  where  the  Bank  Annuities,  the  disputed 
subjects,  are ;  as  if  raised  here  directly  for  the  purpose  of  affecting 
the  immediate  distribution  of  those  Bank  Annuities ;  and,  assuming 
that  the  transaction  of  November  was  of  a  nature,  either  expressly 
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authorised  by  the  marriage  contract  of  July,  1844,  or  allowed  by    Guepkatte 

the  dotal  law  of  France,  I  do  not  see  how  Mr.  Barretto's  case  as  to       young. 

the  transaction  can  be  more  than  this  :  A  foreigner  resident,  but 

not  domiciled,  in  England,  makes  in  England  a  contract  with  a 

native  and  domiciled  Englishman  concerning  certain  goods  also 

here.    The  contract  is  oral  merely,  but  such  and  so  made,  that, 

were  both  the  contractors  English,  it  would  clearly  bind  them  both. 

Afterwards,  one  of  the  two,  repenting  of  the  bargain,  refuses  to 

abide  by  it,  and  breaks  the  contract.     Being  thereupon  sued  by  the 

other  in  an  English  Court,  the  defendant  *pleads  and  oilers  to      [  *232  ] 

prove  in  his  defence,  that,  according  to  the  laws  and  customs  of  the 

foreigner's  country,  there  cannot  be  an  effectual  or  a  valid  contract 

concerning  such  goods,  orally,  or  without  certain  ceremonies,  which, 

in  the  particular  case,  were  omitted,  though  of  a  simple  and  easy 

nature. 

Such  a  defence  every  one  knows  must  fail.  Every  one  knows, 
that  such  a  case  would  be  decided  here  with  reference  to  the 
English  law  only.  Nor  (assuming,  I  say,  the  agreement  of 
November  to  have  been  authorised  expressly  by  the  marriage 
contract  of  July,  1844,  or  allowed  by  the  dotal  law  of  France) 
have  I  the  least  doubt  that,  if  Mrs.  Toung  were  no  more,  and  the 
question  (living  or  not  living  Mdme.  Guepratte,  living  or  not  living 
her  husband)  were  raised  directly  in  this  Court  between  all  proper 
parties,  at  the  instance  of  whatsoever  plaintiff  or  plaintiffs,  whether 
the  agreement  should  be  enforced  between  the  persons  who  signed 
it  and  their  representatives,  this  Court  would  so  enforce  it. 

For  the  purpose  of  that  litigation,  the  state  of  the  English  law 
with  respect  to  the  rights  and  powers  of  married  women  and  their 
husbands  on  the  subject  of  unsettled  personalty  belonging  to  the 
former,  by  way  of  reversionary  interest,  would  be  immaterial  as 
concerning  M.  and  Mdme.  Guepratte;  and  so  would  the  1,825th 
article  of  the  Civil  Code.  For  (their  domicil  being  French,  and  the 
place  of  the  agreement  of  November,  1844,  being,  as  well  as  some 
of  the  parties  to  it,  English)  the  only  questions  touching  that 
agreement,  as  concerning  the  French  parties,  would  be  these :  first, 
were  they  by  any  express  contract,  which  (according  to  the  law  of 
France,  or  according  to  the  law  of  England)  was  effectual,  and 
bound  them,  enabled  to  enter  into  the  agreement ;  and,  secondly, 
if  not,  whether  by  the  law  of  France  they  were  enabled  to  enter 
into  it.  These  two  questions,  or  the  latter  of  them,  I  have  already, 
so  far  as  my  opinion  extends,  answered. 
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GuAprattb  It  is  unnecessary  to  refer  to  Boullenois,  and  other  well  *known 
Young,  writers  of  authority  on  the  subject,  who  are  decisive,  if  they  can 
[  *233  ]  properly  be  invoked.  But  though  it  is  probably  quite  as  unneces- 
sary, I  will  employ  a  minute  or  two  in  stating  three  or  four  maxims 
or  aphorisms,  more  questionable  perhaps  in  point  of  latinity  than 
on  any  solid  or  important  ground,  which  are,  I  believe,  of  general 
acceptance,  generally  true,  and  consistent  with  each  other  in  theory 
and,practice.    I  mean  these : 

"  Statuta  suo  clauduntur  territorionec  ultra  territorium  disponunt. 

Bona  mobilia  sequi  et  regulari  debent  secundum  statuta  loci 
domicilii  ejus  ad  quern  pertinent  vel  spectant. 

Si  lex  actui  formam  dat  inspiciendus  est  locus  actus  non  domicilii. 

Si  de  solemnibus  quseritur  aut  de  modo  actus  ratio  ejus  loci 
habenda  est  ubi  celebratur." 

I  have  but  one  superfluous  word  more  to  say,  before  passing  to 
another  part  of  the  case.  It  is  notoriously  of  continual  practice  in 
this  Court,  to  deal  with  the  personal  property  of  married  women 
domiciled  elsewhere  than  in  England,  otherwise  than  it  would  be 
dealt  with  were  they  domiciled  in  England ;  to  do  so,  merely  by 
reason  of  the  domicil.  The  law  of  the  country  of  the  domicil  being 
attended  to,  a  husband  not  domiciled  here,  often,  as  we  all  know, 
exercises  powers  and  obtains  benefits  which  an  English  husband 
could  not. 

After  discussing  at  some  length  the  question  of  costs,  his  Honour 
stated  the  terms  of  the  order,  whereby  the  Master's  report  was  con- 
firmed ;  and  it  was  declared,  that,  according  to  the  French  law,  the 
plaintiffs  Henry  Pierre  Guepratte  and  Emily  Rosalia  Faterson  his 
wife,  had,  at  the  time  of  executing  the  indenture  of  the  28th  of 
November,  1844,  power  thereby  effectually  to  bind  the  interest  of 
each  of  them  under  the  indenture  of  the  20th  of  September,  1819, 
in  the  manner  expressed  in  the  indenture  of  the  28th  of  November, 
1844  ;  and  that,  by  the  French  law,  such  last-mentioned  indenture 
[  *234  ]  was  'binding  on  them  and  each  of  them  ;  and  it  was  declared  that 
none  of  the  defendants,  except  the  defendants  John  Blake  Kirby, 
Mary  Wavell,  and  William  Ashwell,  were  to  have  any  costs  to  the 
date  of  that  order. 
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MORRISON  v.  HOPPE.  mi. 

(4  De  G.  &  Sm.  234—236 ;  S.  0.  15  Jur.  737.)  FebAi. 

Upon  the  construction  of  a  will,  held  that  the  generality  of  the  word       KNIGyT(, 
14  property"  was  not  restricted  by  the  use  of  the  words  "interest"  and  "J     '"  J% 

"  dividends  "  with  reference  to  the  income.  L  ' s*  J 

Lemuel  Kirkwan,  by  his  will,  dated  the  19th  of  April,  1820,  gave  as 
follows : "  It  is  my  will  that  my  dear  wife  have  for  her  own  use,  during 
her  natural  life,  100/.  per  annum,  arising  from  stock  in  the  5/.  and 
42.  per  Gents,  standing  in  my  name,  and,  at  her  death,  to  cease;  and 
the  principal  to  be  added  to  my  other  property  and  to  be  divided 
equally,  share  and  share  alike,  to  each  of  my  three  daughters,  Mrs. 
Martha  King,  Mrs.  George  Biggs,  and  Mrs.  E.  Tosswill;  and  I  give 
to  each  of  them  60/.  per  annum,  arising  out  of  the  stock  in  the  funds, 
and  the  interest  arising  out  of  all  my  property.  Now,  I  wish  it  to 
be  so  understood,  that  the  property  so  left  to  my  daughters  be  secured 
to  them,  that  their  husbands  shall  have  no  power  whatever  to  con- 
trol or  constrain,  or  sell  or  mortgage  any  part  of  the  property  left  to 
each  of  my  daughters,  or  apply  it  to  any  other  use,  but  that  the 
executors  see  the  dividends  received  by  them  and  paid  to  my 
daughters  regularly ;  and  in  case  of  the  death  of  either  of  them, 
and  at  the  death  of  each  of  their  husbands,  then  to  be  left  in  trust  for 
their  children,  and  at  the  age  of  twenty-one  to  have  share  and  share 
alike,  if  more  than  one  child  be  living.  And  I  wish  to  give  to  the 
Missionary  Society,  for  spreading  the  Gospel  at  home  in  the  villages 
round  about  London,  10/.,  and  also  10/.  to  the  Bible  Society,  and  5/. 
to  the  Society  for  the  Belief  of  the  Widows  of  Ministers,  held  at 
Spafields  Chapel,  and  5/.  to  the  school  of  Spafields  Chapel.  As 
there  will  be  a  considerable  residue,  viz.,  canal  shares  of  the  annuities 
*of  Mr.  J.  Lidley  and  Mr.  Gascoigne,  and  the  share  stock  from  the  [  *236  ] 
Equitable  and  Amicable  Society,  which,  and  all  other  remaining 
property,  to  be  consolidated  and  laid  out  in  the  public  funds,  or  in  the 
most  secure  and  profitable  way  possible  to  increase  the  property, 
and  at  the  death  of  Mrs.  Eirkwan  to  be  divided  share  and  share  alike 
to  each  of  my  daughters,  and  at  their  death  to  each  surviving  child 
or  children,  share  and  share  alike,  to  be  so  secured  as  they  shall  not 
be  at  liberty  to  dispose  of  it,  or  to  alienate  the  property  from  them  or 
their  children.  Mind  this,  that  their  husbands  shall  have  no  power 
to  dispose  of  the  property  left  to  each  of  my  daughters,  Mrs.  Martha 
King,  Mrs.  Selina  George  Biggs,  and  Mrs.  Elizabeth  Tosswill,  either 
by  annuity,  mortgage,  or  any  thing  else,  the  interest  to  be  received  by 
them  through  their  trustees." 
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Morrison         The  question  was,  whether,  by  this  will,  the  testator's  freehold 
Hoppe.      estates  passed. 

Mr.  Wood  and  Mr.  Cairns  for  the  plaintiff,  and  Mr.  Frith  for 
a  defendant  in  the  same  interest,  contended,  that  the  real  estate 
passed  by  the  word  "property."  [They  referred  to  Doe  v. 
Langlands  (l),  Ford  v.  Ford  (2),  Saumarez  v.  Saumarez  (3).] 

Mr.  Matin*  and  Mr.  Toulmin,  for  other  parties  interested  under 
the  will,  referred  to  Doe  v.  Morgan  (4). 

Mr.  R.  Palmer  and  Mr.  Selwyn,  for  the  co-heiresses-at-law, 
[cited  Sanderson  v.  Dobson  (5),  Doe  v.  Rout  («),  and  other  cases]. 

(The  Vicb-Chanobllor  referred  to  TimeweU  v.  Perkins  (7),  Roe  v. 
Yetid  (8).) 

[  236  ]  The  Attorney-General  and  Mr.  Fooks  appeared  for  the  trustees. 

The  Vice-Chancellor: 

I  should  have  sent  this  case  to  a  court  of  law  to  be  tried  in  an 
action  of  ejectment,  if  either  of  the  parties  had  desired  me  so  to  do. 
Not  one  of  the  parties  has  desired  me  to  do  so ;  on  the  contrary, 
they  have  all  agreed  in  requesting  me  to  decide,  and  it  is  not  neces- 
sary that  I  should  decline.  The  question  is,  whether  the  word 
"  property,"  as  it  occurs  no  less  than  eight  times  in  the  will,  or  as 
used  at  any  one  or  more  of  those  times,  is  to  be  construed  in  its 
ordinary,  correct,  and  proper  sense,  or  otherwise.  The  burthen 
lies  upon  those  who  Bay  that  the  word  is  not  to  be  used  in  its 
ordinary,  correct,  and  proper  sense,  to  show  that  it  is  not  In  my 
opinion  they  have  not  discharged  themselves  of -that  burthen.  The 
only  colourable  argument  (ably  as  the  case  has  been  argued  on  both 
sides)  which  has  been  used  is,  that  the  testator  has  here  and  there 
used  the  word  "interest"  and  the  word  "dividends,"  when  he 
meant  income.  In  my  opinion  the  inference  arising  from  these 
expressions  is  not  sufficiently  strong  to  warrant  a  departure  from 
the  plain  and  ordinary  meaning  of  the  word  "property,"  and 
particularly  when  it  is  impossible  for  any  reasonable  man  to  say 
that  the  testator  meant  in  any  respect  to  die  intestate. 

(1)  12  B.  B.  553  (14  East,  370).  (6)  17  E.  B.  448  (7  Taunt.  79). 

(2)  77  E.  B.  203  (6  Hare,  486).  (7)  2  Atk.  102.                    * 

(3)  48  E.  E.  116  (4  My.  &  Or.  331).  (8)  17  E.  E.  451  (2  Bob.  &  P.  N.  E. 

(4)  30  E.  E.  409  (6  B.  &  C.  512).  220). 

(5)  1  Ex.  HI ;  see  L.  K.  5  Eq.  404. 
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CKAFTON  v.  FRITH.  mi. 

(4  De  G.  &  Sm.  237—238 ;  8.  C.  20  L.  J.  Ch.  198;  15  Jur.  737.)  FehU. 

A  testator  bequeathed  his  residuary  personal  estate,  in  trust,  for  the   britckGV^C 
following  purposes — for  opening  new  schools, — subscribing  to  those  already  '    ' 

opened, — and  in  purchasing  land  to  be  let  to  the  poor  at  a  low  rent :  Held,         *•         J 
that  the  division  must  be  made  into  moieties  and  not  into  thirds ;  and  that, 
as  to  one  moiety,  the  bequest  failed  under  the  Mortmain  Act. 

The  question  in  this  case  was  as  to  the  construction  and  operation 
of  a  residuary  gift  in  the  will  of  Philip  Frith,  dated  the  18th  of 
August,  1842,  which  was  thus  expressed : 

"  The  remainder  and  residue  of  my  property,  I  give  and  bequeath 
to  my  friends,  B.  Sterry,  B.  Barrett,  and  J.  Barrett,  in  trust  to  be 
purchased  into  the  funds  for  the  purposes  hereinafter  mentioned, 
viz.,  for  opening  new  schools,  subscribing  to  those  already  opened 
in  England,  Ireland,  Scotland,  or  elsewhere,  and  in  purchasing 
land  to  let  out  to  the  poor  at  a  low  rent,  and  the  rent  to  be  applied 
to  any  benevolent  purpose  the  said  B.  Sterry,  B.  Barrett,  and 
J.  Barrett  may  think  proper." 

Mr.  Wigram  and  Mr.  Bell  were  for  the  plaintiffs. 

Mr.  C.  P.  Cooper,  Mr.  Swanston,  Mr.  Bacon,  Mr.  Wood, 
Mr.  J.  Parker,  Mr.  Malins,  Mr.  R.  Palmer,  Mr.  Rogers,  Mr. 
Metcalfe,  Mr.  W.  M.  James,  Mr.  Messiter,  Mr.  Chichester,  Mr. 
Nicholls,  Mr.  S.  James,  and  Mr.  Waley  for  the  various  defendants. 

The  following  cases  were  cited:  Blandford  v.  ThackereU(l), 
Chapman  v.  Brown  (2),  Attorney-General  v.  Parsons  (s),  Morice  v. 
Bishop  of  Durham  (4),  James  v.  Allen  (5),  Attorney-General  v. 
Hinxmanfa),  Pritchard  v.  Arbouin(7),  Attorney-General  v.  Mill  (8), 
Williams  v.  Kershaw  (9),  Mather  v.  Scott  (lo). 

The  Vice-Chancellor:  [238] 

The  question  has  been  very  properly  and  fairly  argued,  whether 
the  division  has  been  directed  by  the  testator  to  be  into  two  or  into 
three  shares.  Upon  the  whole  my  opinion  is,  that  the  first  two 
purposes,  although  apparently  two,  are  in  reality  but  one.  The 
whole  is  a  single  purpose,  namely,  charitable  education ;  although 
the  testator  has  used  the  expressions,  "  for  opening  new  schools,  or 

(1)  2  B.  B.  202  (4  Br.  0.  0.  394).  (6)  22  B.  B.  119  (2  J.  &  W.  270). 

(2)  5  B.  B.  351  (6  Yes.  404).  (7)  27  B.  B.  106  (3  Bubs.  458). 

(3)  7  B.  B.  22  (8  Yes.  186).  (8)  35  B.  B.  80  (3  Buss.  328). 

(4)  7  B.  B.  232  (9  Yes.  399 ;  10  Yes.  (9)  47  B.  B.  40  (5  01.  &  Fin.  111). 
522).  (10)  44  B.  B.  229  (2  Keen,  172). 

(5)  17  B.  B.  4  (3  Mer.  17). 
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Cbaftoh 
Frith. 


subscribing  to  those  already  opened  in  England,  Ireland,  Scotland, 
or  elsewhere,"  he  meant  only  one  general  purpose  of  charitable 
education.  I  think,  therefore,  that  the  division  which  the  trustees 
would  have  been  bound  to  make,  (supposing  the  case  to  be  out  of 
the  Mortmain  Act),  was  a  division  into  two  parts,  and  that,  in  the 
application  of  each,  they  would  have  had  a  discretion,  to  a  certain 
extent,  but  not  to  the  extent  of  taking  half  from  the  purposes  of 
education.  I  am  of  opinion,  that  the  first  purpose  has  not  been 
made  unlawful  by  the  Mortmain  Act.  I  think  it  clear,  that,  what- 
ever is  the  true  meaning  of  the  word  "benevolent,"  the  second 
purpose  has  been  made  illegal  by  the  Mortmain  Act,  that  purpose 
being  to  purchase  land  to  be  let  out  to  the  poor  at  a  low  rent.  The 
result  of  my  judgment  is,  that  half  the  residue  belongs  to  the  next 
of  kin,  and  that  the  other  half  must  be  applied  to  the  purposes  of 
education.  There  must  be  a  reference  to  the  Master  to  settle  a 
scheme,  in  the  settlement  of  which,  no  doubt,  the  opinions  of  the 
trustees  will  receive  all  proper  attention.  If  the  parties  should  wish 
it,  I  have  no  objection  to  settle  the  scheme  myself. 


1851. 
Feb.  14. 

Kkigrt 
Bruce,  V.-O. 

[239] 


LANE  v.  GREEN. 

(4  De  G.  &  Sm.  239;  S.  0.  15  Jur.  763.) 

A  testator  bequeathed  1007.  a-piece  to  the  four  sons  of  A.  H.  by  a  former 
husband.  She  had  four  children  by  such  former  husband,  but  one  of  them 
was  a  daughter :  Held,  that  the  daughter  took  a  legacy  of  100 J. 

Henry  Wright,  by  his  will,  dated  the  18th  of  June,  1846, 
bequeathed  as  follows :  "  I  give  and  bequeath  1002.  a-piece  to  the 
four  sons  of  Ann  Hazell,  wife  of  Mr.  Hazelly  of  Chorley,  by  her 
former  husband." 

By  the  Master's  report,  it  appeared  that  Mrs.  Hazell  had  by  her 
former  husband  three  sons  and  one  daughter,  and  no  other  child  of 
that  marriage. 

Mr.  Willcock,  Mr.  Headlam,  Mr.  Bagshawe,  Mr.  E.  O.  White, 
and  Mr.  Winstanley,  appeared  for  the  several  parties;  and  Lord 
SeUey  v.  Lord  Lake  (i)  was  referred  to. 

The  Vice-Chancellor: 

I  think  it  impossible  to  say  from  this  will,  that  the  testator  did 
not  mean  to  give  four  legacies  of  1002.  I  think  that  he  has  done 
so ;  and  there  being  no  dispute  as  to  the  number  of  children,  let 
each  of  them  take  a  legacy  of  1001. 

(1)  49R.E.  316(1  Beav.  146). 
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HUSKISSON  v.  BRIDGE.  mi. 

Feb  28 
(4  De  G.  &  Sm.  245—248 ;  S.  0.  20  L.  J.  Oh.  209 ;  15  Jur.  738.)  ___  # 

A  testator,  after  bequeathing  his  residuary  estate  to  his  wife,  directed  a   BR5?iJ*yTp 
schedule  to  be  made  of  it,  and  expressed  his  wishes  as  to  the  disposition  "" 

thereof,  but  concluded  by  saying,  that  it  was  not  his  intention  to  deprive         *■        ■* 
her  of  the  exercise  of  the  entire  right  over  the  property :  Held,  that  the 
directions  were  merely  precatory. 

The  question  in  this  case  was,  whether  the  requests  contained  in 
a  will  were  precatory  or  constituted  effectual  trusts.  The  testator 
William  Swan,  by  his  will,  dated  the  16th  June,  1827,  bequeathed 
unto  his  wife,  Mary  Swan,  the  whole  of  his  property  and  effects  of 
every  description,  both  real  and  personal,  "  to  use  and  enjoy  the 
whole,  the  interest  arising  from  the  same,  in  the  fullest  and  most 
unconstrained  manner,  subject,  nevertheless,  to  the  following 
provisions,  donations,  and  stipulations,"  &c. : 

After  giving  legacies  to  relations  of  the  testator  and  of  his  wife, 
the  will  proceeded  thus  :  "  It  is  likewise  my  will  and  desire,  that  a 
full  and  particular  schedule  be  taken  of  all  my  property  (of  which  I 
have  left  amongst  my  papers  a  memorandum) ;  and  that  such  of  my 
property  as  is  placed  in  the  funds,  or  at  interest,  as  well  as  shares 
in  any  concern,  shall  remain  and  continue  in  the  same  situation  as 
at  the  time  of  my  decease,  at  interest,  for  the  sole  use,  benefit,  and 
advantage  of  the  aforesaid  Mary  Swan,  my  very  sincere  friend  and 
faithful  wife.  And  it  is,  moreover,  my  particular  will  and  desire, 
that  she  the  said  Mary  Swan,  knowing  the  great  uncertainty  of  human 
existence,  do,  as  soon  as  can  conveniently  be  done,  make  her  own 
will  and  testament ;  and  it  is  also  my  will  and  desire,  that  the  said 
will  be  made  in  such  a  manner  that  my  whole  property,  which,  at 
my  dear  wife's  decease,  may  be  then  remaining,  shall  be  so  divided 
between  the  relations  hereinbefore  mentioned,  as  shall  be  pretty 
nearly  equal  in  amount,  between  my  own  relations  and  those  of  my 
dear  wife,  and  in  such  portions  to  each  individual  as  she  may  think 
they  deserve,  or  by  their  respectful  or  kind  behaviour  to  herself 
they  appear  to  have  merited  at  her  *hands.  It  is  also  my  will  and 
desire,  that  my  dear  wife  should  be  at  liberty,  during  her  lifetime, 
to  afford  such  assistance  to  the  relations  of  either  side  as  she  may 
think  they  deserve,  or  as  she  can  afford  without  doing  injury  to  her 
own  circumstances,  or  abridging  her  own  comforts.  The  numerous 
small  bequests  in  this  will  will  be  found  to  amount  to  between 
1,2001.  and  1,800!.,  which  will  not  distress  the  circumstances  of  my 
dear  wife,  and  which  I  hope  she  will  approve — they  will  serve  at 
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Huskisson  least  to  prove  to  the  parlies  that  they  were  not  forgotten ;  but  I 
Bridge.  ^ave  thought  it  right  to  bequeath  the  principal  part  of  my  property 
to  my  dear  wife,  to  repay  her,  as  far  as  it  is  in  my  power,  for  the 
extraordinary  pains  she  has  taken  by  her  prudent  economy  in 
assisting  to  acquire  it.  I  thus  leave  it  at  her  own  disposal  (almost 
without  restraint),  that  she  may  have  it  more  in  her  power  to  remu- 
nerate those  the  best  who  may  have  been  found  the  most  deserving 
of  her  favours.  It  is  also  my  will,  and  I  hereby  constitute  and 
appoint  the  aforesaid  Mary  Swan,  my  dearly  beloved  wife,  to  be  the 
whole  and  sole  executrix  of  this  my  last  and  only  will  and  testament, 
being  of  opinion  that  she  will  do  strict  justice  to  all  the  parties 
interested  in  the  just  division  of  my  property.  I,  however,  beg  to 
recommend  to  the  consideration  of  my  dear  wife,  in  the  event  of  her 
surviving  me  and  making  a  will,  the  propriety  of  securing  by  her 
will  a  portion  of  what  she  may  dispose  of  to  female  relations,  if  not 
the  whole,  in  such  a  manner  as  it  may  be  for  their  own  use  and 
benefit,  so  as  to  protect  them  against  improper  conduct  on  the  part 
of  any  husband  of  such  as  are  married,  or  of  them  that  may  here- 
after become  so.  And,  lastly,  with  a  view  of  guarding  against  a 
possible  case  happening  to  my  dear  wife  in  her  present  ill  state  of 
health,  arising  from  any  disease,  or  by  increased  infirmities  of  any 
kind,  so  as  to  be  rendered  unable  to  make  a  will  in  the  manner  by 
me  previously  suggested  (in  regard  to  the  mode  of  disposing  of  my 
C  *2*7  ]  property),  as  well  as  to  prevent  *the  consequences  which  would 
arise  from  her  dying  intestate,  I  further  will  and  direct,  that  in  such 
case  (and  that  case  only)  the  whole  of  my  freehold,  leasehold,  and 
personal  property,  of  every  description,  shall  be  sold  to  the  best 
advantage,  as  soon  as  conveniently  may  be  after  the  decease  of  my 
dearly  beloved  wife ;  and,  after  paying  all  debts  and  demands  which 
may  be  then  due  from  either  of  us,  as  also  the  charges  and  expenses 
of  funerals,  proving  this  my  will,  and  attendant  thereon,  the  clear 
residue  or  surplus  to  arise  therefrom  to  go  to  and  amongst  the 
before-named  several  relations,  both  on  my  side  as  well  as  on  Mrs. 
Swan's,  to  whom  I  have  by  this  my  will  given  specific  legacies,  in 
manner  following :  To  my  brother  Simon  the  further  sum  of  1,(XXM. ; 
to  my  said  nephews,  Charles  Swan  and  Israel  Taylor,  and  to  my 
niece  Sarah  Bridges,  Die  additional  sum  of  200/.,  a  distinction  I 
consider  I  am,  in  the  event  sought  to  be  guarded  against,  well 
entitled  to  make  to  my  own  relations;  and  with  respect  to  Mrs. 
Swan's  two  nephews,  James  Gyles  and  John  Gyles,  to  whom  I  have 
before  given  1002.  each,  it  is  my  wish  they  should  respectively 
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receive  200Z.  further  in  the  event  before  alluded  to  taking  place,  Huskisson 
making  in  the  whole  300Z.  a  piece.'*  "And  as  to  the  amount  bridgk. 
remaining,  the  residue,  after  the  above  several  payments  and 
bequests  are  made  and  discharged,  I  direct  the  same  to  be  divided 
between  the  whole  of  the  legatees,  except  James  Gyles  and  John 
Gyles."  The  will  concluded  thus:  "And  in  such  said  case  of 
intestacy  occurring,  I  do  appoint,  but  not  otherwise,  my  said 
brother  Simon  Swan  and  my  friend  Mr.  John  Abbott  executors,  to 
carry  my  wishes  into  effect.  But  it  is  my  express  will  and  deter- 
mination that  this  precautionary  clause  or  power  lastly  provided 
for  is  not  to  do  away  with,  or  in  the  least  deprive  my  said  wife  from 
exercising  the  entire  right  and  will  over  my  said  property,  should 
she  be  enabled  to  carry  it  into  effect  in  the  way  I  have  before  left 
it  to  her,  or  in  any  other  most  agreeable  to  herself." 

Mr.  Swanston  and  Mr.  Piggott  were  for  the  plaintiffs,  the       [ 24s  J 
trustees  of  the  will. 

The  Attorney-General  and  Mr.  Sidebottom,  for  the  widow, 
contended,  that  the  directions  were  merely  precatory,  except  as 
regarded  the  pecuniary  legacies. 

Mr.  Russell,  Mr.  Teed,  Mr.  Wigram,  Mr.  Bacon,  Mr.  Lloyd, 
Mr.  R.  Palmer,  Mr.  Rogers,  Mr.  Bird,  Mr.  Hetherington,  Mr.  W.  H. 
Smith,  and  Mr.  Kingston  were  for  other  defendants. 

The  following  cases  (among  others)  were  cited :  Malim  v. 
Keighley  (l),  Meredith  v.  Heneage  (2),  Cuthbert  v.  Punier  (8),  Knight 
V.  Knight  (4),  Johnston  v.  Rowlands  (5),  BardsweU  v.  Bardswell(6)t 
Green  v.  Harvey  (7). 

Thb  Vich-Chancbllor  : 

I  should  have  thought  this  case  one  of  great  difficulty;  and  I 
will  not  say  when  or  how  I  should  have  decided  it,  but  for  the 
concluding  paragraph  of  the  will.  That  paragraph,  closing  with 
the  words  "most  agreeable  to  herself,"  plainly  shows  that  the 
desires  and  wishes  which  the  testator  before  expressed  were  merely 
precarious.  I  am  of  opinion  that  the  widow  took  the  whole 
absolutely,  subject  to  the  payment  of  the  legacies. 

(1J2R.R.  229  (2  Ves.  Jr.  335).  (5)  79  B.  R.  245  (2  De  G.  &  3m.  356). 

(2)  27  B.  B.  243  (1  Sim.  542).  (6)  47  B.  B.  252  (9  Sim.  319). 

(3)  24  B.  B.  104  (Jac.  415).  (7)  58  B.  B.  127  (1  Hare,  428). 

(4)  52  B.  B.  74  (3  Beav.  H8). 
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i86i.  METHOLD  v.  TURNER. 

Jfob  27 

— L  "  (4  De  G.  &  Sm.  249—253 ;  S.  0.  20  L.  J.  Ch.  201 ;  15  Jur.  810.) 

Knight* 
Bbucb,  V.-C.  ^  father,  by  will,  directed  the  income  of  his  real  and  personal  estate  to 

r  249 1  ^°  ezPen^e^»  **  *he  trustees  might  think  fit,  in  the  maintenance  of  his  son, 

a  lunatic,  and  gave  the  corpus  so  that  it  vested  in  the  lunatic  absolutely. 
Afterwards,  the  mother  of  the  lunatic  gave  her  personal  estate  to  trustees, 
upon  trust,  to  apply  a  sufficient  part  of  the  income  in  his  maintenance, 
with  a  direction  to  accumulate  the  surplus,  and  gave  the  corpus  and 
accumulations  over :  Held,  that  the  mother  had  dedicated  the  whole  of  the 
income  of  her  estate  for  the  benefit  of  her  son,  subject  to  a  provision  that 
the  surplus  should  be  added  to  the  principal,  and  that  the  question  of  con- 
tribution between  the  two  estates  to  the  lunatic's  maintenance  must  be 
decided  solely  with  reference  to  his  interest ;  and  the  income  of  the  mother's 
estate  alone  being  insufficient  for  the  lunatic's  maintenance,  the  whole 
thereof  must  be  applied  for  that  purpose  in  the  first  instance,  before  any 
part  of  the  income  of  the  father's  estate  should  be  applied. 

A  testator  named  Bird,  by  his  will,  dated  the  9th  of  May,  1814, 
gave  all  his  residuary  real  and  personal  estate  to  three  trustees, 
upon  trust,  during  the  joint  lives  of  his  widow  Mrs.  Bird,  and  his 
son  Baily  Bird,  and  whilst  they  both  remained  unmarried,  to  pay 
the  annual  income  to  Mrs.  Bird,  for  the  support  and  maintenance 
of  herself  and  Baily  Bird  his  son ;  and  if,  during  Mrs.  Bird's  life, 
either  she  or  Baily  Bird  should  marry,  upon  trust,  after  such 
marriage,  during  Mrs.  Bird's  life,  to  pay  her  an  annuity ;  and  if 
Baily  Bird  should  have  any  child,  who  should  attain  the  age  of 
twenty-one  years,  to  raise  a  sum  for  such  child ;  and  upon  trust, 
after  the  death  of  Mrs.  Bird,  or  upon  the  marriage  of  her  or  of 
Baily  Bird,  to  pay  such  income,  subject  to  the  annuity,  to  Baily 
Bird,  or  to  expend  the  same  in  such  manner  as  the  trustees  should 
think  proper,  in  the  maintenance  or  for  the  benefit  of  Baily  Bird 
and  his  child  or  children,  during  his  life  ;  with  trusts  over,  which, 
in  the  events  that  happened,  vested  the  whole  of  the  father's  estate 
in  Baily  Bird.  The  testator  then  expressed  his  earnest  entreaty  to 
the  trustees,  after  his  wife's  death  or  marriage,  to  take  special  care 
that  his  son  should  be  always  creditably  and  decently  dressed,  and 
that  he  should  be  provided  with  a  reasonable  quantity  of  pocket 
money  in  silver ;  and  he  requested  them  to  employ  proper  persons 
to  superintend  his  estates,  and  to  take  care  that  the  same  were  kept 
in  good  repair,  order,  and  condition. 

The  testator  died  in  October,  1815,  leaving  Mrs.  Bird  his  widow, 
and  Baily  Bird  his  son,  surviving. 
[  250  ]  Mrs.  Bird,  who  continued  Mr.  Bird's  widow  to  the  time  of  her 

decease,  by  her  will,  dated  the  22nd  of  April,  1881,  gave  her 
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residuary  personal  estate  to  trustees,  upon  trust,  in  the  first  place,  to  Methold 
apply  a  sufficient  part  of  the  income  in  the  maintenance  and  support  turner. 
of  her  son  Baily  Bird,  during  his  life,  taking  especial  care  to 
provide  him  with  every  comfort  suitable  to  his  situation  in  life,  and 
with  sufficient  pocket  money  ;  and  in  the  next  place  to  set  apart  a 
further  portion  of  the  income,  sufficient  for,  and  to  apply  the  same 
in,  keeping  and  maintaining  a  horse  and  gig  for  his  use ;  and  in 
case  there  should  be  any  surplus  of  the  income  remaining  unapplied 
to  any  of  the  above  purposes,  then  she  directed  that  such  surplus 
should  be  considered  as  principal  money,  and  invested  accordingly  ; 
and  she  then  bequeathed  such  principal  money,  and  the  capital  of 
her  residuary  personal  estate,  upon  trust,  for  the  benefit  of  persons 
therein  mentioned. 

The  testatrix  died  in  August,  1882. 

Baily  Bird,  the  son,  though  always  of  weak  intellect,  was  not 
found  a  lunatic  until  1818.  He  was  unmarried  at  the  decease  of 
his  mother.  By  different  orders  made  in  the  lunacy,  certain  annual 
sums  had  been  directed  to  be  paid  for  the  maintenance  of  the 
lunatic.  During  Mrs.  Bird's  life,  the  sums  ordered  to  be  paid  for 
maintenance  were  duly  paid  out  of  the  father's  estate. 

After  the  mother's  death,  other  orders  were  made  in  the  lunacy, 
for  the  maintenance  of  the  lunatic. 

The  trustees  under  the  father's  will  were  different  persons  from 
the  trustees  under  the  mother's  will.  By  a  family  arrangement, 
the  whole  income  of  the  father's  estate  was  applied  in  maintenance 
of  the  lunatic,  and  the  income  of  the  mother's  estate  was  accumu- 
lated, without  prejudice  to  the  liability  of  the  funds  to  contribute 
to  the  lunatic's  maintenance. 

Under  these  circumstances,  a  bill  was  filed  by  the  lunatic,  by  the 
committee  of  his  estate,  against  the  executors  and  "trustees  under       [  *25i  ] 
the   wills  of   Mr.   and  Mrs.   Bird,   and  the  persons  beneficially 
interested  under  Mrs.  Bird's  will,  subject  to  the  lunatic's  interest 
in  the  income. 

After  stating  the  above  facts,  the  bill  prayed  for  a  declaration, 
that  the  accumulated  fund  arising  from  the  mother's  estate  belonged 
to  the  estate  of  the  lunatic,  and  that  the  income  of  the  mother's 
estate  might,  for  the  future,  be  applied  in  the  first  instance  for 
his  maintenance,  in  exoneration  of  the  income  arising  from  his 
father's  estate. 

The  plaintiff  having  died  in  1846,  the  suit  was  revived  by  his 
administrator. 
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Mbthoij)  Mr.  Roundell  Palmer  and  Mr.  Miller  for  the  plaintiff: 

t?. 
Tubnkr.         The  rule  in  equity  is,  that,  where  there  are  two  funds  applicable 

to  the  maintenance  of  an  infant  or  a  lunatic,  and  the  income  of 

both  funds  is  more  than  is  necessary  for  the  maintenance,  the 

interest  of  the  infant  or  lunatic  alone  determines  on  which  fund 

the  burthen  of  the  maintenance  is  to  be  primarily  laid :  Foljambe 

v.  Willoughby  (l)  and  Bruin  v.  Knott  (2).     *     *     * 

The  Attorney -General,  Mr.  Metcalfe,  and  Mr.  Fooks,  for  the 
personal  representatives   of   the  mother's  estate  and  the 
[  *«62  ]  *persons  beneficially  interested  under  it : 

It  must  be  presumed  that  Mrs.  Bird  knew  the  provisions  of  her 
husband's  will.  With  this  presumption,  the  true  construction  of 
her  will  is,  that,  in  case  the  income  of  the  father's  estate  shall 
prove  insufficient  for  the  maintenance  of  the  son,  then  the  income 
of  her  estate  was  to  be  applied  to  make  good  the  deficiency.   *   *   * 

The  Vice-Chancellor  : 

The  testatrix,  when  she  made  her  will,  was  aware  of  the  will  of 
her  husband,  of  which,  indeed,  she  was  an  executrix ;  but  judging, 
as  well  as  I  can,  from  what  is  before  me,  I  do  not  think  that  her 
mind  was  at  all  addressed  to  any  question  of  priority  or  contribution 
between  her  own  fortune  and  the  fortune  of  her  husband,  as  far  as 
her  son  might  be  concerned.  Whether  that  was  through  her  own  for- 
getfulness  or  inattention,  or  through  the  forgetfulness  or  inattention 
of  any  other  person,  or  without  any  forgetfulness  or  any  inattention, 
I  do  not  know :  thus,  however,  the  matter  appears  to  me.  That 
being  so,  I  apprehend,  that,  according  to  the  true  construction  of 
this  will,  she  has  devoted  the  whole  of  her  income  distinctly  to  the 
benefit  of  her  son  during  his  life,  with  this  provision,  that,  if  it 
should  be  more  than  sufficient  for  that  purpose,  the  surplus  should 
be  accumulated  and  added  to  the  principal.  I  agree  that,  when  we 
are  informed  of  the  amount  of  her  income,  it  is  unlikely  that  she 
should  have  considered  there  would  be  a  surplus,  unless  he  had  a 
[  #263  J  provision  from  some  other  source.  That  probability,  however,  *or 
that  conjecture,  does  not  afford  a  judicial  or  safe  ground  upon  which 
to  act.  The  consequence  is,  I  am  of  opinion,  that  he  is  to  be  treated 
as  tenant  for  life  under  the  will  of  the  mother,  subject  only  to  a 
clause  which  did  not  take  effect;  and  that  the  question  of  contribution 

(1)  25  E.  B.  178  (2  Sim.  &  St.  166).      Euas.  &  My.  371). 
See  also  Re  Ashley,  32  H.  R.  127  (1  (2)  65  fi.  E.  454  (1  Ph.  572). 
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or  priority  between  the  income  under  his  father's  will  and  the  Methold 
income  under  his  mother's  will  is  one  to  be  considered  and  regu-  tukneb. 
lated  solely  with  a  view  to  the  personal  interests  of  the  tenant  for 
life  himself;  and  it  is  plain  that  his  interest  will  be  best  considered  by 
treating  the  income  under  the  mother's  estate  as  applicable  in  the 
first  instance  for  the  purposes  to  which  the  mother  has  devoted  it : 
and  I  so  declare. 


SMITH  v.  STEWART  (1).  "«. 

v   '  Feb.  22. 

(4  De  G.  &  Sm.  253—256  ;  S.  C.  20  L.  J.  Ch.  205  ;  15  Jur.  834.)  March  8. 

A  testator  directed  his  residuary  real  and  personal  estate  to  be  divided       Knight 
into  fourteen  shares,  and  gave  these  shares  to  persons  whom  he  named,  and   Bruce,  V.-G. 
directed  that  the  whole  of  them  should  have  the  benefit  of  survivorship         r  253  1 
between  them,  in  the  event  of  any  one  or  more  of  them  dying  without 
leaving  issue:  All  the  legatees  survived  the  testator :  Held,  that  the  bequest 
had  not  vested  indefeasibly  in  the  legatees  at  the  death  of  the  testator. 

This  was  a  special  case  for  the  opinion  of  the  Court,  under  the 
provisions  of  the  statute  18  &  14  Vict.  c.  85.  It  stated  in  effect  as 
follows : 

Thomas  Smith,  of  Gibraltar,  master  shipwright,  being  at  the  time 
of  his  death  possessed  of  considerable  personal  estate,  by  his  will, 
dated  the  18th  of  August,  1849,  after  directing  the  payment  of  his 
just  debts,  and  funeral  and  testamentary  expenses,  and  bequeathing 
a  pecuniary  and  specific  legacy,  gave  as  follows :  "  I  give  my  gold 
watch  to  my  brother  James,  in  case  of  his  death  before  me  to  my 
sister  Agnes,  and  in  case  also  of  the  death  of  my  sister  Agnes  before 
me,  then  to  the  eldest  son  of  my  sister  Agnes ;  and  as  to  all  the 
rest,  residue,  and  remainder  of  my  property,  both  real  and  personal, 
and  of  every  nature  and  kind  whatsoever  and  wheresoever,  I  direct 
the  same  to  be  divided  into  fourteen  equal  parts  or  shares ;  and  I 
give,  devise,  and  bequeath  the  said  fourteen  shares  in  manner 
following,  that  is  to  say,  to  my  brother  James  *Smith,  now  or  late  t  *254  ] 
of  Penceraig,  by  Boss,  in  Herefordshire,  his  heirs  and  assigns,  three 
shares ;  to  my  sister  Agnes,  the  wife  of  John  Affleck,  now  or  late  of 
Brunswick  Street,  Edinburgh,  her  heirs  and  assigns,  one  share;  to 
the  four  children  of  my  said  sister  Agnes,  their  heirs  and  assigns, 
one  share  each ;  to  the  four  children  of  my  deceased  sister  Euphemia, 
formerly  the  wife  of  George  Knight,  late  of  Little  France,  near 
Edinburgh,  deceased,  their  heirs  and  assigns,  one  share  each ;  and 

(1)  Bowers  v.  Bowers  (1870)  L.  E.  5  Imjrmn  v.  Svutten  (1874)  L.  B.  7  U.  L. 
Ch.  244,  39  L.  J.  Ch.  351,  23  L.  T.  35 ;      408,  44  L.  J.  Ch.  55,  31  L.  T.  215. 
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[256] 


to  the  two  children  of  my  deceased  sister  Grace,  formerly  the  wife 

of Lees,  late  of ,  deceased,  their  heirs  and  assigns,  one 

share  each.  And  I  direct  that  the  whole  of  the  said  legatees  shall 
have  the  benefit  of  survivorship  between  them,  in  the  event  of  any 
one  or  more  of  them  dying  without  leaving  issue."  The  testator 
appointed  John  Stewart  and  George  Bowsell  his  executors.  He 
died  in  September,  1849,  leaving  all  the  legatees  named  in  his  will 
surviving.  The  executors  proved  the  will  in  the  Supreme  Court 
of  Gibraltar  and  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury,  and  had  in  their  hands  a  considerable  sum  of  money, 
part  of  the  residuary  personal  estate.  The  question  was,  whether, 
according  to  the  proper  construction  of  the  will,  the  legatees  were 
entitled  to  absolute  interests,  or  whether  their  shares  were  liable  to 
any  and  what  right  of  survivorship. 

Mr.  Cairns,  for  the  plaintiffs,  referred  to  Shergold  v.  Boone  (i), 
Farthing  v.  Allen  (2),  and  Home  v.  Pillans  (3). 

Mr.  Bacon  and  Mr.  Selwyn  appeared  for  the  defendants. 


March  8.        ThB  VlCE- CHANCELLOR  : 

The  question  in  this  special  case  is,  as  to  the  meaning  of  the 
words  "  dying  without  leaving  issue,"  contained  in  the  will  to  be 
interpreted.  Three  constructions  have  been  or  may  be  suggested, 
namely, 

First,  that  they  mean  "  dying  in  my  lifetime,  without  leaving 
issue." 

Secondly,  that  they  mean  "  dying  after  my  decease,  without 
leaving  issue." 

Thirdly,  that  they  mean  "  dying,  whether  in  my  lifetime  or  after 
my  decease,  without  leaving  issue." 

It  is  only  necessary  to  decide  whether  the  first  construction  is 
right  or  wrong ;  for  (as  I  understand,)  all  the  legatees  mentioned 
in  the  will  are  alive.  This  construction  appears  to  me  one  not 
according  to  the  proper  force,  ordinary  sense,  or  presumptive 
meaning  of  the  words ;  and,  therefore,  not  to  be  adopted,  unless  a 
departure  from  that  proper  force,  ordinary  sense,  or  presumptive 
meaning  is  required  by  the  context,  or  any  extrinsic  circumstances, 
if  any,  admissible  in  evidence.     But  extrinsic  circumstances  here 


(1)  9E.  E.  195(13Ves.  370). 

(2)  17  E.  B.  223  (2  Madd.  310). 


(3)  39  B.  B.  116  (2  My.  &  K.  15). 
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are  out  of  the  case ;  so  that  the  only  point  is  upon  the  context.  The 
provisions  respecting  the  watch  seem  to  me,  if  not  immaterial, 
rather  to  bear  against  them  for  the  first  construction.  The  language 
of  contingency,  which  the  testator  has  used,  is  certainly  not  incor- 
rect; the  proposition,  that  a  man  will  die  without  leaving  issue, 
being  plainly  very  different  from  the  proposition  that  a  man  will 
die.  It  may  be  noticed  also,  that,  if  thd  brother  James  Smith  had 
died  in  the  testator's  lifetime,  the  shares  given  to  him  must  have 
lapsed,  whether  he  left  issue  surviving  or  not  surviving  the  testator, 
or  left  no  issue ;  for  there  is  no  gift  by  way  of  substitution  or  other- 
wise to  any  issue  of  James  Smith,  whose  name  I  have  of  pourse 
selected  merely  by  way  of  instance. 

On  the  whole,  my  opinion  is,  that  the  context  does  not  warrant 
a  departure  from  the  proper  force,  ordinary  sense,  or  presumptive 
meaning  of  the  words  under  consideration ;  that  the  first  construc- 
tion cannot  be  adopted ;  and  that  one  of  the  other  two  is  right :  a 
conclusion  not,  I  think,  forbidden  by  Cambridge  v.  Rotes  (l),  nor  one 
that  I  am  bound  by  any  authority,  previous  or  subsequent  to  another 
Gibraltar  case,  that  of  Billings  v.  Sandom  (a),  to  avoid. 


Smith 
Stewart. 


[256] 


STKAFFON'S  EXECUTORS'   CASE. 
(In  re  The  North  op  England  Joint-Stock  Banking  Com- 
pany, and  of  The  Joint-Stock  Companies  Winding-up 
Acts,  1848  and  1849.) 

(4  De  G.  &  Sm.  256—261.) 
[Affirmed  on  appeal,  as  reported  in  1  D.  M.  &  G.  576.] 


1851. 
March  10. 

[266] 


BACON  v.  COSBY. 

(4  De  G.  A  8m.  261—264  ;  S.  C.  20  L.  J.  Ch.  213 ;  15  Jur.  695.) 


1851. 
March  12, 17. 


[261] 


Enioht 
A  testator  who  died  in  1837  left  his  entire  fortune  equally  divided  Bbucb,  V.-C. 

between  his  two  daughters,  and  directed  that  his  youngest  daughter's 

portion  should  devolve,  in  case  of  her  dying  without  children,  to  his  eldest 

daughter  and  her  children :  Held  that  the  youngest  daughter  took  an  estate 

tail  in  the  realty  and  an  absolute  interest  in  the  personalty  bequeathed  as 

her  portion. 

Two  ante-nuptial  settlements  of  even  date,  one  of  realty  and  the  other  of 

personalty :  Held,  to  be  one  settlement  for  the  purpose  of  putting  to  her 


(1)  6  R  B.  199  (8  Yes.  12). 


(2)  1  Br.  C.  C.  393. 
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Bacon  election  a  person  whose  property  was  affected  by  one,  and  who  claimed 

«.  a  benefit  under  the  other;    and  the  circumstance  that  her  property  so 

Cosby.  affected  was  a  remainder  in  tail,  which  the  settlor  might  have  barred,  was 

unsuccessfully  relied  upon  in  favour  of  a  contrary  view. 

Robrrt  Ashworth,  by  his  will,  dated  the  1st  of  November,  1887, 
gave  as  follows :  "  I  hereby  revoke  all  wills  and  testaments  and  codicils 
that  I  may  have  made,  and  leave  my  entire  fortune  equally  divided 
between  my  two  daughters,  the  part  that  I  may  have  already  given 
to  my  youngest  being  considered  to  form  part  of  her  moiety.  I  like- 
wise direct,  that  the  portion  of  my  said  youngest  daughter  Marie 
shall  devolve,  in  the  case  of  her  dying  without  children,  to  my  eldest 
daughter  Emily  and  her  children." 

The  testator  died  in  December,  1887,  leaving  him  surviving  his 
two  daughters  mentioned  in  his  will.  The  elder  Emily,  the  wife  of 
Sidney  Cosby,  had,  at  the  date  of  the  will,  and  of  the  testator's 
death,  two  children. 

The  younger  Margaret  Marie  Schomberg  was  a  widow  at  the 
dates  of  the  will  and  of  the  testator's  death,  and  had  had  no  child. 

In  July,  1841,  Mrs.  Schomberg  married  Mr.  Wellesley  Pole  Cosby ; 
and  on  that  occasion  two  settlements  were  made,  one  of  her  real 
estate  and  the  other  of  her  personal  estate.  Both  bore  date  the  1st 
of  July,  1841,  and  were  executed  prior  to  the  marriage,  and  on  the 
same  day.  There  were  three  trustees  of  the  former  settlement,  and 
the  same  three  with  a  fourth  trustee  of  the  latter,  and  neither 
settlement  referred  to  the  other.  By  the  settlement  of  the 
realty,  the  undivided  moiety  or  other  the  part  or  share,  estate  or 
[  *262  ]  interest,  of  or  to  which  Mrs.  Schomberg  *was  entitled  under  her 
father's  will,  or  as  one  of  his  co-heiresses-at-law,  was  expressed  to  be 
conveyed  upon  trust  for  Mrs.  Schomberg  for  life,  with  remainder 
to  the  use  of  Mr.  Wellesley  Pole  Cosby  for  his  life,  with  remainder 
to  the  use  of  the  children  of  the  intended  marriage  in  fee,  but  if 
there  should  be  none,  to  the  use  of  Emily  Cosby  for  life,  with 
remainder  to  the  use  of  her  children  as  she  should  appoint,  and 
subject  to  such  appointment  to  the  use  of  all  her  children  in  equal 
shares  as  tenants  in  common  in  fee.  The  trusts  of  the  settlement  of 
the  personalty  were  similar  to  the  uses  of  the  realty,  and  each  settle- 
ment gave  power  to  Mrs.  Schomberg,  in  the  event  of  her  surviving 
her  then  intended  husband,  Mr.  W.  P.  Cosby,  to  appoint  a  life 
interest  in  the  settled  property  to  any  future  husband  after  her 
decease. 

In  1848,  Mr.  W.  P.  Cosby  died.  In  1846,  Mrs.  W.  P.  Cosby 
married  a  third  time.     She  afterwards  by  a  will,  and  by  two  deeds 
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of  appointment,  exercised  the  powers  given  by  both  of  the  contem-  Bacon 
poraneous  settlements  by  appointing  a  life  interest  to  her  third  Cosby. 
husband,  Mr.  Bacon,  after  her  death. 

She  died  in  1850,  without  having  had  a  child ;  and  Mr.  Bacon 
soon  afterwards  instituted  the  present  suit  against  the  trustees  of 
the  settlement,  and  against  Mrs.  Bacon's  sister  and  her  two  chil- 
dren, seeking  to  have  effect  given  to  the  appointment  made  in  his 
favour  by  his  late  wife;  and  praying,  that  Mrs.  Bacon  might  be 
declared  to  have  been,  under  the  will  of  Mr.  Ash  worth,  entitled  to  an 
absolute  interest  in  her  share  of  the  personal  estate ;  and  that  it 
might  be  declared  that  Emily  Cosby  and  her  children  were  not 
entitled  to  the  benefits  given  them  by  the  settlement  of  personalty  of 
1841,  without  confirming  and  corroborating  the  settlement  of  the 
realty  of  the  same  date;  and  that  she  might  elect  to  confirm  the 
settlement  of  the  realty,  or  to  forego  the  benefit  given  to  her  under 
the  settlement  of  the  personalty. 

Mr.  J.  Parker  and  Mr.  Walford,  for  the  plaintiff,  contended,        [  263  ] 
first,  that,  upon  the  true  construction  of  the  will,  Mrs.  Schomberg 
took  an  absolute  interest  in  the  personal  estate. 

The  Vice-Chancellor  desired  to  hear,  in  the  first  place,  the 
arguments  against  this  construction. 

Mr.  Russell  and  Mr.  C.  Hall  for  Mrs.  Cosby  : 

In  many  cases  the  same  words  have  different  interpretations  when 
applied  to  realty  and  personalty.  After  giving  to  Mrs.  Schomberg 
an  absolute  interest  in  one  moiety,  the  testator  engrafts  upon  it  a 
gift,  by  way  of  executory  bequest,  in  a  certain  event,  viz.  her  dying, 
not  generally,  but  dying  without  children.  If  dying  without 
children  is  to  be  construed,  as  must  be  contended  on  the  other  side, 
"  dying  without  issue,"  the  clause  would,  as  regards  the  personalty, 
be  rendered  perfectly  inoperative  ;  and  the  Court  will  not  alter  the 
words  as  regards  the  personalty,  to  produce  such  a  rWlt  as  that. 

Mr.  Wigram,  Mr.  Elmsley,  Mr.  Torriano,  Mr.  Hislop  Clarke, 
and  Mr.  Karslake  were  for  other  defendants. 

The  Vicb-Chancbllor: 

According  to  the  whole  course  of  the  decisions  and  the  plainest 
rules  of  construction,  Mrs.  Bacon  would  have  been  held  to  take  an 
estate  tail  in  ihe  realty,  and  an  absolute  interest  in  the  personalty,  but 
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Cosby. 


[264] 


March  17. 


for  the  words  "  and  her  children  "  occurring  at  the  end  of  the  will, 
and  applied  to  the  elder  daughter,  coupled  with  the  fact  that  the 
elder  daughter  had  children  at  the  date  of  the  will.  This,  however, 
is  much  too  slight  and  conjectural  a  ground  for  departing  from 
a  settled  rule  of  construction.  The  plaintiff,  therefore,  is  entitled 
to  an  interest  for  his  life  in  the  personalty. 

Mr.  J.  Parker  and  Mr.  Walford  : 

The  plaintiff  is  also  entitled  to  a  life  estate  in  the  realty.  The 
two  settlements  are  to  all  intents  and  purposes  one.  But,  if  they 
were  actually  one,  no  question  could  arise  as  to  election ;  for  it  would 
be  clear  that  Mrs.  Cosby  could  not  refuse  to  give  effect  to  the 
limitation  of  the  realty  to  which  she  has  succeeded  as  tenant  in  tail, 
without  also  giving  up  the  benefits  given  to  her  in  the  personalty, 
which  absolutely  belonged  to  her  sister. 

Mr.  Russell  and  Mr.  C.  Hall  for  Mrs.  Cosby : 

The  only  instrument  under  which  Mrs.  Cosby  claims  an  interest 
is  the  settlement  of  the  personalty.  That  deed  does  not  affect  to 
dispose  of  any  property  of  Mrs.  Cosby's.  In  no  case  of  election 
have  there  been  two  instruments.  Another  consideration  is, 
that  no  consent  of  Mrs.  Cosby's  was  necessary  to  enable  her 
sister  to  dispose  of  the  real  estate.  An  enrolled  deed  was  all  that 
was  required  to  enable  Mrs.  Bacon  to  bar  the  entail,  if  she  had 
desired  to  do  so.  All  the  cases  of  election  are  cases  in  which  it  was 
necessary  for  the  person  claiming  a  benefit  to  do  something  to  give 
effect  to  the  disposition  of  some  other  property. 

Mr.  Wigram,  Mr.  Torriano,  Mr.  H.  Clarke,  and  Mr.  Karslake 
were  also  heard. 

The  Vice-Chancellor: 

Before  deciding  the  case,  I  should  wish  to  see  the  settlement 
itself  of  the  realty.  Subject  to  any  question  which  may  arise  on 
this  absent  document,  the  settlements  made  in  contemplation  of 
Mrs.  Schomberg's  second  marriage  must  be  taken  for  all  intents 
and  purposes  to  be  one  transaction,  in  the  same  manner  as  if  they 
were  both  contained  in  the  same  deed.  I  think  this  a  case  of 
election. 

On  this  day  the  settlement  was  produced,  and  his  Honour  remained 
of  the  same  opinion. 
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Ex  parte  PENFOLD  (1). 
In  re  FIELD  DUNN  BAKKEK. 

(4  De  G.  &  Sm.  282—284.) 

Incumbrancers  on  a  bankrupt's  property  under  an  agreement  for  security 
had  enforced  their  lien  against  the  assignees  in  a  Chancery  suit,  in  which 
the  subject  of  the  security  had  been  sold,  and  the  proceeds  applied  in 
reduction  of  the  debt :  Held,  that,  in  proving  for  the  residue,  the  mort- 
gagees were  entitled  to  set-off  the  income  of  the  property  accruing  due 
after  the  bankruptcy  against  the  interest  upon  the  debt  since  the  same 
period. 

This  was  a  petition  of  mortgagees  of  a  portion  of  the  bankrupt's 
estate,  by  way  of  appeal  from  the  decision  of  the  Commissioner, 
rejecting  the  appellants'  claim  to  set  off  the  income  of  the  proceeds 
of  the  mortgaged  property,  which  had  accrued  since  the  bankruptcy, 
in  reduction  of  the  interest  upon  the  mortgage  debt. 

By  an  agreement,  dated  the  16th  of  July,  1889,  the  bankrupt, 
amongst  other  things,  agreed  to  pay  to  the  petitioners  various  sums, 
amounting  to  6,965/.,  and  to  secure  the  above-mentioned  sums  and 
others,  by  granting  mortgages  on  certain  landed  securities  therein 
mentioned. 

No  part  of  the  principal  sums  was  paid,  but  the  interest  upon 
them  had  been  discharged  to  different  periods,  shortly  preceding 
the  bankruptcy. 

In  November,  1840,  the  fiat  issued. 

On  the  9th  of  April,  1842,  the  petitioner  filed  a  bill  in  Chancery 
against  the  assignees,  to  enforce  the  agreement  for  a  security. 

By  the  decree  in  the  suit,  dated  the  18th  of  February,  1846,  it 
was  declared  that  the  agreement  was  valid  and  binding,  and  ought 
to  be  carried  into  execution,  and  it  was  ordered  to  be  performed 
accordingly.  It  was  also  declared  (amongst  other  things)  that  the 
petitioners  were  entitled  to  have  their  proportion  of  the  sum  of 
6,9652.,  and  the  arrears  of  interest  due  in  respect  thereof,  raised  out 
of  the  said  securities,  and  the  interest,  rents,  and  proceeds  of  the 
premises  respectively ;  and  a  sale  of  the  property  was  directed,  with 
the  usual  directions. 

The  property  was  sold  under  the  decree;  and  in  August,  *1850, 
the  fund  in  Court,  consisting  of  the  proceeds  of  the  securities,  and 
the  rent  received  thereon  after  the  bankruptcy  but  before  the  sale, 
and  the  interest  and  other  profit  accrued  on  the  purchase  monies 
after  the  sales,  amounted  altogether  to  6,476/.  18*.  9d. 

[1892]  1  Ch.  639,  61  L.  J.  Oh.  273,  66 
L.  T.  19. 
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Knight 
Bruce,  V.-O. 
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(I)  In  re  London,  Windsor  and  Green~ 
wich  Hotels   Co.,   Quartermain't  case 
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Ex  parte  By  an  order  on  further  directions,  made  on  the  10th  August, 

1850,  the  fund  in  Court  was  ordered  to  be  applied,  as  therein 
mentioned,  in  payment  of  the  incumbrances  affecting  the  property, 
including  those  of  the  petitioners;  but  such  order  was  not  to 
prejudice  the  petitioners'  right  to  proceed  in  the  Court  of  Bank- 
ruptcy, to  make  such  proof  as  the  petitioners  could  establish  against 
the  estate  of  the  bankrupt,  in  respect  of  the  balance  remaining  due 
to  them  for  principal  and  interest. 

The  petitioners,  in  pursuance  of  the  leave  reserved  to  them  by 
the  order  on  further  directions,  tendered  their  respective  proofs  for 
balances ;  but  the  assignees  objected  to  the  proofs,  on  the  ground 
that  the  petitioners  were  not  entitled  to  apply  the  profits  accrued 
due  since  the  fiat  in  reduction  of  subsequent  interest.  The  Com- 
missioner decided  accordingly,  and  disallowed  such  part  of  the 
respective  proofs  of  the  petitioners. 

Mr.  R.  Palmer  and  Mr.  Lucas,  in  support  of  the  appeal,  [cited 
Ex  parte  Ramsbottom  (l)  and  other  cases]. 

Mr.  Bacon,  for  the  assignees,  referred  to  Ex  parte  Pollard  (2), 
and  contended,  that  the  order  in  Ex  parte  Ramsbottom  must  have 
been  made  by  consent. 

The  Vice-Changellor  : 

If  I  am  to  be  guided  by  Lord  Eldon's  order  in  Ramsbottom'* 
[♦284]  *case,  there  is  nothing  to  discuss;  for  that  case  closely  resembles 
this,  and  the  point  has  been  settled  by  a  Lord  Chancellor  of  the 
highest  authority.  It  has  been  suggested,  however,  that  that  order 
was  taken  by  consent.  There  is  nothing  on  the  records  of  the 
Court  to  denote  this,  and  I  see  no  good  reason  to  infer  that  it  was 
so.  Independently,  however,  of  that  decision,  I  think  the  petitioners 
right  on  principle. 

The  amount  of  principal  and  interest  due  at  the  time  of  the 
bankruptcy  must  be  deducted  out  of  the  produce  of  the  sale.  An 
account  must  be  taken  of  the  interest  upon  the  debts  since  the 
bankruptcy  on  one  side,  and  the  income  arising  from  the  security 
since  the  same  period  on  the  other,  and  the  one  must  be  set  against 
the  other.  If  the  interest  exceeds  the  income  it  will  be  lost.  If  the 
income  exceeds  the  interest  it  must  be  carried  to  account  in 
diminution  of  the  proof. 

Costs  of  both  parties  out  of  general  estate. 

(1)  2  Mont.  &  Ay.  79.  (2)  1  M.,  D.  &  De  G.  264. 
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HOBBY  v.  COLLINS. 

(4  De  G.  &  Sm.  289—293.) 

[This  case  is  referred  -to  at  some  length  and  was  finally  disposed 
of  in  the.  judgment  in  the  case  of  Briggs  v.  Chamberlain  (11  Hare,  69) 
in  a  manner  which  makes  it  unnecessary  to  retain  any  report;  of  the 
case  here. — 0.  A.  S.] 


1851. 
March  26. 
April  27. 


VINCENT  v.  The  BISHOP  op  SODOR  and  MAN. 

(4  De  G.  A  Sm.  294—312  ;  S.  C.  20  L.  J.  Ch.  433  ;  15  Jur.  365.) 

By  a  marriage  settlement,  a  freehold  estate,  held  for  lives,  was  limited, 
after  the  death  of  the  husband,  to  the  use  of  such  persons  as  a  married  lady, 
notwithstanding  coverture,  should,  by  will,  "  to  be  by  her  signed  and  pub- 
lished in  the  presence  of  and  attested  by "  two  witnesses,  appoint.  The 
lady,  by  will,  devised  "  the  estate  comprised  in  the  said  settlement,"  after 
her  husband's  death,  to  certain  persons,  and  signed  and  sealed  the  will, 
which  purported  to  be  "signed  and  sealed"  in  the  presence  of  "two 
witnesses : "  Held,  that  a  will  cannot  be  made  without  being  published, 
that  it  is  not  necessary  to  mention  the  word  "  published  "  in  the  attestation, 
and  that  the  power  was  validly  executed. 

Bemble,  that  Wright  v.  Wakefield  cannot  be  considered  to  be  in  force  since 
Burdett  v.  SpiUbury, 

The  hill  in  this  suit  was  filed  in  September,  1843,  by  Mr.  George 
Giles  Vincent,  as  one  of  the  executors  of  Dr.  John  Ireland,  Dean  of 
Westminster,  deceased,  against  the  Bishop  of  Sodor  and  Man,  as 
the  surviving  trustee  of  the  settlement  [dated  the  28th  of  January, 
1794,]  and  made  on  the  marriage  of  Dr.  Ireland  with  Miss  Susanna 
Short,  and  of  the  fund  in  question  in  the  cause,  and  also  executor 
named  in  the  paper  writing  signed  by  the  late  Mrs.  Ireland, 
deceased,  and  the  Rev.  William  Short  (another  executor  of  Dr. 
Ireland's  will),  and  Ralph  Barnes,  who  were  the  two  executors 
named  in  the  same  paper  writing,  and  against  the  several  persons, 
including  Mr.  William  Short,  who  were  interested  under  the  paper 
writing.  The  object  of  this  bill  was  to  obtain  the  judgment  of  the 
Court,  whether  the  paper  writing  or  will  of  Mrs.  Ireland  was  valid 
as  an  appointment  in  exercise  of  the  power  given  her  by  the 
marriage  settlement. 

The  cause  was  heard  on  the  4th  of  July,  1844,  before  the  Vice- 
Ghancellor  Sir  James  Wigram,  who  then  directed  the  Bishop  of 
Sodor  and  Man,  as  the  trustee  of  the  fund  comprised  in  the  settle- 
ment, to  receive  all  arrears  of  dividends  thereon,  and  pay  the  fund 
and  the  dividends  to  be  received  into  Court;  and  that  his  Lordship, 
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Vincent  and  the  defendant  Mr.  Barnes,  two  of  the  executors  named  in  the 
The  Bishop  paper,  should  be  at  liberty  to  take  proceedings  to  prove  the  same  as 
her  will,  as  they  might  be  advised. 

Proceedings  were  accordingly  taken — first,  in  the  Preroga- 
tive Court,  and  on  appeal  before  the  Judicial  Committee  of 
Privy  Council,  and  ultimately  the  will  was  admitted  to  proof, 
and  was  proved  by  the  Bishop  and  Mr.  Barnes  on  the  4th  of 
March,  1847. 

The  cause  was  heard  on  further  directions,  when,  after  an 
argument  which  occupied  two  days,  the  Vice-Chancellor  Wigram 
[•2i'5  J  directed  a  special  case  to  be  stated,  and  *that  the  opinion  of  her 
Majesty's  Court  of  Common  Pleas  should  be  taken  thereon. 

[By  the  above  mentioned  settlement  a]  certain  freehold  estate, 
held  for  certain  lives  still  in  existence,  and  limited  in  its  creation  to 
the  lessee,  his  executors,  administrators,  and  assigns,  was  conveyed 
to  the  trustees  of  the  said  settlement,  their  executors,  administrators 
and  assigns,  to  certain  uses  in  favour  of  the  said  John  Ireland  and 
Susanna  Short,  and  their  issue,  which  have  since  failed,  and,  after 
the  determination  thereof,  to  [such  uses  as  the  said  Susanna  Short 
should  at  any  time  during  her  intended  coverture,  by  any  deed  or 
writing,  with  or  without  power  of  revocation,  to  be  by  her  sealed 
and  delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  or 
by  any  writing  purporting  to  be  or  in  the  nature  of  her  last  will  and 
testament,  to  be  by  her  signed  and  published  in  the  presence  of  and 
attested  by  the  like  number  of  witnesses,  appoint ;  and  in  default  of 
appointment,  to  the  use  of  the  said  John  Ireland,  his  executors, 
[  296  ]  administrators  and  assigns,  for  their  own  use  and  benefit] .  The 
said  Susanna  Ireland,  formerly  Susanna  Short,  made  and  executed 
her  last  will  and  testament  in  writing,  or  appointment  in  writing  in 
the  nature  of  a  will,  dated  the  17th  of  February,  1826,  whereby  she 
devised  the  said  estate  comprised  in  the  said  settlement  after  the 
death  of  her  said  husband,  to  certain  of  her  relations  in  her  said  will 
named ;  and  she  appointed  her  executors,  and  concluded  her  said 
will  in  the  words  and  figures  and  form  following :  "  I  appoint  for 
executors  of  this  my  will  the  Eev.  Thomas  Vowler  Short,  the 
Rev.  William  Short  (my  two  nephews),  and  Ralph  Barnes,  Esq., 
attorney-at-law,  Exeter.  Susanna  Ireland  (l.s.),  February  17th, 
1826.  Signed  and  sealed  in  the  presence  of  Humphrey  Pritchett, 
apothecary,  18,  Great  Queen  Street,  Westminster,  Mary  Eames, 
housekeeper  to  Mrs.  Ireland." 


vol.  lxxxvii.]  1851.    CH.     4  DE  G.  &  SM.  296—806.  889 

The  said   Susanna  Ireland    departed    this  life  on  the   1st  of     vixoknt 
November,  1826,  and  in  the  lifetime  of  her  said  husband,  without  Thb  bI8H0P 
having  altered  or  revoked  her  said  will,  which  has  been  duly  proved,     op  Bodob 
pursuant  to  an  Order  of  her  Majesty  in  Council,  made  on  the  4th  of 
March,  1847,  confirming  a  report  of  the  Judicial  Committee  of  the 
Privy  Council  in  a  case  of  appeal  from  a  sentence  of  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury.    The  said  John  Ireland 
has  also  departed  this  life.    *     *     * 

The  question  for  the  opinion  of  the  Court  [was]  whether  the       [  301  ] 
said  Susanna  Ireland's  will,  or  appointment  in  the  nature  of  a 
will,  was  a  due  execution  of  the  said  power  of  'appointment  so      [  *302  ] 
limited  or  given  to  the  said  Susanna  Ireland  by  and  contained 
in  the  said  indenture  of  release  and  settlement  of  the  28th  of 
January,  1794. 

The  case  was  argued  in  Hilary  Term,  1849,  before  all  the  Judges 
of  the  Court  of  Common  Pleas. 

On  the  5th  of  May  following  their  Lordships  certified,  that,  in 
their  opinion,  Mrs.  Ireland's  will  (or  appointment  in  the  nature  of 
a  will)  was  a  due  execution  of  the  power  of  appointment  limited  or 
given  to  her  by  and  contained  in  the  indenture  of. release  and 
settlement  of  the  28th  of  January,  1794. 

The  cause  was  brought  before  Vice-Chancellor  Wigram  on  the 
equity  reserved,  and,  after  much  argument,  his  Honour,  on  the 
19th  of  November,  1849,  [directed  that  the  case  should  be  sent  for 
the  opinion  of  the  Court  of  Exchequer,  saying] : 

"  Considering  that  this  is  a  case  to  be  determined  by  a  court  of  [  305  ] 
law,  it  is  of  very  great  importance  that  I  should  know  on  what 
ground  the  court  of  law  has  proceeded.  I  cannot  with  any  satis- 
faction to  myself  confirm  this  certificate,  without  knowing  the 
reasons  upon  which  it  is  founded ;  and  I  do,  though  *with  great  [  *306  ] 
reluctance,  decide  that  this  case  should  be  sent  again  to  a  court  of 
law.  I  wish  the  parties,  however,  distinctly  to  understand  that  I 
do  not  myself  do  this  upon  the  ground  that  I  think  the  certificate 
may  not  be  supported.  The  law  is  really  in  such  a  state  of 
uncertainty,  that  for  me  to  confirm  it  in  the  present  instance 
would  not  be  adopting  the  opinion  of  the  court  of  law,  but  would 
be  giving  an  opinion  of  my  own.  The  same  case  must  go  to  some 
other  Court." 

***** 

This  case  was  argued  on  the  3rd  of  May,  1850,  before  the  full 
Court  of  Exchequer. 
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[  •807  ] 


Judgment  was  delivered  on  the  8th  of  July  by  Baron  Alderson, 
in  the  following  terms : 

We  shall  certify  in  this  case  to  the  Vice-Chancellor  that  we  are 
of  opinion  that  the  power  was  well  executed. 

By  the  settlement,  on  the  marriage  of  the  Dean  of  Westminster 
with  Miss  Susanna  Short,  a  power  was  given  to  that  lady  during 
her  coverture,  by  any  deed  sealed  and  delivered  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  or  by  her  last  will, 
signed  and  published  in  the  presence  of  and  attested  by  two  or 
more  witnesses,  to  appoint  certain  property  therein  mentioned  to 
such  uses  as  it  might  choose.  It  appears,  that,  by  her  will,  dated 
the  17th  of  February,  1826,  she  made  such  appointment.  The 
attestation  clause  is  as  follows  :  "  Signed  and  sealed  in  the  presence 
of  Humphrey  Pritchett,  described,  and  Mary  Eames,  described 
also."  The  question  is,  whether  this  is  sufficient.  It  depends 
upon  the  state  in  which  the  law  was  left  in  the  case  of  Doe  d. 
Burdett  v.  Spihbury  (l),  in  the  House  of  Lords.  We  are  unable  to 
see  *how,  after  that  decision,  the  law,  previously  considered  to  be 
established  by  the  well-known  case  of  Wright  v.  Wakefoid  (2),  can 
be  considered  in  force.  It  seems  to  us  that  it  was  by  the  decision 
of  Burdett  v.  Spihbury  overruled.  If  that  be  so,  it  is  quite  clear 
this  power  was  well  executed.  But  we  are  embarrassed  by  certain 
dicta  of  the  noble  Lords  by  whom  the  decision  of  Burdett  v. 
Spihbury  was  pronounced,  in  which  they  say  they  do  not  mean  to 
overrule  Wright  v.  Wakeford,  but  to  leave  its  authority  untouched, 
and  confine  their  decision  to  the  case  where  the  attestation  is 
general,  and  omit  altogether  all  mention  of  formalities  required  by 
the  power  to  be  attested.  But  even  if  this  case  be  so,  we  still  think 
this  power  was  well  executed.  It  is  conceded,  that  the  attestation 
need  not  follow  the  words  of  the  power  literally;  for  when  the 
power  given  is  to  be  exercised  by  signing  and  publishing  a  will,  by 
having  an  attestation  of  both  these  formalities,  it  would  clearly  be 
well  executed  if  the  attestation  expressed  that  it  was  signed  and 
delivered ;  and  this  was  expressly  so  determined  by  the  Court  in 
the  case  of  Ward  v.  Swift  (a),  and  by  the  Vice-Chancellor  Shadwell 
in  Simeon  v.  Simeon  (4).  Now,  what  is  the  principle  which  governs 
those  decisions  ?  We  think  it  is  this — that  if  the  attestation 
expresses  in  any  form  of  words  an  act  to  have  been  done  in  the 


(1)  59  R.  R  105  (10  CI.  &  FiD.  340). 

(2)  4  Taunt.   213.     See   15  R.    R. 
303,  n. 


(3)  1  Cr.  &  M.  171. 

(4)  4  Sim.  555, 
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presence  of  witnesses,  by  which  the  complete  execution  of  the  Vincent 
instrument,  as  required  by  the  power,  appears  to  have  been  effected,  The  bi8HOP 
it  would  be  sufficient ;  but  that,  when  the  framer  of  the  power  ^Ds£2£ 
requires  two  or  more  such  acts  to  be  done,  then,  if  the  attestation 
expresses  only  the  doing  of  one  of  them,  even  though  all  persons 
would  clearly  infer  the  other  act  had  also  taken  place,  it  would  not 
be  sufficient :  for  in  this  latter  case  it  is  clear  the  framer  of  the 
power  really  intends  something  more  than  the  act  expressed  in  the 
attestation,  because  he  has  ^expressly  added  the  other  act.  Thus,  [  *308  ] 
in  this  case,  he  requires  both  signing  and  publishing.  The  signing, 
therefore,  in  the  presence  of  witnesses,  though  it  might  naturally 
and  reasonably  be  also  called  a  publishing,  will  not  alone  do,  for  he 
expressly  says  the  will  is  to  be  signed  in  the  presence  of  witnesses, 
and  also  published.  But  here  it  is  both  signed  and  sealed  in  their 
presence.  Now,  if  sealing  in  the  presence  of  witnesses  be  naturally 
and  reasonably  to  be  considered  as  a  publication, — and  we  think  it 
may  be  so  considered, — then  we  have  enough  in  this  attestation  to 
fulfil  the  whole  power ;  for  it  is  signed  in  the  presence  of  two 
witnesses,  and  it  is  published  also,  if  being  sealed  in  the  presence 
of  witnesses  amounts  to  a  publication,  as  both  these  acts  are  stated 
here  in  the  attestation.  We  therefore  think,  for  these  reasons,  that 
this  power  was  well  executed,  and  shall  certify  accordingly. 

The  certificate  of  the  Court  of  Exchequer,  in  conformity  with  this 
judgment,  declared  that  Mrs.  Ireland's  will  was  a  due  execution  of 
the  power  of  appointment  contained  in  the  settlement. 

This  cause,  having  been  transferred  to  this  branch  of  the  Court,     March  27. 
now  came  on  again  on  the  equity  reserved. 

Mr.  Matin 8,  Mr.  Dickenson  and  Mr.  Crowder,  and  Mr.  Bovill, 
of  the  Common  Law  Bar,  appeared  at  the  various  hearings  for  the 
plaintiff. 

Mr.  Bacon,  Mr.  Humphrey,  and  Mr.  Hislop  Clarke  appeared 
for  the  defendants. 


For  the  plaintiff  it  was,  among  other  arguments,  contended  that 
the  publication  of  a  will  was  a  substantial  fact,  the  requisition  of 
which  in  the  power  must  be  complied  with  in  the  will,  to  give 
validity  to  the  execution  of  *the  power.  The  power  required  that 
the  fact  of  publication  should  be  attested ;  although  there  might 
have  been,  in  fact,  a  publication  of  the  will  in  question,  no  attestation 


[  *309  ] 
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of  the  fact  is  expressed,  and  this,  being  required  by  the  power,  is 
necessary.     *    *     * 

For  the  defendants  it  was  submitted,  that  sealing  was  a  publica- 
tion, in  law,  of  a  will,  so  far  as  the  publication  of  a  will  was 
practicable.  The  power  only  required  that  the  will  should  be 
attested,  and  it  is  attested.  But,  if  any  ceremony  was  required  to 
be  attested,  signature  was  that  ceremony,  and  that  ceremony  was 
attested.  Even  assuming  that  publication  is  something  to  be 
specifically  alluded  to  in  the  attestation,  that  has  been  done ;  for, 
as  the  delivery  of  a  deed  generally  is  publication,  so  sealing  a  will 
generally  is  the  only  publication  of  it.     *     *     * 

In  the  course  of  the  argument  [Wright  v.  Barloto  (l),  Doe  d. 
Hotchkiss  v.  Pierce  (2),  Moodie  v.  Reid  (3),  M'Queen  v.  Farquhar  (4), 
Mackinley  v.  SUon  (6),  Warren  v.  Posilethwaite  («),  were  cited,  and 
other  cases  were  cited  to  which  reference  is  not  necessary  for  the 
purposes  of  this  report]. 


[  311  ]       Thb  Vice-Chancellor  : 

I  am  not  aware  of  any  reason  or  authority  for  saying,  that,  by 
using  the  word  "  published  "  in  the  power  under  consideration,  the 
authors  of  the  power  ought  to  be  considered  as  having  meant  to 
require  that  there  should  be  a  declaration  by  Mrs.  Ireland  to 
the  witnesses,  whether  orally  or  by  signs,  of  the  existence  of  a 
testamentary  instrument  upon  her  part ;  nor,  if  "  publishing  "  a 
will  means,  as  a  legal  form,  anything  more  on  the  testator's  part 
than  making  and  completing  a  will,  so  far  as  in  the  lifetime  of  the 
testator  it  can  be  completed,  do  I  know  what  it  means.  The  word 
"republication,"  in  a  testamentary  sense,  is  familiar  and  plain. 
Here,  the  power,  unless  executed  by  a  writing  sealed  and  delivered, 
which  was  not  done,  could  only  be  executed  by  a  testamentary 
instrument ;  and  if  publication  in  the  case  of  a  will  means  as  a 
legal  form  anything,  a  will,  as  I  apprehend,  cannot  be  made  with- 
out being  published,  that  is  to  say,  is  published  by  being  made.  In 
my  opinion,  the  word  "  published,"  in  the  present  case,  must  be 
[  *312  3  considered  superfluous  or  unnecessary  or  unintelligible,  *and  it  was 
not  necessary  to  mention  it  in  the  attestation. 
I  must  confirm  the  certificate.     Let  the  bill  be  dismissed  without 


(1)  16  E.  E.  339  (3  M.  &  S.  512). 

(2)  16  E.  E.  634  (6  Taunt.  402). 

(3)  16  E.  E.  257  (1  Madd.  516 ;  7 
Taunt.  355). 


(4)  8B.R212(11  Ves.467). 

(5)  42  E.  E.  240  (8  Sim.  561). 

(6)  70  E.  E.  157  (2  Coll.  115). 
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costs  down  to  the  certificate  of  the  Court  of  Common  Pleas,  inclusive,  Vincent 

and  with  costs  after  that  time,  including  the  costs  in  the  Court  of  the  bishop 

Exchequer.     Let  the  fund  be  transferred  to  the  legal  personal  °*DS£^ 
representative  of  Mrs.  Ireland. 


HOLME'S   CASE.  mi. 

(In    ke    The    North   of  England    Joint-Stock    Banking  Afa^d0- 

Company,     and     of      The      Joint- Stock     Companies  f312l 
Winding-Up  Acts,   1848  and  1849.) 

|(4DeG.  &  Sm.  312— 315.) 
[Affirmed  on  appeal,  as  reported  in  2  D.  M.  &  G.  113.] 


WALTER  v.  SELFE(l).  i85i. 

(4  De  G.  &  Sm.  315—326;  S.  0.  20  L.  J.  Oh.  433;  15  Jur.  416;  17  L.  T.  103;    ^A^li*' 

affd.  19  L.  T.  308.)  

Burning  bricks  on  a  man's  own  ground  so  as  to  be  offensive  to  a   bbuck,  V  -0 

neighbour,  held  to  be  a  nuisance,  and  restrained  by  injunction. 

On  Appeal. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendant,        1852. 
bis  servants,  workmen,  and  agents  from  making  or  continuing,  or        __L  ' 
causing  to  be  made  or  continued,  a  clamp  of  bricks,  or  collecting      Low*  St. 
cinders,  breeze,  and  other  materials  for  the  purpose  of  burning  the         L.C. 
same,  on  a  strip  of  ground  belonging  to  the  defendant,  or  so  near       [ 815  ] 
to  the  plaintiff's  premises  as  to  occasion  damage  or  annoyance  to 
the  plaintiffs  or  either  of  them,  or  of  burning  or  causing  to  be  burnt 
bricks  on  the  defendant's  strip  of  ground  so  as  to  occasion  damage 
or  annoyance  to  the  plaintiffs  or  either  of  them,  or  to  the  plaintiff 
William  Walter's  tenants,  or  injury  or  damage  to  the  messuage, 
coach-house,  stable,  wood-house  and  trees,  shrubberies,  and  planta- 
tions erected  *and  growing  on  the  plaintiffs'  premises,  or  to  the       [  *mq  ] 
messuages,  trees,  and  shrubs  erected  and  growing  on  such  parts  of 
the  said  premises  as  were  in  the  occupation  of  the  plaintiff  William 
Walter. 

The  bill,  which  was  filed  on  the  17th  of  July,  1850,  stated,  that  the 
plaintiff  William  Walter  was  seised  of  a  piece  of  land  on  Surbiton 
Hill,  Kingston,  Surrey,  abutting  on  the  north  on  the  land  of  the 
defendant  John  Selfe;  that  the  plaintiff  William  Walter,  many 

(1)  Tod-Heatly  v.  Benham  (1888)  40  L.  J.  Oh.  484,  90  L.  T.  687 ;  Bushmer 

Ch.  D.  80,  58  L.  J.  Ch.  83,  60  L.  T.  v.  Polsue  and  Alfitri,  Ld.  [1906]  1  Ch. 

241 ;  Colls  v.  Home  and  Colonial  Stores,  234,  238,  75  L.  J.  Oh.  79,  O.A. 
Ld.  [1904]  A.  0.  179,  at  p.  209,  73 
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Walter  years  theretofore,  (and  long  before  the  defendant  John  Selfe  pur- 
Sslfb.  chased  his  land),  caused  a  messuage,  coach-house,  wood-house,  and 
other  outbuildings  to  be  built  on  part  of  the  said  piece  of  land 
belonging  to  the  plaintiff  Walter,  and  had  laid  out  other  parts 
thereof  as  a  garden,  lawn,  and  pleasure  ground,  and  had  planted 
trees  and  shrubs  thereon,  so  as  to  be  enjoyed  with  the  messuage  so 
erected  thereon,  and  had  from  time  to  time  expended  considerable 
sums  of  money  as  well  on  the  messuage  and  buildings  as  on  the 
garden,  lawn,  and  pleasure  ground,  in  rendering  the  same  habitable 
and  fit  for  the  residence  of  a  respectable  tenant ;  that  the  plaintiff 
William  Walter,  by  an  agreement,  dated  the  2nd  of  October,  1849, 
and  made  between  the  plaintiff  William  Walter  and  the  plaintiff 
Charles  Pressly,  agreed  with  the  plaintiff  Charles  Pressly  to  let  him 
the  messuage,  coach-house,  wood-house,  and  buildings,  garden,  and 
pleasure  ground  for  seven  years  from  the  24th  of  June  then  next, 
at  the  yearly  rent  of  1502. ;  and  that  the  same  premises  were  then 
by  virtue  of  such  agreement  in  the  occupation  of  Charles  Pressly, 
and  used  by  him  for  his  residence ;  that  the  defendant  John  Selfe, 
about  six  years  since,  purchased  to  him  and  his  heirs  a  narrow  strip 
of  ground  of  about  one  and  an  half  acre,  running  from  east  to 
west,  of  the  width  at  the  east  end  thereof  of  about  eighty  feet,  and 
at  the  west  end  thereof  of  about  eighty  feet ;  that  there  was  on  the 
strip  of  ground  of  the  defendant  a  messuage,  which  was  towards 
[  *3i7  j  and  faced  the  high  road,  and  *was  distant  therefrom  100  feet 
or  thereabouts,  and  that  the  other  parts  thereof  the  defendant, 
John  Selfe,  used  partly  as  a  garden  attached  to  the  same  messuage, 
and  partly  (including  such  parts  thereof  as  abutted  on  the  plaintiff's 
premises)  as  meadow  land  until  the  time  thereinafter  mentioned ; 
that  the  defendant  was  a  brick  and  tile  maker,  and  carried  on 
his  business  of  a  brick  and  tile  maker  at  a  field  containing  about 
seven  acres,  about  a  mile  distant  from  the  said  strip  of  ground ; 
that  the  defendant,  John  Selfe,  used  the  piece  or  strip  of  ground 
as  garden  and  meadow  land,  until  the  end  of  May  or  beginning  of 
June,  1850,  when  the  defendant  caused  to  be  dug  up,  at  the  lower 
or  west  end  thereof,  considerable  quantities  of  earth  for  the  purpose 
of  making  bricks,  and  of  burning  them  on  the  said  strip  of  ground ; 
that  the  defendant  had  caused  considerable  quantities  of  bricks  to 
be  made  of  the  earth  so  dug  up  by  him  as  aforesaid,  and  had  set 
them  out  for  drying  on  his  said  strip  of  ground,  at  the  lower  or 
west  end  thereof ;  and  that  the  defendant  was  then  continuing  his 
operations  there,  and  employing  several  men  about  the  said  work. 
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The  bill  then  alleged  that  the  defendant,  Selfe,  intended  to  burn 
the  bricks  so  made.  Affidavits  were  made  in  support  of  the  motion, 
verifying  the  statements  in  the  bill,  and  also  as  to  the  injurious 
effects  of  the  proceedings  complained  of.  The  nature  of  the  evidence 
appears  sufficiently  from  the  judgment. 

The  defendant,  by  his  affidavit,  in  opposition  to  the  motion, 
deposed  that  he  verily  believed  that  the  vapours  and  smells  arising 
from  a  burning  clamp  of  bricks  were  not  hurtful  or  unhealthy  ;  and 
in  confirmation  of  his  opinion,  he  deposed  that  the  house  occupied 
by  the  plaintiff,  Mr.  Pressly,  was  built  by  the  plaintiff  Mr.  Walter 
about  twenty  years  ago,  and  was  for  some  time  occupied  by  him 
and  his  family,  the  said  brick  kiln  being  then  on  the  said  field 
adjoining  the  said  house  and  premises  as  aforesaid ;  and  that  the 
plaintiff  Mr.  Walter,  in  a  conversation  which  *he  had  with  the 
deponent  about  five  years  ago,  mentioned  that,  before  he  came  to 
reside  there,  the  bills  of  his  medical  attendant  for  attendance  and 
medicine  for  himself  and  his  family  were  very  considerable,  but  that 
for  a  period  of  three  years  after  he  came  to  reside  in  the  said  house 
he  had  paid  but  17a.,  which  was  for  vaccination. 


Walter 
Sblpb. 


[  *318  ] 


Mr.  Bolt  and  Mr.  G.  W.  Collins  in  support  of  the  motion,  [cited 
Attorney-General  v.  Cleaver  (i),  Aldred's  case  (2),  Rex  v.  Ward  (3), 
Bliss  v.Hall  (4),  Rex  v.  Cross  (6),  Rex  v.  Neil  («),  Haynes  v.  Taylor  (7), 
Rex  v.  White  (8),  and  other  authorities]. 


Mr.  Matins,  Mr.  E.  G.  White,  and  Mr.  Shebbeare,  [for  the  defen- 
dant contended  that  a  smell  which,  though  offensive,  was  not 
unhealthy,  did  not  constitute  a  nuisance] . 

The  earth  on  the  plaintiff's  land  is  of  a  valuable  kind,  not  only 
for  bricks,  but  for  the  manufacture  of  tiles;  and  to  stop  the 
defendant's  works  would  be  greatly  injurious  to  him :  this  the  Court 
will  not  do  where  the  injury  to  the  plaintiff  is  not  serious.  In 
Hilton  v.  The  Earl  of  Granville  (9),  an  injunction  to  restrain  the 
working  of  valuable  mines  was  refused,  mainly  on  the  ground  of  the 
great  injury  it  would  be  to  the  defendant,  although  very  serious 
injury  might  accrue  to  the  plaintiff  before  the  rights  of  the  parties 
could  be  decided  at  law. 


(1)  18  Yes.  211.   Seel8B.R159,». 

(2)  9  Cro.  57  a. 

(3)  43  R  R  364  (4  Ad.  &  £1.  384). 

(4)  44  B.  B.  697  (4  Bing.  N.  0. 183). 

(5)  31  R  R  684  (2  Car.  &  P.  483). 


(6)  31  K.  R  685  (2  Car.  &  P.  483). 

(7)  78  R  B.  71  (10  Beav.  75 ;  aft 
2  Ph.  209). 

(8)  1  Burr.  333. 

(9)  54  B.  B.  297  (Cr.  &  Ph.  283). 


March  25. 


[319] 
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Walter  Mr.  Holt,  in  reply. 

«. 
Bblpb. 

The  Vicb-Chancbllor,  after  referring  to  Morley  v.  Pragnel(i)f 

reserved  his  judgment. 

April  16.     The  Vice- Chancellor  : 

[  320  ]  In  this  case  the  motion  of  which  I  have  to  dispose  seeks  an 

injunction  in  these  terms.  (His  Honour  read  the  terms  of  the 
notice  of  motion  as  above  set  out.) 

The  wording  may  not  be  very  correct,  but  the  substance  of  the 
application  is  plain  enough. 

One  of  the  plaintiffs  sues  as  the  owner,  and  the  other  as  his 
tenant  and  the  occupier,  of  a  parcel  of  land  at  Surbiton,  in  Surrey, 
of  which  a  dwelling-house,  with  outbuildings  appurtenant  to  it, 
stands  on  part,  and  other  part  consists  of  a  garden  or  pleasure 
ground,  or  both,  also  belonging  to  the  house. 

It  is  admitted  that  the  house  was  built  before  the  year  1829,  and 
has  been  used  and  occupied  as  a  dwelling-house  from  a  time  pre- 
ceding that  year.  The  land  on  its  north-western  part  adjoins  a 
portion  of  a  parcel  of  land,  containing  more  than  an  acre,  but  less 
than  two  acres  in  the  whole,  which  belongs  to  the  defendant,  and  on 
which,  in  the  spring  or  early  in  the  summer  of  the  year  1850,  he 
began  to  manufacture  bricks  of  the  clay  or  earth  of  the  same  land 
by  burning,  in  what  is,  I  believe,  a  common  mode  of  manufacturing 
them — by  means  of  a  clamp,  that  is  to  say,  not  a  kiln.  It  does  not 
appear,  that,  before  the  year  1850,  any  manufacture  or  process  of 
that  sort,  or  of  any  offensive,  objectionable,  or  disagreeable  kind 
had  been  begun  upon  any  portion  of  this  parcel  of  land,  or  carried 
on  there. 

The  plaintiffs'  dissatisfaction  with  the  defendant's  proceedings  in 
this  respect  produced  the  present  suit ;  and  the  motion  now  to  be 
decided,  which  was  argued  in  March  last,  and  upon  which,  cer- 
tainly, I  should  (whether  granting  or  not  granting  a  provisional 
injunction)  have  directed  an  action  or  an  issue,  for  the  purpose  of 
trying  the  material  questions  of  fact  and  law  raised  by  the  bill  and 
the  affidavits :  but  the  counsel  for  each  party  having  requested  me 
[  *321  ]  not  to  do  so,  and  also  not  to  send  a  case  for  the  opinion  *of  a  court  of 
law,  I  consented  to  decide  it  without  assistance.  And  this,  after 
consideration,  and  having  had  an  opportunity  of  viewing  the  place, 
I  now  do,  premising  that  the  clamp,  which  the  defendant  has  set 

(1)  Cro.  Car.  510. 
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up,  is  nearer  to  the  stable  of  the  dwelling-house  already  mentioned      Walter 
as  belonging  to  one  and  occupied  by  the  other  of  the  plaintiffs,  than       srl'fk. 
to  the  dwelling-house  itself,  but  is  within  less  than  forty-eight  yards 
of  some,  if  not  all,  of  the  windows  of  the  dwelling-house. 

The  first  point,  disputed  or  not  conceded,  is  the  question,  whether, 
as  between  the  defendant  in  his  character  of  a  person  owning, 
using,  and  occupying  his  parcel  of  land  that  has  been  mentioned, 
on  the  one  hand,  and  the  plaintiffs  in  their  characters  of  owner 
and  occupier  of  the  house,  offices,  and  garden  occupied  by  the 
plaintiff  Mr.  Pressly,  on  the  other  hand,  Mr.  Pressly  is  entitled  to 
an  untainted  and  unpolluted  stream  of  air  for  the  necessary 
supply  and  reasonable  use  of  himself  and  his  family  there,  or,  in 
other  words,  to  have  there  for  the  ordinary  purposes  of  breath  and 
life  an  unpolluted  and  untainted  atmosphere:  and  there  can,  I 
think,  be  no  doubt,  upon  the  facts  and  law,  but  that  this  question 
must  be  answered  in  the  affirmative,  meaning  by  "  untainted  "  and 
"  unpolluted,"  not  necessarily  air  as  fresh,  free,  and  pure  as  at  the 
time  of  building  the  plaintiffs'  house  the  atmosphere  there  was, 
but  air  not  rendered  to  an  important  degree  less  compatible,  or  at 
least  not  rendered  incompatible,  with  the  physical  comfort  of 
human  existence,  a  phrase  to  be  understood  of  course  with  reference 
to  the  climate  and  habits  of  England. 

It  is  next  to  be  considered,  whether  the  defendant  has  interfered 
or  purposes  to  interfere  materially  with  this  right  of  the  plaintiffs, 
or  of  the  plaintiff  Mr.  Pressly. 

That  the  process  of  manufacturing  bricks  by  burning  them  on 
the  defendant's  land,  in  the  manner  begun  and  now  intended  by 
him,  must  communicate  smoke,  vapours,  *and  floating  substances  [  *a22  ] 
of  some  kinds  to  the  air  is  certain.  I  think  it  plain  also,  from  the 
relative  positions  of  the  two  properties,  that  this  smoke  and  these 
vapours  and  floating  substances,  the  burning  being  to  the  west- 
ward of  the  defendant's  own  bouse,  must  wholly,  or  to  a  great 
extent,  enter  and  become  mixed  with  the  air  supplying  the  plain- 
tiffs' house,  and  part  at  least  of  the  garden  or  pleasure  ground 
belonging  to  it,  and  this  without  being  previously  so  dispersed  or 
attenuated  as  to  become  imperceptible,  or  be  materially  impaired 
or  diminished  in  force.  I  conceive  that  the  plaintiffs'  house,  and 
at  least  part  of  its  pleasure  ground  or  garden,  must  generally,  or 
often,  if  the  manufacture  shall  proceed,  be  subjected  substantially, 
as  far  as  the  quality  of  the  atmosphere  is  concerned,  to  the  original 
and  full  strength  of  the  mixture  and  dose  thus  produced.    I  speak 
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waltbb      without  forgetting   the   trees  that  stand  along  the  line  of   the 
Sblfk.       boundary,    and    without    assuming    their    continuance,    or    the 
contrary. 

The  question  then  arises,  whether  this  is  or  will  be  an  incon- 
venience to  the  occupier  of  the  plaintiffs'  house  as  occupier  of  it,  a 
question  which  must,  I  think,  be  answered  in  the  affirmative; 
though,  whether  to  the  extent  of  being  noxious  to  human  health, 
to  animal  health,  in  any  sense,  or  to  vegetable  health,  I  do  not  say 
nor  deem  it  necessary  to  intimate  an  opinion ;  for  it  is  with  a 
private  not  a  public  nuisance  that  the  defendant  is  charged.  And 
both  on  principle  and  authority  the  important  point  next  for 
decision  may  properly,  I  conceive,  be  thus  put :  ought  this  incon- 
venience to  be  considered  in  fact  as  more  than  fanciful,  more 
than  one  of  mere  delicacy  or  fastidiousness,  as  an  inconvenience 
materially  interfering  with  the  ordinary  comfort  physically  of 
human  existence,  not  merely  according  to  elegant  or  dainty  modes 
and  habits  of  living,  but  according  to  plain  and  sober  and  simple 
notions  among  the  English  people  ? 

And  I  am  of  opinion,  that  this  point  is  against  the  defendant, 
f  *323  ]  *As  far  as  the  human  frame  in  an  average  state  of  health  at  least 
is  concerned,  mere  insalubrity,  mere  unwholesomeness,  may  pos- 
sibly, as  I  have  said,  be  out  of  the  case,  but  the  same  may  perhaps 
be  asserted  of  stied  hogs,  melting  tallow,  and  other  such  inventions 
less  sweet  than  useful.  That  does  not  decide  the  dispute ;  a  smell 
may  be  sickening  though  not  in  a  medical  sense.  Ingredients  may, 
I  believe,  be  mixed  with  air  of  such  a  nature  as  to  affect  the  palate 
disagreeably  and  offensively,  though  not  un wholesomely.  A  man's 
body  may  be  in  a  state  of  chronic  discomfort,  still  retaining  its 
health,  and  perhaps  even  suffer  more  annoyance  from  nauseous  or 
fetid  air  for  being  in  a  hale  condition.  Nor,  I  repeat,  do  I  think  it 
incumbent  on  the  plaintiffs  to  establish,  that  vegetable  life  or 
vegetable  health,  either  universally  or  in  particular  instances,  is 
noxiously  affected  by  the  contact  of  vapours  and  floating  sub- 
stances proceeding  from  burning  bricks ;  for,  as  I  said,  they  have  I 
think  established,  that  the  defendant's  intended  proceedings  will,  if 
prosecuted,  abridge  and  diminish  seriously  and  materially  the 
ordinary  comfort  of  existence  to  the  occupier  and  inmates  of  the 
plaintiffs'  house  (whatever  their  rank  or  station,  whatever  their  age, 
whatever  their  state  of  health). 

It  has  been  suggested,  that  the  kiln  and  clamp  which  are  in 
the  neighbourhood,  independently  of   the  defendant's  property, 
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preclude  the  plaintiffs  from  complaining  against  him.    I  do  not,      Walter 
however,  so  view  the  matter.    That  clamp  has  not,  nor  has  the  kiln,       sblfe. 
been  ever  treated  by  the  defendant  as  unlawful,  or  a  grievance. 
They  are  considerably  more  remote  from  the  plaintiffs'  house  than 
the  defendant's  clamp  is,  and,  if  a  nuisance,  do  not  form  a  reason 
why  the  defendant  should  set  up  an  additional  nuisance. 

There  is,  I  think,  no  ground  for  inferring  a  license  to  him,  or  for 
saying  that  the  inconvenience  to  which  I  have  referred  must  not, 
if  not  wholly  occasioned  anew,  be  much  ^increased  by  the  course  [  *824  ] 
taken  or  proposed  by  him ;  nor  do  I  consider  as  material  what  has 
been  urged  by  the  defendant,  whether  with  or  without  exact 
accuracy  in  point  of  fact,  as  to  the  aspect  or  position  of  the 
windows  of  the  plaintiffs'  house,  which  has  windows  looking,  as 
far  as  I  could  judge,  nearly  east-south-east,  and  west-north-west. 

It  has  been  suggested,  as  a  ground  for  not  interfering  with  the 
defendant,  that,  in  making  and  burning  bricks  on  his  land,  he  is 
only  using  his  own  soil,  in  a  manner  at  once  common  and  useful, 
and  the  most  convenient  to  himself ;  and  the  ease  has  been  com- 
pared to  that  of  a  mine.  The  argument  adopted  would  prove  too 
much.  There  are  notorious  instances  of  various  kinds,  in  which 
the  rights  of  a  neighbouring  occupier  or  neighbouring  proprietor 
prevent  a  man  from  using  his  own  land,  as,  but  for  those  rights,  he 
profitably,  and  usefully,  and  lawfully  might.  Nothing  is  better 
recognised  than  that  a  man  may  be  disabled  from  building  on  his 
own  land  as  he  may  wish,  by  reason  of  his  neighbour's  rights.  So, 
a  proprietor,  in  whose  land  a  spring  rises,  may  be  unable  rightfully 
to  stop,  divert,  or  foul  it,  by  reason  of  the  rights  of  proprietors  of 
other  land.  It  may  be  one  of  the  most  convenient  things  in  the 
world  for  the  owner  of  a  mine  to  smelt  the  ore  or  manufacture  the 
material  on  its  brink,  but  there  may  be  rights  of  others  rendering 
that  unlawful.  The  case  of  a  chalk  kiln  or  lime  kiln  is  an  acknow- 
ledged case  in  law ;  and  I  am  not  aware,  that,  upon  a  question  of 
nuisance,  it  makes  a  difference,  whether  the  limestone  or  chalk  is 
obtained  on  the  same  land  or  not. 

The  paucity  of  authority  on  the  specific  subject  of  brick  burning, 
is  a  circumstance  not  unfavourable  to  the  defendant ;  but  I  am  not 
aware  of  any  authority  for  saying  that  it  cannot  be  a  private 
nuisance.  Certainly  I  do  not  consider  the  case  of  The  Duke  of 
Grafton  v.  Hilliard,  noticed  in  Attorney-GenercU  v.  Cleaver  by  Lord 
Eldom,  and  more  fully  in  Mr.  Blunt's  edition  of  Ambler,  as  so 
deciding.    Lord  Hardwickb's  *order  of  the  11th  of  June,  1786,      [*325] 
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Walter      which  I  have  read,  seems  to  have  proceeded  upon  the  special  cir- 

SrlVb.       cumstances,  and  does  not,  I  think,  govern  the  present,  or  affect  it 

in  the  defendant's  favour,  seeing  that  he  and  the  plaintiffs  concur 

in  desiring  not  to  go  before  a  jury,  nor  to  be  referred  to  a  court  of 

law  in  any  way. 

The  question,  however,  (it  appears)  was  decided  recently  upon 
an  arbitration,  by  a  distinguished  member  of  this  Bar,  whose 
accuracy  and  learning  are  universally  acknowledged. 

He  determined,  between  two  neighbouring  proprietors,  that  brick 
burning  by  one  of  them  on  his  land,  (the  clay  being  the  clay  of  the 
land,)  was  a  private  nuisance  to  the  other.  His  decision  was 
probably  correct  in  point  of  fact.  Certainly  I  am  of  opinion,  that, 
if  correct  so  far,  it  was  correct  in  law ;  it  was,  I  believe,  considered 
by  Sir  L.  Shadwbll,  before  whom,  as  well  as  Lord  Lyndhurst 
unless  I  mistake,  it  had  been  previously  to  the  reference,  to  be  so ; 
and  two  Judges  now  on  the  Bench,  whose  opinions  I  estimate  very 
highly,  also  have  informed  me,  that  they  consider  a  private  nuisance 
to  be  committed  by  a  man  who  burns  bricks  on  his  own  land  made 
of  the  clay  of  the  same  land,  if  he  does  it  so  near  the  house  of 
another  as  to  cause  substantial  inconvenience  and  material  dis- 
comfort to  the  occupier  of  it,  in  the  absence,  at  least,  of  any  special 
circumstances  disabling  that  occupier  from  complaining. 

It  appears  to  me,  that,  in  the  present  instance,  the  defendant,  as 
well  as  the  plaintiffs,  declining  to  go  before  a  jury,  and  asking  the 
Court  of  Chancery  to  decide  between  them  without  assistance  in 
any  shape  from  a  court  of  law,  I  ought  to  grant  an  injunction.  His 
Honour  then  stated  the  terms  of  the  order,  which  were  as  follows : 

[  *326  ]  That  the  defendant,  his  servants,  workmen,  *and  agents,   be 

restrained  by  the  injunction  of  this  Court  from  burning,  or  causing 
to  be  burnt,  any  bricks  on  the  defendant's  strip  of  ground  in  the 
bill  mentioned,  so  as  to  occasion  damage  or  annoyance  to  the 
plaintiffs  or  either  of  them,  as  the  owners  or  occupiers,  or  owner  or 
occupier,  of  the  messuage  in  the  bill  mentioned  to  be  occupied  by 
the  plaintiff  Charles  Pressly,  or  injury  or  damage  to  the  messuage, 
coach-house,  stable,  wood-house,  shrubberies,  and  plantations  in 
the  bill  mentioned  to  be  occupied  by  the  plaintiff  Charles  Pressly, 
until  the  further  order  of  this  Court. 

An  appeal  from  this  decision  was  heard  on  the  9th  of  July,  1852, 
by  the  Lord  Chancellor  (Lord  St.  Leonards)  and  was  dismissed, 
with  costs. 
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[The  case  on  appeal  is  reported  in  19  L.  T.  808.]  Walter 

This  was  an  appeal  motion  from  an  order  made  by  the  Vice-  sblfr. 

Chancellor  Knight  Bruce,  restraining  the  defendant  from  burning  1852. 

or  making  bricks,  as  a  nuisance;   which  order  commenced  with  fty 

a  declaration  that  the  defendant  and  plaintiff  declined  to  try  an  [  H>  l.  t. 

action,  and  requested  the  decision  of  the  Court  upon  the  motion, 

without  any  assistance  from  a  jury  or  a  court  of  law. 

Moling,  Shebbeare,  and  E.  G.  White,  appeared  in  support  of 
the  appeal  motion,  and  contended  that,  although  bound  by  the 
decision  of  the  Court  below  to  admit  the  nuisance,  yet  that  the 
nuisance  being  such  a  one  as  the  Court  would  not  restrain  by 
injunction,  the  order  ought  to  be  discharged.  [They  cited  Duke 
of  Grafton  v.  Hilliard  (i) ;  Elmhirgt  v.  Spencer  (2);  Saltan  v. 
De  Held  (s).] 

Rolt  and  G.  W.  Colling  appeared  in  support  of  the  order  of  the 
Vice-chancellor.    They  were  not  called  upon  for  any  argument. 

The  Lord  Chancellor  confirmed  the  order  of  the  Court  below, 

observing  that  there  was  no  question  as  to  the  jurisdiction  of  the 

Court  to  deal  with  matters  similar  to  that  now  under  discussion,  if 

a  case  had  been  made  out.    As  to  the  authority  of  The  Duke  of 

Grafton  v.  Hilliard,  his  Lordship  had  a  MS.  note,  from  which  he 

was  induced  to  think  that  the  ground  upon  which  the  ex  parte 

injunction  was  dissolved  rested  on  the  fact,  that  although  there 

might  be  a  nuisance,  yet  that  no  nuisance  was  then  proved  to  exist. 

His  Lordship  also  considered  that,  as  the  parties  had  taken  the 

opinion  of  the  Vice-Chancellor  in  the  place  of  an  issue  at  law, 

they  were  bound  by  his  decision,  and  could  not  be  heard  as  appealing 

from  it.     Such  a  declaration  of  the  Court  was  tantamount  to  a 

verdict  of  a  jury,  and  therefore  in  a  case  of  established  nuisance  he 

could  not  interfere.     His  Lordship  could  not  do  otherwise  than 

consider  this  a  nuisance,  and  it  was  not  competent  for  him  to  enter 

into  the  question  as  to  what  nuisance  it  was.     The  parties  had,  in 

fact,  agreed   upon   the  injunction,  and   that  injunction  must  be 

continued. 

Appeal  digmigged,  with  cogtg. 

(1)  See  judgment.  (3)  2  Sim.  N.  S.  133. 

(2)  86  B.  R.  16  (2  Mac.  &  G.  45). 
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1851. 
March  18. 


—        (In 

[  4  De  O.  & 

Sm.  328  ] 


PKITCHAKD'S  CASE. 
re    The    London  and    Birmingham  Extension,   and 
Northampton,  Daventry,  Leamington,  and  Warwick 
Eailway  Company;    and    In    re    The    Joint  Stock 
Companies  Winding-Up  Acts,  1848  and  1849.) 

(4  De  Gk  &  Sm.  328—331 ;  affd.  5  D.  M.  &  G.  484;  23  L.  J.  Ch.  958 
2  W.  R  609.) 

[Affirmed  on  appeal,  as  reported  in  5  D.  M.  &  G.  484,  where 
the  applicant's  name  is  erroneously  spelt  as  Prichard.] 


1851. 
April  16. 

[331] 


MEUX'S  EXECUTOKS'   CASE. 
(In  re  The  Eoyal  Bank  of  Australia,  and  of  The  Joint- 
Stock  Companies  Winding-Up  Acts,  1848  and  1849.) 

(4  De  G.  &  Sm.  331—338  ;  S.  0.  20  L.  J.  Ch.  298;  15  Jur.  439;  2 
D.  M.  &  G.  522.) 

[Affirmed  on  appeal,  as  reported  in  2  D.  M.  &  G.  522.] 


A  ^i-  CKOSFIELD'S   CASE. 

April  16, 17. 

—        (In  re    The    North  of  England    Joint-Stock    Banking 
[  838 1  Company  ;   and   In    re    The    Joint-Stock    Companies 

Winding-Up  Acts,  1848  and  1849.) 

(4  De  G.  &  Sm.  338—343;  S.  0.  20  L.  J.  Ch.  301 ;  affd.  2  D.  M.  &  G.  128; 

16  Jur.  731.) 

[Affirmed  on  appeal,  as  reported  in  2  D.  M.  &  G.  128.] 


1851. 
March  25. 
April  1. 

Knight 
Bruce,  V.-C 

f  343  ] 


BAND  ALL  v.  HALL. 

(4  De  G.  &  Sm.  343—349.) 

Upon  a  sale  by  auction  ol  a  large  parcel  of  land,  in  sixty  lots,  the  par- 
ticulars and  conditions  of  sale  referred  to  a  plan  on  which  several  roads  were 
marked  out  so  as  to  provide  frontages  for  all  the  lots,  but  there  was  no 
intention  that  any  lot  was  to  have  rights  of  way  beyond  the  road  adjoining 
it  and  directly  leading  into  the  public  highway.  In  a  suit  by  a  purchaser 
of  two  lots  for  specific  performance,  the  questions  arose  as  to  what  rights  of 
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way  he  was  entitled  to  have  conveyed  to  him :  Held,  that  the  Court  could  Randall 

only  act  on  the  footing  of  the  contract,  and  that  the  purchaser  could  only  *• 

claim  a  right  of  way  over  the  road  adjoining  the  lote,  and  directly  thence  Hall. 
into  the  public  highway. 

This  was  a  suit  by  a  purchaser  to  obtain  the  specific  performance 

of  an  agreement  to  sell  lots  thirty  and  thirty-one  of  a  large  piece  of 

ground,  which  had  been  laid  out  for  building  purposes. 

The  cause  was  heard  on  the  9th  of  March,  1850,  when,  the  plaintiff 

agreeing  to  accept  the  title,  the  usual  reference  was  made  to  the 

Master  to  settle  the  conveyance. 

The  main  questions,  which  arose  upon  settling  the  conveyance 

before  the  Master,  were,  whether  the  plaintiff,  the  purchaser,  was 

entitled  to  have  a  conveyance  to  him  of  the  two  lots,  with  rights  of 

way  over  all  the  roads  marked  out  in  a  plan  published  with  the 

particulars  of  sale,  and  to  which  the  particulars  and  conditions 

referred ;  or  whether  he  was  entitled  only  to  a  right  of  way  over 

the  roads  adjoining  those  lots,  and  thence  into  the  public  highway 

by  the  nearest  of  the  roads  marked  out  on  the  plan ;    and  also 

whether  such  right  of  way  should  be  in  the  nature  of  a  private  right 

of  way,  or  a  right  of  road  over  a  public  highway. 

From  the  pleadings  and  evidence  it  appeared  that  a  large  parcel 

of  land  was  offered  for  sale  in  lots ;  that  the  printed  particulars  and 

conditions  of  sale  were  indorsed  *as  follows:  "To  builders,  building      [  *s**  ] 

societies,  ship  builders,  and  others.     Particulars  and  conditions  of 

sale  of  sixty  lots  of  freehold  building  land  and  wharfage  ground, 

surrounded  with  important  communications  by  railroads,  rivers, 

and  highways,  which  will  be  sold  by  auction  by  Mr.  W.  H.  Dean,  at 

the  Auction  Mart,  on  Thursday,  April  28rd,  1846,  at  twelve  o'clock." 

And  the  printed  particulars  were  as  follows:    "Particulars  and 

conditions  of  sale  of  valuable  freehold  building  land  and  river 

frontage,  eligibly  situate,  adjoining  the  Barking  Road,  contiguous 

to  the  iron  bridge,  and  within  a  few  hundred  yards  of  the  East 

India  Docks,  and  abutting  upon  the  carriage  road  formed  by  the 

side  of  the  railroad  from  the  river  Thames  to  Stratford,  with  an 

extensive  frontage  to  the  river  Lea,  (near  to  the  river  Thames,) 

from  which  river  it  is  proposed  to  form  short  tramways  from  the 

intended  wharfs  to  the  Eastern  Counties  and  the  Thames  Junction 

Railways;    the  portion  abutting  on  the  Lea  is  well  adapted  for 

ship-building  or  manufactories,  and  from  its  eligibility  for  mooring 

craft,  and  being  the  only  spot  suitable  for  forming  an  easy  and 

desirable  communication  by  means  of  tramways  from  the  Lea  to 

the  said  railways,  presents  a  favourable  opportunity  to  the  owners 

26—2 
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Randall  of  coal  pits  to  secure  an  immense  trade  in  coal  and  coke  throughout 
Hall.  the  northern  and  eastern  suburbs  of  London,  and  in  the  counties  of 
Essex,  Cambridge,  and  Herts." 

The  printed  particulars  contained  a  list  of  the  sixty  lots,  in  which 
they  were  described  in  the  following  manner  :  "Lot  1.  Freehold 
building  ground,  containing  a  double  frontage  of  174J  feet,  by  a 
depth  at  one  end  of  106  feet,  (w'dePlan).  Lot  2.  Frontage  49£  feet, 
by  a  mean  depth  of  about  125  feet;  "  and  so  on  in  numerical  order 
to  Lot  60,  each  lot  being  described  as  having  a  frontage';  and, 
in  the  list,  Lot  80,  was  described  as  a  frontage  of  152  feet,  by  a 
mean  depth  of  about  116  feet;  and  Lot  81  as  a  frontage  of  126  feet, 
[  *845  ]  by  a  mean  depth  of  about  *120  feet ;  and  in  the  printed  particulars 
the  words  "  vid*  Plan,"  were  so  inserted  as  to  refer  to  each  lot. 

A  lithographed  plan  of  the  hereditaments  and  premises,  as 
divided  into  lots,  was  published  with  the  printed  particulars  and 
conditions  of  sale,  and  thereon  the  several  roads  and  ways,  which 
were  planned  upon,  and  intended  to  be  made  over  the  heredita- 
ments, so  as  to  provide  frontages  for  all  the  lots,  were  delineated. 

One  part  of  the  river  frontage  was  described  on  the  plan  as  a 
public  wharf,  and  roads  and  ways  were  marked  out  and  described 
on  the  plan,  so  as  to  provide  for  the  purchasers'  of  the  several  lots 
convenient  and  ready  access  to  the  public  wharf.  The  whole  of  the 
sixty  lots  were  offered  for  sale  by  public  auction,  and  on  each  lot 
being  put  up  for  sale  the  auctioneer  desired  the  parties  present  to 
refer  to  the  lot  on  the  plan  ;  but  he  did  not  refer  to  the  plan  as  one 
which  the  vendor  guaranteed  to  carry  out,  but  made  general 
remarks  as  to  the  advantageous  character  of  the  property.  When 
Lot  46  was  offered  for  sale,  the  auctioneer,  in  the  plaintiff's 
presence,  spoke  of  and  enlarged  upon  the  eligibility  of  the  lot  for 
the  business  of  a  public  wharf,  and  the  profits  a  purchaser  might 
realise  by  establishing  a  wharf  there  for  the  use  of  the  public,  at  a 
given  toll.  Neither  the  plaintiff  nor  any  other  person  objected  to 
or  complained  that  Lot  46  was  sold  as  private  property,  or  suggested 
that  the  same  ought  to  be  left  for  the  public  or  general  use  of  the 
purchasers  of  the  other  lots. 

The  plaintiff  became  the  purchaser  of  Lot  80,  for  the  price  of  901., 
the  usual  memorandum  of  agreement  was  signed,  and  the  plaintiff 
paid  a  deposit  of  19Z. 

At  the  time  of  the  sale  the  land  was  marked  out  and  distinguished 
in  accordance  with  the  plan,  and  the  several  lines  of  roads  were 
marked  by  furrows,  and  at  each  angle  a  wooden  stump  or  post  was 
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driven  into  the  ground,  and  a  day  or  two  after  the  sale  the  plaintiff     Rahdall 
went  upon  the  land,  and  believing  Lot  80,  which  he  had  purchased,        hall. 
to  *be  advantageously  placed,  he  applied  to  the  auctioneer  on  the      [  *3*6  ] 
28th  of  April,  1846,  to  become  the  purchaser  of  Lot  81,  and  he 
agreed  to  purchase  the  same  at  the  price  of  852.,  and  paid  a  deposit 
of  171.  in  part  thereof,  and  the  usual  contract  was  signed. 

The  defendant's  title  having  been  approved  of,  a  draft  conveyance 
of  the  two  lots  to  the  plaintiff  was  forwarded  to  the  defendant's 
solicitor  for  approval  on  his  behalf. 

The  plaintiff's  solicitor  claimed  to  have  a  reduced  copy  of  the 
lithographed  plan  annexed  to  the  conveyance,  and  to  have  an 
effectual  grant  made  to  him  of  the  right  of  way  over  such  parts  of 
the  whole  of  the  hereditaments  as  were  mentioned  and  described  in 
the  plan  as  roads  and  ways ;  but  the  defendant  refused  to  grant 
such  right  of  way  or  right  of  use  to  the  plaintiff,  insisting  that  he 
was  bound  by  the  terms  of  the  contract  only  to  grant  to  the  plaintiff 
Lots  80  and  81,  described  by  their  immediate  abuttals,  and  not  to 
give  or  secure  to  the  plaintiff  any  other  right  of  way  over  the 
hereditaments  and  premises  than  to  and  from  Lots  30  and  31  from 
and  to  the  nearest  highway. 

This  plaintiff  insisted  that  the  plan  was  referred  to  in  the  con- 
tracts, and  was  identified  with  and  formed  part  of  the  particulars 
and  conditions  on  which  the  said  contracts  were  respectively  pre- 
pared and  signed ;  whilst  the  defendant  contended,  that  the  plan 
formed  no  part  of  the  particulars  of  sale  and  contracts  to  any 
greater  extent,  or  for  any  other  purpose,  than  to  show  and  identify 
the  lots  purchased  by  the  plaintiff. 

It  appeared  that  the  plan  had  afterwards  been  varied  in  several 
particulars,  and  that  it  had  been  abandoned  by  the  defendant,  so  that 
he  could  not  make  the  roads  and  grant  the  rights  of  way  which 
the  plaintiff  insisted  on,  without  incurring  very  considerable  expense. 
The  Master,  in  settling  the  conveyance,  adopted  the  plan  as  it 
was  set  out  for  the  purposes  of  sale ;  and  by  the  terms  *of  the  [  *3*7  ] 
conveyance,  as  he  settled  it,  gave  to  the  plaintiff  rights  of  way  over 
all  the  lines  of  road  which  had  been  set  out  in  the  plan,  as  fully  as 
if  all  these  roads  had  been  public  roads.  The  conveyance  also 
contained  a  covenant  by  the  defendant,  the  vendor,  to  convert  the 
several  pieces  of  land  indicated  as  roads  upon  the  plan  to  be 
converted  into  and  kept  as  good  roads,  with  footpaths  thereto. 

The  defendant  took  an  exception  to  the  conveyance  thus  settled 
by  the  Master,  and  submitted  that  the  conveyance  ought  not  to 
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Randall     have  contained  a  grant  of  any  other  rights  of  road  or  way  than  over 

Hall.       and  along  such  parts  of  the  land  marked  out  on  the  plan  as  were 

roads  leading  in  the  nearest  direction  to  the  public  highway ;  and 

that  the  plaintiff  was  entitled  to  no  right  of  way  as  if  over  public 

highways. 

The  case  now  came  on  for  argument  upon  this  exception. 

Mr.  Russell  and  Mr.  Hardy  for  the  defendant,  in  support  of 
the  exception : 

The  plaintiff  rests  his  title  to  have  a  right  of  road  over  all  the 
roads  to  the  extent  to  which  the  Master  has  given  it  to  him,  upon 
the  fact  that  the  particulars  and  conditions  of  sale  refer  to  the  plan 
in  which  roads  and  streets  and  wharves  are  laid  out ;  but  neither 
this  reference  nor  the  plan  showing  the  proposed  roads,  where  none 
in  fact  existed  at  all,  amount  to  an  engagement  on  the  part  of  the 
vendor  with  the  purchasers,  that  the  intended  improvements  should 
be  effected  in  the  mode  or  to  the  extent  appearing  on  the  plan. 
This  was  decided  as  a  broad  principle  in  the  case  of  The  Feoffees  of 
Heriois  Hospital  v.  Gibson  (l).  The  observations  of  Lord  Rbdebdalb 
are  most  important  on  the  point  before  the  Court,  and  the  elaborate 
reasoning  of  Lord  Eldon  is  applicable  almost  entirely  to  the  present 
case.    *    *    * 

[  848  ]  Mr.  Bacon  and  Mr.  Olasse  for  the  plaintiff,  in  support  of  the 

conveyance  as  settled  by  the  Master  : 

*  *  Contracts  of  this  kind  must  be  taken  strongest  against  the 
vendor,  the  whole  must  be  taken  as  imposing  an  obligation  on  the 
vendor  to  make  good  his  plan  to  the  purchaser,  in  respect  of  the 
two  lots  which  the  latter  has  purchased.  But  if  the  vendor  cannot 
[  *849  ]  now  d0  *what  he  induced  the  purchaser  to  expect,  the  purchaser  is 
at  least  entitled  to  have  specific  performance  with  compensation  : 
Peacock  v.  Penson  (2). 

Mr.  Russell  was  not  called  on  for  a  reply. 

The  Vice-Chancellor  : 

There  does  not  appear  to  be  any  clause  in  the  particulars  or 
conditions  of  sale  providing  that  any  lot  is  to  have  rights  of  way 
beyond  the  road  adjoining  it,  and  leading  into  the  nearest  public 
highway.    The  vendor  is  in  this  suit  a  defendant,  and  against  him 

(1)  14  1!.  R.  164  (2  Dow,  301).  (2)  83  R.  It.  193  (11  Beav.  355). 
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I  can  only  act  on  the  footing  of  the  contract.  With  deference  to 
the  Master,  I  can  give  the  purchaser  only  a  right  of  way  over  the 
road  adjoining  the  lots  he  has  purchased,  and  thence  by  the  nearest 
road  to  the  highway. 

The  cause  then  came  on  for  further  directions,  when  the  Court 
gave  no  costs  to  either  party  up  to  and  including  the  defendant's 
answer,  but  gave  the  defendant  the  subsequent  costs  of  the  suit. 


Bavdall 

v. 

Hall. 


MAWER'S  CASE. 

(In  rk  The  North  of  England  Joint -Stock  Banking 
Company,  and  of  The  Joint-Stock  Companies  Winding- 
Up  Acts,  1848  and  1849.) 

(4  De  G.  &  Sm.  349—350.) 

A  writ  of  ne  exeat  regno  granted  against  a  contributory  in  default  under 
an  order  of  the  Master  for  a  call  in  the  matter  of  a  Company,  under  the 
Winding-up  Acts,  without  bill  filed. 

MR.  J.  V.  Prior  moved  for  a  writ  of  ne  exeat  regno  against  a  con- 
tributory of  the  above  Company.  He  read  the  affidavits  filed  in 
support  of  the  motion,  from  which  it  appeared  that  an  order  had 
been  made  by  the  Master  upon  the  contributory  for  payment  of 
1,5442.  8*.  10d.,  being  *the  balance  appearing  due  from  him  to  the 
Company,  and  that  the  contributory  had  made  default  in  payment. 
The  affidavits  also  stated,  that  the  defendant  intended  forthwith  to 
leave  the  country.  On  this  evidence  it  was  submitted,  that, 
although  it  is  usual  to  file  a  bill  to  obtain  a  ne  exeat  regno,  yet  it 
was  sometimes  granted  without  a  bill,  as  was  done  in  Loyd  v. 
Cardy  (i),  where  the  Court  had  otherwise  jurisdiction  in  respect  of 
the  demand;  and  that  the  Winding-up  Acts  gave  jurisdiction  to  the 
Court,  which  it  would  exercise  on  the  present  occasion.  The  118th 
section  of  the  Winding-up  Act,  1848,  was  also  relied  upon,  which 
gives  the  Court  the  like  jurisdiction,  powers,  and  authorities,  so  far 
as  they  are  applicable,  in  all  proceedings  under  the  Act,  as  would 
have  been  exerciseable  in  a  suit  duly  instituted;  and  reference 
was  made  to  the  95th  section,  which  provides,  that  all  orders  of 
the  Master  shall  be  enforced  in  the  same  way  as  an  order  of  the 
Court. 

The  Vice-Chancellor  thought  it  reasonable  that  a  writ  of  ne 

(1)  Prec.  in  Chanc  171. 


1851. 
April  17. 

Knight 
Bruok,  V.-C. 


[  *350  ] 


408 


1851.    CH.    4  DE  G.  &  SM.  350. 


[&.&. 


Maweb's 
Case. 


exeat  regno  should  issue;  but  as  there  were  no  precedents  for 
issuing  such  a  writ  in  proceedings  under  these  Acts,  his  Honour 
desired  that  the  Lord  Chancellor's  opinion  should  be  asked, 
whether  such  a  precedent  should  be  established. 

Mr.  Prior  afterwards  mentioned  the  case  again,  and  said,  that 
he  had  applied  to  the  Lord  Chancellor,  who  expressed  his  opinion 
that  a  writ  of  ne  exeat  regno  might  be  issued  in  proceedings  under 
the  Winding-up  Acts. 

The  Vice-Chancellob  thereupon  granted  the  writ  marked  for  the 
balance  due,  on  an  undertaking  by  the  official  manager  to  be 
answerable  in  damages  if  the  writ  should  be  discharged. 

The  writ  was  executed,  and  the  amount  for  which  it  was  marked 
was  paid. 


1851. 
April  $0. 

Knight 
Bruob,v.-0. 

[351] 


Ex    PARTE    OWEN. 
(4  De  G.  &  Sm.  351—354 ;  S.  C.  20  L.  J.  Bk.  14 ;  15  Jur.  983.) 

A  sole  trader,  possessed  of  stock  in  trade  and  household  furniture  at  the 
place  of  business,  took  two  partners  without  any  agreement,  except  that 
they  were  to  participate  in  the  profits  of  the  concern.  They  brought  in  no 
capital,  aud  paid  no  premium,  aud  no  deed  or  agreement  was  executed.  On 
the  firm  becoming  bankrupts : 

Held,  that  the  stock  in  trade  must  be  treated  as  joint  estate,  and  the 
household  furniture  as  separate  estate. 

This  was  the  petition  of  separate  creditors  appealing  from  the 
decision  of  the  Commissioner,  whereby  the  whole  of  the  proceeds 
of  certain  effects  were  declared  to  be  joint  estate. 

In  December,  1848,  John  Bowers,  one  of  the  bankrupts, 
commenced  carrying  on  business  separately  as  a  grocer,  provision 
dealer,  and  wine  merchant,  at  Worcester.  On  the  8rd  of  April, 
1849,  he  took  into  partnership  the  other  bankrupts,  but  without 
any  deed  or  written  agreement  being  executed,  nor  was  there  any 
assignment  or  agreement  to  assign  the  stock  in  trade,  goods,  or 
furniture  in  the  house  where  the  trade  was  carried  on,  all  of  which 
belonged  to  John  Bowers.  The  new  partners  brought  no  capital 
into  the  concern  nor  paid  any  premium.  John  Bowers  bought  the 
new  stock  required  for  the  business  with  his  own  money  in  the 
name  of  the  firm.  In  July,  1849,  a  separate  creditor  of  John 
Bowers  brought  an  action  against  him  to  recover  1,287/.,  and  on 
the  10th  of  August '  signed  judgment,   on  which  execution  was 
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issued  and   levied    upon    all    the    stock    in  trade,   goods,   and      Ex  parte 
furniture.  0wK*- 

A  bill  of  sale  of  the  goods  thus  seized  under  the  execution  was 
made  and  executed  by  the  sheriff  unto  the  execution  creditor  on 
the  11th  of  August,  1849,  as  being  the  goods,  chattels,  and  effects 
of  John  Bowers. 

On  the  28th  of  August  the  Jiat  issued.  The  assignees  commenced 
an  action  against  the  execution  creditor  for  recovery  of  the  sum  of 
1,8432.,  being  the  amount  at  which  the  goods  comprised  in  the  bill 
of  sale  were  valued,  and  obtained  a  verdict  for  that  amount,  but 
afterwards  compromised  *the  action  on  the  terms  of  receiving  [  #352  ] 
1,2002.  in  satisfaction  of  damages  and  costs ;  and  that  sum  was  in 
the  hands  of  the  official  assignee,  ready  to  be  divided  amongst  the 
persons  entitled  to  it. 

The  Commissioner  directed  that  the  residue  of  the  1,2002.  after 
payment  of  costs,  should  be  transferred  to  the  joint  estate. 

From  this  order  the  present  petitioner  appealed,  and  praved  that 
so  much  of  the  residue  of  the  1,200/.  after  payment  of  costs,  might 
be  transferred  to  the  joint  estate,  as  bore  to  such  residue  the  pro- 
portion of  8252.  to  1,2002. ;  and  that,  after  such  transfer,  the  residue 
might  be  declared  to  be  separate  estate. 

Mr.  Russell  and  Mr.  W.  W.  Cooper  in  support  of  the  petition : 

*  *  At  the  formation  of  the  partnership  the  property  belonged 
to  John,  and  there  was  no  contract  by  which  he  parted  with  the 
property.  At  all  events,  until  the  goods  were  dealt  with  in  the 
way  of  sale,  it  cannot  be  contended  that  the  property  in  them  was 
changed,  without  proof  of  some  contract  to  that  effect.  Now,  the 
only  evidence  upon  the  subject  is  that  of  John,  who  deposes  that 
the  articles  were  to  remain  his  property.  [They  cited  Ex  parte 
Euffin(i).] 

Mr.  Swanston  and  Mr.  W.  Morris  for  the  joint  creditors :  [  353  ] 

The  case  falls  within  the  authority  of  Ex  parte  Hunter  (2)  and 
Ex  parte  Williams  (3).  The  deposition  shows  that  the  three  partners 
intended  and  agreed  to  continue  the  trade  with  the  existing  stock. 
That  was  sufficient  to  constitute  the  stock  joint  assets.    *     *     * 

Mr.  Russell,  in  reply. 

(1)  5  B.  B.  237  (6  Ves.  119).  MurUm,  1  M.,  D.  &  De  G.  259. 

(2)  2    Boee,    382.      See    Ex    parte         (3)  8  B.  B.  62  (11  Vea  3). 
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[R.B. 


Bz  parte 
Owen. 


[  *854  ] 


The  Vice-Chanobllob  : 

The  just  inference,  from  such  materials  as  are  before  me,  in  my 
opinion  is,  that  there  was  an  agreement  between  the  three, 
expressed  or  implied,  that  all  the  stock  in  trade  should  become 
the  property  of  the  three,  subject  to  an  account,  in  which  the 
partnership  would  be  debited  in  favour  of  John  Bowers  for  the 
value  of  the  articles  which  belonged  to  him,  or  for  which  he  paid. 
I  think  that  there  is  not  the  same  ground  for  such  an  inference  as 
to  the  household  furniture,  which  appears  to  me  to  have  continued 
and  to  remain  separate  estate. 

Mr.  Swanston  asked  for  the  costs  of  the  joint  creditors  out  of 
the  joint  estate. 

Mr.  Freeling,  for  the  official  assignee,  asked  for  his  costs. 

Mr.  Swanston  read  an  affidavit  of  the  official  assignee,  that  he 
had  not  instructed  any  solicitor  to  appear  for  him. 

Mr.  Freeling  said,  that  the  solicitor  acted  under  the  retainer 
*to  appear  in  the  Court  below,  which  he  submitted  extended  to  the 
appeal. 

The  Vice-Chancellor  said,  that  he  was  not  sure  of  this ;  and, 
after  an  examination  of  the  solicitor  viva  voce,  his  Honour  said 
that  no  costs  could  be  allowed. 


1851. 
Ajrril  1. 

Knight 
Bruce,  V.-C. 

[  367  ] 


WEIGHT   v.   WAKREN(l). 

(4  De  G.  &  Sm.  367—372.) 

A  testator  bequeathed  shares  in  Companies,  in  which  he  was  an  original 
shareholder,  to  his  son,  when  he  completed  his  majority :  Held,  that  the 
legatee,  on  attaining  twenty-one,  was  entitled  to  the  dividends  from  the 
testator's  death. 

Benjamin  Warren,  by  his  will,  dated  the  28th  of  October,  1839, 
after  bequeathing  to  his  wife,  Mary  Ann  Frances,  all  his  household 
furniture,   china,   plate,  glass,  wine,   printed  books,  horses,  and 


(1)  This  case  may  probably  be 
explained  by  observing  that  the 
legatee  as  an  infant  son  of  the  testator 
might  have  claimed  the  intermediate 
income  of  a  contingent  pecuniary 
bequest  by  way  of  maintenance  from 
the  death  of  his  father.  A  contingent 
specific  bequest  to  an  infant  on  attain- 


ing twenty-one  does  not  generally 
carry  the  intermediate  income  unless 
the  capital  is  properly  segregated  by- 
the  executor  from  the  rest  of  the  tes- 
tator's estate :  In  re  Clement*  [1894] 
1  Ch.  665,  63  L.  J.  Ch.  326,  70  L.  T, 
682.— 0.  A.  S. 
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private  carriages,  and  also  the  sum  of  8002.  for  her  sole  use  and      Wright 
benefit,  and  bequeathed  to  her  1,000?.  per  annum,  during  her  life      warren. 
and  while  she  remained  unmarried,  bequeathed  thus :    "To  my 
dear  son  Henry  Edward,  when  he  completes  his  majority,  1  give 
and  bequeath  the  sum  of  4,0002.,  my  shares  in  the  London  and 
Westminster  Bank,  in  the  Chartered  Gas  Company,  the  Great 
Western  Railway,  and  in  the  Brighton  Railway.    To  my  dear  son 
Robert  William,   when  he  completes  his  majority,  I  give  and 
bequeath    the  sum   of   8,0002.      To   each   son  I  may  hereafter 
have,  I  bequeath  the  sum  of  8,0002.,  as  each  son  completes  his 
majority.    To  each  daughter  now  living  or  I  may  hereafter  have,  I 
bequeath  the  sum  of  2,0002.,  as  such  daughter  completes  her  majority. 
To  my  eldest  daughter  Frances  Elizabeth,  I  give  1,0002.  extra, 
making  her  portion  8,0002.  instead  of  2,0002.,  when  she  completes 
her  majority.    To  my  sister  Elizabeth  Wright,  and  my  brother 
Benjamin  Robert  Wright,  I  give  each  1002.    At  the  decease  of  my 
dear  wife  the  whole  of  my  reversionary  property  to  be  computed, 
and,  after  payment  or  allowing  for  the  above  legacies,  the  rest  and 
residue  of  my  whole  estate  to  be  divided  amongst  my  dear  children 
in  the  following  proportions,  as  the  children  respectively  complete 
their  majority,  giving  three  shares  to  each  of  my  sons  to  one  share 
of  each  of  my  daughters.     In  the  event  of  either  of  my  children 
dying  under  twenty-one  years  of  age  leaving  lawful  issue,  such  issue 
to  partake  of  the  benefit  the  parent  would  have  derived  from  my 
will.    I  expressly  forbid  either  of  my  sons,  daughters,  or  other 
interested  'parties  from  selling,  'transferring,  or  in  any  way  assign-      [  *368  ] 
ing  the  right  or  benefit  from  this  my  will  to  which  either  may  be 
or  become  entitled  to."     And  the  testator  appointed  his  wife,  and 
Benjamin  John  Edward  Wright,  and  Benjamin  John  Wright,  all  of 
whom  were  plaintiffs,  his  executrix  and  executors. 

The  testator  died  on  the  7th  of  January,  1840. 

The  executors  had  paid  the  funeral  and  testamentary  expenses 
and  debts,  and  the  legacies  given  to  Elizabeth  Wright,  and  to  the 
plaintiff  Robert  Wright,  and  to  the  plaintiff  Mary  Ann  H.  Warren, 
and  bad  also  paid  to  the  plaintiff  Mary  Ann  H.  Warren  her  annuity 
down  to  the  last  quarterly  day  of  payment  thereof,  and  had  also 
paid  certain  legacy  duty  in  respect  of  the  aforesaid  bequests  to  the 
testator's  children  given  by  his  will ;  and  certain  calls  having  become 
payable  in  respect  of  the  shares,  or  some  of  them,  the  plaintiffs  had 
paid  them  out  of  the  general  funds  in  their  hands,  and  had,  from 
time  to  time,  invested  the  residue  of  the  estate. 
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Wright  The  executors  and  executrix  filed  the  bill  in  the  present  suit, 

Warren,  stating  that  the  general  estate  of  the  testator  was,  as  the  plaintiffs 
were  advised,  liable  to  the  payments  of  the  calls  upon  the  shares 
bequeathed  to  the  testator's  eldest  son  ;  but  that  they  were  advised 
that  it  was  matter  of  doubt  whether,  as  between  him  and  the  general 
estate  of  the  testator,  such  calls  ought  not  to  be  borne  by  the  shares 
themselves  or  the  dividends  thereof. 

By  a  former  decree  it  was  referred  to  the  Master  to  inquire,  and 
state,  whether  the  testator  was  an  original  shareholder  in  any  and 
which  of  the  Companies  in  question. 

By  his  report,  the  Master  set  out  several  claims  of  the  deed  of 
settlement  of  the  London  and  Westminster  Bank,  one  of  which 
empowered  the  directors  to  make  calls  to  the  extent  of  952.  per 
share,  in  addition  to  the  51.  already  paid,  and  another  of  which 
provided,  that,  whenever  by  any  means  any  share  was  duly  and 
[  #369  ]  effectually  transferred  to  a  *new  holder,  and  such  new  holder  should 
have  qualified  himself  to  be  a  shareholder  in  respect  thereof,  then, 
and  not  before,  the  responsibility  of  the  persons  holders  should 
cease,  and  the  persons  holders  should  be  discharged  from  all 
subsequent  claims,  demands,  and  obligations  in  respect  of  such 
share,  and  from  all  future  observances  of  the  provisions  of  the  deed 
of  settlement. 

With  respect  to  the  Great  Western  shares,  the  Master  found, 
that  the  testator  had  executed  the  subscription  contract  entered 
into  before  the  incorporation  of  the  Company  by  Act  of  Parliament, 
and  thereby  covenanted  to  pay  the  sum  set  opposite  to  his  name. 

After  setting  out  the  circumstances  as  to  the  other  shares,  the 
Master  found  that  the  testator  was  an  original  shareholder  of 
twenty  shares  in  the  London  and  Westminster  Bank,  of  the 
nominal  value  of  100/.  each,  and  that  201.  per  share  only  was 
paid  in  respect  thereof  at  the  time  of  his  death;  and  that  the 
testator  was  liable  at  his  death  to  such  calls  as  might  then  have 
been  made  or  might  thereafter  be  made  in  respect  of  such  shares. 
The  Master  also  found  that  the  testator  was  an  original  shareholder 
of  five  shares,  of  the  nominal  value  of  1001.  each,  and  five  half- 
shares  of  the  nominal  value  of  501.  each,  in  the  Great  Western 
Railway  Company ;  and  that  the  testator  was  liable  at  his  death  to 
pay  752.,  the  amount  of  calls  which  had  been  made  in  respect  of  the  five 
half-shares,  with  interest  thereon,  amounting  together  to  761.  5*.  Id. ; 
and  that  the  testator  was  liable  to  calls  that  might  thereafter  be 
made  on  the  said  five  1001.  shares  in  the  said  Company,  to  the 
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amount  of  1752.,  and  on  the  five  half-shares  in  the  said  Company      Wright 

to  the  amount  of  150/.    He  also  found  that  the  testator  was  an     warren. 

original  shareholder  of  six  shares,  of  the  nominal  value  of  501.  each, 

in  the  London  and  Brighton  Railway  Company,  and  that  he  was 

liable  at  his  death  to  pay  482.,  the  amount  of  calls  which  had  then 

been  made  in  respect  of  the  six  shares,  with  interest  thereon, 

amounting  to  49/.  2*.  Id. ;  *and  that  the  testator  was  also  liable       £  *370  3 

to  calls  that  might  thereafter  be  made  on  the  said  six  shares  in  the 

said  last-mentioned  Company  to  the  amount  of  120/.    But  he  found 

that  the  testator  was  not  an  original  shareholder  of  the  five  shares 

in  the  Chartered  Gas  Company,  and  that  he  was  not  liable  at  his 

death  to  such  calls  as  might  have  been  made  or  might  thereafter  be 

made  in  respect  of  any  of  such  last-mentioned  shares. 

In  his  report,  the  Master  had  allowed  the  payments  made  out  of 
the  personal  estate  in  respect  of  the  shares. 

The  case  now  came  on  upon  exceptions  to  the  report  and  on 
further  directions. 

Mr.  Kenyon  Parker  was  for  the  plaintiffs. 

Mr.  Malins  and  Mr.  De  Gex  for  Henry  Edward  Warren,  con- 
tended, that  the  specific  legatee  was  entitled  to  all  the  income 
arising  from  the  shares  since  the  testator's  decease,  and  that  the 
calls  must  be  paid  out  of  the  residuary  estate.  (They  referred  to 
Blount  v.  Hipkins  (l)  and  Jacques  v.  Chambers  (2).) 

Mr.  Bacon  and  Mr.  Goodeve  for  the  residuary  legatees : 

Your  Honour  hesitated,  in  Jacques  v.  Chambers  (a),  to  follow 
Blount  v.  Hipkins,  and  suggested  that  the  point  should  be  sub- 
mitted to  the  Lord  Chancellor,  if  it  became  necessary  to  decide  it. 
That  necessity,  however,  did  not  arise.  In  Bairy  v.  Harding  (3), 
Sir  Edward  Suodbn  intimated  an  opinion,  that  Blount  v.  Hipkins 
had  gone  too  far. 

They  referred  to  Hanson  v.  Grahan  (4). 

The  Vice- Chancellor  : 

The  legatee  is  entitled  to  the  income  from  the  testator's  *death.       [  *37i  ] 

(1)  40  R.  R.  74  (7  Sim.  51).    The  (2)  70  R.  R.  280  (2  Coll.  435),  in 

decision  in  that  case  npon  the  point  which  case  the  Vice-chancellor  reluo 

here  mentioned  has  been  practically  tantly  followed  Blount  v.  Hipkins  upon 

overruled  as  regards  calls  made  subse-  the  point  here  mentioned. — O.  A.  S. 

quently  to    the  testator's  death,    as  (3)  68  R.  R.  313;  see  p.  324  (1  Jo.  & 

pointed  out  in  a  note  in  40  B.  R.  74.  Lat.  490). 

— O.  A.  S.  (4)  5  R.  R.  277  (6  Ves.  239). 
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[b.b. 


Wright 

v. 
Warrick. 


As  to  the  calls,  I  ought,  I  think,  to  decide  according  to  Blount  v. 
Hipkins ;  though,  but  for  that  authority,  I  should  probably  have 
held  differently. 


1851. 
April  26. 

Knight 
Bruce,  V.-C. 

[371] 


[872] 


In  re  The  TEUSTS  of  HOUGH'S  WILL ;  and 
In  re  The  TKTJSTEE  ACT,  1850. 

(4  De  G.  &  8m.  371—372 ;  S.  0.  20  L.  J.  Ch.  422 ;  15  Jur.  943 ;  17  L.  T.  292.) 

A  testator  devised  real  estates  to  two  trustees ;  by  a  codicil,  he  appointed 
another  person  to  be  a  trustee  and  executor  of  his  will,  in  the  place  of  one 
of  the  two  trustees  whom  he  did  not  wish  to  act  as  executor,  in  consequence 
of  his  being  an  interested  party  in  the  disposal  of  his  estate  :  Held,  that  the 
codicil  was  a  revocation  of  the  devise  to  the  displaced  trustee,  as  well  as  of 
the  office. 

A  testator,  by  his  will,  devised  his  real  estates  to  Messrs.  John 
Lomax  and  John  Howard,  in  fee,  in  trust  for  certain  persons. 

The  testator  made  a  codicil  to  his  will,  which,  so  far  as  it  affects 
the  present  question,  was  in  the  following  words :  "  I  do  hereby 
nominate  and  appoint  Fisher  Bedhead,  of  New  Ferry,  in  the  county 
of  Chester,  clergyman,  to  be  a  trustee  and  executor  of  my  will,  in 
the  place  and  stead  of  John  Howard,  of  &c,  whom  I  do  not  wish  to 
act  as  executor,  in  consequence  of  his  being  an  interested  party  in 
the  disposal  of  my  estate." 

The  testator  having  died,  Messrs.  Lomax  and  Bedhead  disclaimed 
the  trusts  of  the  will. 

This  was  the  petition  of  the  persons  beneficially  entitled  to  30/31 
parts  in  the  devised  estates,  praying  for  a  reference  to  the  Master 
to  approve  of  new  trustees  in  the  place  of  the  disclaiming  trustees. 

Mr.  Freeling  in  support  of  the  petition. 

Mr.  Swinburne,  for  the  person  beneficially  entitled  to  the 
remaining  l/81st  part  of  the  estate,  submitted,  that  the  appoint- 
ment by  the  codicil  of  Mr.  Bedhead  as  a  trustee  and  executor  of  the 
will  in  the  place  of  Mr.  Howard  was  not  a  revocation  of  the  devise 
to  Howard,  but  only  of  the  trusteeship,  and  that  the  fee  still 
remained  in  Mr.  Howard,  whose  disclaimer  was  necessary  before 
the  Court  could  appoint  a  new  trustee. 

The  Vice-Chancellor  said,  that  the  substitution  of  Mr.  Bedhead 
for  Mr.  Howard,  and  the  terms  of  the  codicil,  were  a  sufficient 
revocation  of  the  devise  to  Mr.  Howard  as  well  as  of  the  office. 

The  usual  order,  referring  it  to  the  Master  to  appoint  new  trustees, 
was  then  made. 
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BENSUSAN   v.   NEHEMIAS  (1).  '85i. 

April  25. 
(4  De  G.  &  Sm.  381—387  ;  S.  0.  20  L.  J.  Ch.  536 ;  15  Jur.  503.)  

Trustees  of  a  marriage  settlement  transferred,  contrary  to  the  trusts,  bruc^v^0, 
2,000/.  stock,  part  of  the  trust  fund,  to  the  husband.  Two  of  the  trustees  .  „_.  -J 
became  bankrupt.  The  remaining  trustee  (who  was  the  father  of  the 
wife),  by  his  will,  gave  to  the  trustees  of  the  settlement  6,000/.  like  stock, 
without  declaring  any  trust  of  it,  but  directing  certain  bonds  to  be  sold,  for 
giving  his  daughter  "her  legacy  of  the  above-mentioned  6,000/.  stock: " 
Held,  that  the  6,000/.  was  not  given  to  the  trustees  beneficially,  nor  to  the 
daughter  exclusively,  but  was  given  upon  the  trusts  of  the  settlement,  and 
in  satisfaction  of  the  breach  of  trust. 

The  daughter  and  the  other  cestuis  que  trustent  under  the  settlement 
instituted  one  suit,  and  the  daughter  alone  another  against  the  father's 
executor.  The  former  sought  to  have  the  breach  of  trust  made  good,  the 
other  sought  payment  of  the  legaoy  :  Held,  that  one  suit  would  have  been 
sufficient ;  and  the  costs  of  one  alone  were  allowed. 

These  were  two  suits,  one  of  which  was  instituted  by  the  cestuis 
que  trustent  of  a  marriage  settlement,  to  have  a  sum  of  money,  part 
of  the  trust  funds  comprised  in  the  settlement,  made  good  out  of 
the  estate  of  a  deceased  trustee  of  the  settlement,  by  reason  of  an 
alleged  breach  of  trust. 

The  other  suit  sought  payment  of  a  legacy  bequeathed  by  the 
will  of  the  same  trustee. 

The  settlement  was  dated  the  27th  of  November,  1822,  and  was 
made  between  Menahem  Bensusan,  of  the  first  part ;  Joshua  Levy 
Bensusan,  Esq.,  Samuel  Levy  Bensusan,  and  Abraham  Levy 
Bensusan,  of  the  second  part ;  and  Jacob  Levy  Bensusan  and  Sarah 
Levy  Bensusan,  his  wife,  of  the  third  part ;  and  was  made  in  con- 
sideration of  a  marriage  which  had  been  then  solemnised  between 
Jacob  Levy  Bensusan  and  Sarah  Levy  Bensusan,  the  daughter  of 
Joshua  Levy  Bensusan.  By  this  settlement  it  was  declared,  that 
Joshua  Levy  Bensusan,  Samuel  Levy  Bensusan,  and  Abraham 
Levy  Bensusan,  their  executors,  administrators,  and  assigns,  should 
stand  and  be  possessed  of  and  interested  in  a  sum  of  10,500/.,  New 
41.  per  cent.  Consolidated  Bank  Annuities,  transferred  to  them,  and 
standing  in  their  names,  upon  trust,  to  pay  the  dividends  to  the 
plaintiff  Sarah  Levy  Bensusan  for  her  separate  use,  without  power 
of  anticipation;  and  after  her  decease,  if  Jacob  Levy  Bensusan 
should  survive  her,  upon  trust  during  her  life  to  pay  the  dividends, 
interest,  and  annual  produce  of  all  the  same  trust  monies,  stocks, 
funds,  or  securities  unto,  or  authorise  or  permit  the  same  to  be 
received  by,  *  Jacob  Levy  Bensusan  and  his  assigns,  for  his  and  [  *382  ] 
their  own  use  and  benefit;  and  from  and  immediately  after  the 
(1)  Fairer  v.  Park  (1876)  3  Ch.  D.  309,  45  L.  J.  Oh.  700,  35  L,  T,  27. ' 
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Bensubak  decease  of  the  survivor  of  them,  Jacob  L.  Bensusan  and  Sarah 
Nkhbmias.  Levy  Bensusan,  his  wife,  upon  trust,  that  if  there  should  be  any 
child  of  Jacob  Levy  Bensusan  by  Sarah  Levy  Bensusan,  his  wife, 
they  the  said  Joshua  Levy  Bensusan,  Samuel  Levy  Bensusan,  and 
Abraham  Levy  Bensusan,  or  the  survivors  or  survivor  of  them,  or 
the  executors,  administrators,  or  assigns  of  such  survivor,  should 
pay,  transfer,  or  assign  the  several  trust  monies,  stocks,  funds,  and 
securities  to,  between,  and  among  such  child  or  children  in  manner 
therein  mentioned. 

The  settlement  contained  a  proviso,  that  it  should  be  lawful  to 
and  for  Joshua  Levy  Bensusan,  Samuel  Levy  Bensusan,  and 
Abraham  Levy  Bensusan,  and  the  survivorp  and  survivor  of  them, 
their  and  his  executors,  administrators,  and  assigns,  at  any  time 
or  times  during  the  lives  and  life  of  Jacob  Levy  Bensusan  and 
Sarah  Levy  Bensusan,  his  wife,  and  the  survivor  of  them,  with  his 
or  her  consent  and  approbation  in  writing,  signed  with  their,  his, 
or  her  hands  or  hand,  and  after  both  their  deceases,  then  at  the 
discretion  of  the  trustees  or  trustee  for  the  time  being,  to  sell  and 
dispose  of  the  sum  of  10,500/.  New  42.  per  cent.  Consolidated  Bank 
Annuities,  or  any  part  thereof,  and  to  lay  out  and  invest  the  monies 
arising  thereby  in  or  upon  any  other  Parliamentary  stocks  or  public 
funds  of  Great  Britain,  or  any  real  securities  in  England. 

The  bill,  in  the  former  of  the  suits,  stated,  that  from  the  year 
1881,  the  plaintiff  Sarah  Levy  Bensusan,  instead  of  receiving  the 
whole  of  the  dividends  on  the  sum  of  10,5002.  New  82. 10*.  per  cent. 
Consolidated  Bank  Annuities,  as  she  had  been  accustomed  to  do  up 
to  that  period,  only  received  the  dividends  arising  from  a  sum  of 
8,5002.,  like  Annuities.  That,  upon  inquiry  being  made  by  her  as 
to  the  reason  why  the  amount  of  the  dividends  formerly  received 
[  •383  ]  by  her  was  so  reduced,  she  discovered  that  Joshua  *Levy  Bensusan, 
Samuel  Levy  Bensusan,  and  Abraham  Levy  Bensusan,  some  time 
in  the  month  of  September,  1831,  contrary  to  and  in  breach  of  the 
trust  reposed  in  them  by  the  indenture  of  settlement  of  the  27th  of 
November,  1822,  had  transferred  2,000/.,  part  of  the  10,5002.  New 
82.  10s.  per  cent.  Annuities  to  Jacob  Levy  Bensusan  for  the  purpose 
of  being  sold  out ;  and  that  the  same  was  accordingly  sold  out,  and 
the  produce  thereof,  with  their  knowledge  and  consent,  advanced 
and  lent  to  and  for  the  benefit  of  a  partnership  firm,  in  which 
Samuel  Levy  Bensusan  and  Jacob  Levy  Bensusan,  together  with 
Menahem  Levy  Bensusan  and  another,  were  partners,  without 
taking  any  security  for  the  same. 
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Abraham  Levy  Bensusan  and  Samuel  Levy  Bensusan,  two  of    bknsuban 
the  three  trustees  of  the  settlement,  and  Jacob  Levy  Bensusan  (the    nbhemias. 
husband  of  the  plaintiff  Sarah  Levy  Bensusan),  partners  in  the 
same  firm,  became  bankrupt,  the  first  in  1841,  the  others  in  1847. 

The  other  trustee,  Joshua  Levy  Bensusan,  died  on  the  27th  of 
October,  1847,  having  made  his  will,  dated  the  12th  of  March,  1844, 
and  containing  the  following  bequest,  upon  which  the  principal 
question  in  the  causes  depended : 

"  I  will,  leave,  and  direct  the  sum  of  6,000/.,  New  8£Z.  per  Cent., 
be  bought  and  transferred  to  and  placed  in  the  names  of  the  trustees 
of  the  marriage  settlement  of  my  dear  daughter  Sarah  Levy 
Bensusan,  and  in  the  name  of  Mr.  Abraham  Nehemias,  whom  I 
appoint  to  be  a  trustee  in  my  name  and  stead  for  this  purpose." 

After  giving  other  legacies,  the  will  proceeded  thus :  "  None  of 
the  legacies  to  be  paid  until  six  months  after  my  decease.  For 
giving  my  dear  daughter  Sarah  Levy  *Bensusan  her  legacy  of  the  [  •384  ] 
above-mentioned  6,000/.  New  8}/.  per  Cent.,  I  order  and  direct,  that, 
whatever  foreign  bonds  the  house  of  Messrs.  M.  L.  Bensusan  &  Co., 
of  London,  should  have  of  mine  in  their  possession,  as  specified  in 
my  waste  book,  folio  898,  shall  be  sold,  and  the  produce  thereof, 
with  my  balance  of  account  with  the  said  house,  shall  be  added  for 
purchasing  the  aforesaid  legacy." 

"  Messrs.  Stone,  Martins,  and  Stones  have  my  power  of  attorney 
for  receiving  my  dividends  from  the  Bank  of  England.  I  direct 
the  said  Messrs.  Stone,  Martins,  and  Stones  to  pay  all  my  dividends, 
and  my  balance  of  account  with  them,  to  my  dear  wife  Mrs.  Judith 
Levy  Bensusan,  after  my  decease,  during  her  life,  after  having  paid 
my  legacy  and  debts.  I  leave  all  my  real  and  personal  estate  and 
all  my  monies  in  the  Bank  of  England  to  my  dear  wife  Mrs.  Judith 
Levy  Bensusan  during  her  life,  and  after  her,  to  my  dear  son 
Mr.  Moses  Levy  Bensusan  ;  after  him,  his  children  for  ever.1' 

The  prayer  of  the  bill  in  the  former  of  the  suits  was,  that  it 
might  be  declared,  that,  under  the  circumstances  aforesaid,  the 
estate  of  the  testator  Joshua  Levy  Bensusan  was  liable  to  make 
good  and  replace  the  sum  of  2,0001.  New  81. 10*.  per  cent.  Annuities, 
together  with  the  amount  of  dividends  which  would  have  been  pay- 
able thereon  in  case  the  same  had  not  been  transferred  or  sold  from 
the  time  the  same  was  transferred  and  sold  out;  and  that  an 
account  might  be  directed  for  the  purpose  of  ascertaining  the 
amount  due  to  the  plaintiff  Sarah  Levy  Bensusan  in  respect  of 
such  dividends ;  and  that  Abraham  Nehemias  might  either  admit 
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bbnsubah     assets  of  the  testator  Joshua  Levy  Bensusan  sufficient  to  answer 

N  eh  em  i  as.    what,   upon  taking  such  accounts,  should  be  found  due  to  the 

plaintiff  Sarah  Levy  Bensusan,  and  also  to  replace  the  sum  of 

2,0001.  New  82. 10*.  per  cent.  Bank  Annuities,  and  might  be  decreed 

f  *385  ]      to  pay  and  "replace  the  same  accordingly,  or  that  the  usual  accounts 

might  be  taken. 

The  other  bill  was  filed  by  Mrs.  Sarah  Levy  Bensusan  alone,  and 
prayed  that  the  trusts  of  the  will,  so  far  as  related  to  the  bequest  of 
6,000/.  8£  per  cent.  Bank  Annuities,  might  be  performed ;  and  that 
the  defendant  Abraham  Nehemias  might  either  admit  assets  of  the 
testator  Joshua  Levy  Bensusan  sufficient  to  pay  and  satisfy  the  sum 
of  6,000Z.  8}  per  cent.  Bank  Annuities,  so  given  and  bequeathed  in 
trust  as  aforesaid,  and  might  be  decreed  to  pay  or  secure  the  same 
accordingly,  or  that  the  usual  accounts  might  be  taken. 

Mr.  James  Parker  and  Mr.  Hetherington  were  for  Mrs.  Sarah 
Levy  Bensusan ;  and  Mr.  Bacon  and  Mr.  Leach  for  her  children. 

Mr.  Swanston,  Mr.  T.  Stevens,  Mr.  Rogers,  Mr.  Goodeve,  and 
Mr.  Renshaw,  for  other  parties. 

[Oarthshore  v.  Chalie(i)f  Wathen  v.  Smith  (2),  Chancer? s  case  (a), 
Haynes  v.  Mico  (4),  Mathews  v.  Mathews  (5),  and  other  cases,  were 
cited.] 

The  Vice-Chancellor  : 
[  *386  ]  I  think,  that,  according  to  the  true  interpretation  of  the  *will,  the 

gift  of  the  stock  was  neither  to  the  trustees  beneficially  nor  to  the 
daughter.  In  support  of  the  latter  construction  this  passage  of 
the  will  is  relied  upon — "  for  giving  my  dear  daughter  Sarah  Levy 
Bensusan  her  legacy  of  the  above-mentioned  6,0001."  These  words 
appear  to  me  not  sufficient  to  support  such  a  construction.  With 
regard  to  the  former  construction,  it  seems  plain  that  the  trustees 
take  in  their  character  of  trustees  only. 

Then  comes  the  question  upon  the  words  directing  the  payment 
six  months  after  the  testator's  death,  and  the  mention  at  the  close 
of  the  will  of  the  payment  of  the  testator's  debts.  Without  giving 
any  opinion,  or  making  any  observation  upon  any  other  case,  I  am 
satisfied,  that,  in  the  present,  those  portions  of  the  will  do  not 
exclude  the  application  of  the  general  rule  of  interpretation.     The 

(1)  7  E.  B.  311  (10  Ves.  1).  (4)  1  Br.  C.  C.  129. 

(2)  20  E.  E.  302  (4  Madd.  325).  (5)  2  Ves.  Sen.  635. 

(3)  1  P.  Wms.  408. 
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testator,  by  means  of  a  breach  of  trust,  was  indebted  to  a  trust  fund,  Benbusak 
of  which  he  was  trustee  in  a  sum  of  2,000Z.  stock.  He  gave  to  the  nehbmias. 
same  trust  fund  6,0001.  stock.  I  am  of  opinion,  upon  that  statement, 
that  the  presumption  of  law  must  be  satisfaction ;  and  I  look  in 
vain  for  anything  to  persuade  me,  however  willing  to  be  persuaded, 
that  this  presumption  is  displaced  or  answered.  I  think  that  it  is 
satisfaction  in  the  sense  in  which  that  term  may  here  be  used — that 
is,  satisfaction  as  between  all  persons  interested  under  the  settle- 
ment and  the  testator's  estate.  I  give  no  opinion  as  to  the  discharge 
or  absence  of  discharge  of  any  other  person  from  the  consequences 
of  this  breach  of  trust. 

Upon  the  question  of  costs — 

The  Vice-Chancellor  asked  why  there  were  two  suits  ? 

Mr.  J.  Parker  and  Mr.  Hetherington  submitted,  that,  if  both 
demands  had  been  made  by  one  bill  it  would  have  been  multifarious. 
One  suit  was  simply  for  recovery  of  *the  trust  fund.  The  wife  and  [  *387  ] 
her  children  were  properly  co-plaintiffs  in  it.  In  the  other  suit  they 
had  conflicting  interests ;  and  the  bill  in  it  alleged  that  the  husband's 
assignees  claimed  the  whole  fund. 

Mr.  Renshaw,  for  the  husband,   and  Mr.   Goodeve,   for  his 
assignees,  asked  for  their  costs. 

Mr.  Rogers,  for  the  surviving  bankrupt  trustee,  asked  for  his 
costs.    Samuel  v.  Jones  (1)  was  cited. 

The  Vice-Chancellor  said,  that,  so  far  as  the  costs  were  increased 
by  there  being  two  suits,  the  plaintiffs  could  not  have  them.  The 
husband's  costs  would  be  allowed,  and  would  be  paid  to  his 
assignees;  but  they  could  have  no  other  costs:  and  no  costs  could 
be  given  to  the  trustee  who  had  been  bankrupt,  unless  he  would 
replace  the  fund. 

(1)  62  E.  E  96  (2  Hare,  246). 
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.  imi.  ASHTON   v.   LORD   LANGDALE(l). 

May  2. 

_  (4  De  G.  &  Sm.  402—413 ;  S.  C.  20  L.  J.  Ch.  234 ;  17  L.  T.  175). 

Bbuck^V^C  Mortgagee  of  turnpike  tolls  and  of  railway  undertakings  held  to  be 

r  109  1    '  interests  in  land  within  the  Mortmain  Act  (2). 

L        J  Bailway  debentures  (not  being  mortgages),  ehares  in  Eailway,  Canal, 

Waterworks,  and  Banking  Companies,  and  scrip  shares  in  projected  Bailway 

Companies,  held  not  to  be  within  the  Act. 

In  this  case,  which  came  on  on  exceptions  and  further  directions, 
questions  were  raised  as  to  the  operation  of  the  Mortmain  Act 
(9  Geo.  II.  c.  86)  on  personal  property  of  different  kinds. 

John  Ashton,  by  his  will,  dated  the  15th  of  November,  1886,  after 
directing  that  all  his  just  debts  and  funeral  expenses,  and  the 
charges  of  proving  that  his  will  should  be  paid  by  his  executors 
thereinafter  named  out  of  his  personal  estate,  and  devising  his  real 
estate  as  therein  mentioned,  bequeathing  a  legacy  of  25,0001.  to  his 
sister  Jane  Ashton,  and  various  other  legacies,  gave  and  bequeathed 
all  the  rest,  residue,  and  remainder  of  his  personal  estate  and  effects, 
after  payment  of  the  several  legacies  or  sums  of  money  thereinbefore 
given  or  bequeathed  by  him,  unto  the  Honourable  the  Commis- 
sioners for  the  time  being  of  the  Sinking  Fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  be  applied  by  them 
[  *403  ]  according  to  the  directions  *and  regulations  of  the  laws  and  statutes 
in  force  for  the  time  being  for  regulating  and  applying  that  fund,  in 
or  towards  the  extinction  or  reduction  of  the  National  Debt  of  the 
said  United  Kingdom,  or  as  near  thereto  as  circumstances  would 
permit. 

By  the  decree  at  the  original  hearing,  it  was  referred  to  the 
Master  to  inquire  and  state  [particulars  of  the  investments,  consti- 
tuting the  testator's  personal  estate  which  might  possibly  fall  within 
the  provisions  of  the  Mortmain  Act]. 
[  *04  ]  By  the  report,  the  property,  with  respect  to  which  the  question 

arose,  appeared  to  be  of  the  following  kinds : 

First,  two  mortgages  of  turnpike  tolls,  under  Acts  of  8  &  8 
Geo.  IV.,  for  improving  the  road  from  the  end  of  Ardwick  Green, 
near  Manchester,  to  Hyde  Lane  Bridge:  under  which  Acts  the 
trustees  of  the  turnpike  road  were  seised  or  possessed  of  the  turn- 
pikes, toll-houses,  and  toll-bars  on  the  road,  and  entitled  to  take 

(1)  See    now    the    Mortmain    and  (2)  This  decision,  so  far  as  regards 

Charitable  Uses  Act,  1891  (54  &  55  mortgages  of    railway  undertakings, 

Vict.  o.  73),  s.  3,  which  has  deprived  was  virtually  overruled  in  Attree  v. 

these  cases  of  their  former  importance.  Hawe  (1878)  9  Oh.  Div.  337,  47  L.  J. 

— O.  A.  S.  Oh.  863,  37  L.  T.  145.— O.  A.  S. 
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and  receive  tolls,  and  to  borrow  money  at  interest  upon  the  credit 
of  the  tolls. 

These  mortgages  were  in  the  statutory  form,  and  purported  to 
assign  to  the  testator,  his  executors,  administrators,  and  assigns, 
such  proportion  of  the  tolls  arising  and  to  arise  on  the  said  turnpike 
road,  and  the  toll-gates  and  toll-houses  erected  or  to  be  erected  for 
collecting  the  same,  as  the  sum  of  8802.  should  bear  to  the  whole  sum 
then  or  thereafter  to  become  due  and  owing  on  the  security  thereof 

Secondly,  a  railway  mortgage  or  debenture,  under  the  seal  of  the 
Manchester  and  Birmingham  Railway  Company,  purporting  to 
assign  the  undertaking,  and  all  and  singular  the  rates,  tolls,  and 
sums  of  money  arising  by  virtue  of  the  said  Act,  and  all  the  estate, 
right,  title,  and  interest  of  the  said  Company,  of,  in,  and  to  the 
same,  to  the  testator,  his  executors,  administrators,  and  assigns, 
until  the  said  sum  of  80,0002.,  together  with  interest  at  4£  per  cent, 
per  annum,  should  be  fully  paid  and  satisfied,  and  mortgages  or 
debentures  for  10,0002.  of  the  Sheffield  and  Ashton-under-Lyne 
Railway  Company,  in  a  similar  form. 

[Thirdly,  fourthly,  fifthly,  and  sixthly,  shares  in  various  Companies 
incorporated  by  Acts  of  Parliament  which  enacted  that  the  shares 
should  be  deemed  to  be  personal  estate,  and  not  in  the  nature  of 
real  property.] 

Seventhly,  150  shares  in  the  Manchester  and  Liverpool  District 
Banking  Company,  100  shares  in  the  Ashton,  Staleybridge,  Hyde, 
and  Glos8op  Bank,  and  1,000  shares  in  the  Commercial  Bank  of 
England ;  part  of  the  property  of  which  Companies  consisted  of  real 
estates  and  monies  invested  on  the  security  of  real  estate.  The 
deeds  of  settlement  of  these  Banking  Companies  provided  that  the 
property,  estate,  and  effects  of  the  Company  should,  as  between  the 
shareholders  and  their  representatives,  always  be  considered  in  the 
nature  of  personal  estate. 


ASHTO& 

v. 

Lord 

Langdalb. 


.[  4°5  ] 


Mr.  RaundeU  Palmer  and  Mr.  Hoblwu&e  for  the  plaintiffs, 
and  Mr.  Russell,  Mr.  Rolt,  Mr.  Calvert,  Mr.  Bury,  and 
Mr.  Baggallay  for  other  parties  in  the  same  interest : 

First,  with  respect  to  the  shares  in  incorporated  Companies.  The 
clauses  in  the  several  Acts  providing  that  these  shares  shall  be 
personal  estate,  affect  their  transmissible  quality  only,  and  were 
not  intended  to  repeal  the  Mortmain  Act:  Howse  v.  Chapman  (l). 


[408] 


(1)  4E.  E.  292(4  Ves.  642). 
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[  M09  ] 


[410] 


Sparling  v.  * Parker  (l)  and  Walker  v.  Milne  (2),  which  may  be  relied 
upon  on  the  other  side,  are  opposed  to  the  earlier  authorities. 
*  *  As  to  the  shares  in  Banking  Companies,  the  case  of  Myers 
v.  Perigal  (a),  is  in  point.  The  testator  would,  on  the  dissolution 
of  the  Company,  have  become  entitled  to  a  share  in  those  houses 
and  interests  in  land  which  the  Companies  had  acquired.     *     *     * 

Next,  as  to  the  mortgages  of  railway  tolls,  Knapp  v.  Williatns  (4), 
Hawse  v.  Chapman  (5),  and  Finch  v.  Squire  (6)  are  decisive  on  this 
part  of  the  case. 

[They  also  referred  to  Baxter  v.  Brown  (7),  Bligh  v.  Brent  (8), 
March  v.  Attorney-General  (9),  Hobson  v.  Blackburn  (10),  and  other 
cases.] 

The  Vicb-Chancbllor  : 

I  do  not  understand  that  any  case  has  been  decided  since  Sparling 
v.  Parker  (1)  at  variance  with  it,  or  that  any  case  has  been  decided 
since  Walker  v.  Milne  (2)  at  variance  with  Walker  v.  Milne.  Prima 
facie,  therefore,  the  principles  upon  which  those  cases  were  decided 
are  binding  upon  the  Court,  although  not  absolutely.  They  demand 
at  least  a  considerable  degree  of  deference.  If,  indeed,  I  had  a 
strong  and  undoubting  opinion  that  those  cases  were  erroneously 
decided,  I  ought  probably  to  act  on  that  opinion,  and  to  decide 
otherwise  than  in  conformity  with  them.  But  I  have  not  such  an 
opinion.  On  the  contrary,  if  this  case  had  now  come  before  me  for 
the  first  time,  clear  of  all  decision  whatever  on  either  side  of  the 
question,  I  should  very  possibly  have  decided  respecting  the  canal 
and  railway  shares  as  the  Master  of  thb  Bolls  did ;  and  I  do  not 
think  myself  bound  or  authorised  to  depart  from  the  cases  which  I 
have  mentioned  with  reference  to  these  shares. 

With  regard  to  the  debentures,  it  has  been  scarcely  contested, 
that,  in  the  present  state  of  the  authorities,  they  cannot  be  treated 
as  obnoxious  to  the  provisions  of  the  statute.  There  is  no  reference 
upon  the  face  of  the  debentures  to  any  interest  in  real  estate,  and  it 
has  not  been  shown  by  extraneous  means  that  that  character  belongs 
to  them.  They  seem  to  constitute  merely  a  personal  obligation  to 
pay  a  debt  (so  far  as  a  corporation  may  be  said  to  contract  personally), 


(1)  73  B.  B.  403  (9  Beav.  450). 

(2)  8;i  E.  E.  243(11  Beav.  507). 

(3)  16  Sim.  533 ;  since  overruled,  2 
D.  M.  &  G.  599. 

(4)  4  B.  E.  252  (4  Ves.  430). 

(5)  4  B.  B.  292  (4  Ves.  542). 


(6)  7  E.  B.  337  (10  Ves.  41). 

(7)  66  E.  B.  706  (7  Man.  &  G.  198). 

(8)  47  B.  B.  420  (2  Y.  &  0.  268). 

(9)  59  B.  B.  550  (5  Beav.  433). 

(10)  36  B.  B.  381  (1  Keen,  273), 
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an  obligation  which  probably  may  be  enforced  against  property,  but 
not  otherwise  than  as  in  the  case  of  other  personal  obligations. 

Then  as  to  the  shares  in  the  Banking  Company :  it  is  contended, 
that  they  are  obnoxious  to  the  statute,  because  land  may  be  acquired 
for  the  purpose  of  offices  for  carrying  *on  the  business  of  the  Com- 
pany, or  in  respect  of  bad  debts,  or  for  investment.    The  acquisition 
of  that  description  of  property,  however,  is  not  one  of  the  main  or 
chief  or  direct  objects  of  a  Company  of  this  kind,  which  is  merely  a 
trading  society.     I  cannot  see,  independently  of  authority,  that  it  is 
a  reasonable  construction  of  the  statute  to  hold  shares  in  such  a 
Company  to  be  obnoxious  to  it,  merely  on  account  of  the  incidental 
or  fortuitous  possession  of  some  real  estate.    The  words  of  the  1st 
section  are  "  manors,  lands,  tenements,  rents,  advowsons,  or  other 
hereditaments,  corporeal  or  incorporeal,  whatsoever,  nor  any  sum 
or  sums  of  money,  goods,  chattels,  stock  in  the  public  funds,  secu- 
rities for  money,  or  any  other  personal  estate  whatsoever,  to  be  laid 
out  or  disposed  of  in  the  purchase  of  any  lands,  tenements,  or  here- 
ditaments."   Certainly,  property  of  this  description  does  not  come 
within  these  words.     Then  the  words  of  the  3rd  section  are  "  lands, 
tenements,  or  other  hereditaments,  or  of  any  estate  or  interest 
therein,  or  of  any  charge  or  incumbrance  affecting  or  to  affect  any 
lands,  tenements,  or  hereditaments,  or  of  any  stock,  money,  goods, 
chattels,  or  other  personal  estate,  or  securities  for  money,  to  be 
laid  out  or  disposed  of  in  the  purchase  of  any  lands,  tenements,  or 
hereditaments,  or  any  estate  or  interest  therein,  or  of  any  charge 
or  incumbrance  affecting  or  to  affect  the  same."    I  think  that  it 
would  not  be  a  reasonable  interpretation  of  the  Act  of  Parliament,  to 
say  that  this  species  of  interest  is  covered  by  the  words  that  I  have 
read ;  and,  independently  of  the  recent  case  cited,  of  which  I  mean 
to  speak  with  sincere  respect,  I  am  not  aware  of  any  that  has 
so  decided.     This  is  an  instance  in  which  I  dissent  so  strongly 
from  a  late  authority,  that  I  think  it  necessary  to  act  upon  that 
dissent. 

I  am  of  a  similar  opinion  as  to  the  scrip  for  shares  in  intended 
Companies,  having  for  their  objects  the  formation  of  corporations, 
for  the  construction  and  use  of  railways.  I  think  it  not  according 
to  a  sound  interpretation  of  the  *Act,  to  hold  such  property  to  be 
within  its  provisions;  and  no  binding  authority  has  been  cited  with 
reference  to  such  property. 

There  remains  only  the  question  as  to  the  mortgages  of  the  tolls; 
my  present  impression  is  not  in  favour  of  the  Commissioners  on. 


Abhton 

i. 

Loud 

Lakgdalb. 


[  •«!  ] 


[  •««  ] 
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Abhtoh      that  point ;  and  I  am  ready  to  hear  the  counsel  for  the  Commis- 

Lobd        sioners  upon  it. 
Langdalk. 

The  Solicitor-General  and  Mr.  W.  M.  James  for  the  Commis- 
sioners : 

The  decision  of  the  Master  op  the  Rolls  in  Walker  v.  Milne  (i), 
is  directly  in  point  on  this  question ;  and  so  is  that  of  the  Court  of 
Queen's  Bench  in  Doe  v.  St.  Helen's  and  Runcorn  Gap  Railway 
Company  (2),  in  which  it  was  held  that  a  mortgage  of  the  under- 
taking and  the  tolls  did  not  pass  any  portion  of  the  real  estate  of 
the  defendants. 

(The  Vicb-Chancellor  :  If  I  had  to  consider  the  correctness  of 
the  decision  in  Doe  v.  St.  Helen's  and  Runcorn  Gap  Railway  Com- 
pany, I  am  not  prepared  to  say  that  I  should  readily  assent  to  it. 
But  I  am  not  called  on  to  give  any  opinion  upon  that  case ;  it  turned 
upon  the  right  to  recover  in  ejectment,  and  not  upon  the  statute 
now  in  question.) 

*     *     The  mortgagee  could  not  stop  the  use  of  the  railway;  he  has 
only  that  which  the  shareholders  have,  viz.  a  right  to  an  account 
[  *4}S  ]       of  the  tolls.     The  criterion  is  this, — can  these  *mortgages  place  any 
land  in  the  possession  of  the  charity. 

The  Vice-Chancellor  : 

The  railway  shares  and  canal  shares,  which  belong  to  persons 
who  are  corporators  or  shareholders  in  the  Companies  in  their 
individual  rights,  are  not  to  be  considered  as  within  the  words 
"  lands,  or  any  estate  or  interest  therein." 

But  with  regard  to  mortgages  of  the  undertakings  and  of  the 
tolls,  these  interests  proceed  directly  from  the  corporation,  and 
appear  to  me  to  constitute  a  "  charge  or  incumbrance  affecting 
lands,  tenements,  or  other  hereditaments,'1  or  some  "  estate  or 
interest  therein." 

In  my  opinion  they  do  directly  and  immediately  charge  heredita- 
ments, viz.  the  tolls,  if  not  the  land  itself,  by  the  use  of  which  the 
tolls  are  obtained ;  and  if  so,  they  are  within  the  words  of  the  3rd 
section  of  the  Act,  which  have  occasioned  the  great  bulk  of  the 
decisions  that  are  sometimes  complained  of.  Upon  this  point  I 
dissent,  though  most  respectfully,  yet  so  strongly,  from  the  decision  of 
the  Master  of  the  Bolls,  that  I  ought,  I  think,  to  depart  from  it. 

(1)  83  E.  E.  243  (11  Beav.  607).  (2)  67  E.  E.  699  (2  Q.  B.  264). 


vol.  lxxxvii.]    1851.    CH.     4  DE  G.  &  SM.  421—422.  425 

Ex  parte  TUNSTALL(l).  issi. 

(4  De  G.  &  Sm.  421-422 ;  S.  0.  15  Jur.  645.)  ^!L6' 

Two  trustees  of  real  estate  were  appointed  by  the  Court  in  the  place   BBgciQvTo 
of  one  on  petition  under  the  Trustee  Act,  1850;  and,  the  property  being        r  421  1 
small,  without  a  reference,  on  an  affidavit  of  the  fitness  of  the  two  persons 
proposed  as  trustees. 

The  testator  by  his  will  gave  all  his  property,  consisting  of  real 
and  personal  estate,  to  John  Blackburn,  as  sole  trustee  thereof,  and 
he  appointed  him  sole  executor  of  his  will.  The  testator  directed 
his  trustee  to  convert  the  whole  of  his  estate  into  money,  and  to 
invest  the  produce,  and  stand  possessed  thereof,  upon  trust  to  pay 
the  income  to  his  wife  for  life,  and  after  her  death  he  gave  the 
whole  to  his  children. 

The  property  subject  to  the  trust  consisted  of  a  real  estate  charged 
with  a  mortgage  of  7001.  Mr.  Blackburn  the  trustee  died  in  1849, 
intestate.    He  left  an  infant  heir-at-law. 

The  widow  of  the  testator  and  his  child,  who  was  the  only  child 
of  the  testator,  now  presented  a  petition,  stating  the  above  circum- 
stances, and  praying  for  the  appointment  of  Mr.  Woods  and  Mr. 
Chatburn  as  trustees  in  the  place  of  the  infant  heir  and  of  the 
administrator  of  Mr.  Blackburn,  and  a  declaration  that  the  real 
estate  should  vest  in  the  new  trustees. 

The  petition  was  supported  by  an  affidavit,  showing  that  Messrs. 
Woods  and  Chatburn  were  fit  to  be  the  new  trustees. 

Mr.  Prendergast,  for  the  petition,  submitted,  that  it  had  become 
the  practice  upon  bills  to  appoint  more  than  one  trustee  of  property 
in  the  place  of  one  trustee. 

The  Vice-Chancellor  said,  that  trust  property  ought,  if  possible, 
to  be  prevented  from  coming  into  the  hands  of  a  sole  trustee.    The 
not  unlikely  consequences  were  so  inconvenient,  *that  the  Court       [  •«*  ] 
would  sanction  the  appointment  of  two  trustees.     As  the  property 
was  small,  the  order  was  made  at  once  without  a  reference. 

(1)  The  Trustee  Act,  1893,  a.  10  (2),      crease    the   number    of   trustees    on 
expressly  empowers  the  Court  to  in-      appointing  a  new  trustee. — 0.  A.  S. 
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ISM.  MOKRELL  v.   FISHER  (l). 

May  5. 
_  (4  De  G.  &  Sm.  422—424.) 

Kmioht  The  expression  "testamentary  expenses"  in  a  will  may  include  the 

bucb,    .-  .  cogtfi  Q£  a  gu£t  ^r0Ugn^  to  settle  a  question  upon  the  construction  of  the 

[  *22  ]  will.. 

This  was  a  suit  to  determine  the  construction  of  the  will  of  Mark 
Theophilus  Wharton  (2),  whereby  he  devised  certain  hereditaments 
by  the  description  of  "  all  that  freehold  farm  called  the  Wick  farm, 
in  Headington,"  upon  certain  trusts ;  and  he  gave  to  John  Fisher 
and  James  Westell,  their  heirs,  executors,  administrators,  and 
assigns,  certain  freehold  lands,  and  all  his  leasehold  farm  house, 
homesteads,  lands,  and  tenements  at  Headington  aforesaid,  con- 
taining about  170  acres,  held  under  Magdalen  College,  Oxford, 
described  as  being  then  "  in  the  occupation  of  Thomas  Burrows, 
junior,"  upon  trust,  with  all  convenient  speed,  after  the  testator's 
decease,  to  make  sale  and  absolutely  dispose  of  the  said  last-men- 
tioned freehold  and  leasehold  premises  respectively,  and  to  apply 
the  monies  arising  from  such  sale  in  payment  (after  the  discharge 
of  incidental  expenses)  of  all  his  debts,  and  all  his  funeral  and  testa- 
mentary expenses,  in  exoneration,  so  far  as  the  same  would 
extend,  of  his  personal  estate,  from  the  payment  of  such  debts  and 
expenses ;  and  he  gave  the  residue  of  the  monies  to  arise  from  such 
[*423]  sale  unto  the  said  John  *Fisher  and  James  Westell.  And  the 
testator  bequeathed  all  his  residuary  personal  estate  unto  his  father 
James  Morrell  (the  plaintiff),  his  heirs,  executors,  administrators, 
and  assigns  absolutely,  subject  only  to  the  payment  of  such  of 
his  debts  as  the  monies  produced  by  the  sale  of  the  said  premises 
comprised  in  the  aforesaid  trusts  for  sale  should  be  insufficient  to  pay. 
The  devisees  of  Wick  farm  instituted  the  suit  of  Hall  v.  Fisher  (3) 
against  the  executors,  insisting  that  two  leasehold  pieces  of  ground, 
containing  respectively  6a.  lr.  28p.  and  6a.  passed  by  the  devise  of 
Wick  farm,  as  having  been  always  part  of  the  farm,  and  being  by 
mistake  described  as  freehold.  The  Court  in  that  suit  decided  the 
question  in  the  negative,  dismissing  the  bill  (3).  The  residuary 
legatee  then  claimed  to  be  entitled  to  the  two  leasehold  pieces  of 
ground,  whereupon  the  executors,  who  had  in  the  suit  of  Hall  v. 
Fisher  claimed  them  as  being  comprised  in  the  bequest  of  the 
testator's  "  leasehold  farm  house,  homesteads,  lands,  and  tenements 

(1)  Harlot  v.  Harlot  (1875)  L.  R.  20  (2)  See  the  will  set  out  in  Hall  v. 

Eq.  471,  44  L.  J.  Ch.  512,  33  L.  T.  Fisher,  66  R.  R.  14  (1  Coll.  47). 

247  ;  Penny  v.  Penny  (1879)  11  Ch.  D.  (3)  66  R  R.  14  (1  Coll.  47). 
440,  48  L.  J.  Ch.  691,  40  L.  T.  393. 
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at  Headington  aforesaid,  containing  about  170  acres,  held  under  Morrell 
Magdalen  College,  Oxford,  and  now  in  the  occupation  of  Thomas  fisher. 
Burrows,  junior,"  brought  an  action  of  ejectment  against  the 
residuary  legatee.  The  action  was  discontinued,  and  the  residuary 
legatee  instituted  the  present  suit,  claiming  the  pieces  of  ground 
containing  6a.  lr.  28p.  and  6a.  as  never  having  been  "  in  the  posses- 
sion of  Thomas  Burrows,  junior.*'  At  the  hearing,  a  case  was 
directed  for  the  opinion  of  the  Court  of  Exchequer  (l),  and  was 
decided  in  favour  of  the  residuary  legatee. 

The  case  now  came  on  for  further  directions  upon  the  certificate 
of  the  Barons  and  the  Master's  report ;  and  the  principal  question 
was,  how  the  costs  of  this  suit  and  the  defendant's  costs  in  Hall  v. 
Fisher,  as  well  as  the  costs  of  the  present  plaintiff  in  the  action  of 
ejectment,  should  be* borne.  The  last-mentioned  costs  were  claimed  [  *42*  ] 
by  the  bill  against  the  defendants  personally. 

Mr.  Russell  and  Mr.  Chandless,  for  the  plaintiffs,  submitted, 
that,  under  the  trusts  of  the  will,  the  property  in  the  posses- 
sion of  Thomas  Burrows,  junior,  must  bear  the  expenses  of  the 
litigation. 

Mr.  Bacon  and  Mr.  Bevir,  for  the  executors,  contended,  that 
these  expenses  were  not  comprehended  under  the  terms  "  debts,"  or 
"funeral  or  testamentary  expenses."  [They  cited  Brown  v. 
Groombridge  (2).] 

The  Vice-chancellor  said,  that,  as  regarded  the  costs  of  the 
present  suit,  and  the  defendant's  costs  in  Hall  v.  Fisher,  those  costs 
ought  to  be  paid  out  of  the  fund  charged  by  the  testator  with  his 
debts,  and  funeral  and  testamentary  expenses,  in  exoneration  of  the 
residuary  estate.  As  to  the  plaintiffs'  costs  in  the  action  of 
ejectment,  his  Honour  held  that  he  could  not  relieve  the  plaintiffs 
from  them  without  a  further  inquiry  before  the  Master ;  which  was 
declined. 

(1)  Morrell  v.  Fisher,  80  B.  B.  709  (2)  26  B.  B.  326  (4  Madd.  495). 

(4  Ex.  691). 
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i85i.  HARVEY   v.  PALMEE(l). 

^!L6,  (4  De  G.  &  Sm.  425—429  ;  S.  0.  15  Jur.  982.) 

Britoe^V^  Under  a  bequest  of  leaseholds  for  the  legatee's  personal  support  and 

r  A9R  1  maintenance,  and  to  be  entirely  free  from  any  claim,  charge,  or  demand, 

*■        *  or  lien  of  his  creditors  :  Held,  that  the  leaseholds  could  not  be  withheld 

from  the  legatee  until  he  paid  a  debt  due  from  him  to  the  testator. 

This  was  a  claim  filed  by  the  assignees  in  bankruptcy  of  a  specific 
legatee  under  the  will  of  Arthur  Palmer,  dated  the  10th  of  May, 
1849,  whereby  the  testator  bequeathed  to  his  son  Frederick,  in 
addition  to  the  monies  which  the  testator  had  advanced  and  given 
to  him  at  various  times,  to  enable  him  to  commence  and  carry  on 
his  wine  and  spirit  trade  (which  monies  were  stated  in  the  will  to 
amount  to  7,0001.),  all  that  the  testator's  leasehold  warehouse, 
to  hold  to  his  said  son  Frederick,  his  executors,  administrators, 
and  assigns,  for  all  the  testator's  estate  and  interest  therein,  "  for 
his  own  personal  support  and  maintenance,  and  to  be  entirely  free 
from  any  claim,  charge,  demand,  or  lien  of  his  creditors,  or  any  or 
either  of  them,  or  of  any  person  claiming  under  him,  either  at  law 
or  in  equity." 

At  the  date  of  the  will  and  of  the  testator's  death,  his  son 
Frederick  was,  as  the  claim  stated,  indebted  to  him  in  the  sum  of 
900Z.  beyond  the  7,000J.  mentioned  in  the  will. 

After  the  death  of  the  testator  the  son  became  bankrupt,  and  the 
present  suit  was  instituted  by  his  assignees  to  compel  the  executors 
to  assent  to  the  bequest  of  the  leasehold  warehouse. 

Mr.  Russell  and  Mr.  C.  Hall  for  the  plaintiffs : 

The  intention  of  the  testator  is  clearly  expressed ;  and  although 
it  may  be  one  to  which  effect  cannot  be  given,  as  regards  the 
creditors  of  the  legatee  in  general,  it  is  effectual  against  the  debt 
due  to  the  testator  himself.  He  intended  his  son  to  have  the  lease- 
hold property  free  from  all  debts.  Although  this  general  intention 
may  be  repugnant  to  the  nature  of  the  gift,  and  contrary  to  the 
policy  of  the  law,  there  is  no  repugnancy  or  inconsistency  with  the 
[  **26  ]  general  *law  in  giving  effect  to  it,  so  far  as  regards  the  debt  due  to 
the  testator,  with  which  he  had  power  to  deal  as  he  thought  fit. 
The  words  of  the  will  are,  therefore,  of  themselves  sufficient  to 
dispose  of  the  case,  even  supposing  that  there  was  any  authority 

(1)  In  re  Akerman  [1891]  3  Ch.  212,  of  a  specific  bequest,  where  the  legatee 

61  L.  J.  Ch.  34,  65  L.  T.  194.    But  is  a  debtor  to  the  testator's  estate  :  In 

executors  may  retain  money  in  their  re  Taylor  [1894]  1  Oh.  671,  63  L.  J. 

hands  payable  to  the  legatee  in  respect  Oh.  424,  70  L.  T.  556. — O.  A.  S. 
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for  saying  that  the  executors  could,  independently  of  them,  set  off  Habvky 
a  debt  due  to  the  testator  against  a  specific  legacy.  But  there  is  palmer. 
no  such  authority. 

{Mr.  Matins  referred  to  Knight  v.  Davis  (l).) 

That  was  a  case  of  a  pecuniary  legacy,  which  differs  materially  from 
a  specific  legacy  with  reference  to  such  a  question  as  the 
present.  *  *  All  the  cases  proceed  upon  the  principle  of  the  [  427  ] 
legatee  paying  himself  out  of  the  money  in  his  hands.  That 
waB  the  case  in  Courtenny  v.  Williams  (2),  in  which  Sir  J.  Wioram 
and  Lord  Cottenham  held,  that  the  principle  applied  where  the 
Statute  of  Limitations  had  run  against  the  debt  due  from  the 
legatee. 

(The  Vice-Chancellor  said,  that  the  decisions  in  that  case, 
which  were  entitled  to  the  highest  respect,  had  surprised  him.) 

They  also   referred  to   Jeffs   v.   Wood  (s)  and   Young  v.  Bank  of 
Bengali*). 

Mr.  Matins,  Mr.  Bird,  and  Mr.  T.  S.  Clarke,  for  the  executors, 
were  desired  by  the  Court  to  argue,  in  the  first  instance,  the 
question  as  to  the  effect  of  the  clause  in  the  will  giving  the 
house  free  from  any  claim  of  creditors : 

The  testator  considered  that  such  a  clause  would  be  effectual. 
But  it  is  in  law  inoperative,  and  was  never  intended  as  a  release 
of  the  debt  due  from  the  legatee.  That  has  not  even  been  argued. 
But  if  the  argument  be  good  at  all,  it  must  be  good  to  that  extent. 

(The  Vice-Chancellor  :  May  not  the  specification  of  the  amount 
of  7,000?.  be  a  false  demonstration  of  the  debt  of  7,9001.,  or  does  it 
necessarily  mean  7,000/.  exactly  ?) 

We  have  evidence  that  *that  exact  sum  had  been  advanced.     The      [  M28  ] 
testator's  intention  was,  that  the  legacy  should  be  free  from  all 
debts  of  the  legatee.    As  the  whole  intention  cannot  be  accom- 
plished, there  is  nothing  to  show  that  the  accomplishment  of  a  part 
of  it  would  be  what  the  testator  would  have  desired  ;  and  the  Court 

(1)  41  R.  B.  90  (3  My.  &  K.  358).      (3)  2  P.  Wms.  128. 

(2)  64  B.  B.  403  (3  Hare,  539 ;  8.  C,     (4)  1  Deac.  622. 
on  appeal,  15  L.  J.  Ch.  204). 
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cannot  guess  at  the  testator's  wish,  supposing  him  to  have  known 
the  real  state  of  the  law.  If  he  could  not  exempt  the  property  in 
the  hands  of  the  legatee  from  all  debts,  his  object  would  not  be 
accomplished. 

The  Vice-Chancellor: 

I  assume  for  the  present  purpose,  without  deciding,  that,  if  a 
specific  legatee  is  indebted  to  the  testator,  the  legacy  may  be 
withheld  till  the  debt  shall  be  paid.  I  assume,  that,  at  the  time  of 
the  will  being  made  and  at  the  death  of  the  testator,  this  legatee 
was  indebted  to  the  testator  in  the  sum  of  7,900Z.,  and  that  the 
debt  remains  due  to  the  estate.  The  question  then  is,  whether  the 
testator  has  expressed  that  which  is  equivalent  to  a  declaration  of 
intention,  that  the  executors  should  not  withhold  the  property  from 
the  legatee  on  the  ground  of  the  debt.  I  am  of  opinion  that  he  has. 
An  argument  has  been  very  plausibly  and  fairly  urged,  that  this 
was  merely  a  declaration  of  an  ineffectual  intention,  having  no 
reference  whatever  to  the  accounts  between  the  testator  and  his 
son,  and  being  an  intention  which  could  not  be  completely  carried 
into  effect  as  between  the  son  and  the  world  in  general,  ought  not 
to  have  a  partial  effect  given  to  it.  My  impression  is,  that,  if  the 
testator  could  be  asked  whether  he  intended  that  the  executors 
should  keep  back  the  property  from  the  son  until  the  debt 
should  be  paid,  he  would  say  "  No."  That  is  an  inference  which  I 
draw  entirely  from  the  words  of  the  will.  I  am,  therefore,  of 
opinion  that  the  "right  of  retainer,  if  it  could  have  existed,  was  not 
intended  to  be  exercised.  This  leaves  the  question  of  debt  quite 
open.  Nothing  that  I  have  said  must  be  considered  as  prejudicing 
the  question,  whether  there  is  a  right  of  proof  against  the  estate. 
The  assignees  will  have  their  costs  out  of  the  estate  of  the  bankrupt, 
and  the  executors  will  take  their  costs  out  of  the  estate  of  the 
testator ;  but  otherwise,  there  must  be  no  costs  on  either  side. 


1851. 
May  5, 13. 

Knight 
Bbuce,  V.-C. 

[429] 


WOODHEAD   v.   TUKNER. 

(4  De  G.  &  Sm.  429—439.) 

A  testator  gave  an  annuity,  and  declared  that  it  should  be  yearly  issuing 
out  of  his  lands  and  hereditaments,  and  empowered  his  executors,  at  their 
discretion,  out  of  his  personal  estate  or  his  real  estate  to  appropriate  suffi- 
cient monies  to  answer  the  annuity,  declaring,  that  thereupon  the  heredita- 
ments should  be  discharged ;  and  he  proceeded  to  devise  certain  parts  of  his 
freehold  and  leasehold  property  specifically,  and  to  devise  the  residue  of 
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both,  (but  as  to  the  whole  real  estate  charged  in  aid  of  his  personal  estate     Woodhbad 
with  his  pecuniary  legacies) ;  and  he  declared  that  if  the  funeral  and  testa-  «. 

mentary  expenses,  debts,  and  pecuniary  legacies,  and  any  money  appro-  Tubkbb. 
priated  to  answer  the  annuity,  should  absorb  the  whole  residuary  real  and 
personal  estate,  the  deficiency  should  be  made  good  out  of  the  specifio 
devises ;  and  that  the  whole  of  the  annuity,  or  so  much  thereof  as  should 
not  be  provided  for  by  any  such  appropriation,  should  be  charged  upon  the 
specific  devises  rateably.  The  executors  did  not  appropriate  any  fund  to 
answer  the  annuity:  Held,  that  it  was  primarily  payable  out  of  the 
specifically  devised  estates. 

Where  special  provision  is  made  in  a  will  for  payment  of  an  annuity,  the 
context  may  show  that  a  general  direction  respecting  debts  and  legacies 
does  not  include  that  annuity. 

This  was  a  suit  to  have  the  trusts  of  the  several  wills  and  codicils 
of  three  testators,  George  Hadfield,  Samuel  Hadfield,  and  Moses 
Hadfield,  performed  and  carried  into  execution ;  and  the  question 
was,  upon  what  property  an  annuity  given  by  the  will  of  Moses 
Hadfield  was  primarily  charged. 

The  will  of  Moses  Hadfield  was  dated  the  7th  of  October,  1844, 
and  was,  so  far  as  is  material,  as  follows : 

"  I  also  give  to  my  said  wife,  during  such  period  of  her  natural 
life  as  she  shall  continue  without  marrying  again,  one  annuity  or 
clear  yearly  sum  of  500J.  of  lawful  British  money ;  and  from  and 
after  her  marriage  again,  during  the  remainder  of  her  natural  life, 
one  annuity  or  clear  yearly  sum  of  8002.  of  like  lawful  money ;  and 
I  declare  that  the  said  respective  annuity  of  5002.  or  8001.,  respec- 
tively, shall  be  yearly  issuing  out  of  and  charged  upon  all  and 
singular  *my  messuages,  farms,  lands,  and  hereditaments  whatso-       [  *430  ] 
ever  and  wheresoever,  and  of  whatever  tenure ;  and  that  the  said 
annuity  of  500/.  shall  be  payable  half-yearly  from  my  decease,  and 
that  a  proportionate  part  shall  be  paid  up  to  the  decease  or  second 
marriage  of  my  said  wife  (whichever  shall  first  happen)  to  her,  or 
her  executors,  or  administrators,  immediately  after  such  event ;  and 
that  the  said  annuity  of  300/.  shall  be  payable  half-yearly  from  the 
marriage  again  of  my  said  wife  for  her  sole  and  separate  use,  free 
from  all  marital  control  and  engagements  whatsoever,  and  without 
power  of  anticipation  in  anywise,  and  for  which  her  receipts,  but 
her  receipts  alone,  shall,  from  and  after  the  same  annuity  shall 
from  time  to  time  become  payable  and  not  before,  be  sufficient 
discharges ;  and  that  a  proportional  part  of  the  same  annuity  shall 
be  paid  to  her  executors  or  administrators  immediately  after  her 
decease :  Provided  always,  and  I  particularly  declare,  that  each  of 
the  said  annuities  of  500/.  and  8002.,  respectively,  shall,  at  all  times 
and  under  all  circumstances,  be  payable  to  my  said  wife  alone  for 
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Woodhkad  her  own  personal  and  inalienable  use,  and  to  no  other  person,  nor 
Turner,  for  any  other  purpose  whatsoever  ;  and  that  in  case  the  same  shall 
at  any  time,  from  any  cause  whatsoever,  cease  to  be  so  payable, 
the  same  shall  absolutely  cease  and  determine  altogether :  Provided 
also,  and  I  also  declare,  that  in  case  and  so  often  as  the  said  annuity 
of  5001.  or  800Z.  respectively,  or  such  proportional  part  thereof 
respectively  as  aforesaid,  shall  be  in  arrear  and  unpaid,  in  the 
whole  or  in  part,  by  the  space  of  fourteen  days  next  after  any  of 
the  said  days  or  times  hereinbefore  appointed  for  payment  thereof 
respectively  as  aforesaid,  then  and  so  often  it  shall  be  lawful  for 
her  my  said  wife,  or,  as  to  such  proportional  part,  her  executors 
and  administrators,  to  enter  and  distrain  for  the  same,  and  for  the 
expenses  occasioned  by  the  non-payment  thereof,  upon  all  or  any 
part  of  the  hereditaments  and  premises  hereinbefore  charged  as 
[  *43i  ]  aforesaid  with  the  payment  *of  the  same,  in  the  same  manner  in 
all  respects  as  landlords  are  authorised  by  law  to  do  for  rents 
reserved  on  common  leases  for  years ;  and  also,  that,  in  case  and 
so  often  as  the  same  respective  annuity,  or  such  proportionate  part 
thereof  as  aforesaid  shall  be  unpaid,  either  in  the  whole  or  in  part, 
by  the  space  of  twenty-eight  days  next  after  any  or  either  of  the 
days  or  times  hereinbefore  appointed  for  the  payment  thereof 
respectively,  then  and  so  often  (although  there  shall  not  have  been 
any  legal  demand  for  the  same)  it  shall  be  lawful  for  my  said  wife, 
or,  as  to  such  proportional  part,  her  executors  or  administrators,  to 
enter  into  and  upon  and  to  hold  all  or  any  part  of  the  hereditaments 
and  premises  hereinbefore  charged  therewith  as  aforesaid,  and  to 
retain  possession  and  receive  the  rents  and  profits  thereof  for  her 
own  use  until  she  or  they  shall  thereby  or  otherwise  be  fully  paid 
and  satisfied  all  arrears  of  the  same  respective  annuity  or  propor- 
tional part  which  shall  be  due  at  the  time  of  such  entry,  and  also 
all  arrears  of  the  same  which  may  afterwards  become  due  during 
the  time  of  her  or  their  being  in  possession  of  the  said  premises, 
and  all  costs  and  expenses  occasioned  by  the  non-payment  thereof 
at  the  times  and  in  manner  aforesaid:  Provided  further,  and  I 
particularly  empower  my  said  trustees  and  executors,  or  any  other 
my  trustees,  executors,  or  administrators,  trustee,  or  executor,  or 
administrator  for  the  time  being,  in  their  or  his  absolute  and 
uncontrollable  discretion,  and  if  they  or  he  shall  deem  it  expedient 
at  any  time  or  times  during  the  life  of  my  said  wife,  out  of  my 
personal  estate  or  any  accumulations  of  the  income  thereof,  or  of 
my  real  estate  or  any  part  thereof,  respectively,  which  shall  at  any 
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time  or  from  time  to  time  come  to  their  or  his  hands  or  hand  under  Woodhbad 
this  my  will,  to  appropriate  and  invest,  in  their  or  his  names  or  tubneb. 
name  in  or  upon  any  Government  or  real  or  leasehold  securities  of 
or  in  the  United  Kingdom,  sufficient  monies  to  answer,  by  means 
of  the  income  thereof  *at  the  period  of  such  appropriation  and  [  **32  ] 
investment,  the  payment  of  the  same  respective  annuity  of  5001.  or 
300/.,  as  the  case  may  be,  or  any  part  or  parts  thereof  respectively, 
and  to  apply  the  same  income  accordingly;  and  thereupon,  and 
from  thenceforth,  my  said  messuages,  farms,  lands,  and  heredita- 
ments charged  with  the  same  respective  annuity  as  aforesaid  shall 
be  absolutely  exonerated  and  discharged  therefrom,  or  from  such 
part  or  parts  thereof  respectively  as  shall  be  answered  by  the 
income  of  such  investment  or  investments  as  aforesaid,  anything 
hereinbefore  contained  to  the  contrary  in  anywise  notwithstanding ; 
and,  subject  to  the  answering  of  the  same  respective  annuity,  wholly 
or  partially  as  aforesaid  as  the  case  may  be,  the  appropriated  monies 
and  securities  shall  go  and  be  disposed  of  in  like  manner  in  all 
respects  as  if  this  present  provision  had  not  been  made :  Provided 
further,  and  I  expressly  declare,  that  the  provision  hereinbefore 
made  for  my  said  wife  shall  be  accepted  by  her  in  full  satisfaction 
of  all  claim  to  dower,  freebench,  or  thirds,  and  every  other  claim 
and  demand  whatsoever  in,  to,  out  of,  or  upon  any  real  or  personal 
estate  of  or  to  which  I  have  been  or  now  am  or  shall  be  seised, 
possessed,  or  entitled  in  anywise,  and  that  she  shall,  if  required,  by 
and  at  the  expense  of  any  person  or  persons  interested  in  my  real 
or  personal  estate,  duly  release,  by  deed,  all  such  dower,  freebench, 
or  thirds,  and  other  claim  and  demand." 

The  testator  then  bequeathed  several  pecuniary  legacies,  some 
for  the  absolute  benefit  of  the  legatees,  and  others  upon  trust  for 
the  legatees  for  their  several  lives,  or  for  other  partial  interests ; 
and  in  certain  events  the  testator  directed  the  last-mentioned 
legacies  to  fall  into  and  form  part  of  his  general  residuary  personal 
estate ;  and  he  directed  his  executors  to  pay  the  legacy  duty  and 
incidental  expenses  chargeable  on  the  pecuniary  legacies  therein- 
before bequeathed;  and  he  gave  and  bequeathed  all  othei  his 
personal  estate  not  thereinbefore  disposed  of,  and  also  *  (subject  [  M33  ] 
and  charged  in  aid  of  his  personal  estate  with  the  several  pecuniary 
legacies  thereinbefore  bequeathed,  except  charitable  legacies)  all 
and  singular  his  real  estate  whatsoever  and  wheresoever,  unto 
all  and  every  or  any  child  or  children  of  his  which  should  or 
might  be  born  in  his  lifetime  or  within  due  time  after  his  decease, 
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Woodhead    and  should,  being  a  son  or  sons,  attain  the  age  of  twenty-one  years, 
Turner.     or  die  under  that  age  leaving  issue  surviving  him  or  them,  or  being 
a  daughter  or  daughters  should  attain  that  age  or  previously  marry, 
to  take  in  the  manner  in  the  testator's  said  will  mentioned ;  but  in 
case  there  should  not  be  any  such  child,  then  the  testator  devised 
all  his  real  and  leasehold  estates  in  Ireland  to  his  nephew,  George 
Woodhead,  absolutely,  or  for  all  other  his  the  testator's  estate  and 
interest  therein  ;  and  he  devised  his  messuages  and  hereditaments 
called  the  Old  Hall  estate,  and  also  all  the  chief  rents  in  Holling- 
worth,  whether  payable  from  the  Old  Hall  estate  or  any  other  real 
estate  in  Hollingworth  aforesaid,  and  also  all  those  his  messuages, 
lands,  chief  rents,  and  other  hereditaments  situate  in  the  township 
of  Hadfield,  in  his  said  will  mentioned,  to  the  use  of  George  Wood- 
head  for  his  life,  with  remainder  to  the  use  of  his  first  and  other 
sons  successively  in  tail  general,  with  remainder  to  the  use  of  his 
first  and  other  daughters  successively  in  tail  general,  with  remain- 
der to  the  uses  thereinafter  declared  concerning  the  devise  next 
thereinafter  contained.      And  the  testator  proceeded  to  devise  and 
bequeath  other  portions  of  his  freehold  and  leasehold  property, 
specifically  by  name,  to  uses  for  the  benefit  of  other  nephews  and 
of  nieces.    And  the  testator  devised  and  bequeathed  all  other  his 
real  and  personal  estate  whatsoever  and  wheresoever  not  therein- 
before devised  and  bequeathed,  including  the  monies  and  other 
effects  that  might  be  invested  to  secure  the  said  annuities,  or  that 
might  fall  into  his  estate  in  anywise  howsoever,  unto  his  nephews 
[  *434  ]      and  nieces,  George   Woodhead,   John  Wood,  Bessy  *  Woodhead, 
Martha  Wood,  Jane  Wood,  and  Z.  Wood,  in  equal  shares  as  tenants 
in  common  and  not  as  joint  tenants,  and  their  respective  heirs, 
executors,  administrators,  and  assigns  respectively,  according  to  the 
nature  and  quality  of  the  said  residuary  estate  respectively,  as  to 
the  shares  of  his  said  nephews  and  nieces  respectively,  exclusive  of 
Bessy  Woodhead,  as  their  respective  sole  and  separate  property, 
free  from  all  marital  control  and  engagements;  and,  as  to  the  share 
of  Bessy  Woodhead,  the  testator  gave  the  same  to,  and  declared 
that  the  same  should  be  held  by,  his  executors  thereinbefore  named, 
their  heirs,  executors,  and  administrators  respectively,  upon  the 
same  or  the  like  trusts,   for  her  benefit,   as  were  thereinbefore 
declared  concerning  his  hereditaments  and  premises  in  Charlton- 
upon-Medlock  and  elsewhere  thereinbefore  devised,  to  or  for  the 
benefit  of  her  his  said  niece,  or  as  near  thereto  as  might  be. 
The  will  then  proceeded  as  follows : 
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"  And  I  do  hereby  further  direct  and  declare,  that  it  is  my  express  Woodhbad 
and  particular  will  and  mind,  that,  in  case  my  funeral  and  testa-  turnbb. 
mentary  expenses  and  my  debts,  including  all  monies  to  be  paid  for 
the  completion  of  any  purchase  or  purchases  not  completed  at  my 
decease,  and  also  the  pecuniary  legacies  hereinbefore  bequeathed, 
and  any  money  which  shall  or  may  be  appropriated  and  invested 
for  or  towards  the  annuity  hereinbefore  given  to  my  said  wife,  shall 
absorb  my  whole  residuary,  real,  and  personal  estate,  then  the 
deficiency,  if  any,  of  my  said  residuary  estate  shall  be  made  good 
with  or  out  of  the  respective  specific  devises  hereinbefore  made  in 
favour  of  my  said  nephews  and  nieces  respectively,  rateably  and  in 
due  proportion  to  the  respective  values  of  the  same  respective 
devises,  to  be  estimated  and  ascertained  by  my  trustees  hereinbefore 
named,  or  by  such  other  disinterested  person  or  persons,  and  in 
such  manner  in  all  respects  as  they  in  their  absolute  and  uncon- 
trollable discretion  shall  think  *best ;  and  I  further  declare,  that .  [  **35  ] 
so  much  of  the  annuity  hereinbefore  given  to  my  said  wife  as  shall 
not  be  provided  for  by  any  such  appropriation  and  investment  as 
hereinbefore  authorised  in  that  behalf,  or,  in  the  absence  of  any 
such  appropriation  and  investment,  the  whole  of  the  said  annuity 
shall  also  be  charged  and  chargeable  upon  and  paid  and  provided 
out  of  the  respective  specific  devises  hereinbefore  contained  in  favour 
of  my  said  nephews  and  nieces  respectively  as  aforesaid,  rateably 
and  in  due  proportion  to  the  respective  values  of  the  same  respective 
devises  estimated  and  ascertained  as  aforesaid." 

The  trustees  and  executors  had  made  no  appropriation  of  any 
fund  to  answer  the  annuity. 

Mr.  Russell,  Mr.  Wigram,  Mr.  Malins,  Mr.  Elmsley,  Mr.  Will- 
cocky  Mr.  Bird,  Mr.  Osborne,  and  Mr.  Little,  appeared  for  the 
several  parties. 

The  Duke  of  Ancaster  v.  Mayer  (i)  was  cited. 

The  Vicb-Chancbllor  :  May  is. 

In  this  case  my  judgment  was  reserved  on  a  single  point,  the 
only  subject  of  dispute,  as  I  understood,  between  the  parties,  at  the 
present  stage  of  the  cause  at  least.  The  question  relates  to  the 
annuity,  originally  of  500Z.,  and  now  of  9001.  a  year,  given  by  the 
will  of  Mr.  Moses  Hadfield  to  his  widow.  She  is  not,  however, 
interested  in  the  controversy,  which  concerns  merely  those  by  whom 

((1)  1  Br.  0, 0.  454. 
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Woodhkad   or  whose  estates  or  funds  the  annuity  is  to  be  paid,  the  widow  being 
Turns*      safe  in  every  view  of  the  matter. 

The  dispute  is,  whether  the  testator's  personal  estate  not  speci- 
fically bequeathed  is  directly  liable  to  the  annuity ;  and,  if  it  is  so, 
then,  whether  in  exoneration  of  his  real  estates,  or,  at  least,  of  those 
not  comprised  in  the  residuary  devise  to  the  six  nephews  and  nieces 
as  tenants  in  common. 
I  *36  ]  How  it  would  have  been  right  to  decide,  if  the  power  given  to  the 

trustees  of  appropriation  and  investment  for  the  purpose  of 
answering  or  securing  the  annuity  had  been  exercised,  it  is  not 
necessary  to  say,  for  the  power  has  not  been  exercised ;  and  I 
collected  that  it  is  not  intended  to  be  exercised. 

In  the  actual  state  of  circumstances  the  point  is  not,  perhaps, 
free  from  difficulty.  It  is  asserted  on  one  side  (at  the  Bar  at  least), 
and  denied  on  the  other,  that  the  passage  of  the  will  in  which  the 
annuity  is  first  mentioned,  namely,  "  And  I  also  give  to  my  said 
wife,  during  such  period  of  her  natural  life  as  she  shall  continue 
without  marrying  again,  one  annuity  or  clear  yearly  sum  of  5001. 
of  lawful  British  money  ;  and  from  and  after  her  marriage  again, 
during  the  remainder  of,her  natural  life,  one  annuity  or  clear  yearly 
sum  of  800Z.  of  like  lawful  money,*9  amounts  by  itself  to  a  charge 
of  the  annuity  on  the  personal  estate  not  specifically  bequeathed, 
notwithstanding  the  words  of  charge  upon  all  the  testator's  "  mes- 
suages, farms,  lands,  and  hereditaments,  whatsoever  and  whereso- 
ever, and  of  whatever  tenure,"  which  follow,  and  by  which  the 
direction  for  paying  the  annuity  half-yearly  is  preceded,  and  not- 
withstanding the  subsequent  powers  of  distraining  and  of  entering 
and  holding  given  to  the  annuitant.  It  is  said  also,  on  one  side, 
that,  in  all  cases,  pecuniary  legacies  are  presumptively  payable  out 
of  the  personal  estate  not  specifically  bequeathed ;  that  a  plain 
manifestation  of  intention  to  make  any  other  property  of  a  testator 
liable  at  all, — and  especially  to  make  it  liable,  in  the  first  instance, 
to  a  pecuniary  legacy, — is  requisite  for  the  purpose;  that  an 
annuity  is  a  pecuniary  legacy ;  and  that,  in  fact,  the  will  under 
consideration  does  indisputably,  once  at  least,  describe  the  annuity 
in  question  as  a  pecuniary  legacy,  or  use  the  phrase  "  pecuniary 
legacies  "  as  including  it. 
[  M37  ]  The  plaintiff  consequently  alleges,  while  some  or  all  of  *the 

defendants  deny,  that  the  phrase  "  subject  and  charged,  in  aid  of 
my  personal  estate,  to  and  with  the  several  pecuniary  legacies 
hereinbefore  bequeathed,  except  charitable  legacies,"  includes  the 
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wife's  annuity;  and  that,  upon  the  whole  will,  the  personal  estate    Woodhead 
not  specifically  bequeathed  is  (with  or  without  the  real  property      turneb. 
given  in  the  same  manner  as  the  residuary  personal  estate  and 
together  with  it)  the  first  fund  for  paying  the  annuity. 

Among  the  passages  of  the  will  on  which  the  plaintiff's  counsel 
seemed  to  rely,  is  the  clause  in  the  latter  part  of  the  instrument 
that  begins  thus — "And  I  do  hereby  further  direct  and  declare,  and 
it  is  my  express  and  particular  will  and  mind,  that,  in  case  my 
funeral  and  testamentary  expenses  and  my  debts,  including  all 
monies  to  be  paid  for  the  completion  of  any  purchase  or  purchases," 
— a  clause  mentioning  specifically  the  wife's  annuity,  which,  how- 
ever, the  plaintiff's  counsel  contend  to  be  included  also  in  the  same 
clause  under  the  words  "  pecuniary  legacies "  contained  in  it ; 
while,  against  him,  it  is  contended,  that  the  context  shows  those 
two  words  to  be  used,  at  least  in  this  clause,  as  not  extending  to  the 
wife's  annuity.  And  it  is,  perhaps,  material  in  connexion  with  this 
part  of  the  argument  to  determine  whether  the  passage  beginning 
"  And  I  further  declare,  that  so  much  of  the  annuity  hereinbefore 
given  to  my  said  wife  as  shall  not  be  provided  for  by  any  such 
appropriation  and  investment  as  hereinbefore  authorised  in  that 
behalf,  or  in  the  absence  of  any  such  appropriation  and  investment 
of  the  whole  of  the  same  annuity,  shall  also  be  charged,"  (a  passage 
probably  superfluous  or  incorrect,  or  both  superfluous  and  incorrect, 
if  the  words  "  pecuniary  legacies,"  where  List  previously  found, 
were  used  by  the  testator  as  including  his  wife's  annuity,)  ought  to 
be  considered  as  part  of  the  clause  just  mentioned,  or  as  a  separate 
and  distinct  clause. 

It  may  possibly  be  a  slight  remark  to  notice  the  repetition  *of  [  *438  ] 
the  word  "  further,"  and  to  compare  the  length  or  efficacy  of  the 
phrase  "  And  I  do  hereby  further  direct  and  declare,  and  it  is  my 
express  and  particular  will  and  mind,"  with  the  length  or  efficacy 
of  the  phrase  "  And  I  further  declare."  But  it  may  be  right  to  say, 
that,  in  my  opinion  (notwithstanding  the  word  "also,"  and  the 
words  "  estimated  and  ascertained  as  aforesaid  "),  there  is  nothing* 
in  point  of  syntax,  grammar,  or  idiom,  to  prevent  the  latter 
passage,  that  is,  the  passage  beginning  "  And  I  further  declare," 
from  being  considered  as  a  substantive,  separate,  and  distinct 
clause. 

And,  if  it  ought  so  to  be  considered,  the  declaration  which  it 
contains  as  to  the  annuity  is  not  dependent  or  conditional  on  the 
amount  of  the  testator's  debts,  or  on  the  amount  or  value  of  what 
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Woodhkad  he  just  before  calls  his  "  residuary  estate/'  where  he  says  "  the 
Tornbr.  deficiency,  if  any,  of  my  said  residuary  estate  shall  be  made  good 
with  or  out  of  the  respective  specific  devises."  But,  lower  down, 
the  language  is  "  so  much  of  the  annuity"  "as  shall  not  be  pro- 
vided for  by  any  such  appropriation  and  investment  as  hereinbefore 
authorised;"  "or,  in  the  absence  of  any  such  appropriation  and 
investment,  the  whole  of  the  "  annuity  "  shall  also  be  charged  and 
chargeable  upon,  and  paid  or  provided  out  of  the  respective  specific 
devises." 

Having  considered  attentively  the  observations  and  reasoning 
that  were  addressed  to  me  on  this  subject,  and  read  the  whole  of 
the  testamentary  instruments  (some  parts  of  the  will  much  oftener 
than  once),  I  have  come  to  the  conclusion  that  the  plaintiff's  view 
of  the  will  is  incorrect,  and  that  its  various  provisions,  taken,  as 
they  must  be,  together,  have  the  effect  of  making  what  the  testator 
calls  "  specific  devises  "  (a  term  under  which  I  understand  him  to 
comprise,  besides  real  estates,  the  leasehold  tenements  at  Dinting 
Yale,  given  to  his  nephew  John  Wood,)  the  first  fund  for  paying  his 
wife's  annuity. 
[  '439  ]  This  annuity  is  charged,  it  is  true,  on  all  his  "  messuages,  *  farms, 

lands,  and  hereditaments  whatsoever  and  wheresoever,  and  of  what- 
ever tenure  ;  "  but  (though  not  without  some  doubt)  I  collect  from 
the  will  an  intention,  that  so  much  of  them  as  is  comprised  in  the 
residuary  gift  should  be  exonerated  in  this  respect  by  the  other 
parts  of  them,  at  least,  as  between  all  other  persons  than  the 
annuitant. 

With  regard  to  the  other  personal  estate  not  specifically 
bequeathed,  it  is,  in  my  opinion,  not  liable  in  any  sense,  or  on 
account  of  the  value  of  the  other  property  not  substantially  liable, 
to  the  annuity.  How  this  point  would  have  stood,  if  the  will  had 
ended  with  the  clause  declaring  the  provision  made  for  the  widow 
to  be  in  satisfaction  of  her  dower,  or  with  the  provisions  in  favour 
of  the  testator's  issue,  if  any,  it  is  unnecessary  to  say,  and  I  give 
no  opinion. 

The  declaration  upon  the  present  subject  in  the  decree  ought,  I 
suppose,  to  be  in  form  to  this  effect :  To  declare,  that  the  testator's 
messuages,  farms,  lands,  and  hereditaments  of  whatever  tenure 
were  and  are  the  first  or  only  fund  for  the  payment  of  the  annuity 
of  500Z.,  now  reduced  to  800/.  per  annum,  given  by  the  testator's 
will  to  his  widow ;  and  that,  of  these,  so  much  as  is  not  comprised 
in  the  residuary  gift  to  his  six  nephews  and  nieces  as  tenants  in 
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common,  is  first  chargeable  therewith,  and  ought  to  indemnify  them 
from  the  property  comprised  in  such  residuary  gift.  This  declara- 
tion to  be  without  prejudice  to  any  right,  title,  or  interest  of  the 
testator's  widow. 


Woodhkad 

V. 
TURNKB. 


ABBOTT  v.   SWORDER(I). 

(4  De  G.  &  Sm.  448—461 ;  S.  0.  22  L.  J.  Ch.  235.) 

In  order  that  a  purchaser  may  be  able  to  resist  specific  performance  of  a 
contract  for  the  sale  of  land  on  the  ground  of  the  deficiency  of  the  true 
value  of  the  property  below  the  agreed  price,  the  deficiency  or  undervalue 
must  be  such  as  to  shock  the  conscience. 

An  estimated  undervalue  of  30  per  cent,  is  not  necessarily  a  sufficient 
ground  for  resisting  specific  performance. 

The  omission  on  the  part  of  the  vendor  to  inform  the  purchaser  of  the 
result  of  a  late  valuation,  or  of  the  tenant  having  complained  of  the  rent 
being  excessive,  and  of  the  full  amount  not  having  been  exacted,  did  not 
constitute  a  defence  to  such  a  suit. 

Where  the  refusal  by  the  defendant  to  complete  arose  from  a  cause  other 
than  that  of  insufficiency  of  title,  he  ought  to  pay  the  general  costs  of  the 
suit,  although  the  original  decree  directed  an  inquiry  when  the  title  was  first 
shown,  and  the  report  found  it  to  have  been  first  shown  in  the  Master's 
office. 

This  was  a  suit  for  a  specific  performance  of  a  contract  for  the 
purchase  of  a  farm  in  the  parish  of  Llandilo. 

In  July,  1847,  the  plaintiff  caused  to  be  inserted  in  the  public 
newspapers  the  following  advertisement : 

"  To  Farmers. — The  immediate  occupation  of  a  good  farm,  with 
security  for  outlay  and  improvements.  A  gentleman  between  fifty 
and  sixty  being  desirous  of  increasing  his  income  for  life,  would 
give  immediate  possession  of  a  freehold  farm  of  205  acres  of  good 
arable  and  pasture  land  for  an  annuity  for  his  life.  The  value  of 
the  estate  to  be  calculated  at  twenty-eight  years  purchase  upon  the 
present  annual  value,  and  the  annuity  at  4  per  cent." 

The  advertisement  then  stated  to  whom  applications  were  to  be 
addressed. 

The  defendant,  who  was  a  solicitor,  made  application  accordingly, 
and  received  from  the  plaintiff  printed  particulars  of  the  estate, 
[which  stated  that  the  rent  was  15*.  per  acre  and  that  the  annual 
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(1)  In  Day  v.  Newman,  2B.B.1 
(2  Cox,  77),  an  estimated  undervalue 
of  50  per  cent,  was  held  to  be  ground 
for  refusing  specific  performance ;  but 
the  rule  stated  in  the  first  paragraph 
of  the  above  head-note  had  not  then 


been  established  by  a  line  of  authori- 
ties of  which  Abbott  v.  Sworder  is  an 
illustration.  The  later  decision  by 
Kindersley,  V.-C,  to  the  contrary  in 
Falcke  v.  Oray,  4  Drew.  661,  was  not 
consistent  with  that  rule. — O.  A.  S. 
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Abbott      value  must  be  subject  to  adjustment,  and  the  life  annuity  to  the 
Swordbr.     settlement  of  an  actuary,  agreeably  to  the  terms  specified  in  the 
advertisement. 

[  *60  ]  Some  correspondence  took  place,]  and  at  length,  on  the  3rd  of 

October,  1848,  the  plaintiff  and  the  defendant  went  together  to  the 
farm,  and  continued  there  until  the  18th  of  October,  when  the 
plaintiff  left.  The  defendant  remained  until  some  time  in  the 
month  of  November,  1848,  and  employed  the  time  in  going  over 
and  inspecting  the  estate,  and  the  stock  and  property  of  Mr.  Ford, 
the  occupying  tenant. 

On  the  10th  of  October,  1848,  it  was  verbally  agreed,  that,  instead 
of  the  consideration  being  paid  by  way  of  annuity,  the  plaintiff 
should  sell  to  the  defendant  the  estate,  comprising  the  mansion  and 
the  whole  of  the  268  acres  of  land,  for  a  gross  sum  of  5,000/. 

On  the  18th  of  October,  1848,  the  plaintiff  and  defendant  signed 
the  following  memorandum,  which  was  prepared  and  written  by  the 
defendant  himself : 

"  Memorandum  of  an  agreement  made  the  10th  day  of  October, 
1848,  between  William  Ward  Abbott  of  Eynesbury,  in  the  county 
of  Huntingdon,  of  the  one  part ;  and  Thomas  Sworder  the  younger, 
of  Hertford,  in  the  county  of  Hertford,  of  the  other  part;  whereby 
the  said  William  Ward  Abbott,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  agrees  to  sell,  and  the  said  Thomas 
Sworder,   for  himself,   his  heirs,   executors,   administrators,  and 

[  *451  ]  assigns,  *  agrees  to  purchase,  all  that  freehold  messuage  or  tene- 
ment called  or  known  by  the  name  of  Gennen  Tower ;  and  also  all 
that  farm  called  Gefnyfedw,  containing  by  estimation  270  acres, 
and  by  the  tithe  commutation  admeasurement  268a.  2r.  24p.,  as 
the  same  are  situate  in  the  parishes  of  Llandilo  and  Llangadoe  (1), 
in  the  county  of  Carmarthen,  and  now  in  the  occupation  of  the  said 
William  Ward  Abbott  and  Henry  Eussell  Ford,  or  their  under- 
tenants ;  together  with  all  common  rights,  members,  and  appur- 
tenances whatsoever  to  the  said  messuage  or  tenement  and  farm 
belonging  or  in  anywise  appertaining,  upon  the  following  terms, 
that  is  to  say,  the  purchase-money  for  the  estate  is  to  be  5,000/., 
and  is  to  be  paid  or  satisfied  unto  the  said  William  Ward  Abbott 
in  manner  following,  that  is  to  say,  by  the  said  Thomas  Sworder 
taking  upon  himself  to  discharge  and  bear  harmless  the  said 
William  Ward  Abbott  from  all  liability  to  Thomas  Collingridge 
for  or  on  account  of  a  mortgage,  bearing  date  the  10th  day  of 
(1)  So  misprinted  for  '•  Llangadock  "  in  original  report. 
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May,  1845,  for  the  sum  of  2,5002.,  which  the  said  Thomas  Colling-      Abbott 
ridge  has  upon  the  said  estate ;  and  also  from  all  interest  to  become     swobder. 
due  thereon,  except  a  proportionate  part  of  the  current  half-year's 
interest  due  up  to  the  day  of  the  date  hereof ;  and  in  which  said 
mortgage  it  is  covenanted  by  the  said  Thomas  Collingridge  that  the 
said  2,5001.  shall  remain  a  charge  on  the  said  estate  for  the  term 

of years,  provided  that  interest  for  the  same  after  the  rate  of 

42.  per  cent,  per  annum  be  punctually  paid ;  and  also  by  the  said 
Thomas  Sworder  giving  unto  the  said  William  Ward  Abbott  a 
mortgage  or  further  charge  upon  the  said  estate  for  the  sum  of 
2,500Z.,  which  said  mortgage  or  further  charge  is  to  contain  a 
covenant  from  the  said  William  Ward  Abbott,  that  the  said  sum 
of  2,5002.  shall  remain  a  charge  upon  the  said  estate  for  ten  years 
certain,  provided  the  interest  thereon,  after  the  rate  of  41.  per  cent. 
per  annum,  is  regularly  paid  by  equal  half-yearly  payments  on  the 
10th  day  of  April  and  the  10th  *day  of  October  in  each  year.  The  [  *452 1 
said  William  Ward  Abbott  is  to  deliver  unto  the  said  Thomas 
Sworder  an  abstract  of  his  title  to  the  said  estate ;  and,  a  good 
title  being  shown,  he  the  said  William  Ward  Abbott  hereby  agrees 
to  convey  and  assure  the  said  estate  unto  the  said  Thomas  Sworder, 
free  from  all  incumbrances  whatsoever,  except  the  land-tax  and  the 
chief  rent  of  2*.  6d.  payable  yearly  to  Earl  Cawdor ;  and  the  said 
William  Ward  Abbott  is  to  give  immediate  possession  of  the  said 
estate  unto  the  said  Thomas  Sworder,  and  is  to  pay  for  all  the 
materials  supplied,  and  the  labour  and  work  done  to  the  said 
messuage  or  tenement  and  buildings  up  to  the  14th  inst." 

On  the  27th  of  October,  1848,  the  plaintiff  received  from  the 
defendant  the  following  letter  : 

"  According  to  promise  I  write  to  you  now,  that  my  brother  has 
been  over  and  seen  the  farm — he  came  last  Saturday  and  left 
yesterday  morning — it  unfortunately  set  in  wet  just  after  he 
arrived,  and  continued  wet  till  he  left.  We,  however,  managed 
to  get  about  to  see  the  farm,  but  he  saw  very  little  of  the  neigh- 
bourhood ;  he  thinks  the  farm  capable  of  great  improvement  by 
drainage ;  and  that,  considering  its  being  such  a  distance  from  a 
town,  as  well  as  the  land  being  in  a  bad  state,  he  thinks  the  price  I 
have  agreed  to  give  for  it  is  the  utmost  of  its  value,  but  if  a  brewery 
would  answer  here  the  giving  so  much  for  the  estate  would  not 
matter  so  much." 

An  abstract  of  title  was  sent  by  the  plaintiff's  solicitors  to  the 
defendant's  solicitors,  and  on  the   1st  of  December,   1848,  the 
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Abbott       defendant's    solicitors    wrote    to    the    plaintiff's    solicitors    the 
Swobdm.     following  letter: 

"  We  lose  no  time  in  sending  you  our  observations  on  the  title : 
[  *463  ]  yfe  Would  especially  direct  your  attention  to  the  *will  of  Mr.  Prid- 
ham,  by  which  only  a  portion  of  the  estate  contracted  to  be  pur- 
chased passed  to  Elizabeth  Johnson,  and  if  so,  Mr.  Abbott  has  no 
title  to  the  remainder ;  and  consequently  not  only  the  contract  for 
the  purchase,  but  also  the  agreement  for  a  lease,  must,  we  con- 
ceive, be  at  an  end.  As  this  state  of  things  is  exceedingly  incon- 
venient, we  beg  particularly  to  request  your  earliest  attention  to 
this  matter." 

After  some  correspondence  on  the  subject  of  the  requisitions,  in 
the  course  of  which  the  defendant's  solicitors  proposed  terms  for 
rescinding  the  contract,  the  plaintiff's  solicitors  wrote  to  the 
defendant's  solicitors  as  follows,  on  the  12th  of  February,  1849 : 

"In  order  that  there  may  be  no  misunderstanding  respecting 
this  matter,  we  think  it  right  on  the  part  of  Mr.  Abbott  to  express 
his  readiness  forthwith  to  proceed  to  clear  up  the  requisitions  made 
by  you  upon  the  title,  and  to  supply  you  with  any  further  evidence 
which  you  made  require,  that  the  entire  estate  had,  at  and  prior  to 
the  date  of  Dr.  Pridham's  will,  acquired  the  proper  name  of  Cefny- 
fedw.  We  beg  to  state  that  Mr.  Abbott  is  fully  determined  to 
enforce  his  rights  against  Mr.  Sworder,  and  in  the  event  of  your 
client  declining  to  proceed  with  the  investigation  of  the  title,  not- 
withstanding the  offer  contained  in  this  letter,  or  to  accept  a  con- 
veyance of  the  estate,  without  going  further  into  the  title,  we  shall 
advise  Mr.  Abbott  immediately  to  file  a  bill  for  a  specific  per- 
formance of  the  contract.  We  shall  therefore  feel  obliged  by 
your  informing  us  of  Mr.  Sworder's  intentions  at  your  earliest 
convenience." 

No  answer  was  returned  to  this  letter  until  the  19th  of  March, 
when  the  defendant's  solicitors  wrote  to  the  plaintiff's  solicitors  as 
follows : 
[  *464  ]  "  Mr.  Sworder  feels  that  he  has  abundant  reason  for  *declining 

to  complete  the  contract  morally,  and  we  believe  that  he  can  do  so 
legally ;  but  as  the  abstract  of  title  is  now  before  counsel  we  must 
decline  to  give  a  positive  answer  until  we  have  obtained  his  opinion  : 
if  you  are  disposed  to  wait  until  we  get  that,  we  will  communicate 
the  result  to  you  immediately  afterwards." 

On  the  24th  of  March  the  defendant's  solicitors  wrote  a  letter  to 
the  plaintiff's  solicitors,  inclosing  the  following  notice: 
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"  To  Mr.  William  Ward  Abbott.  As  you  are  unable  to  make  a  Abbott 
good  title  to  the  estate  agreed  to  be  purchased  by  me  of  you  in  the  swobder. 
parishes  of  Llandiio  and  Llangadock  in  the  county  of  Carmarthen, 
and  having  regard  to  the  circumstances  attending  the  contract  for 
the  said  purchase,  and  the  exorbitancy  of  the  price,  I  hereby  give 
you  notice  that  I  refuse  to  complete  the  said  contract,  and  that  I 
am  ready  and  now  offer  to  give  up  possession  of  the  estate  to  you, 
or  to  Mr.  Henry  Russell  Ford  as  your  tenant,  with  the  option  of 
taking  the  stock  now  being  upon  the  said  estate  at  a  valuation  ;  but 
this  offer  is  made  without  prejudice  to  my  right  to  demand  the 
repayment  by  you  of  the  sum  of  2481.  2*.  9d.  paid  by  me  to  you  for 
the  separate  purchase  of  the  fixtures  and  certain  other  articles 
which  were  upon  or  connected  with  the  said  estate  at  the  time 
of  the  said  contract ;  or  otherwise,  in  default  of  such  repayment, 
to  remove  and  retain  the  said  fixtures  and  other  articles,  or  to  any 
other  right  which  I  now  have  or  may  hereafter  acquire  against  you 
in  respect  of  the  said  estate,  or  the  said  purchases  or  either  of  them, 
in  the  event  of  your  attempting  to  enforce  the  said  contract  and 
failing  therein.  And  in  case  you  shall  accept  the  aforesaid  offer, 
and  the  option  thereby  given  you  of  taking  the  said  stock  at  a 
valuation,  I  hereby  appoint  Francis  Thomas,  of  Whitehouse,  in 
the  said  parish  of  Llandiio,  farmer,  to  value  such  stock  on  my 
behalf,  and  request  you  to  appoint  *a  valuer  on  your  behalf.  C  *465 1 
Dated  this  23rd  day  of  March,  1849. 

"  Thomas  Swordbr,  junior." 

Mr-  Ford  (the  tenant)  upon  his  cross-examination  on  behalf  of 
the  defendant,  deposed  that  he  had  had,  in  the  beginning  of  the 
year  1848,  an  interview  with  the  plaintiff  on  the  subject  of  his 
tenancy,  and  on  that  occasion  represented  to  the  plaintiff  that  the 
rent  was  too  much  in  the  state  the  farm  was  in;  but  that  no 
arrangement  or  understanding  was  come  to  between  him  and  the 
plaintiff  in  consequence  of  such  his  representation  as  aforesaid,  to 
the  effect  that  his  agreement  for  the  tenancy  should  not  be  rigidly 
enforced  against  him,  or  that  he  should  continue  to  hold  the  farm 
ostensibly  under  the  agreement  until  the  plaintiff  could  sell  the 
same  premises,  or  anything  to  that  effect;  but  that  what  the 
plaintiff  said,  was,  that  the  witness  must  try  his  best  at  the  farm, 
and  that  the  plaintiff  would  not  hurt  him  in  respect  of  the  rent. 

A  Mr.  Wintield,  on  behalf  of  the  defendant,  deposed,  that  in  the 
month  of  August,  1848,  he  went  over  the  farm  with  the  plaintiff  at 
his  request,  and  gave  him  his  opinion  of  the  value  of  the  farm,  to 
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Abbott  sell  and  to  let ;  that  he  told  the  plaintiff  that  the  value  of  the  farm 
Swobdbb.  &nd  lands,  including  the  whole  of  the  buildings  thereon,  to  sell,  was 
2,300/.,  and  that  its  utmost  value  to  rent  would  be  an  average  of 
7*.  per  acre,  which  would  give  a  rent  of  982.  16*.  for  the  whole ;  that 
he  considered  his  estimate  so  made  the  full  value ;  that  the  plaintiff 
told  him  that  his  estimate  was  very  much  less  than  it  cost  him,  the 
plaintiff,  with  his  outlay ;  that  he  recommended  the  plaintiff  to 
sell  it  as  quickly  as  possible ;  that  he  had  himself  lately  let  better 
land  in  the  county  of  Carmarthen  at  an  average  rent  of  Is.  6d. 
an  acre. 

Mr.  Russell  and  Mr.  Hardy  were  for  the  plaintiff. 

[  *56  ]  Mr.  Malins  and  Mr.  T.  J.  Phillips  for  the  defendant. 

The  substance  of  the  arguments  appears  sufficiently  from  the 
judgment. 

The  Vice-Chancbllor,  after  stating  the  earlier  facts  of  the  case, 
said  : 

The  defendant  having  had  possession  in  October,  1848, 1  do  not 
find  a  trace  of  dissatisfaction  having  been  expressed  by  him  with 
regard  to  the  price  until  March,  1849.  In  the  interim,  a  brother  of 
the  defendant  went  over  the  farms  with  him  under  the  disadvantage 
of  bad  weather,  and  told  the  defendant  that  he  had  given  the 
utmost  value  for  them.  This  was  communicated  by  the  defendant 
to  the  plaintiff,  but  without  any  complaint  being  made  on  that 
score.  If  there  had  been  a  very  striking  difference  between  the 
price  and  the  value,  it  is  hardly  conceivable  that  no  more  should 
have  been  then  said  about  it.  It  is  also  to  be  remembered,  that  the 
defendant,  though  young,  was  a  solicitor,  and  must  be  supposed  to 
have  been  not  incapable  of  attending  to  his  own  interests.  In  such 
circumstances  it^  would  require  a  very  strong  case  to  make  a  mere 
excess  of  price  sufficient  ground  for  refusing  specific  performance, 
especially  as  it  must  be  remembered  that  there  are  fancy  prices  not 
regulated  by  intrinsic  value,  and  that  there  is  in  this  instance  at 
least  the  usual  amount  of  difference  of  opinion  between  the 
witnesses  as  to  the  value. 

Judging  as  well  as  I  can  upon  the  evidence,  I  should  place  the 
value  at  8,500/.  I  should  think  that  one  who  paid  that  price  would 
have  no  ground  to  complain  of  his  bargain.  The  difference  between 
this  and  the  price  of  5,O0OZ.  I  do  not  think  sufficient  to  induce  the 
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Court  to  refuse  specific  performance  on  the  ground  of  exorbitancy  in      Abbott? 
the  circumstances  of  the  present  case.  Swordbr. 

It  is  next  said,  however,  that  there  was,  besides,  misrepresenta-       [  457  ] 
tion  of  value :  I  am  of  opinion  that  this  part  of  the  case  fails  upon 
the  evidence. 

Another  question  which  has  been  raised  is,  whether  the  plaintiff 
was  aware  of  facts  which  he  ought  to  have  disclosed.  I  think  that 
he  was  not  bound  to  disclose  the  circumstance  that  Mr.  Winfield 
bad  valued  the  property ;  and  what  Ford  had  said  as  to  the  difficulty 
he  had  in  paying  his  rent,  it  was  not  I  think  necessary  for  the 
plaintiff  to  mention.  It  does  not  appear  that  the  remission  of  rent 
was  made  otherwise  than  with  the  view  of  acting  handsomely  as  a 
landlord  towards  a  tenant.  It  is  not  pretended  that  the  tenant  was 
not  legally  bound  to  pay  the  higher  rent,  nor  do  I  think  it  established 
that  there  was  any  fraud  or  unfairness.  There  must  be  the  ordinary 
decree. 

The  decree  directed  an  inquiry  whether  the  plaintiff  could  make 
a  good  title  to  the  estate,  and,  if  so,  when  such  good  title  was  first 
shown,  and  reserved  further  directions  and  costs. 

Under  this  reference  an  abstract  was  taken  into  the  Master's 
office;  and  on  the  8th  of  December,  1851,  an  additional  abstract 
was  taken  in. 

Further  objections  were  brought  in  thereon;  and  the  Master 
found  by  his  report,  dated  the  29th  of  April,  1852,  that  a  good  title 
had  been  first  shown  on  the  1st  of  April,  1852. 

The  plaintiff  had  previously,  on  the  22nd  of  April,  1852,  moved 
that  the  defendant  might  be  ordered  to  pay  the  amount  of  his 
purchase-money,  with  interest,  into  Court ;  but,  after  argument,  the 
motion  was  ordered  to  stand  over. 

The   cause    now  came  on,  upon  the  motion   and  for  further        i85*. 
directions,  before   his    Honour  the  Vice-Chancellor   *Parker,  as       JtUv  '• 
the  successor  of  the  Vice-chancellor  Sir  J.  L.  Knight  Bruce.  [  **58  ] 

Mr.  Russell  and  Mr.  Hardy  for  the  plaintiff : 

A  good  title  is  reported  to  have  been  shown  on  the  1st  of  April, 
1852,  and  the  plaintiff  is  entitled  to  a  decree  for  specific  perform- 
ance. This  decree  must  be  with  all  the  costs.  The  suit  has  been 
occasioned  entirely  by  the  contention  of  the  defendant,  that  he  was 
not  bound  by  the  contract,  by  reason  of  exorbitancy  and  misrepre- 
sentation.   That  was  the  sole  occasion  of  the  suit.    It  is  true,  that 
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Abbott  the  title  was  not  complete  until  lately,  and  that  it  was  completed  in 
Swobdkb.  the  Master's  office ;  but  the  plaintiff's  solicitors,  by  the  letter  of  the 
12th  of  February,  1849  (l),  expressed  their  readiness  to  perfect  the 
title,  and  were  prevented  from  doing  so  solely  by  the  litigation  on 
the  preliminary  question,  whether  the  contract  was  binding.  This 
is  a  case  precisely  similar  to  Long  v.  Collier  (a) ;  there,  as  here,  the 
solicitor  for  the  vendor  had,  by  letter,  offered  to  perfect  the  title, 
which,  however,  was  not  done,  "  because  the  vendee  did  not  accept 
the  offer,  but  insisted  on  other  objections."  Scoones  v.  Morell  (3), 
and  Monro  v.  Taylor  (4)  are  both  to  the  same  effect.  (They  also 
cited  Gibbins  v.  North  Eastern  Metropolitan  Asylum  (6).) 

(The  Vicb-Chancbllob  referred  to  Croome  v.  Lediard(6).) 

Mr.  Malins  and  Mr.  Hislop  Clarke  for  the  defendant : 

In  this  case,  the  defendant  had  two  distinct  grounds  of  objection 
to  specifically  perform  the  contract.  The  first  was,  that  the 
contract  did  not,  under  the  circumstances,  bind  him;  and  the 
second,  that  the  plaintiff  had  no  good  title  to  the  property. 
Although  the  defendant  lias  failed  as  to  the  first  ground,  the 
[  *459  ]  other  remained  to  him ;  and,  *even  in  the  Master's  office,  as  it 
appears,  the  plaintiff  resisted  the  demand  for  information  properly 
required  by  the  defendant,  and  which  would  not  have  been  furnished 
but  for  the  direction  of  the  Master  that  it  must  be  procured.  This 
case  is,  therefore,  not  within  the  principle  on  which  the  cases  cited 
for  the  plaintiff  proceeded  ;  for,  in  them,  there  was  no  objection  on 
the  ground  of  title,  which  was  raised  here.  [They  cited  De  Visme 
v.  De  Visme  (7).] 

The  Vice-Chancellor  (Sir  Jambs  Parker)  : 

The  decree  in  this  cause  reserved  the  consideration  of  the  costs 
of  this  suit  until  the  Master  should  have  made  his  report.  It 
appears  that  the  abstract  was  delivered,  and  the  investigation  of 
the  title  proceeded  up  to  a  certain  point,  when  the  defendant 
insisted,  that  the  contract  was  not  binding  on  him  for  a  certain 
reason  ;  and  thereupon  the  further  investigation  of  the  title  stopped. 
The  plaintiff  then  filed  his  bill  to  enforce  the  specific  performance 
of  the  contract,  and  obtained  a  decree.     The  rule  is,  that  a  plaintiff 

(1)  Ante,,  p.  442.  (5)  83  R.  R.  101  (11  Beav.  1). 

(2)  28  R.  R.  79  (4  Russ.  267,  271).  (6)  39  R.  R.  195  (2  My.  &  K.  293). 

(3)  49  R.  R.  351  (1  Beav.  251).  (7)  84  R.  R.  83  (1  Mac.  &  G.  336). 

(4)  86  R.  R.  194  (8  Hare,  51). 
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obtaining  a  decree  for  specific  performance  is  entitled  to  the  general  Abbott 
costs  of  the  suit ;  and  the  only  question  is  as  to  the  costs  of  the  swordeb 
reference  as  to  title.  When  the  parties  dispute  as  to  the  title,  and 
the  question  of  specific  performance  turn?  on  that,  the  Court,  if  it 
finds  that  the  plaintiff  was  in  the  wrong  at  the  time  when  he  filed 
the  bill,  considers  that  fact  in  disposing  of  the  costs  of  suit,  and 
sometimes  makes  a  decree  for  specific  performance  only  on  the 
terms  of  the  plaintiff  paying  the  costs.  The  present  case  does  not 
belong  to  that  class;  for  here,  the  reason  of  the  defendant  for 
refusing  to  complete  was  his  objection  to  the  validity  of  the  contract. 
According  to  *the  case  of  Croome  v.  Lediard  (l),  the  general  rule  [  **60  ] 
entitles  the  plaintiff  to  the  costs  of  the  reference,  as  well  as  to  the 
general  costs  of  the  suit.  The  plaintiff  was  under  a  condition  to 
make  out  a  good  title,  which  he  offered  to  do  and  would  have  done 
at  his  own  expense,  if  no  suit  had  been  instituted.  The  defendant 
has  brought  upon  himself  the  costs  of  having  the  title  investigated 
in  the  Master's  office.  The  only  doubt  arises  from  the  inquiry  in 
the  decree  when  the  title  was  first  shown. 

It  is  true  that  the  purchaser  had  taken  objections  to  the  title ; 
but  it  was  his  objection  to  being  bound  by  the  contract  which  led  to 
this  bill.  It  appears  to  me  that  I  am  not  bound,  by  the  form  of  the 
decree  directing  an  inquiry  when  a  good  title  was  first  shown,  to 
depart  in  this  case  from  the  general  rule,  that,  where  the  purchaser's 
conduct  has  led  to  the  institution  of  the  suit,  he  is  to  pay  the  costs 
before  the  Master,  as  well  as  the  general  costs  of  the  suit. 

An  appeal  from  the  decree  of  Vice-Chancellor  Knight  Bruce  was 
heard  before  the  Lord  Chancellor  (Lord  St.  Leonards)  on  the 
24th  of  July,  1852,  and  dismissed  with  costs. 

The  Lord  Chancellor,  after  commenting  on  the  facts  of  the  case, 
said: 

That,  as  to  the  ground  of  misrepresentation,  there  was  none. 
The  defendant  was  represented  as  a  very  young  man.  But  he  had 
just  come  out  of  an  attorney's  office,  and  was  twenty-four  years  of 
age.  He  must  be  considered  to  have  been  competent  to  take  care  of 
his  interests  at  that  time  of  life.  He  was  in  no  want  of  assistance, 
for  he  had  his  brother,  who  went  down  with  him  to  see  the  farm. 
Mr.  Abbott's  station  in  life  was  not  disguised,  *he  was  perfectly  r  *m  i 
well  known  to  be  an  auctioneer.  Auctioneers  were  not  accustomed 
(1)  39  R.  R.  195  (2  My.  &  K.  293).' 
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to  undervalue  or  underrate  property;  and  the  plaintiff  was  not 
likely  to  do  so  as  regarded  his  own.  But  Mr.  Sworder  was  old 
enough  to  guard  against  that.  He  went  about  without  restraint, 
saw  the  property,  walked  over  it.  He  had  an  object  in  view,  that  of 
establishing  a  brewery.  That  had  failed  for  some  reason,  and  then 
he  came  to  set  aside  the  contract  on  the  ground  of  fraud  and 
misrepresentation.  Undervalue  there  was,  but  the  Court  could  not 
estimate  that  undervalue  in  property  of  this  sort.  It  was  property 
which  some  people  would  look  at  only  as  a  farm.  Other  persons 
who  wanted  a  residence  might  not  object  to  a  house  on  the  top  of  a 
hill,  but  might  prefer  such  a  situation.  However  that  might  be, 
Mr.  Sworder  bought  the  land,  and  had  undoubtedly  bought  it  dear. 
But  the  Court  could  not  interfere  in  such  a  case  on  the  ground  of 
undervalue:  for  that  purpose  the  undervalue  must  be  such  as  to 
shock  the  conscience.  The  defendant  personally  tested  the  character 
of  the  land  by  actual  diggings,  and  then  thought  the  property  worth 
5,0002.  It  was  a  bad  bargain,  but  the  Court  had  no  power  to  relieve 
the  defendant  from  it. 


1851. 
May  30. 

Knight 
Bbucb,  V.-C. 

[467] 


[•468] 


HABERSHON  v.  VARDON. 

(4  De  G.  &  Sm.  467-468  ;   S.  C.  20  L.  J.  Ch.  549 ;  15  Jur.  961 ;   17  L.  T.  196.) 

A  bequest  towards  the  contributions  which  the  testator  expressed  his 
belief  would  be  begun  towards  the  political  restoration  of  the  Jews  to 
Jerusalem,  held  not  a  charitable  gift,  but  to  be  void. 

Nadir  Baxter,  by  his  will,  dated  in  1842,  directed  as  follows : 
"  That  other  1,0002.,  out  of  such  part  of  my  personal  estate  as  may 
by  law  be  devoted  to  charitable  purposes,  be  paid  towards  the 
contributions  that  I  do  confidently  believe  and  earnestly  pray  will 
speedily  be  begun  to  be  raised  under  the  sanction  of  our  hitherto  so 
highly  favoured  Church  and  nation,  in  evidence  of  Christian  faith 
towards  the  political  restoration  of  the  Jews  to  Jerusalem  and  to 
their  own  land;  and,  as  I  conscientiously  believe  also  that  the 
institution,  by  the  Anglican  Church,  of  the  Bishopric  of  Jerusalem 
is  the  actual  commencement  of  the  great  and  merciful  work  of 
Jehovah  towards  Zion,  to  be  fulfilled  in  due  time,  so  I  further 
devise  in  trust  other  5001.  out  of  such  part  of  my  personal  estate  as 
may  by  law  be  devoted  to  charitable  purposes,  to  be  appropriated 
and  paid  into  the  fund  of  the  said  Bishopric  accordingly." 

Mr.  Rogers  and  Mr.  C.  Bourdillon  were  for  the  plaintiffs. 

Mr.  W,  M.  James,  fpr  the  Attorney-General^  contended,  *that, 
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if  the  charitable  intention  of  the  testator  could  not  be  fulfilled,    Habershon 
some  other  charitable  application  of  the  fund  might  be  made.  vabdon. 

Mr.  Bacon  and  Mr.  W.  Rudall  for  other  parties. 

The  Vice-Chancellor  said,  that  the  gift  of  the  1,0002.  was  not  of 
a  charity  legacy,  but  was  void.  If  it  could  be  understood  to  mean 
anything,  it  was  to  create  a  revolution  in  a  friendly  country.  Jews 
might  at  present  reside  in  Jerusalem ;  and,  if  the  acquisition  of 
political  power  by  them  was  intended,  the  promotion  of  such  an 
object  would  not  be  consistent  with  our  amicable  relations  with  the 
Sublime  Porte. 


WILLIAMS   v.   CLARK  (1).  imi. 

(4  De  G.  &  Sm.  472—474.)  J^!H^' 


[472] 


Under  a  pecuniary  bequest,  upon  trust  for  the  testator's  daughter  for   _  Kniom 
life,  with  remainder  in  trust  for  her  husband  for  life,  and  after  the  decease         r  ^rt  .,*" 
of  the  survivor  to  pay  and  divide  the  trust  fund  to  and  among  the  children 
of  the  daughter,  if  more  than  one  equally  to  be  divided  among  them,  share 
and  share  alike,  when  and  as  they  attained  twenty-one:  Held,  that  the 
children  took  vested  interests  before  attaining  twenty-one. 

Joseph  Glare,  by  his  will,  dated  the  11th  of  March,  1816,  gave  and 
bequeathed  to  his  daughter  Ann  Clark  the  sum  of  4,0002.,  and  he 
directed  that  2,0001.,  part  thereof,  should  be  paid  to  her  by  his 
executors  thereinafter  named  within  twelve  months  after  his  decease, 
out  of  his  personal  estate;  and  that  his  executors  should  within  the 
same  period  after  his  decease  lay  out  and  invest  the  sum  of  2,0001., 
the  remaining  part  thereof,  in  their  names,  or  in  the  names  of  the 
survivors  or  survivor  of  them,  at  interest,  on  mortgage  of  freehold 
premises  in  England  or  on  Government  security,  as  they  in  their  discre- 
tion should  think  proper;  and  he  then  proceeded  to  declare  the  trusts 
thereof  in  the  following  words  (that  is  to  say):  "Upon  trust  to  pay 
and  apply  the  interest,  dividends,  and  annual  produce  thereof  to  my 
said  daughter,  to  and  for  her  own  sole  and  separate  use  and  benefit 
for  her  life,  and  from  and  after  her  decease  to  pay  and  apply  the  said 
interest,  dividends,  and  annual  produce  to  any  husband  she  may 
happen  to  marry  and  who  may  happen  to  survive  her,  for  and  during 
the  term  of  his  natural  life;  and  from  and  after  the  decease  of  my 
said  daughter,  and  any  such  husband  as  aforesaid,  and  the  survivor 
of  them,  to  pay  and  divide  the  said  principal  sum  of  2,0002.,  and  the 

(1)  Selbyv.  WhiUaker  (iSll)  6  Oh.  D.  re  Job* on  (1889)  44  Ch.  D.  154,  39 
239,  47  L.  J.  Ch.  121,  37  L.  T.  514 ;  In      L.  J.  Ch.  245,  62  L.  T.  148. 
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Williams  interest,  dividends,  and  annual  produce  thereof  to  and  among  all  and 
Clark.  ©very  the  children  of  my  said  daughter  Ann,  if  more  than  one  equally 
to  be  divided  between  and  among  them,  share  and  share  alike,  as  and 
when  they  shall  attain  their  several  and  respective  ages  of  twenty-one 
years,  and  if  but  one,  then  the  whole  thereof  to  such  one  child,  his 
or  her  executors,  administrators,  and  assigns ;  and  in  case  my  said 
[  **73  ]  daughter  shall  depart  this  life  without  leaving  any  child  *or  children, 
then  to  pay  the  whole  of  the  said  principal  sum  of  2,0002.,  to  the 
executors,  administrators,  or  assigns  of  my  said  daughter."  And 
the  testator  appointed  his  sons  John  Clark,  and  the  defendant 
Joseph  Clark,  and  the  testator's  wife  Catherine  Clark,  executors  and 
executrix  of  his  will. 

The  testator  died  on  the  2nd  of  April,  1817,  and  his  daughter 
Ann  Clark  married  Charles  Williams,  and  died  on  the  27th  of 
December,  1884,  having  had  only  four  children,  three  of  whom  died 
in  her  lifetime,  minors,  and  unmarried.  The  plaintiff  Mary  Anne 
Williams  (the  only  child  who  survived  her)  was  still  a  minor  and 
unmarried.     Charles  Williams  died  in  June,  1850. 

A  suit  instituted  to  carry  the  trusts  of  the  will  into  effect  now 
came  on  to  be  heard  on  further  directions ;  and  one  question  was, 
whether,  under  the  above  bequest,  the  children  of  the  testator's 
daughter  Ann  took  vested  interests  before  attaining  twenty-one. 

Mr.  Swanston  and  Mr.  Belt  for  the  plaintiff. 

Mr.  J.  Parker,  Mr.  Chandless,  Mr.  Elmsley,  and  Mr.  Headhunt 
for  the  defendants. 

The  following  cases  were  cited:  Bree  v.  Perfect (i),  Skey  v. 
Barnes  (2),  Leake  v.  Robinson  (8),  Leeming  v.  Sheiratt(4)f  I'empte- 
man  v.  Warrington  (6). 

The  Vice-Chancellor: 

Where  there  is  no  gift  except  in  the  direction  to  pay  at  twenty- 
[  *474  ]  one,  the  bequest  has  been  held  to  be  contingent ;  *  but  there  has 
generally  been  an  endeavour  to  find  a  gift,  independently  of  the 
direction  to  pay.  Now,  it  appears  to  me,  and  particularly  with 
reference  to  the  case  of  Skey  v.  Barnes  (2),  that  such  a  gift  may  be 
found  here.  The  other  construction  contended  for  would  render 
twelve  words  superfluous ;  for,  according  to  that  construction,  the 
gift  would  be  the  same  as  if  the  words  were  "  from  and  after  the 

(1)  66  E.  E.  35  (1  Coll.  128).  (4)  62  B.  E.  1  (2  Hare,  14). 

(2)  17  E.  R  91  (3  Mer.  335>  (5)  60  E.  E.  336  (13  Sim.  267). 

(3)  16  E.  E.  168  (2  Mer.  363). 
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decease  of  my  said  daughter  and  any  such  husband,  and  the  survivor     Williams 

of  them,  to  pay  and  divide  the  said  principal  sum  of  2,000/.,  and       Clark. 

the  interest,  dividends,  and  annual  produce  thereof,  to  and  among 

all  and  every  children  of  my  said  daughter  Ann,  share  and  share 

alike,  as  and  when  they  shall  attain  their  age  of  twenty-one  years," 

omitting  the  words  "  if  more  than  one  equally  to  be  divided  between 

and  among  them."    But  if  a  pause  is  made  after  the  word  "  Ann  " 

there  will  be  a  gift  independently  of  the  direction  to  divide  at 

twenty-one,  the  words  "  equally  to  be  divided  between  and  among 

them,  share  and  share  alike,  as  and  when  they  shall  attain  their 

age  of  twenty-one  years,"  will  only  prescribe  the  time  of  payment, 

and  none  of  the  words  will  be  redundant  or  superfluous,  unless  it 

be  the  word  "  divide  "  in  the  earlier  part  of  the  clause.     I  do  not 

think  that  this  repetition  affords  an  objection  of  sufficient  weight  to 

prevail  against  the  construction  to  which  I  have  last  referred,  and 

which  seems  to  me  upon  the  whole  the  most  reasonable  to  be  put 

upon  the  bequest.     I  should  have  come  to  the  same  conclusion  if 

Bree  v.  Perfect  had  not  existed.    Upon  that  case  I  desire  to  be 

understood  as  giving  no  opinion. 


DYSON  v.   HORNBY.  ism. 

Ex  parte  JAMES  MAEKWELL.  Ju^ 

(4  De  GL  &  Sm.  481—485.)  Knight 

Bbucb,  V.-C. 
The  rule,  that,  where  a  vendor  fails  to  complete  at  the  time  agreed  upon,         f  481  1 
the  purchaser,  by  providing  himself  with  the  money,  and  giving  notice  that 
it  is  lying  idle,  may  free  himself  from  payment  of  subsequent  interest,  is 
settled  by  well-established  authorities,  and  could  not  have  been  intended  to 
be  rendered  doubtful  by  the  dicta  in  De  Visme  v.  De  VUme  (1). 

This  was  a  petition  for  payment  into  Court  by  a  defendant  of 
19,0001.  and  interest,  being  the  amount  agreed  to  be  paid  for  the 
purchase  of  a  portion  of  the  estates  which  were  the  subject  of  the 
suit ;  and  the  question  was,  to  what  period  interest  should  be  paid, 
the  purchase-money  having  been  unemployed. 

The  object  of  the  suit  was  to  set  aside  or  reform  a  settlement. 

Pending  the  suit,  and  without  prejudice  to  any  question  therein, 
the  plaintiff,  on  the  6th  of  April,  1847,  entered  into  an  agreement 
to  sell  part  of  the  estates  in  question  to  the  respondent. 

The  following  were  admitted  to  have  been  the  terms  of  this 
agreement : 

"  Mr.  George  Dyson  agrees  to  sell,  and  the  said  Miss  Dyson  (per 
(1)  84  R.  R.  83  (1  Mac.  &  G.  352). 

29— a 


452  1851.     CH.     4  DE  G.  &  SM.  481—482.  fR.R. 

Dyson  Robert  Parker,)  to  purchase  the  Northouram  Hall  and  other  estates, 
Hornby,  valued  by  Mr.  Greenwood,  and  also  the  household  goods,  furniture, 
plate,  china,  pictures,  books,  linen,  and  implements  of  husbandry, 
and  also  cattle  and  produce  on  the  farm  at  Northouram  Hall,  and 
the  chaise  and  horses  at  Northouram  Hall,  at  the  death  of  Mr. 
Edwards,  for  19,CKXM.,  to  be  paid  at  four  months'  end  from  this  day ; 
purchase  agreement  to  be  sent  in  a  week ;  the  conveyance  and  other 
necessary  documents  to  be  settled  by  counsel." 

The  plaintiff  took  the  benefit  of  the  Act  for  the  Belief  of  Insolvent 
Debtors,  and  the  petitioner  was  appointed  assignee  under  the 
insolvency. 

An  agreement  was  afterwards  entered  into  for  compromising 
the  suit. 

[  482  ]  The  purchase  not  having  been  completed,  the  petition  now  lief  ore 

the  Court  was  presented,  stating,  that  the  petitioner  (as  the  assignee 
of  the  plaintiff)  and  the  respondent  were  desirous  that  the  agree- 
ment for  the  purchase  should  be  carried  into  effect ;  but  that  the 
respondent  alleged,  that  she  could  not  safely  pay  the  purchase- 
money  into  Court  or  otherwise,  by  reason  of  certain  judgment 
debts  having  been  registered  against  the  plaintiff  at  the  time  of  his 
insolvency,  and  of  the  judgment  creditors  not  being  parties  to  the 
suit,  and  also,  by  reason  of  disputes  relative  to  certain  mortgage 
debts  claimed  as  being  secured  upon  the  reversionary  estate  and 
interest  of  the  insolvent  in  the  subjects  of  the  purchase.  The 
petition  also  stated,  that  the  respondent  declined  to  pay  any 
interest  upon  the  purchase-money  of  19,000£.  from  the  date  of  the 
agreement  for  the  purchase,  on  the  ground  that  the  purchase- 
money  had  remained  unproductive  in  the  hands  of  the  respondent's 
bankers ;  and  that  the  plaintiff  and  his  solicitors  and  agents  had 
long  since  been  apprised  of  that  circumstance  by  express  notice 
from  the  solicitors  of  the  purchasers ;  but  that  the  respondent  was 
willing  to  pay  her  purchase-money,  either  without  interest,  or  with 
interest  after  such  rate  and  from  such  time  as  to  the  Court  should 
appear  right  under  the  circumstances  of  the  case,  without  pre- 
judice to  her  right  to  require  a  conveyance  from  all  parties  of  the 
insolvent's  interest.  The  petition  stated,  that  these  questions 
between  the  petitioner  and  respondent  were  the  only  adverse 
questions  which  then  remained,  and  prevented  the  suit  from  being 
finally  wound  up  and  disposed  of.  The  prayer  was,  that  the 
respondent  might  be  ordered  or  might  be  at  liberty  to  pay  into 
Court    the    purchase-money   of    19,00(M.,   together  with   interest 
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thereon  after  the  rate  of  41.  per  cent,  per  annum,  from  the  6th  of       Dyson 
August,  1847  (the  time  mentioned  in  the  agreement  of  the  6th  of      Hobnby. 
April,  1847,  for  the  payment  of  the  purchase-money),  or  at  such 
other  rate  *and  from  such  other  time  as  to  the  Court  should  appear       [  •JM  ] 
right;   and  that  thereupon  the  petitioner   and   all  other   proper 
parties  might  be  ordered  to  convey  the  aforesaid  interests  of  the 
insolvent  which  were  the  subjects  of  the  purchase. 

With  reference  to  the  payment  of  interest  an  affidavit  was  read, 
stating,  that,  on  the  22nd  of  March,  1849,  the  respondent  sold  out 
Bank  stock  and  Consols  sufficient  to  realise  15,0082.  9*.  3d.,  which 
had  remained  unproductive  to  her,  except  as  to  1552.  6a.  Id. 
received  from  her  bankers  on  the  21st  of  May,  1850,  for  interest 
thereon ;  and  save,  that,  from  the  said  21st  of  May,  interest  had 
been  allowed  her  at  21.  per  cent,  by  her  bankers.  The  affidavit 
also  set  out  a  letter  which  had  been  sent  by  the  respondent's 
solicitors  to  the  solicitor  of  the  plaintiff  on  the  21st  of  April,  1849, 
which  was  as  follows : 

"  Halmfax,  21st  of  April,  1849. 
"  Dyson,  G.  W.,  to  Dyson,  Miss. 

"  We  are  much  disappointed  at  not  having  heard  from  you  since 
we  sent  the  draft ;  the  delay  is  a  very  serious  loss  to  Miss  Dyson, 
the  purchase-money  being  in  the  bankers*  hands  unproductive. 

"  We  are,  <fcc. 

"  Parkbr  and  Adam." 

Mr.  Matins  and  Mr.  Hallett  in  support  of  the  petition : 
The  purchaser  cannot  claim  exemption  in  this  case  from  the 
payment  of  interest.  Under  the  circumstances  of  the  case  there 
was  no  occasion  for  the  money  lying  idle.  The  respondent  placed 
the  money  at  the  bankers  without  necessity.  In  De  Visme  v. 
De  Visme (l),  Lord  Cottbnham  said,  "Where  nothing  appears  to 
occasion  the  delay,  the  rule  no  doubt  is,  that,  if  the  purchaser, 
who,  on  the  face  of  the  contract,  is  under  the  necessity  of  paying 
on  a  certain  day,  sets  apart  his  money,  and  gives  notice  that  it  is 
♦ready,  interest  stops  from  that  time,  provided  it  be  shown  he  I  *iSi  1 
made  no  interest  of  it ;  but  if  the  purchaser  refuses  to  pay  interest 
because  the  delay  is  occasioned  by  the  vendor,  and  the  case  is 
made  out,  no  question  can  arise  about  intermediate  interest; 
because  it  does  not  begin  to  run  till  the  vendor  has  put  himself 
right.  In  the  present  case,  the  purchaser,  by  precaution,  and  for 
(1)  84  E.  K.  at  p.  94  (1  Mac.  &  G.  352—353). 
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[486] 


fear  of  being  called  upon  to  pay  the  whole  interest,  did  that  which, 
according  to  my  view,  it  was  unnecessary  for  him  to  do/'  "  The 
purchaser  is  to  have  compensation  for  the  loss  and  injury  which  he 
sustained  by  the  nonperformance  of  the  contract  by  the  vendors ; 
but  they,  the  vendors,  are  not,  therefore,  to  make  compensation  for 
any  loss  not  arising  out  of  their  contract,  that  default  on  the  part 
of  the  vendors  not  making  it  necessary  or  proper  for  the  purchaser 
to  lay  his  money  by,  and  make  it  unproductive,  for  the  purpose  of 
throwing  the  loss  of  that  unproductiveness  on  the  vendors.  I  think 
it  is  carrying  the  principle  out  strictly  to  postpone  the  time  for 
paying  the  purchase-money  till  the  time  a  good  title  was  shown. 
The  vendors  would  be  entitled  to  the  rents  and  profits  up  to  that 
time,  and  the  purchaser's  liability  to  pay  interest  would  commence 
from  that  time  ;  and  the  Master  must  inquire  when  that  time  was." 

Mr.  H.  Prendergast  for  the  respondent. 

The  Vice-Chancellor  said,  in  the  course  of  the  argument,  that 
Lord  Cottbnham  could  not  have  intended  by  a  dictmn  in  De  Vi*me 
v.  De  Visme  (not  necessary  to  the  decision  of  the  case)  to  throw  a 
doubt  on  well-established  authorities.  Before  any  of  the  present 
generation  was  born  it  had  been  settled,  that  a  purchaser,  where 
the  completion  of  a  purchase  was  delayed  without  his  fault,  might, 
by  providing  himself  with  the  purchase-money,  and  giving  notice 
that  it  was  lying  idle,  exempt  himself  from  paying  interest. 

The  order  was,  that  the  respondent  should  pay  interest  at  41.  per 
cent,  from  August,  1847,  to  the  time  when  the  amount  of  the 
purchase-money  had  been  appropriated,  and  notice  had  been  given 
to  the  plaintiff's  solicitor,  and  for  the  subsequent  time  only  such 
interest  as  she  had  received. 


1851. 
May  30. 

Knight 
Bruce,  V.-C. 

[502  ] 


M'INTOSH  v.   The   GEE  AT  WESTERN  EAILWAY 

COMPANY. 

(4  Do  G.  &  Sm.  502—508.) 

Where  an  incorporated  Company,  in  answer  to  an  interrogatory  in  a  bill 
as  to  documents  which  ever  were  in  the  power  of  agents  formerly  and  not 
now  in  their  employment,  stated  ignorance  as  to  the  fact,  but  did  not  state 
that  they  had  made  any  particular  inquiries  of  their  former  agents :  Held, 
that  the  answer  was  sufficient,  there  being  no  special  circumstances  alleged 
applicable  to  any  particular  document  or  any  particular  person. 

This  case  came  on  upon  exceptions  for  insufficiency  to  a  fourth 
answer  put  in  by  the  Great  Western  Eailway  Company  and  their 
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officers,  Mr.  Brunei  and  Mr.  Saunders.    The  alleged  insufficiency     M'Intosh 
was  in  the  answer  to  a  part  of  an  interrogatory  respecting  documents    the  Great 
and  papers.     The  following  were  the  terms  of  the  answer,  in  which  ^Yumay  Co. 
the  words  of  the  interrogatory  are  sufficiently  set  out : 

"  And  as  to  so  much  of  the  said  interrogatory,  No.  91,  as  requires 
defendants  to  answer  and  set  forth  whether  some  person  or  persons 
and  who  have  or  hath  not  now  or  had  not  lately  and  when  last  in 
their  respective  or  some  and  which  of  their  possession  or  power,  or 
in  the  possession  or  power  of  the  solicitors  or  solicitor,  engineers 
*or  engineer,  agents  or  agent  of  the  defendants  the  said  Company,       [  *°03  ] 
or  some  or  one  and  which  of  them,  such  particulars  or  particular 
as  by  the  said  interrogatory,  No.  91,  is  and  are  inquired  after, 
defendants,  further  answering,  respectively  say,  that  a  period  of 
more  than  fourteen  years  has  elapsed  since  the  commencement,  and 
a  period  of  more  than  ten  years  has  elapsed  since  the  termination 
of  the  works  in  the  said  amended  bill  mentioned ;  that  the  docu- 
ments, papers,  and  writings  relating  to  the  said  works  are  very 
voluminous  ;  that  the  persons  who  were  employed  in  and  about  the 
said  works  during  the  progress  thereof  by  or  on  behalf  of  the  defen- 
dants, the  said  Company.,  were  very  numerous ;  that  most  of  the 
persons  who  were  so  employed,  and  who  are  not  still  in  the  employ- 
ment of  the  Company,  are  now  either  dead  or  gone  abroad,  or  have 
been  dismissed  or  otherwise  ceased  to  be  employed  by  defendants, 
the  said  Company,  and  are  no  longer  under  their  control ;  that  the 
Bristol  Committee  of  Directors  of  the  said  Company  has  long  since 
been  dissolved  or  ceased  to  exist ;  and  that,  during  the  said  period 
of  fourteen  years,  and  in  the  course  of  the  performance  of  the 
several  works  in  the  said  amended  bill  mentioned,  it  must  have 
frequently  happened  (as  defendants  believe,  although  they  do  not 
otherwise  know  the  fact  to  have  been  that  it  did  so  happen),  that 
books,  papers,  or  writings  belonging  to  the  defendants,  the  said 
Company,  have  been  transmitted  from  various  persons  and  places 
to  other  persons  and  places ;  and  therefore  the  defendants  respec- 
tively say,  that,  under  the  circumstances,   and   for  the  reasons 
aforesaid,  they  believe  it  is  probable,  but  they  do  not  otherwise 
know,  nor  can  they  set  forth  as  to  their  or  any  or  either  of  their 
remembrance,  information,  or  belief,  whether  or  not  it  is  the  fact, 
that,  besides  and  in  addition  to  the  books,  documents,  papers,  and 
writings  so  as  aforesaid  in  the  possession  or  power  of  the  defendants, 
the  said  Company,  there  are  or  formerly  were  in  the  possession  or 
power  of  *8ome  of  the  persons  heretofore  employed  by  or  on  behalf      [  *504  ] 
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of  defendants,  the  said  Company,  in  and  about  the  said  works 
during  the  progress  thereof,  but  which  persons  are  not,  nor  is  any 
or  either  of  them,  now  employed  by  or  on  behalf  of  the  defendants, 
the  said  Company,  or  of  these  other  defendants,  C.  A.  Saunders  and 
I.  E.  Brunei,  or  either  of  them,  or  in  any  manner  the  agents  or 
agent  of  or  under  the  control  of  defendants,  the  said  Company,  or 
of  these  other  defendants  or  either  of  them,  further  or  other  docu- 
ments, papers,  or  writings  relating  to  the  said  works  or  some  of 
them ;  nevertheless,  these  defendants  say,  they  do  not  know  and 
cannot  set  forth  as  to  their  or  any  or  either  of  their  knowledge, 
remembrance,  information,  belief,  or  otherwise,  who  (if  any)  such 
persons  or  person  or  any  or  either  of  them  were  or  was,  or  are  or 
is,  or  their  or  his  names  or  name,  or  what  (if  any)  such  further  or 
other  documents,  papers,  or  writings,  or  any  or  either  of  them  were 
or  was,  or  are  or  is,  or  any  particulars  relating  thereto,  or  to  any  or 
either  of  them,  or  when  (if  ever)  such  further  or  other  documents, 
papers,  and  writings,  or  any  or  either  of  them,  were  or  was  in  the 
possession  or  power  of  any  such  persons  or  person,  or  any  particulars 
relating  thereto,  or  to  any  or  either  of  them." 

Mr.  Russell  and  Mr.  Bazalgette  in  support  of  the  exceptions : 

*  *  A  defendant  is  bound  to  show  that  he  has  used  and 
exhausted  all  the  means  of  obtaining  information  from  those  persons 
who  were  his  agents  in  reference  *to  the  transactions  in  question, 
as  to  the  documents  which  they  had  in  their  possession  in  their 
character  of  agents,  which  will  bear  upon  or  establish  the  plaintiffs 
case.  [They  cited  Lord  GlengaU  v.  Fraser  (l),  Attorney-General 
v.  Rees  (2),  Stuart  v.  Loi'd  Bute  (3).] 


[  507  ]  (The  Vice-Chancellor  :  Were  not  books  in  that  case  in  the  actual 

possession  of  the  agents  of  three  persons,  of  whom  Lord  Wharnciiffe 
was  one  ?  And  was  it  not  held,  that  he  had  not  stated  sufficient 
grounds  for  alleging  ignorance  of  the  contents  of  his  own  books  ?) 

In  this  case,  the  documents  which  the  agents  used  in  the  business 
of  the  Company  would  still  be  the  documents  of  the  Company.  If 
I  employ  a  surveyor  to  make  measurements  and  notes  of  works  that 
are  executed  upon  a  railway,  and  I  apply  to  him  for  them,  I  am 
entitled  to  have  those  papers. 


(1)  62  R.  R.  37  (2  Hare,  99—104). 

(2)  85  R.  R.  15  (12  Beav.  50-55). 


(3)  56  R.  R.  93  (12  Sim.  460—462). 
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(The    Vicb-Chancellor  :    Has    that    ever  been   so  decided  in     M'Intosh 

trover?)  ThbGbrat 

Western 
[They  also  cited  Taylor  v.  RundeU  (i).]  Railway  Co. 

Mr.  Bacon  and  Mr.  Stevens,  for  the  defendants,  were  not  called 
upon. 

The  Vice-Chancellor  :  [  608  ] 

I  think  that  this  answer  cures  the  defect  in  the  last.  The  former 
answer  was  in  my  opinion  defective,  in  not  sufficiently  covering  the 
interrogatory  as  to  the  alleged  fact  of  the  possession  by  actual 
agents  of  the  Company  of  documents.  That  interrogatory  is  now 
covered ;  but  the  answer  is  still  said  to  be  defective  with  regard  to 
documents,  or  possible  documents,  in  the  possession  of  some  persons 
who  are  not  but  were  the  agents  of  the  Company.  Of  that,  in  my 
opinion,  they  state  either  disbelief  or  ignorance  in  a  manner  which, 
in  my  opinion,  is  (to  use  an  ordinary  expression)  to  a  common  intent 
sufficient.  If  there  are  any  special  circumstances  in  the  case  applic- 
able either  to  any  particular  document  or  to  any  particular  person, 
it  is  competent,  and,  I  think,  the  duty  of  the  plaintiff  to  bring 
forward  that  fact  particularly ;  and  this  not  being  done,  I  think,  in 
the  actual  state  of  the  record,  it  is  impossible  to  say  that  the  present 
answer  is  not  sufficient. 

On  the  case  of  Lord  Glengall  v.  Fraser  I  give  no  opinion.  Assum- 
ing that  case  to  have  been  correctly  decided,  I  think  the  present 
case  so  very  different  in  its  circumstances  that  it  is  not  governed 
by  it  (2). 

GOULD   v.   KOBERTSON.  ism. 

(4  De  Gh  &  Sm.  509—517.)  Jun*  *' 

A  debtor  assigned  all  his  property  to  trustees  for  the  benefit  of  his        Kni°!" 
creditors,  with  a  proviso,  that,  in  case  any  creditor  should  not  come  in      BU0E»    •-  • 
under  the  deed  for  six  months  after  ite  date,  he  should  be  peremptorily         C  509  ] 
excluded  from  the  benefit  of  it :  Held,  that  a  mortgagee  of  part  of  the  pro- 
perty, whose  solicitor  corresponded  with  the  trustees  on  the  subject  of  the 
mortgage,  but  who  did  not  express  any  intention  to  come  in  under  the  deed 
for  some  years  afterwards,  was  not  entitled  to  the  benefit  of  the  trust. 

This  was  a  special  claim,  seeking  the  benefit  of  a  trust  deed  in 
favour  of  creditors.  The  following  was  the  substance  of  the 
statements  in  the  claim : 

(1)  54RB.  227  (Cr.  &  Ph.  104).  instituted  by  different  plaintiffs),  upon 

(2)  See  M'Intosh  v.  The  Great  IVes-      a  similar  question,  po$t,  p.  467. 
tern  Raihvay  Company  (a  different  suit 
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Gould  The  plaintiff  was  a  creditor  of  Robert  Agate,  one  of  the  defen- 

Robebtson,    dants,   in  respect  of  two  sums  of  500J.  and   800/.,  and  interest 

thereon,  secured  to  the  plaintiff  by  the  defendant,  Robert  Agate,  by 

a  mortgage  of  freehold  property,  dated  the  8th  of  June,  1888,  and 

a  deed  of  further  charge,  dated  the  80th  of  April,  1840. 

By  an  indenture,  dated  the  19th  of  September,  1844,  and  made 
between  the  defendant  Robert  Agate  of  the  one  part,  and  William 
Robertson  and  John  Tolhurst  (who  were  also  defendants)  of  the 
other  part,  Robert  Agate  conveyed  the  mortgaged  hereditaments  to 
William  Robertson  and  John  Tolhurst  in  fee  simple,  subject  to  the 
plaintiff's  mortgage  security,  upon  trust  to  sell  and  dispose  of  the 
same,  either  subject  to  or  discharged  from  the  plaintiff's  mortgage, 
according  as  the  plaintiff  should  or  should  not  concur  in  such  sale, 
with  the  usual  provisions  that  the  receipts  of  the  trustees  should  be 
sufficient  discharges  to  purchasers ;  and  upon  trust,  out  of  the 
monies  to  arise  by  such  sale,  to  pay  incidental  expenses,  and  dis- 
charge the  principal  money  and  interest  owing  to  the  plaintiff  upon 
her  mortgage,  if  she  should  concur  in  such  sale,  and  to  pay  the 
residue  of  such  monies  to  the  defendant  Robert  Agate. 

By  an  indenture  of  assignment,  of  even  date  with  the  above 
conveyance,  Robert  Agate  assigned  to  the  two  other  defendants 
certain  leasehold  property  upon  trusts  for  sale,  similar  to  the 
conveyance  of  the  freeholds. 

By  another  indenture  of  assignment,  also  bearing  even  date  with 

[  *6io  j  the  above  deeds,  and  made  between  the  defendant  *Robert  Agate, 
of  the  first  part ;  the  two  other  defendants,  therein  described  as  two 
of  the  creditors  of  the  defendant  Robert  Agate,  of  the  second  part ; 
and  the  several  other  persons  who  by  themselves  or  their  respective 
partners,  attornies,  or  agents,  duly  authorised,  executed  the  deed, 
being  creditors  or  representatives  of  creditors  of  the  defendant 
Robert  Agate,  of  the  third  part :  the  defendant  Robert  Agate  assigned 
to  the  other  two  defendants  all  his  personal  estate  and  effects  then 
belonging  or  owing  to  him  (the  necessary  wearing  apparel  of  him- 
self and  his  family  only  excepted),  and  also  all  the  balance  and  surplus 
of  the  produce  or  money,  which,  after  payment  and  satisfaction  of 
all  expenses,  and  discharge  of  the  mortgage  affecting  the  freehold 
hereditaments  (should  the  mortgagee  concur  in  the  sale)  should  or 
might  become  due  and  payable  to  the  defendant  Robert  Agate,  or 
belong  to  him  on  the  sale  of  his  freehold  and  leasehold  property, 
upon  trust  to  apply  the  money  to  arise  therefrom  in  payment 
of  certain  expenses  therein  mentioned;    and  after  payment  and 
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satisfaction  thereof,  upon  trust  to  apply  all  the  money  to  be  received  Gould 
under  the  trusts  in  payment  of  all  the  debts  owing  by  Robert  Agate  Robertson, 
to  such  of  his  creditors  as  had  executed  or  should  execute  those 
presents,  rateably  and  in  proportion  to  the  amount  of  the  debts 
owing  to  them  respectively,  without  any  priority  or  preference,  until 
the  said  creditors  respectively  should  have  received  the  full  amount 
of  their  debts,  or  until  the  trust  estate  should  be  exhausted,  in  or 
towards  payment  thereof ;  and  upon  trust  to  pay  over  the  residue  or 
surplus  (if  any)  of  the  said  monies  and  produce  to  Robert  Agate  ; 
with  various  powers  and  provisions  for  effectuating  the  purposes  of 
the  said  deeds:  and  it  was  thereby  further  witnessed,  that  the 
several  creditors  who  by  themselves,  or  others  duly  authorised, 
executed  the  deed,  did,  in  consideration  of  the  assignment  thereby 
made,  and  of  the  conveyance  of  the  freehold  estate  before  referred 
to,  and  for  divers  good  causes  and  considerations  *  (subject  to  the  I"  *6n  ] 
provisions  therein  contained)  release  the  defendant  Robert  Agate 
generally  from  all  debts  and  demands  as  therein  expressed,  subject 
to  a  proviso  reserving  the  collateral  rights  or  securities  of  the  said 
creditors  against  other  parties  liable  upon  bills  of  exchange  or 
otherwise,  as  therein  mentioned  ;  and  with  a  further  proviso  avoid- 
ing the  release  in  case  the  defendant  Robert  Agate  had  concealed, 
or  should  wilfully  conceal,  any  part  of  his  property  to  the  amount 
therein  mentioned,  or  should  be  guilty  of  breach  or  default  in  per- 
formance of  the  covenants  or  agreements  on  his  part  as  therein 
mentioned.  And  the  deed  contained  a  declaration,  that,  in  case 
any  creditor  or  creditors  should  not  come  in  under  it  for  the  space 
of  six  calendar  months  from  the  date  thereof,  then  and  in  that  case 
he  and  they  should  peremptorily  be  excluded  therefrom  and  from 
all  interest  thereunder. 

The  claim  then  stated,  that  the  plaintiff  had  only  very  recently, 
to  wit,  for  the  first  time,  some  time  in  or  about  the  month  of 
December,  1849,  been  actually  informed  of  or  made  acquainted  with 
the  purport  and  contents  of  the  trust  deeds  ;  and  that  the  defendants 
had  altogether  refused  to  furnish  the  plaintiff  with  a  copy  of  the 
schedule  to  or  the  names  of  the  creditors  who  had  executed  the  last- 
stated  deed  ;  and  that  the  plaintiff  was  yet  wholly  ignorant  of  such 
names  and  of  the  contents  of  such  schedule.  That  the  plaintiff 
had  demanded  of  the  defendants  the  trustees  the  payment  by  them 
to  her  of  a  dividend  equal  with  the  other  creditors  entitled  under 
the  trust  deeds  in  respect  of  her  debt,  but  that  such  payment  was 
refused.    That  the  plaintiff  had  been  and  then  was  in  the  receipt 
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Gould  of  the  rents  and  profits  of  the  said  mortgaged  premises  under  her 
Robertson,  mortgage  security.  That  the  whole  of  the  plaintiffs  debt,  with  an 
arrear  of  interest  thereon,  remained  due  to  her.  That  the  trustees 
aforesaid  had,  under  the  trust  deeds,  received  trust  monies  applic- 
able to  the  payment  of  the  debts  of  the  plaintiff  and  of  the  other 
[  *5i2  ]  creditors  entitled  *to  the  benefit  of  the  said  trust  deeds,  and  had 
paid  a  dividend  to  the  other  creditors.  That  creditors  of  the  defendant 
Robert  Agate,  to  a  considerable  number,  had  executed  or  otherwise 
acceded  to  the  deed  by  which  the  trusts  were  declared  for  the  benefit 
of  creditors ;  and  that  the  plaintiff  had  requested  to  be  permitted 
to  do  the  like.  That  the  creditors  entitled  to  the  benefit  of  the  deeds 
were  too  numerous  to  be  made  parties  to  the  suit ;  but  that  the 
defendants  the  trustees  were  two  of  the  creditors ;  and  that  the 
whole  class,  besides  the  plaintiff,  entitled  to  the  benefit  of  the  trust 
deeds  were  well  represented  by,  and  that  their  interests  in  the 
matter  were  identical  with,  the  interests  of  the  defendants  above 
named.  The  plaintiff,  therefore,  claimed  to  have  payment  made  to 
her  of  the  dividend  or  dividends  then  or  thereafter  to  become  pay- 
able to  her  under  the  aforesaid  trust  deeds,  and  to  have  the  trusts 
of  the  said  trust  deeds  declared  and  carried  into  execution  by  and 
under  the  decree  and  direction  of  the  Court,  and  for  that  purpose 
to  have  all  proper  accounts  taken  and  directions  given.  And  the 
plaintiff  claimed  to  be  entitled,  and  at  liberty,  if  necessary,  to 
execute  the  said  last-stated  deed  as  a  creditor  under  the  same, 
reserving  and  without  prejudice  to  her  rights  under  her  said  mort- 
gage security,  and,  if  necessary,  to  have  the  said  mortgaged  heredita- 
ments sold  under  the  said  trust  deeds,  and  the  proceeds  thereof 
duly  applied  in  and  towards  payment  to  the  plaintiff  of  what  might 
remain  due  to  her  in  respect  of  her  said  debt,  and  her  costs  and 
expenses,  after  the  application  of  such  dividend  or  dividends  as 
aforesaid  towards  payment  thereof. 

In  opposition  to  the  claim  Mr.  Tolhurst,  one  of  the  trustees, 
deposed,  that,  on  the  3rd  of  October,  1844,  he  called  upon  Messrs. 
Coppardand  Rawlison,  who  were  the  solicitors  of  the  plaintiff,  with 
the  trust  deed,  on  which  occasion  he  saw  and  conversed  with 
Mr.  Coppard;  and  that  Mr.  Coppard  stated  that  there  was  an 
[  *513  ]  account  *due  to  his  partnership  for  which  he  would  not  sign,  as  the 
firm  claimed  a  lien  on  the  mortgage  deeds  in  their  hands ;  but  that, 
as  he  was  himself  a  creditor  of  the  defendant  Robert  Agate  on  his 
(the  said  Thomas  Coppard's)  private  account,  he  would  sign  the 
deed  as  such,  or  tp  the  like  effect.      That  he  the  said   Thomas 
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Coppard  accordingly  signed  and  executed  the  deed,  and  after  his  Gould 
name  he  the  said  Thomas  Coppard  inserted  the  letters  "  p.  a.,"  robeetson, 
meaning  that  he  so  signed  in  right  of  the  private  debt  due  to  him 
from  the  defendant  Robert  Agate.  That  the  defendant  William 
Robertson  and  himself,  as  the  trustees  of  the  defendant  Robert 
Agate,  then  and  thereupon  proceeded  to  realise  and  get  in  the  said 
estate  and  effects.  That  the  period  of  six  months,  allowed  by  the 
proviso  contained  in  the  assignment  or  deed  of  trust  for  creditors  to 
come  in  and  execute  the  same,  expired  on  the  19th  of  March,  1845, 
and  in  the  following  month  of  April  a  dividend  of  Is.  6d.  in  the 
pound  was  declared.  That  all  the  creditors  who  had  executed  the 
deed  (with  the  exception  of  the  deponent)  had  received  their 
dividends,  and  that  the  whole  of  the  assets  come  to  the  hands  of 
the  trustees  had  been  fully  exhausted,  except  a  small  balance  of 
4/.  4s.  4d.;  the  sum  of  11.  10«.  being  the  amount  of  dividend 
reserved  upon  the  supposed  debt  of  4Z.  due  to  Mr.  Coppard  on  his 
private  account,  and  the  sum  of  11.  lis.  9d.  the  residue  of  a  debt 
received  subsequently  to  the  declaration  of  dividend. 

The  defendant's  solicitor,  Mr.  Thompson,  deposed,  that,  on  the 
29th  of  November,  1844,  he  sent  to  Messrs.  Coppard  and  Rawlison, 
the  solicitors  of  the  plaintiff,  the  following  letter : 

"Re  Agate. 
"  Gentlemen, — On  behalf  of  the  trustees  of  Mr.  Robert  Agate  I 
beg  to  inform  you  that  the  whole  of  the  estate  and  effects  of  the 
insolvent  has  been  realised,  with  the  exception,  *of  course,  of  the  [  *5U  ] 
freehold  property  at  Horsham,  in  mortgage  to  your  client,  but 
which  the  trustees  propose  to  put  up  to  sale  by  public  auction  forth- 
with. Before,  however,  they  do  so,  they  are  desirous  of  ascertaining 
whether  your  client,  the  mortgagee,  is  willing  to  make  the  trustees 
an  offer  for  the  purchase  of  their  interest  in  the  property  in  ques- 
tion, as,  probably,  it  may  be  more  beneficial  to  your  client  than  a 
stranger,  and  by  purchasing  the  equity  of  redemption  the  mort- 
gagee will  render  her  title  complete  at  once,  and  prevent  difficulties 
hereafter.  Should  your  client,  however,  not  feel  desirous  to  become 
the  owner  of  the  entirety  of  this  estate,  and  decline  to  purchase 
the  interest  of  the  trustees,  I  presume  she  will  readily  co-operate 
with  the  trustees  in  a  speedy  sale  of  the  property.  Waiting  your 
early  reply, 

"  I  am,  gentlemen,  your  obedient  servant, 

"M.  Thompson." 
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Gould  On  the  6th  of  December,  1844,  Messrs.  Coppard  and  Rawlison 

Robkrtsok.    replied  as  follows : 

"  Our  client  has  been  very  seriously  ill,  and  we  have  been  there- 
fore unable  to  communicate  with  her  upon  the  subject  of  your 
letter  of  the  29th  ult.  We  are,  however,  able  to  state  that  our 
client  is  not  desirous  of  purchasing  the  property,  and  we  cannot' 
therefore,  make  any  offer  for  the  purchase  of  the  equity  of  redemp- 
tion. We  have  before  informed  the  trustees  that  we  claim  a  lien 
on  the  deeds  for  our  costs  of  preparing  the  mortgage,  and  further 
charge  and  other  costs  on  Mr.  Agate,  and  the  deeds  have  always 
been  in  our  hands  subject  to  this  claim.  We  shall  be  happy  on  the 
part  of  the  mortgagee  and  ourselves  to  give  every  facility  in 
disposing  of  the  property." 

On  the  17th  of  December,  1844,  Mr.  Thompson  wrote  to  Messrs. 
Coppard  &  Co.  as  follows : 
[616]  "In  reference  to  your  letter  of  the   6th  instant  I  should  feel 

obliged  by  your  informing  me  by  return  of  post  what  costs  the 
mortgagee  claims  to  be  due,  and  also  what  is  the  nature  and 
particulars  of  the  claim  you  set  up  as  a  lien  on  the  deeds,  as  the 
trustees  were  not  aware  there  was  any  thing  claimable  in  respect  of 
the  securities  beyond  the  principal  and  interest  due  to  the  mort- 
gagee? Also,  please  to  inform  me  under  what  circumstances  the 
alleged  lien  was  created.  Mr.  Bobertson  wrote  to  you  the  other 
day  I  believe  for  those  particulars.     Waiting  your  early  reply,  &c." 

On  the  10th  of  January,  1845,  the  following  reply  was  sent  by 
Messrs.  Coppard  and  Rawlison : 

"  We  beg  to  apologise  to  you  for  not  having  before  replied  to 
your  last  letter,  which  has  arisen  from  our  whole  time  having  been 
taken  up  by  a  very  heavy  case  at  the  Sessions,  and  other  very 
pressing  engagements.  We  send  you  copy  of  our  bill  on  Mr. 
Agate  since  1840,  the  earlier  part  having  already  been  delivered  to 
him.  We  will  thank  you  to  get  from  Mr.  Agate  any  account  of  set 
off  he  may  claim,  of  the  particulars  of  which  we  are  not  in  posses- 
sion. On  receiving  an  account  we  will  examine,  and  if  correct 
admit  it  at  once.  We  claim  the  usual  general  lien  to  which 
solicitors  are  entitled  on  the  deeds  and  papers  in  our  hands 
belonging  to  our  client." 

On  the  80th  of  May,  1849,  Messrs.  Coppard  and  Rawlison  wrote 
to  Mr.  Agate  as  follows  : 

"  As  Mrs.  Gould,  the  mortgagee  of  your  premises,  can  obtain  no 
settlement  of  her  debt  and  interest  from  your  trustees,  we  are 
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instructed  to  apply  to  you  for  payment,  and  to  state,  that,  unless       Gould 
Mrs.  Gould  is  paid  off,  proceedings  will  be  instituted  against  you    robbutbon. 
for  recovery  of  the  amount  due.     We  have  in  vain  endeavoured  to 
procure  *from  the  trustees  the  same  dividend  on  her  debt  (which  she       [  *616  ] 
is  strictly  entitled  to),  as  paid  to  your  other  creditors,  and  to  get 
them  to  put  up  the  property  for  sale ;  but  they  have  declined  to  do 
either,  or  to  give  us  a  copy  of  the  trust  deed.     Under  these  cir- 
cumstances, it  is  our   intention  as  well   to  proceed  against  the 
trustees  as  yourself.     We  hope,  however,  this  may  be  rendered 
unnecessary,  by  the  trustees  taking  that  course  which  they  ought, 
in  fact  are  bound  to  take,  to  meet  the  justice  of  the  case." 

Mr.  Calvert  and  Mr.  Rogers,  for  the  plaintiff,  contended  that 
the  plaintiff  was  entitled  to  the  benefit  of  the  deed,  notwithstand- 
ing the  time  limited  by  the  deed  had  elapsed.  (They  cited  Dunch 
v.  Kent  (i)  and  Spottiswoode  v.  Stockdale  (2). ) 

Mr.  RwseU  and  Mr.  Smythe,  for  the  defendant. 

The  Vice-Chancellor  : 

This  is  not  a  trust  of  which  the  plaintiff  is  entitled  to  claim  the 
benefit.  I  have  never  intended  to  say,  that  actual  execution  of  a 
composition  deed  by  a  creditor  was  necessary,  if  the  creditor  had 
clearly  expressed  his  intention  to  accede  to  it.  But  I  am  not 
aware  of  any  case  which  has  gone  the  length  of  deciding,  that 
time  is  to  go  for  nothing ;  and  that,  although  the  deed  prescribes  a 
fixed  time  for  its  execution,  the  creditors  are  to  be  allowed  all  time 
or  any  time.  That  is  not  the  law.  The  time  prescribed  by  this 
deed  is  six  months.  The  plaintiff  did  not  show  any  intention  to 
come  in  under  the  deed  for  a  period  of  several  years  after  she  had 
notice  of  it.  It  is  said,  that  some  correspondence  took  place  on 
the  subject  in  1844,  but  it  was  merely  with  reference  to  her 
character  of  mortgagee.  It  had  no  reference  to  the  distribution  of 
the  *  money  to  be  received  under  the  trust  deed.  I  think  that  the  [  »5i7  ] 
correspondence  was  not  an  accession  to  the  trusts  for  the  applica- 
tion of  the  trust  monies,  and  that  the  plaintiff's  case  altogether  fails. 

On  the  defendants  expressing  their  willingness  to  release  the 
equity  of  redemption,  the  Vice-Chancellor  said,  that,  if  the  plaintiff 
elected  to  take  it,  it  might  be  conveyed  to  her;  and  that,  if  she 
declined  it,  the  claim  must  be  dismissed.  In  either  event  the 
defendants  must  have  their  costs. 

(1)  1  Vera.  260.  (2)  14  R  R  221  (9  Coop.  102). 
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1851.  MOORE   v.   DARTON  (1). 

Ju^3'  (4  De  G.  &  Sm.  517—521 ;  S.  C.  20  L.  J.  Ch.  626.) 

Bbuos^ V*C  Donations  mortis  catisd  are  not  abolished  by  the  Wills  Act 

"    "  Upon  a  loan  the  borrower  gave  the  lender  a  receipt  in  the  following  form 

*■         •■  — *'  Eeoeived  of  D.  500/.,  to  bear  interest  at  4/.  per  cent,  per  annum :  " 

Held,  that  the  delivery  of  this  receipt  to  an  agent  of  the  borrower  by  the 

creditor  on  her  death-bed,  stating  that  she  wished  the  debt  to  be  cancelled, 

was  a  sufficient  donatio  mortis  causa. 

A  receipt  in  the  following  form — ••  Received  of  D.,  for  the  use  of  A.,  100/.9 
to  be  paid  to  A.  at  D.'s  death,  but  interest  at  4/.  per  cent,  to  be  paid  to  D."  : 
Held  a  sufficient  declaration  of  trust  inter  vivos. 

This  was  an  administration  suit,  which  now  came  on  to  be  heard 
upon  exceptions  to  the  report  of  the  Master  ;  and  the  question  was, 
whether  the  delivery  of  two  documents  constituted  a  donatio  mortis 
causd.  The  testatrix  had  advanced  to  William  Moore,  one  of  the 
plaintiffs,  6001.,  and  had  taken  from  him  upon  that  occasion  the  two 
documents  in  question  signed  by  him,  and  which  were  as  follows : 

11  Received  the  22nd  of  October,  1848,  of  Miss  Darton  five 
hundred  pounds,  to  bear  interest  at  4  per  cent,  per  annum,  but  not 
to  be  withdrawn  at  less  than  six  months'  notice. 

11  £500.  "  William  Moore." 

"  Received  the  22nd  of  October,  1843,  of  Miss  Darton,  for  the  use 
of  Ann  Dye,  one  hundred  pounds,  to  be  paid  to  her  at  Miss  Darton's 
decease,  but  the  interest  at  4  per  cent,  to  be  paid  to  Miss  Darton. 

11  £100.  "  William  Moore." 

"  (I  approve  of  the  above)  Betty  Darton." 

[  518  ]  The  transactions  relied  upon  as  constituting  the  donatio  mortis 

camd  took  place  on  June  the  28th,  1845,  between  Miss  Darton  and 
Ann  Dye,  who  was  mentioned  in  the  second  memorandum,  and  who 
was  Miss  Darton's  lady's  maid.  It  was  thus  described  by  the  lady's 
maid  in  her  evidence. 

"  Late  in  the  afternoon  of  the  same  day  I  did  assist  the  said 
Betty  Darton  in  leaving  her  bed,  and  she  did,  after  having  so  risen, 
take  from  the  said  drawer  the  said  two  produced  memorandums  or 
receipts,  marked  respectively  A.  and  B.,  and  she  then  again  placed 
them  in  my  hands,  at  the  same  time  requesting  me  to  take  care  of 
them,  and  be  sure  and  not  let  her  nephew  Mr.  Thomas  Harwood 
Darton  see  them,  and  not  to  let  either  of  them  go  out  of  my  posses- 
sion   until    after    her    death;  and   she    then   directed  me,   that, 

(1)  In  re  Dillon  (1890)  44  Ch.  D.  76,  343, 86  L.  T.  Ml ;  In  re  Andrews[l902'\ 
59  L.  J.  Ch.  420,  62  L.  T.  614 ;  In  re  2  Ch.  394,  71  L.  J.  Ch.  676,  87  L.  T. 
Weston  [1902]  1  Ch.  680,  71  L.  J.  Ch.       20. 
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immediately  upon  her  death,  I  was  to  give  the   two  receipts  or       Moors 
memorandums  to  the  said  plaintiff  William  Moore ;  and  her  object      dabton. 
or  purpose  in  giving  me  such  directions  as  aforesaid,  as  she  told  me 
and  as  I  believe,  was,  that  she  wished  that  at  her  death  the  said 
debt  or  sum  of  6001.  so  due  to  her  from  the  said  plaintiff  William 
Moore  should  be  cancelled." 

Miss  Darton  died  ten  days  afterwards. 

The  Master  found,  that  the  6001.  was  an  outstanding  debt  from 
the  plaintiff  William  Moore,  who  now  excepted  to  that  finding. 

Mr.  Swanston  and  Mr.  Moxon  supported  the  exceptions,  and 
cited  [Snellgrave  v.  Bailey  (t),  Hurst  v.  Beach  (2),  Drury  v.  Smith  (3), 
Hill  v.  Chapman  (4),  and  other  authorities]. 

Mr.  Walker  and  Mr.  Pryor,  contra,  referred  to  Farquharson  v. 
Care  (5),   Duffield  v.   Elwes(6)t   Bunn  v.    Markham(7),  *Reddel  v.       [  *519  ] 
Dobree  (8),  Hawkins  v.  Blewitt  (o),   Ward  v.  Turner  (10),  Gardner  v. 
Parker  (n),  Tate  v.  Hilbert  (12),  and  Cross  v.  Sprigg  (13). 

Mr.  Marshall  for  other  parties. 

The  Vicb-Chancbllor  : 

The  case  as  to  the  100/.  is,  I  think,  beyond  the  influence  of  the 
question,  whether  there  was  a  donatio  mortis  camd ;  for,  in  my 
opinion,  an  effectual  trust  was  declared,  inter  vivos,  in  favour  of  the 
servant  maid.  The  document  relating  to  this  sum  appears  to  have 
been  written  contemporaneously  with  the  creation  of  the  debt.  It 
is  thus :  (His  Honour  read  it).  Now,  although  this  was  not  then 
signed  by  Miss  Darton,  yet  it  is  probable,  that,  as  she  so  intended 
the  transaction,  and  as  she  received  the  document,  she  would  be 
deemed  to  have  assented  to  it,  even  without  signing  it.  But,  in  fact, 
she  afterwards  signed  it.  Mr.  Moore  therefore  became  a  trustee  of 
the  amount  for  Miss  Darton  during  her  life,  and  for  Ann  Dye  after 
Miss  Darton's  death. 

With  respect  to  the  500Z.,  the  question  is  much  less  simple ;  and 
I  confess  that  it  appeared  to  me  not  free  from  doubt,  whether  the 
Wills  Act  had  not  precluded  any  donations  mortis  causa  from  taking 

(1)  3  Atk.  214.  Taunt.  224). 

(2)  21  B.  E.  304  (5  Madd.  355).  (8)  51  B.  E.  233  (10  Sim.  244). 

(3)  1  P.  Wms.  404.  (9)  5  R  E.  761  (2  Esp.  663). 

(4)  2  Br.  C.  C.  612.  (10)  2  Ves.  Sen.  431. 

(5)  70  E.  E.  258  (2  Coll.  356).  (11)  18  E.  E.  213  (3  Madd.  184). 

(6)  30  E.  E.  69  (1  Bligh,  N.  S.  530).  (12)  2  E.  E.  175  (2  Ves.  111). 

(7)  17  B.  E.  497  (2  Marsh.  532;  7          (13)  77  E.  B.  236  (6  Hare,  552). 
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Moorb  effect.  Bat  it  does  not  seem  to  have  ever  been  so  decided  or  so 
darton.  argued.  If,  against  the  ordinary  rules  of  construction,  a  statute, 
passed  for  the  purposes  of  the  revenue,  can  be  referred  to  for  the 
purpose  of  determining  a  question  of  law  beyond  its  scope,  it  appears 
that  a  Revenue  Act  has  in  a  manner  recognised  the  existence  of 
such  gifts. 

My  own  opinion  is,  that,  according  to  the  true  interpretation  of 
the  Wills  Act,  that  statute  does  not  avoid  such  donations. 
[  620  ]  The  next  question  is,  whether  there  was  a  donatio  mortis  causa  of 

this  debt.  The  debt  was  due  from  Mr.  Moore  himself;  and  the 
document,  the  delivery  of  which  is  said  to  constitute  a  donatio  mortis 
causa,  was  placed  in  the  hands  of  Ann  Dye,  and  I  think,  upon  the 
evidence,  was  placed  in  the  hands  of  that  person  as  the  agent  of 
Mr.  Moore,  with  an  intention,  which  appears  to  me  sufficient,  to 
constitute  its  delivery  a  donatio  mortis  causa.  If,  therefore,  by  the 
law  an  interest  of  this  description  can  be  made  the  subject  of  a 
donatio  mortis  causa,  I  am  of  opinion  that  there  was  such  a  gift  of 
it  in  the  present  case. 

In  deciding  this  case,  as  I  mean  to  do,  I  certainly  have  not  the 
slightest  intention  of  contravening  anything  that  has  been  said  by 
Lord  Hardwiokb,  Lord  Rosslyn,  or  Lord  Eldon,  if  I  could  with 
propriety  do  so.  My  decision  I  consider  to  be  consistent  with  every 
word  that  has  been  attributed  to  these  eminent  Judges. 

It  is  true,  that  the  delivery  of  a  bond  is  not  the  delivery  of  the 
mere  evidence  of  a  debt,  for  it  is  the  delivery  of  that  without  which 
the  debt  would  not  have  been  a  specialty. 

Its  continuance  in  existence  is  not  now  material,  however  that 
might  have  been  considered  formerly.  The  delivery  of  an  instru- 
ment creating  a  specialty  debt,  without  which  it  would  not  be  a 
specialty  debt,  as  in  the  case  of  a  bond,  would  be  sufficient  for  the 
purpose  of  a  donatio  mortis  causd  ;  and  so  Lord  Eldon  decided  as 
to  a  mortgage.  That,  however,  I  agree  does  not  go  the  length  of 
deciding  that  the  delivery  of  the  mere  evidence  of  a  debt  would  be 
sufficient.  In  this  case  there  was  something  more.  The  document 
here  has  been  called  a  receipt,  and  is  a  receipt  in  a  sense,  but  it  is 
not  a  receipt  in  the  ordinary  acceptation  of  that  term.  It  was  a 
document  contemporaneous,  I  take  it,  with  the  creation  of  the  debt. 
(His  Honour  read  it.)  Now  this  is  the  document  which  was  delivered 
to  the  agent  of  the  debtor  himself.  The  debt  was  a  debt  carrying 
[  #52i  ]  interest.  Amere debt  of  *500i.  would  have  arisen  from  a  loan,  without 
any  writing.    But  it  would  not  have  been  a  debt  carrying  interest, 
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without  a  contract  to  that  effect  beyond  the  advance.  That  particular  Moobb 
contract,  I  agree,  might  have  been  entered  into  without  writing;  dabton. 
but,  as  it  was  created  by  writing,  proof  of  the  writing,  if  possible, 
was  essential  to  recovery  upon  the  contract.  This  writing  was 
therefore  in  a  sense  essential  to  the  proof  of  the  contract ;  and  it  is 
this  writing  which  was,  in  substance,  delivered  mortis  causa  to  the 
person  owing  the  money.  In  my  opinion  it  is  consistent  with  what 
was  said  by  Lord  Hardwiokb,  Lord  Bossltn,  and  Lord  Eldon,  with 
the  civil  law  and  our  own,  to  hold,  as  I  do,  that  this  was  a  sufficient 
delivery  to  constitute  a  donatio  mortis  causa,  which,  in  my  judgment, 
it  was  intended  to  be. 


RADCLIFF  v.  SALMON  (1).  iui. 

(4  De  G.  &  Sm.  526.)  July  10' 

Judgment  creditors  not  allowed  successive  periods  of  three  months  each  Knio5tp 
to  redeem,  but  one  period  of  three  months  is  given  to  them,  or  any  of  BU0K»  •"°* 
them.  C  «26  ] 

Mr.  Bazalgette,  for  the  plaintiff,  the  first  mortgagee  of  land, 
asked  for  a  decree  to  foreclose  the  equity  of  redemption.  There 
were  several  judgment  creditors.  He  submitted,  that  they  did  not 
stand  in  precisely  the  same  situation  as  to  right  to  redeem  in  which 
ordinary  incumbrancers  stood,  and  he  asked  that  one  period  of 
three  months  should  be  given  to  them  to  redeem. 

The  Vice-Chancellor  said,  there  might  possibly  be  some  incon- 
venience in  case  more  than  one  judgment  creditor  should  elect  to 
redeem  ;  but  this  possible  inconvenience  was  not,  he  thought,  equal 
to  that  which  would  arise  from  giving  a  separate  period  within  which 
to  redeem  to  each  judgment  creditor.  He  should,  therefore,  give  to 
all  the  judgment  creditors  only  one  period  within  which  to  redeem 
the  plaintiff. 

M'INTOSH  v.  The  GREAT  WESTERN  RAILWAY  i»m. 

COMPANY.  JulJ!±7' 

(4  DeG.&Sm.  544-547.)  Bbuo^Tc. 

Where  a  corporation  were  interrogated  by  a  bill,  to  which  they  and  their         [  544  ] 
engineer  were  defendants,  as  to  what  had  taken  place  between  the  plaintiff's 
testator  and  the  engineer :  Held,  first,  that  it  was  not  sufficient  for  the 
corporation  to  state  ignorance,  without  stating  that  they  had  made  inquiries 
of  the  engineer.    Secondly,  that  the  Court  could  not,  in  deciding  on  the 

(1)  Smith  v.  Olding  (1884)  25  Ch.  D.  462,  54  L.  J.  Oh.  250,  50  L.  T.  357. 
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M'Jntosh 

«. 
The  Great 

Western 
Railway  Co. 


[545] 


sufficiency  of  the  answer  of  the  corporation,  regard  the  circumstance  that 
the  engineer,  in  a  separate  answer,  (which  had  not  been  excepted  to  in  that 
particular),  stated  that  he  did  not  remember,  and  could  not  set  forth,  any 
of  the  particulars  inquired  after. 

Semhle,  that  the  answer  of  a  defendant,  made  a  party  as  the  officer  of  a 
corporation  also  defendants,  cannot  be  read  in  evidence  against  the  latter. 

This  case,  which  is  reported  upon  the  hearing  of  a  demurrer, 
2  De  G.  &  Sm.  p.  758  (l),  came  on  upon  exceptions  taken  by  the 
plaintiff  to  the  answer  filed  by  the  Great  Western  Railway  Company 
and  Mr.  Saunders.  Mr.  Brunei  had  put  in  a  separate  answer. 
The  substance  of  the  allegations  in  the  bill  will  be  found  in  the 
report  above  referred  to. 

The  bill  charged,  that  upon  several  occasions  Mr.  M'Intosh  was 
directed  by  Mr.  Brunei  to  take  possession  of  certain  portions  of  the 
land  required  for  the  railway  before  the  Company  had  acquired  any 
right  of  entry  upon  such  land ;  and  that,  in  consequence  thereof, 
Mr.  M'Intosh  was  in  some  of  such  cases  obliged  to  desist  altogether 
from  carrying  on  any  works  upon  such  land,  after  having  completed  his 
preparations,  and  been  at  the  expense  and  trouble  of  entering  upon 
and  commencing  his  works  upon  the  same,  and  in  others  of  such 
cases  he  was  only  enabled  to  carry  on  the  said  works  at  his  own 
risk,  or  by  means  of  his  own  influence,  and  of  private  arrangements 
made  by  him  personally  and  from  time  to  time  with  the  owners, 
and  at  his  own  additional  cost;  and  in  particular  the  plaintiffs 
showed,  that,  previous  to  the  date  and  delivery  of  the  statutory 
notice  to  the  landowner  as  in  the  bill  mentioned,  and  on  or  about 
the  20th  of  November,  1886,  Mr.  M'Intosh  received  a  letter  from 
Mr.  Brunei,  which,  omitting  the  mere  formal  parts  thereof,  was 
as  follows : 

"  18,  Duke  Street,  Westminster,  November,  20th,  1886. 

"  Great  Western  Railway. — You  can  enter  upon  and  fence  off 
all  the  ground  between  No.  85,  Hanwell,  and  24,  Ealing,  inclusive, 
and  I  shall  feel  obliged  by  your  sending  down  directions  to  inclose 
this  immediately.  In  entering  upon  No.  5,  Ealing,  will  you  give 
directions  that  your  men  are  careful  not  to  trespass  beyond  the 
boundary  of  the  Company's  ground,  and  act  with  caution,  as  the 
owner  may  be  disposed  to  take  advantage  of  the  slightest  ground  of 
complaint." 

The  answer  to  the  interrogatory  founded  on  this  charge  was,  that 

the  Company  and  Mr.  Saunders  did  not  know,  and  could  not  set 

(1)  79RR.359.  This  was  a  different  were  taken,  as  reported,  ante,  p.  454, 
suit  from  that  in  which  the  exceptions      and  related  to  a  different  contract. 
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forth  as  to  their  belief  or  otherwise,  whether  upon  several,  or  any,  M'Intosh 
or  what  occasions  Hugh  M'Intosh  was  informed,  or  whether  or  not  the  Great 
by  the  said  Isambard  Kingdon  Brunei,  that  he  was  at  liberty  to  RaTlway  Co 
take,  or  whether  he  was  directed,  or  whether  or  not  by  Brunei  or 
by  any  and  what  person,  to  take  possession  of  certain  portions  of 
the  lands  before  the  Company  had  acquired  any  right  of  entry  upon 
such  lands,  or  whether  in  consequence  thereof  Hugh  M'Intosh  was 
in  any  of  such  cases  obliged  to  desist  altogether  from  carrying  on 
any  works  upon  such  lands,  after  having  completed  his  preparations 
and  been  at  the  expense  and  trouble  of  entering  upon  and  com- 
mencing his  works  upon  the  same,  or  whether  in  other  of  such 
cases  he  was  only  enabled  to  carry  on  the  works  at  his  own  risk,  or 
by  means  of  his  own  influence  and  of  private  arrangements  made 
by  him  personally  and  from  time  to  time  with  the  owners,  and 
at  his  own  additional  cost.  But  the  defendants,  the  Company, 
admitted  that,  previous  to  the  date  and  delivery  of  such  notice  as 
aforesaid,  and  on  and  about  the  20th  of  November,  1886,  M'Intosh 
did  receive  such  letter  from  Isambard  Kingdon  Brunei  as  in  the 
bill  mentioned,  and  that  the  same,  omitting  *the  mere  formal  parts  [  *5ie  ] 
thereof,  was  in  the  words  and  figures  or  to  the  purport  or  effect  in 
the  bill  mentioned. 

The  question  was,  whether,  Mr.  Brunei's  name  being  thus 
mentioned,  the  answer  was  sufficient,  without  stating  that  the 
defendants  had  made  any  inquiry  of  him. 

Mr.  James  Parker  and  Mr.  Hetherington  in   support  of  the 
exceptions. 

(The  Vice-Chancellor  :  The  first  question  that  arises  seems  to 
be  this.  In  the  case  of  a  corporation  aggregate  their  officer  is 
liable  to  be  made  a  defendant  for  the  purpose  of  discovery.  When 
that  discovery  has  been  obtained,  has  it  been  held  that  the  answer 
of  the  officer  can  be  read  against  the  Company  as  evidence  ?) 

We  submit,  that  it  has  never  been  so  held,  and  therefore  it  is 
material  that  we  should  have  a  full  answer  from  the  corporation. 

(The  Vice-Chancellor  :  There  may  be  a  right  to  discovery 
from  A.  as  to  the  acts  of  B.,  and  yet  not  a  right  to  use  it  as 
evidence  against  B.) 

In  order  to  make  a  statement  of  ignorance  a  sufficient  answer,  it 
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M'lwTOfiH     must  show  that  the  corporation  have  inquired  in  every  quarter  to 

Thk  cheat    obtain  information. 
Western 
Railway  Co.  Mr  Bac(m  ftnd  Mr  Stevens  for  the  defendants : 

According  to  the  contract  Mr.  M'Intosh  was  to  be  put  in  posses- 
sion of  certain  portions  of  land,  as  the  engineer  should  from  time 
to  time  be  able  to  furnish  them ;  and  the  only  material  thing  for 
the  plaintiffs  is,  to  have  an  answer  from  Mr.  Brunei  stating  what 
his  knowledge  and  recollection  on  the  subject  were.  As  the 
contract  was,  that  the  possession  of  the  land  shall  be  given  as  the 
engineer  from  time  to  time  acquires  it,  the  only  party  from  whom 
[  *547  ]  it  can  be  material  to  have  an  answer  is  *Mr.  Brunei  himself. 
Mr.  Brunei  has  put  in  his  answer,  stating,  that  he  does  not 
remember,  and  cannot  set  forth  as  to  his  belief  or  otherwise,  as  to 
the  matters  inquired  after  by  this  interrogatory ;  and  the  plaintiffs 
have  not  excepted  to  this.  Is  it  possible,  then,  that  any  further 
material  discovery  can  be  obtained  upon  the  subject  from  the 
Company?  We  submit,  that  the  exception  is,  in  such  circumstances, 
merely  vexatious,  and  ought  to  be  overruled. 

The  Vice-Chancellor: 

I  think,  that,  for  the  purpose  of  this  exception,  I  cannot  take 
into  consideration  what  is  the  nature  or  extent  of  Mr.  Brunei's 
answer,  but  must  hold  the  plaintiff  to  have  a  right  (if  he  thinks  it 
worth  while  to  insist  upon  it,)  to  receive  from  the  Company  all  the 
knowledge  of  Mr.  Brunei  on  the  subject,  and  to  be  informed  that 
the  Company  have  taken  the  means  of  acquiring  knowledge  from 
that  quarter.  This  information  they  have  not  afforded ;  and 
therefore,  though  I  am  probably  doing  no  good  whatever  to  the 
plaintiffs,  I  allow  the  exception. 


1861-  In  re  ATKINSON. 

July  12. 
(4   De  G.   &  Sin.    548—551.) 

*■       ^  [Affirmed  on  appeal  as  reported  in  2  D.  M.  &  G.  140.] 
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CORNTHWAITE   v.   FRITH.  -mm. 

July  28. 
(4  De  Gh  &  Sm.  552—562.)  _ 

A.,  on  going  abroad,  granted  and  assigned  to  B.  freehold  and  personal   „  ncB°VTp 
property  upon  trusts  for  management  and  realisation,  and  for  payment  ' 

of  A. *8  debts  and  of  the  surplus  to  A. ;  the  deed  contained  full  powers  for         *■         ' 
settliug  demands.    B.  communicated  with  the  creditors  upon  the  subject  of 
the  trust :  Held,  that  the  creditors  did  not  thereby  acquire  any  right  to  sue 
the  trustee  for  the  purpose  of  having  the  trusts  performed. 

This  was  a  suit  instituted  by  creditors  on  behalf  of  themselves 
and  all  other  creditors,  who  were  entitled  to  the  benefit  of  the  trusts 
of  a  deed  of  trust. 

The  deed  in  question  was  dated  the  29th  of  June,  1850,  and  was 
made  between  Henry  Barlow  Seckerson,  a  solicitor  then  practising 
at  Stafford  (who  was  one  of  the  defendants,  but  was  now  resident 
out  of  the  jurisdiction  of  the  Court),  of  the  one  part,  and  William 
Griffith  Frith,  the  other  defendant,  of  the  other  part. 

By  this  deed,  which  contained  no  recital,  it  was  witnessed,  that 
H.  B.  Seckerson,  being  about  to  reside  abroad,  and  being  desirous 
to  make  provision  for  the  getting  in  and  conversion  into  money  of 
his  estate  and  effects  thereinafter  mentioned,  and  for  the  manage- 
ment thereof  till  conversion,  and  for  the  application  of  the  money  to 
arise  from  the  same,  and  for  divers  other  good  causes  and  considera- 
tions, he  H.  B.  Seckerson  granted  and  assigned  unto  the  defendant 
W.  6.  Frith,  his  heirs,  executors,  administrators,  and  assigns,  a 
freehold  messuage  therein  described,  and  also  *a  leasehold  £  *563  J 
messuage  or  tenement,  and  two  debts  of  105Z.  and  1002.  respec- 
tively therein  mentioned,  and  all  his  interest  in  the  "Trumpet Inn" 
and  adjoining  premises  situate  at  Badford,  and  all  debts  due  and 
owing  to  him  as  an  attorney-at-law,  solicitor,  and  conveyancer,  and 
all  his  interest  in  mortgages,  bonds,  bills,  notes,  and  other  securities 
for  money,  upon  trust,  as  soon  as  conveniently  might  be,  to  sell  and 
convert  into  money  the  same,  in  manner  therein  mentioned.  And 
it  was  thereby  agreed  and  declared,  that  the  defendant  W.  G.  Frith, 
his  executors,  administrators,  or  assigns,  respectively,  should,  by 
and  out  of  the  monies  to  arise  from  such  sale  and  conversion,  and 
from  the  receipts  of  rents  and  profits  of  the  said  freehold  and  lease- 
hold premises  until  sale :  in  the  first  place,  pay  the  costs,  charges, 
and  expenses  of  preparing,  engrossing,  and  executing  that  deed,  and 
of  such  sales,  collection  of  rents  and  profits,  and  conversion  into 
money  as  aforesaid,  and  all  other  the  costs,  charges,  or  expenses  to 
be  incurred  or  become  payable  in  or  about  the  execution  of  the 
trusts  of  the  deed,  and  of  such  sales,  collection  of  rents  and  profits, 
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and  conversion  into  money  aforesaid,  and  all  other  the  costs  and 
charges  or  expenses  to  be  incurred  or  become  payable  in  or  about 
the  execution  of  the  trusts  of  the  deed,  or  in  respect  of  the  premises, 
and  the  rents  and  payments  payable  by  Henry  Barlow  Seckerson, 
his  executors,  administrators,  or  assigns,  under  the  lease  therein 
mentioned, .  until  the  hereditaments  therein  mentioned  should  be 
sold,  and  the  expenses  of  managing  and  cultivating  any  of  the  said 
freehold  or  leasehold  premises  which  then  were  or  thereafter  before 
sale  might  be  in  hand,  and  all  outgoings,  and  rent  payable  by  any 
tenant  or  other  person  ;  and,  in  the  next  place,  pay  the  debts  and 
sums  of  money  then  owing  by  Henry  Barlow  Seckerson,  or  which 
might  become  owing  from  him  or  his  estate  during  the  continuance 
of  that  trust;  and,  unless  the  said  W.  G.  Frith,  his  executors, 
administrators,  or  assigns  should  otherwise  determine,  in  due  order 
according  to  the  legal  priorities  of  such  debts  respectively,  *but  with 
power,  nevertheless,  to  the  said  W.  G.  Frith,  his  executors,  adminis- 
trators, or  assigns,  to  pay  any  creditor  or  creditors  in  full  or  other- 
wise in  preference  to  any  other  creditor  or  creditors,  and  to  retain 
a  debt  owing  to  him  the  said  W.  G.  Frith  from  the  said  Henry 
Barlow  Seckerson,  and  should  pay  the  surplus,  if  any,  which,  after 
answering  the  trusts  and  purposes  thereinbefore  expressed,  should 
remain  of  the  monies  to  arise  as  aforesaid,  to  Henry  Barlow 
Seckerson,  his  executors  or  administrators,  as  part  of  the  personal 
estate  of  him  the  said  Henry  Barlow  Seckerson  :  Provided  always, 
and  it  was  thereby  agreed  and  declared,  that  it  should  be  lawful  for 
the  said  W.  G.  Frith,  his  heirs,   executors,  administrators,  and 
assigns,  respectively,  at  any  time  or  times  before  all  the  said  here- 
ditaments and  premises  thereinbefore  assigned  respectively  should 
be  sold,  to  demise  or  lease  all  or  any  of  the  said  hereditaments  or 
premises  for  any  term  or  terms  of  years,  and  upon  such  conditions, 
and  in  such  manner  in  all  respects,  as  he  or  they  should  think  fit. 
On  the  1st  of  July,  1850,  Mr.  Seckerson  executed  a  deed  poll, 
whereby  he  appointed  Mr.  Frith  his  attorney  and  agent,  to  take 
possession  of,  and  sell  and  convert  into  money,  in  such  manner  and 
by  such  ways  and  means  as  Mr.  Frith  should  think  fit,  or  otherwise 
to  set  and  let,  all  and  singular  his  leasehold  goods  and  furniture  in 
and  about  his  dwelling-house,  and  also  all  his  farming  stock,  horses, 
and  all  his  farming  implements  and   utensils,  or,  if   Mr.  Frith 
should  think  proper,  to  keep  the  same  in  his  own  hands,  manage, 
and  improve  the  same ;  and  also  to  state,  and  finally  settle  and 
adjust,  all  accounts,  reckonings,  and  demands  whatsoever  between 
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Mr.  Seckerson  and  any  person  or  persons  whomsoever,  and  to  receive 
the  balance  or  balances  thereof  (if  any) ;  and,  upon  settling  or  adjusting 
such  accounts,  respectively,  and  payment  of  such  balances,  to  make, 
execute,  and  give  acquittances,  releases,  and  other  discharges,  from 
time  to  time,  for  the  same  respectively ;  and  by  and  *with  or  out  of 
such  monies  as  should  from  time  to  time  come  to  the  hands  or  power 
of  Mr.  Frith,  under  or  by  virtue  of  any  of  the  powers  or  authorities 
therein  contained,  to  pay  and  discharge,  in  the  first  place,  all  and 
such  costs,  charges,  damages,  and  expenses  as  therein  mentioned  ; 
and,  in  the  next  place,  to  pay  and  discharge  certain  specified  debts 
as  therein  mentioned,  and  such  other  payments  as  Mr.  Frith  should 
think  proper  for  any  debt  or  debts  which  was  or  were,  or  should  or 
might  be,  due  and  owing  from  Mr.  Seckerson  or  such  of  them,  or 
such  parts  thereof  as  his  said  attorney  should  think  proper  ;  or  to 
apply  the  same  or  such  parts  thereof,  as  he  in  his  discretion  should 
think  necessary,  in  or  for  the  keeping  down  and  discharging  the 
interest  due  or  to  grow  due  on  any  securities  given  or  thereafter  to 
be  given  to  Mr.  Seckerson  or  his  said  attorney ;  and  also  for  such 
other  purposes  and  in  such  other  manner  as  Mr.  Seckerson  should, 
from  time  to  time,  by  any  letter  or  letters,  writing  or  writings,  under 
his  hand  direct,  order,  or  appoint,  or  otherwise  to  dispose  of  the 
same  for  his  use  and  benefit,  as  he  should  think  fit,  and  generally 
for  him,  and  in  his  name  and  on  his  behalf,  to  do,  perform,  and 
execute  all  and  every  other  acts,  deeds,  matters,  and  things  whatso- 
ever, which  his  said  attorney  should  think  necessary  or  proper  to  be 
done  in  or  about  or  concerning  his  property,  debts,  concerns,  or 
engagements  during  his  absence  from  England,  as  fully  and 
effectually  to  all  intents  and  purposes  as  he  might  or  could  do  if  he 
were  personally  present  and  did  the  same  in  his  own  proper  person, 
it  being  his  intention  and  meaning  that  all  matters  and  things 
respecting  the  same  should,  during  his  absence  from  England,  be 
under  the  full  and  sole  management,  discretion,  and  control  of  the 
said  W.  G.  Frith. 

Mr.  Seckerson  left  England  shortly  after  the  date  of  this  deed. 

The  plaintiffs  were  attornies  and  solicitors,  and  were,*  at  *the 
date  of  this  deed,  and  had  for  some  time  been,  the  town  agents  of 
Mr.  Seckerson,  and  in  that  character  claimed  to  be  his  creditors  to 
a  considerable  amount. 

Mr.  Seckerson  having  referred  them  to  Mr.  Frith  upon  the  sub- 
ject of  their  bill,  the  following  correspondence  passed  between  them : 

On  the  7th  of  August,  1850,  the  plaintiffs  wrote  to  Mr.  Frith  a 
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letter,  which,  after  referring  to  a  taxation  of  costs  in  certain  actions, 
proceeded  as  follows:  "  We  should  feel  obliged  by  your  remitting  to 
us  the  balance  due  from  Mr.  Seckerson,  at  your  earliest  convenience; 
Mr.  S.  informed  us  that  he  had  instructed  you  to  do  so  at  once." 
On  the  12th  of  August,  Mr.  Frith  replied  as  follows : 
"  I  should  have  replied  to  your  letter  of  the  7th  instant  ere  this, 
but,  as  you  may  well  imagine,  the  numerous  and  pressing  claims  I 
have  lately  had  upon  my  time  prevent  me,  although  I  work  very 
close  and  hard,  from  getting  through  my  correspondence  and  duties 
as  I  could  wish.  At  the  same  time  that  I  received  yours  of  the  9th, 
you  would  hear  from  me  shortly  on  the  subject  of  your  letter,  and 
from  that  learn  that  I  did  not  neglect  it.  In  your  letter  of  the  7th 
instant,  after  referring  to  the  account,  you  say  Mr.  S.  informed  us 
that  he  had  instructed  you  to  do  so  at  once  ;  and,  in  that  of  the  9th, 
the  amount  should  have  been  remitted  at  once,  as  he  promised  me 
that  it  should.  Now,  I  am  sure  you  cannot  for  a  moment  suppose 
or  wish,  that  I  should  advance  money  out  of  my  own  pocket ;  that 
would  be  too  much.  At  present,  I  have  not  any  assets  to  satisfy 
your  claim,  but  assure  you  that,  so  soon  as  I  can,  I  will  perform  all 
the  trusts  reposed  in  me,  and  (I  trust)  to  the  satisfaction  of  your- 
self and  partner,  and  any  one  else  with  whom  I  may  have  to  do.  I 
understood,  when  in  town,  that  Mr.  S.  had  not  said  anything  to  you 
about  leaving,  and  that  the  intimation  I  gave  you  of  his  having  left 
was  the  first  you  had  on  the  subject." 

On  the  18th  of  December,  1850,  the  plaintiffs  wrote  to  Mr.  Frith 
as  follows : 

"  When  may  we  expect  the  balance  of  Mr.  Seckerson's  account ; 
considering  that  gentleman's  absence,  we  think  that  it  ought  to 
have  been  paid  long  since,  and,  with  what  passed  with  Mr.  Thomson, 
we  were  led  to  believe  that  it  would  have  been  so." 

On  the  following  day  Mr.  Frith  replied  as  follows  : 

"  I  beg  to  acknowledge  the  receipt  of  yours  of  yesterday's  date, 
and  regret  I  cannot  give  you  a  positive  answer  to  your  query.  I 
must  observe,  that  your  account,  as  sent,  is  incorrect,  you  having 
omitted  jour  agency  charges  '  Ex  parte  Lord  Stafford.'  You  will 
oblige  by  forwarding  me  a  corrected  account  at  your  earliest 
convenience,  on  receiving  which  it  shall  receive  my  attention." 

On  the  19th  of  September  the  plaintiffs  again  wrote  to  Mr.  Frith 
as  follows : 

"  The  expression  contained  in  your  letter  of  the  14th  instant,  that 
you  cannot  give  a  positive  answer  to  our  query,  is,  after  so  long  a 
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delay,  entirely  unsatisfactory,  and  it  is  evident  that  you  are  trifling 
with  us ;  unless,  therefore,  we  hear  from  you  to  a  different  effect 
on  or  before  Monday  next,  we  shall  take  such  steps  for  the  recovery 
of  our  demand  against  Mr.  Seckerson  as  we  may  be  advised.  It 
will  be  for  you  to  consider,  whether,  as  trustee  for  Mr.  Seckerson, 
you  are  serving  that  gentleman's  interest  by  the  course  you  are 
pursuing  respecting  ourselves.' ' 

After  some  further  letters,  the  plaintiffs,  on  the  12th  of  October, 
wrote  to  Mr.  Frith  as  follows : 

"  We  regret  that  you  have  not  thought  proper  to  return  any 
answer  to  our  letters  of  the  27th  ulto.  and  1st  inst.  With  reference 
to  your  letter  of  the  12th  August,  we  again  *ask  you,  as  the  trustee 
for  Mr.  Seckerson  and  his  creditors,  for  an  account  of  your  trust ; 
we  wish  to  give  you  every  opportunity  of  settling  this  matter  without 
litigation ;  but,  if  yon  persist  in  your  refusal  to  give  any  account 
or  explanation,  we  must  apply  to  the  Court  of  Chancery  for  the 
protection  of  ourselves  and  the  said  other  creditors." 

On  the  16th  of  October,  Mr.  Frith  replied  as  follows : 

"  I  again  request  that  you  will,  without  delay,  furnish  me  with 
your  bill  of  costs '  Ex  parte  Lord  Stafford,'  as  agents  for  Mr.  Seckerson ; 
also  with  a  statement  of  account,  showing  what  may  be  due  to  or 
from  your  firm  from  or  to  Mr.  SeckerBon." 

On  the  17th  of  October,  the  plaintiffs  wrote  to  Mr.  Frith  as 
follows : 

"  Our  account  with  Mr.  Seckerson  was  forwarded  to  you  on  the 
6th  of  July,  amount  due  911.  lis.  lOd.  We  have  since  received 
Mr.  Seckerson's  proportion  of  costs  in  the  action  '  Timmins  v. 
Brian ; '  for  which  sum  we  gave  Mr.  Thomson  a  receipt  on  your 
behalf,  leaving  the  balance  752.  15«.  8d.  Your  letter  contains  no 
answer  to  ours  of  the  12th  instant  and  the  other  letters  therein 
referred  to ;  it  is  clear  you  are  trifling  with  us ;  as  to  the  matter 
of  Lord  Stafford,  we  beg  to  refer  to  our  letter  of  the  27th 
September." 

In  answer  to  a  further  application  from  the  plaintiffs,  Mr.  Frith 
wrote  as  follows,  on  the  30th  of  October,  1850. 

"  If  your  *  repeated '  letters  have  not  received  that  attention  that 
you  desire,  you  will  have  the  kindness  to  impute  any  want  of 
courtesy  on  my  part  to  their  style  and  mode  of  expression,  which 
preclude  all  reply,  except  that  of  angry  controversy,  which  I  wish 
to  avoid.  I  am  not  the  debtor,  nor  the  person  you  intimated  to 
Mr.  Thomson  *when  in  London  that  you  supposed  me  to  be,  as,  if 
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„.  to  your  account,  I  contend  it  is  very  incorrect,  and  does  not  comprise 

Fbith.  foe  full  and  proper  particulars  of  business  done  by  yoa  as 
Mr.  Seckerson's  agents.  When  I  receive  such  an  account  as  I 
shall  feel  myself  reasonably  justified  in  bringing  to  a  settlement, 
with  the  first  funds  that  come  to  my  hands  the  same  will  be 
discharged.  Much  is  said  in  your  letters  about  Mr.  Seckerson's 
creditors ;  but  I  am  wholly  unaware  that  any  creditors  exist  who 
are  not  satisfied  to  wait  a  short  time,  except  yourselves,  whose 
account  I  dispute  ;  nor  do  I  believe  you  are  authorised  by  any  one 
to  make  use  of  their  names  for  the  purpose  of  any  threatened 
proceedings  you  may  think  proper  to  take." 

The  bill,  after  stating  to  the  above  effect,  charged  that  it  was 
admitted,  and  held  out  by  the  defendant  Mr.  Frith  in  his  letters  of 
the  12th  of  August  and  the  80th  of  October,  1850,  that  he  was  a 
trustee  for  purposes  in  which  the  plaintiffs  were  interested  under 
the  conveyance  executed  by  the  defendant  Mr.  Seckerson,  and  that 
the  defendant  Mr.  Frith  was  charged  with  the  payment  of  the  debts 
due  from  the  defendant  Mr.  Seckerson  to  the  plaintiffs  and  his  other 
creditors.     The  bill  further  charged,  that  the  benefit  of  the  deed  of 
trust  had  been  accepted  and  taken  by  the  plaintiffs  as  a  means  of 
payment  of  their  aforesaid  debt  or  demand,  in  lieu  of  enforcing  the 
same  against  the  defendant  Seckerson  personally;   and   that  the 
plaintiffs  had   so  accepted  such  provision,  with  the  privity  and 
consent,   and  upon  the  application  and  request,  as  well  of  the 
defendant  Seckerson,  as  also  of  the  defendant  Frith.     That  the 
defendant  Frith  was  authorised   by  the  defendant   Seckerson  to 
inform  the  plaintiffs  and  others  of  the  creditors  of  the  defendant 
Seckerson,  of  the  provision  which  had  been  made  for  payment  of 
their  demands  by  the  said  indenture  or  deed  of  trust.    That  the 
[  •560  ]      defendant  Mr.  Frith  *did,  in  fact,  pursuant  to  such  authority,  and 
as  the  trustee  of  the  said  indenture  or  deed  of  trust,  or  as  the 
defendant  Seckerson's  agent  thereunder,  inform  the  plaintiffs  of 
the  provision  made  and  the  trust  created  thereby  as  aforesaid,  and 
procured  the  plaintiffs  to  rely  upon  such  trust  and  provision  as  a 
means  and  security  for  payment  of  the  plaintiffs'  aforesaid  demands. 
The  prayer  was,  that  the  trusts  of  the  deed  might  be  carried  into 
execution,  and  that  the  debt  due  to  the  plaintiffs  as  aforesaid,  and 
the  other  debts  due  to  the  creditors  on  whose  behalf  the  suit  was 
instituted,  might  be  declared  to  be  a  lien  or  charge  on  the  real  and 
personal  trust  estate  comprised  in  the  deed,  and  ought  to  be  paid 
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out  of  the  monies  to  arise  by  the  execution  of  the  trusts  ;  and  for 
accounts  and  payment  of  the  debts  due  to  the  plaintiffs  and  the 
other  creditors. 

The  defendant  Frith  by  his  answer  denied  that  he  was  directed, 
or  had  any  authority  except  such  as  the  deed  contained,  to  com- 
municate its  contents  to  the  creditors,  or  otherwise. 
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CORN- 

THWAITB 

V. 

Frith. 


Mr.  James  Parker  and  Mr.  W.  D.  Lewis,  for  the  plaintiffs  : 

The  deed  in  this  case  was  communicated  to  the  creditors  and 
assented  to  by  them.  That  is  all  which  in  the  present  state  of  the 
authorities  is  requisite  to  create  a  binding  trust.  The  trustee  was 
constituted  an  agent  to  communicate  the  trust  to  the  creditors. 

(The  Vice-Chancellor  :  Gould  the  debtor  have  had  an  injunction 
to  restrain  any  creditor  from  proceeding  to  recover  his  debt  ?) 

We  submit  that  he  could,  as  regards  any  creditor,  who,  like  the 
plaintiffs,  had  acceded  to  the  deed.  And,  as  by  that  instrument 
there  is  a  trust  created,  the  Court  will  execute  it.  The  debtor  had 
power  to  make  his  debtors  specifically  cestuis  que  trustent.  The 
communication  of  the  trust  to  them  was  sufficient  to  effect  this. 

(The  Vice-chancellor  :  A  man  places  money  in  the  hands  of  his 
steward  to  pay  his  creditors.  The  steward  *may  pay  a  creditor, 
but  can  he  give  the  creditor  any  new  right  ?) 

The  trustee  here  had  authority  to  negotiate  with  the  creditors,  and, 
by  procuring  their  accession  to  the  provisions  of  the  deed,  to  protect 
the  debtor  from  legal  proceedings. 

[They  cited  Browne  v.  Cavendish  (i),  Bill  v.  Cureton  (2),  Lane  v. 
Husband  (3),  Kirwan  v.  Daniel  (4)  and  other  cases.] 

Mr.  Wigram  and  Mr.  Amphlett  for  the  defendant  Mr.  Frith,  in 
the  course  of  the  argument  for  the  plaintiffs,  referred  to  Garrard  v. 
Lord  Lauderdale  (5) ;  but  were  not  called  upon  to  address  the  Court. 


[•661] 


The  Vice-Chancellor  : 

The  instrument  under  which  the  plaintiffs  claim  title  contains  no 
recital.    It  is  thus :  (His  Honour  read  it.)     It  is   impossible  to 


(1)  60  B.  B.  353  (1  J.  &  Lat.  606). 

(2)  39  R.  B.  253  (2  My.  &  K.  503). 

(3)  65  K.  B.  663(14  Sim.  656). 


(4)  71  E.  B.  202  (5  Hare,  493). 

(5)  30  E.  E.  105  (3  Sim.  1). 
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Corn* 

THWAITB 
V. 

Fhith. 


[  *562  ] 


doubt,  that,  at  the  moment  when  Mr.  Seckerson  executed  the  deed, 
and  immediately  afterwards,  nothing  more  or  less  was  effected  than 
the  creation  of  a  general  agency  or  power  for  the  general  purposes 
mentioned  in  the  document  which  I  have  read,  giving  no  right  to 
institute  a  suit  to  any  person  except  the  actual  parties  to  the  instru- 
ment. But  it  is  said,  that,  by  reason  of  subsequent  events,  the 
instrument  has  been  converted  into  a  deed  of  trust  in  favour  of  the 
creditors.  That  such  a  consequence  may  be  possible  I  will  for  the 
purposes  of  this  argument  assume,  without  deciding.  But  there  is 
no  evidence  of  any  act  or  conduct  on  the  part  of  Mr.  Seckerson, 
after  the  execution  of  the  deed,  which  can  have  had  such  an  effect. 
Nor  is  this  contended ;  but  it  is  argued,  that,  by  *reason  of  conduct 
on  the  part  of  the  alleged  trustee  or  agent,  the  property  comprised 
in  the  document  in  question  became  liable  to  the  demands  of  the 
creditors.  It  may  be  reasonably  doubted  whether  that  liability 
could  arise  from  any  conduct  of  Mr.  Frith  independently  of 
Mr.  Seckerson.  But,  if  it  could,  the  evidence  falls  very  far  short 
of  proving  anything  which  could  create  a  liability.  I  think,  there- 
fore, that  the  plaintiffs  have  no  right,  title,  or  interest  under  this 

deed. 

Bill  dismissed  without  costs. 


1851. 
July  29. 

Knioht 
Bruce,  V.-O. 

[  562] 


ROBINSON   v.   WOODWARD. 

(4  De  G.  &  Sm.  562—568.) 

An  equitable  incumbrancer  whose  charge  was  registered  in  Middlesex, 
without  notice  of  a  prior  judgment  which  was  duly  registered  at  the 
Common  Pleas  but  not  in  Middlesex,  had  priority  over  the  judgment 
creditor  under  the  old  law  of  judgments,  2  &  3  Vict  c.  11,  s,  5.  Issue 
directed  as  to  notice. 

This  was  a  suit  by  Mr.  Jonathan  Robinson,  a  judgment  creditor 
of  one  Thomas  Pool,  then  a  bankrupt,  against  Mr.  Woodward  and 
his  wife,  the  latter  as  the  personal  representative  of  James  H  add  en, 
deceased,  the  first  mortgagee  of  leasehold  houses  of  the  bankrupt, 
and  against  a  second  mortgagee  of  the  same  property,  and  also 
against  an  annuitant  having  a  charge  on  the  same  property,  and 
Mr.  Smith  his  trustee,  who  was  also  his  solicitor,  and  also  against 
the  assignees  of  the  bankrupt. 

The  main  object  of  the  suit  was,  that  the  plaintiff,  as  a  judgment 
creditor  of  Pool,  might  be  allowed  to  redeem  the  first  mortgagee  of 
the  leasehold  houses,  and  also  the  second  mortgagee;  and  to  establish 
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a   priority  in  respect  of  the  plaintiff's  judgment  debt,  which  was     Robinson 
registered  in  the  Registry  at  the  Common  Pleas  on  the  27th  of   woodward. 
October,  *1848,  but  which  was  never  registered  in  the  Middlesex       [  *563  ] 
Registry,  over  the  annuity  secured  on  the   leasehold  houses  in 
Middlesex,  which  was  registered  on  the  8th  of  June,  1844,  in  the 
Middlesex  Registry. 

The  following  are  the  circumstances  under  which  the  bill  was 
filed: 

In  the  year  1841,  the  owner  in  fee  of  an  estate  at  Notting  Hill, 
called  the  Norland  Estate,  by  indenture  of  lease,  dated  the  12th  of 
November,  1841,  demised  six  houses  in  Prince's  Road,  part  of  the 
estate,  to  Pool,  for  ninety-nine  years,  from  the  29th  of  September, 
1841. 

On  the  10th  of  March,  1842,  the  same  lessor  demised  three 
houses  in  Queen's  Road,  other  part  of  the  same  estate,  to  Pool,  for 
ninety-nine  years,  from  the  25th  of  December,  1841. 

In  1842,  Pool  mortgaged  the  six  houses  in  Prince's  Road  for 
securing  1,2001.,  and  further  advances,  not  exceeding  2,5002. ;  and 
on  the  11th  of  May,  1844,  that  security  was  assigned  to  James  Hadden, 
deceased,  of  whom  the  defendant,  Mrs.  Harriet  Woodward,  became 
the  executrix. 

On  the  5th  of  May,  1848,  Pool  mortgaged  the  six  houses  in 
Prince's  Road  (subject  to  the  first  mortgage),  and  the  three  houses 
in  the  Queen's  Road,  to  a  second  mortgagee,  to  secure  the  sum  of 
2,6002.,  and  further  advances,  not  exceeding  3,000/.  The  deed 
constituting  this  security  contained  a  covenant  by  Pool  to  finish 
the  buildings  on  the  premises,  and  a  power  in  case  of  default  for 
the  second  mortgagee  to  do  so,  and  the  monies  expended  were  to 
be  a  charge  upon  the  premises. 

On  the  10th  of  August,  1848,  Pool  became  indebted  to  the  plain- 
tiff in  448Z.  8*.  2d.,  and  he  gave  the  plaintiff  a  warrant  of  attorney 
to  secure  the  same ;  upon  which  the  plaintiff,  on  the  27th  of 
October,  1843,  signed  judgment,  and  on  the  same  day  registered  it 
in  the  Registry  of  the  *Common  Pleas ;  but  he  never  registered  it  [  *5M  ] 
in  the  Middlesex  Registry. 

On  the  8th  of  June,  1844,  Pool,  in  consideration  of  1,4002., 
granted  an  annuity  of  841.  a  year  by  an  indenture  of  that  date, 
made  between  Pool  of  the  first  part,  the  second  mortgagee  of  the 
second  part,  (the  defendant)  the  annuitant  of  the  third  part,  and 
(the  defendant)  Smith,  a  trustee  for  him,  of  the  fourth  part.  By 
this  deed  the  second  mortgagee  postponed  his  mortgage  debt  in 
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Robinson  favour  of  the  annuitant ;  but  no  assignment  of  that  second  mortgage 
Woodward,   debt  was  contained  in  the  grant  of  the  annuity. 

On  the  81st  of  October,  1845,  Pool  being  further  indebted  to  the 
plaintiff,  mortgaged  the  premises  to  him  to  secure  6712.  1*.  8d., 
which  sum  included  the  judgment. 

In  December,  1845,  Pool  became  bankrupt. 

The  bill  charged,  that,  before  and  when  the  annuitant  paid  the 
sum  of  1,400/.  to  or  for  Pool,  both  the  annuitant  and  the  second 
mortgagee  knew  or.  had  notice,  and  had  been  informed  and  believed, 
or  had  good  reason  to  believe,  that  the  plaintiff's  judgment  had 
been  entered  up,  and  that  the  same  had  been  registered;  and  that 
the  second  mortgagee,  who  was  a  solicitor,  and  his  partner  Mr.  Smith, 
who  was  the  trustee  of  the  annuitant,  being  the  solicitors  of  the 
annuitant  in  the  transaction,  by  themselves  and  their  clerks,  in  the 
months  of  November  and  December,  1843,  searched,  or  caused 
searches  to  be  made  in  the  Registry  of  the  Court  of  Common  Pleas, 
for  judgments  against  Pool ;  and  that,  by  means  of  such  searches, 
the  defendants  the  two  solicitors  discovered,  that  the  plaintiff's 
judgment  for  4432.  8*.  2d.  and  costs  had  been  entered  up  and 
registered  in  the  Middlesex  Registry,  and  also  that  other  judgments 
had  been  entered  up  and  registered  in  the  same  Registry  against 
Pool ;  and  that  the  defendants  the  solicitors  caused  a  list  of  such 
[  *565  ]  judgments  to  be  made  out,  and  had,  *in  the  month  of  November  or 
December,  1843,  informed  Pool  of  such  discovery ;  and  it  was  sub- 
mitted, that  the  defendant  the  annuitant  must,  through  his  said 
solicitors,  be  deemed  to  have  had,  when  he  advanced  the  1,400 J., 
notice  of  the  plaintiff's  judgment. 

The  bill  prayed  the  usual  accounts  as  against  Mr.  and  Mrs. 
Woodward,  as  the  first  mortgagees,  and  as  against  the  second 
mortgagee  ;  and  that  the  plaintiff  might  be  let  in  to  redeem  the  first 
and  second  mortgagees ;  and  that  it  might  be  declared,  that  the 
defendant  the  annuitant  had  notice  of  the  plaintiff's  judgment  when 
be  advanced  the  sum  of  1,400/. ;  and  sought  the  usual  foreclosure 
decree  against  the  annuitant  and  Mr.  Smith  as  his  trustees,  and 
against  the  assignees  of  Pool. 

The  defendant  the  annuitant,  by  his  answer,  denied  that  he  had 
any  notice  of  the  plaintiff's  judgment  until  the  date  of  the 
bankruptcy;  he  also  denied  that  the  second  mortgagee  was  his 
solicitor,  but  he  admitted  that  Mr.  Smith  was  his  solicitor ;  and  he 
alleged  that  neither  the  second  mortgagee  nor  Mr.  Smith  had  any 
knowledge,  either  by  themselves  or  their  clerks,  of  the  plaintiff's 
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judgment  from  any  search  or  otherwise ;  and  he  submitted  that     Robinson 
the  judgment  not  having  been  registered  in  the  Middlesex  Registry    woodward. 
as  well  as  in  that  of  the  Common  Pleas,  notice  of  its  existence 
must  not  be  presumed  against  him. 

It  was  in  evidence,  that  in  fact  the  plaintiff's  judgment  was  not 
registered  in  the  Registry  at  the  Common  Pleas.  It  was  proved  that 
the  second  mortgagee  and  Mr.  Smith  were  co-partners  as  solicitors, 
and  that  Mr.  Smith  alone  acted  for  the  defendant  the  annuitant  in 
the  grant  of  the  annuity ;  but  the  evidence  was  not  conclusive 
whether  or  not  the  solicitors  had  any  knowledge  in  fact  of  the 
existence  of  the  plaintiff's  judgment ;  and  in  particular  it  was  a 
matter  in  doubt  upon  the  evidence  whether  one  Mr.  *Charles  Stock-  [  *566  ] 
dale  Benning,  one  of  their  clerks,  had  delivered  a  list  of  judgments 
against  Pool,  being  a  paper  writing  marked  D.,  to  Pool. 

The  question  was,  whether  or  not  the  second  mortgage  was  prior 
in  title  to  the  plaintiff's  judgment. 

Mr.  Wigram  and  Mr.  Piggott,  for  the  plaintiff,  submitted,  that, 
under  the  13th  section  of  the  1  &  2  Vict.  c.  110,  the  plaintiff,  as  a 
judgment  creditor,  who  had  registered  in  the  Registry  at  the  Common 
Pleas,  had  obtained  a  lien  on  the  lands  of  Pool,  the  debtor,  valid 
against  him  and  all  persons  claiming  under  him  subsequently,  with- 
out proof  of  any  notice  whatever  beyond  the  presumed  notice,  and 
from  the  Registry  in  the  Common  Pleas  :  Johnson  v.  Holdsworth  (i). 

Mr.  James  Parker  and  Mr.  Dart  for  the  defendants  the  annuitant 
and  Smith  his  trustee  : 

The  plaintiff's  judgment  was  never  registered  in  the  Middlesex 
Registry.  Johnson  v.  Holdsworth  was  decided  without  reference  to 
the  2  &  8  Vict.  c.  11,  which  in  this  case  alters  the  priorities  as  they 
were  created  by  the  1  &  2  Vict.  c.  110.  By  the  5th  section  of  the 
2  &  8  Vict.  c.  11  (2),  it  is  provided  that  a  judgment,  though  duly 
registered  under  the   former   Act,    shall  not    affect   subsequent 

(1)  1  Sim.  N.  8.  106.  eively,  in  any  respect,  although  duly 

(2)  By  the  5th  section  of  the  2  &  3  registered,  than  a  judgment  of  one  of 
Vict.  c.  11,  it  is  enacted,  that,  as  the  superior  Courts  aforesaid  would 
against  purchasers  and  mortgagees  have  bound  such  purchaser  or  mort- 
without  notice  of  any  such  judgments,  gagee  before  the  said  Act  of  the  1st 
decrees,  or  orders,  rules  or  orders  as  and  2nd  years  of  the  reign  of  her  pre- 
aforesaid,  none  of  such  judgments,  sent  Majesty,  where  it  had  been  duly 
decrees,  or  orders,  rules  or  orders,  shall  docketed,  according  to  the  law  then  in 
bind  or  affect  any  lands,  tenements,  or  force  [rep.  63  &  64  Vict.  c.  26,  s.  5, 
hereditaments,  or  any  interest  therein,  sen."). 

further  or  otherwise,  or  more  ex  ten- 
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Robinson     purchasers  and  mortgagees  more  extensively  *than  such  judgments 

Woodwabd.   would  formerly  have  done.     Now,  under  the  old  law,  to  which  this 

[  *&67  ]       section  remits  the  parties  in  this  case,  a  judgment  not  registered  in 

a  register  county  was  not  sufficient  to  bind  a  purchaser :  Wyail  v. 

Barwell  (l). 

Actual  notice  has  not  been  shown,  and  there  was  not  in  this  case 
such  presumptive  notice  as  against  the  annuitant  as  to  affect  him. 
No  notice  to  the  solicitors  was  shown,  or  if -there  was  any  it  was 
not  of  a  kind  to  affect  the  annuitant :  Hargreaves  v.  Rothwell  (*), 
Wilde  v.  Gibson  (a). 

Mr.    Kenyan  Parker  and   Mr.   Heiherington  for  the  second 
mortgagee. 

The  Vice-Chancellor  said,  he  thought  that  the  question  of 
actual  notice  to  the  annuitant  of  the  existence  of  the  judgment  of  the 
plaintiff,  which  was  not  registered  in  the  Middlesex  Registry,  was 
material.  This  he  thought  should  go  before  a  jury,  and  to  prevent 
miscarriage  there  should  be  four  issues : 

1st.  Whether,  between  the  27th  of  October,  1848,  and  the  8th  of 
June,  1844,  the  defendant  the  annuitant  had  notice  of  the  judg- 
ment of  the  plaintiff  entered  up  in  the  Court  of  Queen's  Bench  on 
the  27th  of  October,  1843,  against  Thomas  Fool. 

2nd.  A  like  issue  as  to  the  defendant  the  second  mortgagee. 

8fd.  A  like  issue  as  to  the  defendant  Smith. 

4th.  Whether  Charles  Stockdale  Benning  in  the  pleadings  named 

did,  by  the  authority  of  the  defendants  the  two  solicitors,  or  either 

of  them,  deliver  the  paper  writing  marked  D.,  alleged  to  contain  a 

[  *568  ]      list    of   judgments,  *to    Thomas  Pool  previous  to   the  8th    of 

June,  1844. 

There  can  be  a  special  jury  if  either  party  desire  it,  and 
further  directions  and  costs  should  be  reserved,  with  liberty 
to  apply  (4). 

(1)  13  E.  E.  236  (19  Ves.  435).  the    question    having    been   compro- 

(2)  44  E.  E.  48  (1  Keen,  154).  mised,  no  issue  was  ever  tried  under 

(3)  73  E,  E.  191  (1  H.  L.  C.  605).  the  decree. 

(4)  The  reporters  are  informed,  that, 
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DOBSON  v.  LAND.  mm. 

July  11. 
(4  De  G.  &  Sm.  575—583 ;  19  L.  J.  Ch.  484 ;  14  Jur.  288.)  .  JL 

Mortgage  deeds  contained  covenants  on  the  part  of  the  mortgagor  to    R  ^n*0  vV 
insure  the  mortgaged  premises  in  the  names  of  the  mortgagor  and  mort-  \%&2.  " 

gagees,  not  adding  their  heirs,  executors,  administrators,  or  assigns.     The        July  20. 
mortgagees  entered  into  possession ;  and,  after  the  mortgagor's  death,  the  "^~~" 

persons  entitled  to  the  equity  of  redemption  not  having  insured  the  pre-     n^c*  ^nd 
mises,  the  mortgagees  insured  in  their  own  names  only,  as  mortgagees :     Lord  Cran- 
Held,  that  the  mortgagees  were  entitled  to  add  the  premiums  to  their  worth,  L.JJ. 
mortgage  debt.  [  575  ] 

Sembie,  that,  if  the  rents  and  profits  were  insufficient  to  keep  down  the 
interest  and  pay  the  premiums,  the  mortgagees  would  have  been  entitled  to 
be  allowed  interest  on  the  premiums  so  paid. 

The  mortgagor  had,  before  the  mortgagees  entered  into  possession,  in- 
dorsed to  the  mortgagees  bills  of  exchange  for  the  arrears  of  interest.  The 
bills  fell  due  after  possession  was  taken,  and  were  dishonoured :  Held,  that 
the  interest  was  in  arrear  when  possession  was  taken  so  as  to  preclude  the 
mortgagor  from  claiming  to  have  the  accounts  of  the  receipts  of  the 
mortgagees  taken  with  rests. 

Where  mortgagees  declared  trusts  of  the  mortgage  monies,  and  transferred 
the  mortgages  by  the  same  deeds :  Held,  that,  on  redemption,  the  trust 
deeds  must  be  delivered  to  the  mortgagor,  or  in  the  case  of  one  of  them 
(being  a  marriage  settlement)  the  mortgagees  retaining  it  (by  his  consent) 
were  bound  to  furnish  him,  at  their  expense,  with  attested  copies  and  a 
covenant  for  production  (1). 

This  was  a  suit  to  foreclose  three  mortgages  successively  created 
on  some  property  at  Leeds.  It  now  came  on  a  second  time  on 
exceptions  and  further  directions.  The  hearing  on  the  former 
exceptions  and  further  directions  took  place  before  Vice-Chancellor 
Wigram  (2). 

By  the  report  of  the  Master  upon  the  inquiries  referred  to 
him  by  the  former  order  on  further  directions,  the  following 
particulars  appeared  : 

The  mortgages  in  question  were  created  by  different  deeds, 
dated  the  12th  of  March,  1817,  the  2nd  of  March,  1819,  and  the 
3rd  of  March,  1824,  respectively.  The  first  of  these  contained  a 
covenant  on  the  part  of  Thomas  Land,  the  mortgagor  (since 
deceased),  in  the  following  terms : 

"  And  lastly,  the  said  Thomas  Land  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant,  promise,  and 
agree  to  and  with  the  said  John  Dobson,  his  executors,  adminis- 
trators, and  assigns,  that  he  the  said  Thomas  Land  shall  and  will, 

(1)  In  re  Williams  and  Duchess  of  policies,  the  mortgagee,  though  retain- 

Newcastle's  Contract  [1897]  2  Oh.  144,  ing  the  policies,  must  hand  over  the 

66  L.  J.  Ch.  543,  76  L.  T.  646,  where  mortgage  to  the  purchaser.— 0.  A.  S. 

it  was  held  that  on  a  sale  of  land,  com-  (2)  85  B.  E.  286  (8  Hare,  216). 
prised   in  a  mortgage  of   land   and 
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Dobson  immediately  after  the  execution  hereof,  insure,  or  cause  to  be 
land.  insured,  the  said  messuages,  tenements,  mills,  buildings,  machinery, 
engines,  and  utensils,  in  one  of  the  public  offices  of  insurance, 
from  fire  in  the  sum  of  1,4002.  or  upwards,  in  the  names  of  them 
the  said  John  Dobson  and  Thomas  Land,  and  keep  and  continue 
the  same  insured  until  the  said  sum  of  1,4001.  intended  to  be  hereby 
[*676]  secured,  and  every  part  thereof,  *and  all  interest  for  the  same, 
should  be  fully  paid  and  discharged ;  and  also  shall  and  will  pay 
and  discharge  all  the  yearly  and  other  payments  for  such 
insurance  during  all  such  time  as  aforesaid:  and  it  is  hereby 
declared  and  agreed,  that,  in  case  the  said  messuages,  tenements, 
mills,  buildings,  machinery,  engines,  and  utensils,  or  any  part 
thereof,  shall  be  burnt  down  or  damaged  by  fire,  then  that  he 
the  said  John  Dobson,  his  executors,  administrators,  or  assigns, 
shall  take  and  receive  the  monies  to  be  due  and  payable  therefrom, 
and  apply  the  same,  or  so  much  thereof  as  shall  be  necessary,  in 
discharge  of  the  said  sum  of  1,400/.,  and  the  interest  which  shall  be 
then  due  for  the  same ;  for  which  purpose  the  said  Thomas  Land  doth 
hereby  make  and  ordain  the  said  John  Dobson,  his  executors,  adminis- 
trators, and  assigns,  his  true  and  lawful  attorney  and  attornies." 

The  deed  of  1824  was  also  a  mortgage  to  John  Dobson,  and  con- 
tained a  covenant  for  insurance,  similar  to  the  above,  except  that 
the  insurances  were  to  be  in  the  names  of  John  Dobson,  Thomas 
Land,  and  Thomas  Land  the  younger. 

The  deed  of  the  2nd  of  March,  1819,  contained  a  similar 
covenant  for  insurance,  but  the  names  in  which  the  insurance 
was  to  be  effected  were  to  be  Thomas  Land,  Elizabeth  Dobson, 
and  Mary  Dobson ;  and  Thomas  Land  thereby  further  covenanted, 
that,  if  Elizabeth  Dobson  and  Mary  Dobson,  their  executors  or 
administrators,  should  at  any  time  advance  and  pay  the  premium 
and  duty  for  such  insurance,  then  and  in  such  case  all  and  every 
the  payments  so  to  be  made  should  be  a  charge  upon  the  property 
with  interest  thereon,  and  that  the  premises  should  not  be  redeem- 
able until  all  the  sums  so  to  be  advanced,  with  interest,  should  be 
fully  paid  and  satisfied. 

On  the  3rd  of  July,  1825,  Thomas  Land  died,  and  on  the  4th 
of  March,  1826,  Thomas  Land  the  younger  became  bankrupt.     John 
Dobson,  one  of  the  mortgagees,  had  also  died. 
[  677  ]  The  mortgaged  premises  had  been  from  time  to  time  insured  in 

the  prescribed  names  during  the  lives  of  the  respective  persons 
named  in  the  covenants,  and  after  their  deaths  by  the  persons 
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entitled  to  the  mortgage    monies  in  their  own  names,  by  the      Dobsok 
description  in  the  policies  of  mortgagees.  Land. 

In  October,  1825,  the  mortgagor,  in  discharge  of  the  interest  due 
on  the  mortgage  debts,  indorsed  to  the  mortgagees  bills  of  exchange 
for  8462.  17*.  6d.,  falling  due  in  April  and  May,  1826. 

On  the  17th  of  March,  1826,  the  mortgagees  entered  into 
possession. 

On  the  bills  becoming  payable  they  were  dishonoured. 

The  principal  questions  which  arose  upon  the  exceptions  were, 
whether  the  accounts  of  the  rents  and  profits  were  to  be  taken  with 
rests  as  against  the  mortgagees,  and  whether  the  mortgagees  were 
to  be  allowed  the  premiums  paid  by  them  upon  the  insurances, 
although,  from  deaths  and  change  of  circumstances,  it  had  not  been 
possible  to  continue  the  policies  in  the  prescribed  names,  and,  if  so, 
whether  interest  should  be  allowed  upon  the  premiums.  The 
Master  had  found  in  favour  of  the  mortgagees  on  all  these  points. 
By  his  former  report,  he  allowed  4902.  10a.  for  premiums,  and 
275/.  6«.  5d.  for  interest  thereon.  By  the  present  report,  he 
allowed  a  further  sum  of  4902.  10«.  for  premiums,  and  2752.  6s.  5d. 
for  interest,  making,  with  the  principal  mortgage  monies  and 
interest,  a  total  balance  of  6,8262.  9*.  10(2.,  which  he  found  to  be  due 
to  the  plaintiffs  on  the  3rd  of  November,  1849. 

Mr.  Russell  and  Mr.  Batten,  for  the  defendant,  entitled  to  the 
equity  of  redemption,  in  support  of  the  exceptions : 

Whether  the  amount  of  the  rents  and  profits  is  to  be  taken  with  rests 
depends  upon  whether  the  interest  was  in  arrear  when  the  mortgagees 
took  possession.  The  Master  has  found  that  there  was  an  arrear  of 
interest  to  *the  amount  of  8002. ;  but  he  did  not  give  the  mortgagor  [  *578  ] 
credit  for  the  bills  which  had  been  taken  in  payment  of  the  interest 
to  the  amount  of  8462.  17s.  6<2.  It  is  true,  that  these  bills  were 
dishonoured,  and  thereupon  a  debt  became  due  upon  the  bills  ;  but 
before  they  became  due  the  mortgagees  took  possession.  There 
was,  therefore,  nothing  due  for  interest  at  that  time;  the  bills 
had  been  received  in  payment  and  had  been  negotiated.  [They 
cited  on  this  part  of  the  case  Thorneycroftv.  Crockett  (i),  Binnington 
v.  Harwood  (2),  and  Wilson  v.  Metcalfe  (3).]  Even  if  the  premiums 
could  be  allowed,  interest  upon  them  cannot,  for  they  were  paid  out 

(1)  80  R  E.  117  (16  Sim.  445).  ffvrlock  v.  8m\tht  66  E.  E.  78  (1  Coll. 

(2)  24  E.  E.  106  (T.  &  E.  477).  287). 

(3)  2d  E.  E.  128  (1  Buss.  530).    See 
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Dobson       of  the  rents  and  profits  of  the  mortgaged  property,  of  which  the 
Lakd.       mortgagees  were  in  the  receipt. 

Mr.  James  Parker  and  Mr.  Hardy  were  for  the  plaintiffs ;  and 

Mr.  Kenyon  Parker,  Mr.  Malim,  Mr.  Torriano,  and  Mr. 
M.  A.  Shee  were  for  the  several  defendants  who  had  not  excepted 
to  the  report. 

[  579  ]  The  Vice-Chancellor  said,  that  the  Master  had  correctly  found, 

that  such  of  the  insurances  as  had  been  effected  by  the  plaintiffs  or 
any  of  them,  were  effected  in  accordance,  so  far  as  circumstances 
would  permit,  with  the  covenants  contained  in  the  mortgages. 
With  regard  to  the  interest  being  in  arrear,  the  bills  of  exchange 
bad  proved  to  be  waste  paper.  A  special  case  was  required  to 
entitle  the  mortgagor  to  have  the  account  taken  with  rests.  It 
would  be  unjust  if  it  were  otherwise.  His  Honour  thought  that  the 
principle  of  the  report  must  remain  untouched.  Upon  the  question, 
however,  of  allowing  interest  upon  the  premiums,  it  did  not  appear 
what  amount  of  rents  and  profits  had  been  from  time  to  time 
received  by  the  mortgagees.  As  to  this,  an  affidavit  might  be  made, 
(if  the  parties  could  not  agree  upon  the  amount),  without  sending 
the  case  back  to  the  Master. 

[The  order  directed  redemption  on  the  22nd  of  January,  1852, 
and  delivery  up  of  all  deeds,  &c,  relating  to  the  mortgage  in  the 
usual  terms.] 

1852.  On  the  22nd  of  January,  1852,  the  mortgage  money  was  paid  to 

r  581  -,  the  plaintiffs,  who  executed  a  reconveyance  of  the  mortgaged 
premises  to  the  defendants,  and  shortly  afterwards  delivered  up  to 
them  all  the  title  deeds,  except  certain  indentures  of  the  28rd  and 
24th  of  November,  1829,  (which  constituted  the  settlement  made 
upon  the  marriage  of  Mary  Dobson  with  Samuel  Watlunson,  whereby 
Elizabeth  Dobson  and  Mary  Dobson  assigned  their  mortgage  to 
William  Dobson,  in  trust,  as  to  1,5002.,  for  Elizabeth  Dobson,  and  as 
to  the  other  1,5002.,  in  trust  for  Mary  Dobson  and  Samuel  Watkin- 
son,  and  the  issue  of  their  marriage) ;  and  certain  other  indentures 
of  the  1st  and  2nd  of  March,  1888,  (whereby  John  Dobson  assigned 
one  of  his  mortgage  debts  to  Joseph  Dobson  for  his  own  use,  and 
his  other  mortgage  debt  to  William  Dobson,  in  trust  for  Jane 
Dobson). 

On  the  defendants'  requiring  the  plaintiffs  to  comply  with  the 
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terms  of  the  decree,  and  deliver  up  the  deeds  relating  to  the  mort-  Dobson 
gage  property  on  oath,  the  plaintiffs  made  an  affidavit,  that  they  la*nd. 
had  no  such  deeds,  except  those  delivered  up  and  the  deeds  of  the 
23rd  and  24th  of  November,  1829,  and  1st  and  2nd  of  March,  1888, 
and  that  they  were  advised  by  counsel,  and  believed,  that  those 
deeds  related  entirely  to  the  interests  of  the  parties  entitled  to  the 
mortgage  money,  and  that  the  defendants  were  not  entitled  to  the 
possession  of  them. 

The  defendants  upon  this  moved  that  the  plaintiffs  might  be  1852< 

ordered  to  deliver  up  to  them  the  deeds  of  1829  and  1888.  ' 

The  motion  was  heard  by  the  Lords  Justices  for  Vice-Chancellor  t  682  ^ 
Parker. 

Mr.  Batten  for  the  motion : 

The  language  of  the  decree  must  be  complied  with ;  if  these  deeds 
were  not  to  be  delivered  up,  they  would  have  been  excepted  in  the 
decree :  Yates  v.  Hambly  (i).  The  title  deeds  are  incident  to  the 
estate :  Harrington  v.  Price  (2),  Ooode  v.  Burton  (8).  The  defendants 
are  ready  to  covenant  for  the  production  of  the  deeds  when 
delivered  to  them,  but  such  a  covenant  must  be  at  the  plaintiffs' 
expense  :  Capper  v.  Torrington  (4). 

Mr.  Hardy,  in  opposition  to  the  motion,  contended,  that  a 
reasonable  construction  must  be  put  on  the  words  of  the  decree ; 
that  the  meaning  of  the  decree  was,  that  those  deeds  only  which 
exclusively  related  to  the  mortgaged  premises,  should  be  given  up ; 
that  the  deeds  now  demanded  were  not  in  the  power  of  the  plain- 
tiffs, as  there  were  other  persons  interested  in  the  trusts  of  the 
mortgage  money,  and  therefore  in  the  deeds.  The  defendants 
might  have  a  covenant  from  the  plaintiffs  for  the  production  of  the 
deeds,  but  at  their  own  expense.  The  plaintiffs,  being  mortgagees, 
must  be  put  to  no  costs. 

The  Lord  Justice  Knight  Bruce  : 

Do  the  defendants  mean  to  insist  on  having  Mr.  Watkinson's 
marriage  settlement  ? 

Mr.  Batten : 
We  will  consent  to  the  plaintiffs'  retaining  that,  on  giving  us  an 
(1)  Seton  on  Decrees.  (3)  74  R  B.  633  (1  Ex.  189). 


2)  37  B.  B.  374  (3  B,  &  Ad,  170),  (4)  66  R  B.  19  (1  Coll.  103). 
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attested  copy,  and  a  deed  of  covenant  to  produce  the  original,  at 
their  own  expense. 

The  Lord  Justice  Knight  Bruce: 

I  think  that  the  defendants  are  entitled  to  the  deeds  of  1883 ;  and 
that,  if  they  consent  to  the  plaintiffs'  retaining  the  deeds  of  1829, 
the  attested  copies  and  covenant  to  produce  must  be  at  the  expense 
of  the  plaintiffs.  The  assignments  of  the  mortgages  should  have 
been  by  separate  deeds. 

The  Lord  Justice  Lord  Cranworth  : 

The  language  of  the  decree  is  decisive  in  favour  of  this  applica- 
tion. If  the  plaintiffs  had  been  intended  to  retain  possession  of 
these  deeds,  upon  redemption,  those  documents  would  have  been 
specially  excepted  from  the  direction  to  deliver  up  the  deeds. 

The  order  was,  that  the  plaintiffs  should  deliver  to  the  defendants 
the  indentures  of  the  1st  and  2nd  of  March,  1833,  and  attested 
copies  of  the  indentures  of  the  23rd  and  24th  of  November,  1829, 
and  should  enter  into  a  covenant  to  produce  the  last-mentioned 
indentures,  and  to  deliver  them  up  to  the  defendants,  when  the 
trusts  of  the  settlement  should  be  at  an  end  ;  the  attested  copies  to 
be  made,  and  deed  of  covenant  to  be  prepared,  perused,  and 
perfected  at  the  plaintiffs'  expense ;  and  the  plaintiffs  were  ordered 
to  pay  the  costs  of  the  motion. 


1851. 
July  4. 

Knight 
Bkuob,  V.-C. 

[684] 


NOWLAN   v.    WALSH  (1). 

(4  De  G.  &  Sm.  584—587 ;  S.  C.  17  L.  J.  292.) 

A  testator  directed  his  property  to  be  placed  in  the  funds,  and  the  income 
to  be  paid  to  his  wife  for  her  life.  After  her  death  he  bequeathed  two 
legacies  of  6,000/.  and  1,000/.  The  remainder  of  his  property  he  left  "at 
the  disposal "  of  his  wife,  if  she  remained  a  widow.  If  she  should  marry, 
she  was  to  have  no  control  over  his  property,  but  the  executors  were  to  pay 
her  an  annuity  during  her  life  ;  and  the  remainder  of  the  testator  8  pro- 
perty, after  paying  the  above  legacies,  was  to  be  divided  among  his  nephews 
and  nieces :  Held,  that  the  capital  of  the  residue,  subject  to  the  legacies, 
formed  part  of  the  widow's  personal  estate  on  her  death  without  having 
married  again. 

Andrew  Walsh  by  his  will,  dated  the  21st  of  May,  1828, 
bequeathed  as  follows :  "  I  hereby  will  and  bequeath  unto  my  wife, 
Elizabeth  Walsh,  the  interest  arising  from  my  property  of  every 

(1)  Pennock  v.  Pennock  (1871)  L.  E.  13  Eq.  144,  44  L.  J.  Oh.  141, 25  L.  T.  691. 
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description,  which  it's  my  will  and  wish  should  be  collected  in  as  Nowlaw 
soon  after  my  decease  as  convenient,  and  placed  in  the  public  walsr. 
funds ;  and  the  income  arising  therefrom  it's  my  will  and  wish  my 
wife  should  have  and  enjoy  during  her  natural  life,  as  well  as  the 
income  arising  from  any  other  property  I  should  die  possessed  of. 
I  also  will  and  bequeath  all  my  furniture,  plate,  china,  watches, 
trinkets,  horse  and  chaise  to  my  wife,  to  keep,  enjoy,  or  dispose  of 
as  she  may  think  proper.  After  her  death,  I  will  and  bequeath 
unto  the  children  of  my  brother,  Mr.  Thomas  Walsh,  6,(XXM., 
subject  to  the  support  and  maintenance  of  their  father,  if  living ; 
when  dead,  to  be  equally  divided  amongst  them,  and  paid  as  they 
arrive  at  the  age  of  twenty-one  years.  I  will  and  bequeath  unto 
my  sister's  son,  W.  F.  M'Evoy,  1,0001.  The  remainder  of  my 
property  I  leave  at  the  disposal  of  my  wife,  if  she  remains  a  widow ; 
if  she  should  marry,  it's  my  will  and  wish  she  should  have  no  con- 
trol over  my  property,  but  my  executors,  or  the  survivors  of  them, 
should  pay  her  an  annuity  during  her  life  of  400J.  per  annum  upon 
her  own  receipt,  no  husband  to  have  any  power  to  receive  the  same. 
But,  in  case  of  such  an  event,  it  is  my  will  and  wish  the  remainder 
of  my  property,  after  paying  the  legacies  devised,  should  be  divided 
amongst  my  brother's  children  and  my  sister's  son,  W.  F.  M'Evoy ; 
their  shares  to  be  computed  per  caput,  it  being  my  will  and  wish, 
if  there  are  six  children  of  my  brother  and  one  of  *my  sister,  he  is  [  *586  J 
to  have  one-seventh  part.  I  hereby  appoint  my  wife  Elizabeth 
Walsh,  John  Taylor  of  Fancras  Lane,  and  Joseph  Parlour  of 
Waterloo  Road,  executors  of  this  my  last' will  and  testament,  to  each 
of  whom  I  bequeath  SOI.  for  mourning;  also  to  my  friend  and 
partner,  Christopher  Lockyer,  80J.  for  the  same  purpose." 

This  suit  was  instituted  for  the  purpose  of  determining  what 
interest  the  widow,  who  died  without  having  married  again,  took 
under  the  above  will. 

The  plaintiffs  were  the  representatives  of  the  widow,  and  the 
defendants  were  the  representatives  of  the  testator's  next  of  kin 
living  at  his  decease. 

Mr.  Russell  and  Mr.  Surrage,  for  the  plaintiffs,  were  stopped 
by  the  Court. 

Mr.  Wigram  and  Mr.  Hoare,  for  the  representatives  of  the  next 
of  kin  of  the  testator,  contended,  that,  inasmuch  as  the  latter  part 
of  the  will  qualified  the  gift  to  the  wife  in  the  event  of  her  marrying 
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Nowlah     again,  and  there  was  a  legal  possibility  of  such  second  marriage 

Walsh.      taking  place  up  to  the  time  of  her  death,  she  could  only  have  had 

a  life  interest  in  the  property,  with  a  general  power  over  the 

capital.     [They  referred  to    Reith    v.    Seymour  (l),  Archibald  v. 

Wright  (2),  and  other  cases  cited  in  Sugden  on  Powers.] 

Mr.  Malim,  Mr.  Craig,  and  Mr.  Webb,  for  other  parties. 

The  Vice-Chancellor  : 

When  property  is  given  to  a  person  for  life,  and  after  his  death 
to  be  at  his  disposal,  without  more,  it  is  difficult  or  impossible  to 
give  the  legatee  more  than  a  life  interest ;  because  no  reason  can 
[  *586  ]  be  suggested  for  the  limitation  of  a  *life  interest,  except  that  the 
testator  intended  to  give  no  more  than  a  power  beyond  that  limita- 
tion. But  where  the  will  is  such  that  an  intention  to  give  a  life 
estate,  and  an  intention  to  give  an  estate  afterwards,  may  rationally 
be  supposed  to  co-exist,  the  same  reasoning  does  not  apply.  Here 
the  testator  has  given  all  his  property  to  his  wife  for  her  life,  and 
after  her  death  (for  so  I  construe  the  will)  has  given  legacies 
amounting  to  7,0002.  Having  made  these  dispositions,  he  leaves 
the  residue  at  the  disposal  of  his  wife,  not  pointing  to  any  form  of 
disposition  or  to  any  person,  in  these  words  "  The  remainder  of  my 
property  I  leave  at  the  disposal  of  my  wife,  if  she  remains  a  widow. 
If  she  should  marry,  it's  my  will  that  she  should  have  no  control 
over  my  property,  but  my  executors,  or  the  survivor  of  them, 
should  pay  her  an  annuity  during  her  life  of  400Z.  per  annum  upon 
her  own  receipt,  no  husband  to  have  any  power  to  receive  the 
same.  But  in  case  of  such  an  event,  it  is  my  will  that  the 
remainder  of  my  property,  after  paying  the  legacies  devised,  should 
be  divided  among  my  brother's  children  and  my  sister's  son 
W.  F.  M'Evoy."  There  is  nothing  in  the  word  "disposal" 
essentially  indicating  power  rather  than  property,  independently  of 
the  context.  There  are  several  reasons  here  for  referring  it  to 
property,  more  than  for  referring  it  merely  to  power.  The  testator 
must,  I  think,  have  intended  to  leave  everything  to  his  wife,  except 
7,000J.,  to  be  paid  after  her  death,  subject  to  be  taken  from  her  if 
she  should  marry. 

So  I  should  construe  this  will  independently  of  authority.  The 
case  appears  to  me  distinguishable  from  all  those  cited,  except 
possibly  Reith  v.  Seymour  (1)  and  Archibald  v.  Wright  (2).    I  had 

(1)  28  B.  B.  77  (4  Buss.  263).  (2)  47  B.  B.  195  (9  Sim.  161). 
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rather  not  express  an  opinion  whether  it  is  distinguishable  from  Nowlak 

those  cases  or  *not.     I  think  it  distinguishable  from  all  the  rest,  walsh. 

and  I  must  decide  as  I  have  said  (l).  [  *587  J 


LODGE  v.  PEICHARD.  i»i. 

July  28. 
(4  De  G.  &  Sm.  587—590  ;  S.  C.  15  Jur.  1147  ;  17  L.  T.  263.)  _ 

Where  a  solicitor  had  been  employed  by  residuary  legatees  with  reference    Bruob^-C 
to  a  proposed  purchase  by  the  executors  of  part  of  the  trust  estate :  Held,         r  BgL  -." 
that  the  executors  could  not  use  the  solicitor's  depositions  as  to  what  took 
place  between  them  and  him  upon  the  subject,  for  the  purpose  of  showing 
a  participation  on  the  part  of  the  residuary  legatees  in  the  sale. 

This  was  a  suit  instituted  by  a  residuary  legatee  for  an  account, 
and  for  the  purpose  of  setting  aside  the  sale  to  the  executors  of 
certain  shares  in  a  ship,  forming  part  of  the  testator's  estate. 

The  executors  by  their  answer  stated,  that  they  had  been  induced 
to  become  the  purchasers  at  the  request  of  the  residuary  legatees, 
and  they  examined  as  a  witness  a  solicitor  who  had  negotiated  the 
sale  on  the  part  of  the  plaintiffs,  who  deposed  as  follows  :  "  On  or 
about  the  16th  of  April,  1838,  at  the  instance  and  request,  and  as 
the  professional  adviser  of  the  plaintiff  Adam  Lodge  and  the 
defendant  John  Lodge  Ellerton,  I  called  upon  and  had  an  interview 
with  the  defendants  Bichard  Williams  Pri chard  and  William 
Bushton  Coulborn,  respecting  the  sale  to  them  of  the  shares  then 
late  of  the  said  testator  Adam  Lodge,  in  the  ship  Ganges ;  such 
request  was  conveyed  to  me  by  a  letter  from  the  said  complainant 
Adam  Lodge,  dated  Woodford  Park,  Saturday  evening,  now  pro- 
duced by  me,  and  marked  with  the  letter  A.  This  exhibit  was  as 
follows : 

•  My  dear  Sir, — Mr.  Hindle  is  strongly  of  opinion,  that  your 

professional  and  friendly  intervention  might  be  serviceable  in  a 

course  of  proceeding  at  Liverpool,  rendered  expedient  by  entire 

want  of  confidence  in  the  executors  of  my  late  father,  and  the 

person  acting  as  their  solicitor,  who  is  by  a  variety  of  circumstances 

disqualified    from    furthering  *the    interest  of  my  brother  and       [  *688  ] 

myself.      Could  you  accompany  us    to    Liverpool   '  special '   on 

Monday  ?    Mr.  Hindle  intended  to  proceed  there  but  is  prevented 

by  an  access  of  gout. 

1  Your's  very  truly, 

1  A.  Lodge.' 

(1)  See  Hoy  v.  Master,  38  B.  B.  176  148  (13  Yes.  108) ;  Doe  v.  Thorley,  10 
(6  Sim.  568) ;  Hixon  v.  Oliver,  9B.E.      B,  B.  352  (10  East,  438). 
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Lodge  "  I  was  authorised  to  act  on  behalf  of  the  said  complainant  Adam 

Prichard.  Lodge  and  the  defendant  John  Lodge  Ellerton,  as  their  professional 
adviser.  I  had  for  ten  years  and  upwards  before  that  time  been 
well  acquainted  with  the  plaintiff  Adam  Lodge,  and  the  defendant 
John  Lodge  Ellerton,  and  also  with  their  sister  Mrs.  Hindle;  but  I 
had  not  before  that  time  been  acquainted  with  the  defendants, 
Richard  Williams  Prichard  and  William  Bushton  Coulborn,  or 
either  of  them.  I  did  at  such  interview  with  the  said  Richard 
Williams  Prichard  and  William  Bushton  Coulborn  as  aforesaid, 
and  on  behalf  of  the  said  Adam  Lodge  and  John  Lodge  Ellerton,  en- 
deavour to  induce  the  said  Bichard  Williams  Prichard  and  William 
Bushton  Coulborn  to  become  the  purchasers  of  the  shares,  late  of 
the  said  testator  Adam  Lodge,  in  the  ship  Ganges.  It  was  suggested 
at  such  interview,  but  by  whom  I  do  not  now  recollect,  and  it  was 
determined  in  consequence  thereof,  that  the  said  plaintiff  Adam 
Lodge  and  the  defendant  John  Lodge  Ellerton,  should  take  steps 
to  satisfy  themselves  as  to  the  value  of  the  said  shares.  I  acquiesced 
in  the  propriety  of  such  suggestion,  and  I  know  that  the  plaintiff 
Adam  Lodge  and  the  defendant  John  Lodge  Ellerton  consulted 
Mr.  Daniel  Buchanan,  of  Liverpool,  broker,  and  Mr.  Henderson, 
of  Liverpool,  merchant,  as  to  the  value  of  the  said  ship.  I  after- 
wards, on  behalf  of  the  said  plaintiff  Adam  Lodge  and  the  defendant 
John  Lodge  Ellerton,  endeavoured  to  negotiate  a  sale  of  the  said 
testator's  shares  in  the  said  ship  to  the  said  Bichard  Williams 
Prichard  and  William  Bushton  Coulborn;  but  the  said  Bichard 
Williams  Prichard  and  William  Bushton  Coulborn  expressed  a 
reluctance  to  enter  into  a  negotiation,  on  the  ground  that  it  would 

[  *589  ]  in  effect  be  a  purchase  by  *trustees  from  their  cestui  que  trusts, 
which  a  court  of  equity  would  not  sanction.  I  endeavoured  to 
remove  such  objection  and  to  satisfy  them  that  such  sale,  if  effected, 
could  not  be  impeached,  inasmuch  as  the  said  complainant  Adam 
Lodge  and  the  said  defendant  John  Lodge  Ellerton  were  the  only 
persons  interested  in  the  said  shares  of  the  said  ship,  and  they 
were  both  of  full  age,  and  one  of  them  a  barrister-at-law,  and  I  was 
also  there  as  their  professional  adviser.  The  defendants  Bichard 
Williams  Prichard  and  William  Bushton  Coulborn  still  persevering 
in  their  objection,  in  order  to  remove  the  same,  the  following  paper 
writing  now  produced  and  shown  to  me,  and  marked  with  the 
letter  C,  was  prepared.     This  exhibit  was  as  follows : 

'  We,  John  Lodge  and  Adam  Lodge,  being  the  residuary  legatees 
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of  the  personal  estate  of  our  late  father  Adam  Lodge,  Esq.,  do       Lodge 

hereby  consent  to  an  absolute  transfer  of  his  interest  in  the  ship    pbichabd. 

Ganges  to  any  person  or  persons  for  the  sum  of  1,2002.  in  cash, 

such  interest  to  vest  in  the  purchaser  as  and  from  the  termination 

of  her  last  voyage.    The  purchase  money  to  be  paid  into  the  Bank 

of  Messrs.  Moss  &  Co.,  in  your  names,  as  executors  of  Mr.  Lodge. 

As  witness  our  hands  this  19th  day  of  April,  1888. 

'John  Lodge. 

'Adam  Lodgb. 
'  To  Messrs.  Prichard  and  Coulborn.' 

"  It  is  in  my  own  handwriting,  and  the  names  '  John  Lodge ' 
and  *  Adam  Lodge,'  thereto  subscribed,  are  in  the  respective  hand- 
writings of  the  said  John  Lodge  and  Adam  Lodge.    The  said  paper 
writing  was,  to  the  best  of  my  recollection  and  belief,  originally 
drawn  up  by  the  said  complainant  Adam  Lodge,  and  it  was  copied 
or  put  into  its  present  form  by  myself,  and  it  is  the  same  paper 
writing  or  document  which  I  delivered  to  Eichard  Williams  Prichard 
and  William  Bushton  Coulborn.    John  Lodge,  who  subscribed  his 
name  to  the  same  paper  writing  or  document,  *is  the  same  person       [  *690  3 
as  John  Lodge  Ellerton  in  the  pleadings  of  this  cause  named.    I 
said,  on  delivering  the  said  paper  writing  to  the  said  defendant, 
William  Bushton  Coulborn,  '  Now,  I  think,  you  are  safe ;  and  the 
transaction  being,  in  my  opinion,  unimpeachable,  you  may  either 
keep  or  sell  the  shares  to  whom  you  like ; '  and  the  said  Bichard 
Williams  Prichard  and  William  Bushton  Coulborn  thereupon  agreed 
to  take  the  said  shares  at  1,2002.,  the  sum  mentioned  in  the  said 
paper  writing." 

Mr.  J.  Baily  and  Mr.  Dickinson,  for  the  plaintiffs,  objected 
to  this  evidence  as  inadmissible,  on  the  ground  of  professional 
confidence. 

Mr.  Bacon  and  Mr.  Tillotson,  for  the  defendants,  the  executors : 

This  is  simply  a  case  of  a  vendor  offering  to  sell,  and  of  the 
person  to  whom  the  offer  is  made  declining  to  purchase,  on  the 
ground  that  the  purchase  is  prohibited  by  the  rules  of  equity.  In 
this  state  of  things  the  attorney  of  the  vendor  says  it  is  not  pro- 
hibited, whereupon  the  bargain  is  completed.  There  is  no  breach 
of  professional  confidence  in  the  attorney  of  the  vendor  stating  this. 
[They  cited  Oainsford  v.  Grammar  (l),  Ripon  v.  Davies  (2).] 

(1)  11  B.  B.  648  (2  Camp.  9).  (2)  39  R.  B.  647  (2  Nev.  &  M.  310). 
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LODGB 

Priohabd. 


The  Vice- Chancellor  : 

I  am  of  opinion,  that,  in  this  particular  case,  the  evidence 
possibly  admissible  is  so  blended  and  united  with  that  which  is 
inadmissible  on  the  ground  of  professional  confidence,  that  part  of 
it  cannot  be  culled  and  selected  from  the  rest.  I  think  the  whole 
affected  by  the  original  confidence  reposed  in  the  witness  by  his 
employers.  Were  I  the  only  judge  of  fact  before  whom  this  evidence 
might  be  used,  its  admission  or  rejection  would  be  of  little 
importance.     The  evidence  cannot,  I  think,  be  received. 


1849. 
Nov.  24. 
Deo.  3. 

Shad  well, 
V.-C. 

[38] 


WEIGHT  v.  BARNEWALL. 

(19  L.  J.  Ch.  38—39  ;  S.  C.  13  Jur.  1041 ;  14  L.  T.  248.) 

A  testator  by  his  will  gave  certain  annuities  and  legacies,  and  directed,  as 
to  some  of  them,  that  the  legacy  duty  thereon  should  be  paid  out  of  his 
residuary  estate,  but  as  to  others,  he  directed  that  the  legacy  duty  should 
be  deducted.  The  executor  only  partially  paid  the  legacy  duties,  and  left 
various  sums  unpaid  on  both  descriptions  of  annuities  and  legacies.  A  suit 
for  the  administration  of  the  testator's  personal  estate  was  pending  iu  which 
suit  the  Commissioners  of  Stamps  and  Taxes  claimed  a  lien  upon  the 
residuary  estate  of  the  testator  for  the  unpaid  legacy  duties  in  priority  over 
the  costs  of  the  suit  and  the  unpaid  legacies :  Held,  that  the  executor  was 
personally  a  debtor  to  the  Crown  for  the  amount  of  legacy  duty  where  he 
had  deducted  it ;  and  where  a  payment  had  been  made  to  the  legatee  with- 
out deduction,  the  legatee,  as  well  as  the  executor,  was  liable  with  respect 
to  the  duty  which  the  legatee  ought  to  have  seen  paid,  but  the  Crown  had 
no  claim  upon  the  residuary  fund. 

The  petition  in  this  case  stated  that  John  Biddulph,  the  testator 
in  the  cause,  by  his  will,  dated  the  29th  of  September,  1828,  and 
certain  codicils  thereto,  bequeathed  to  various  persons,  annuities 
and  legacies,  and  amongst  them  an  annuity  of  1001.  to  one  of  the 
petitioners,  and  251.  to  the  other  petitioner ;  and,  as  to  some  of  the 
said  annuities  and  legacies,  the  testator  directed  that  the  legacy  duty 
payable  in  respect  thereof  should  be  paid  out  of  his  residuary  personal 
estate,  and  as  to  other  of  the  said  annuities  and  legacies,  the 
testator  directed  the  legacy  duty  payable  in  respect  thereof  to  be 
deducted  from  such  bequests ;  and  the  testator  gave  the  residue  of 
his  personal  estate  and  effects  equally  between  Anthony  George 
Wright  Biddulph  and  John  Wright,  and  he  appointed  the  said 
A.  G.  W.  Biddulph  and  John  Wright,  executors  of  his  said  will. 
The  testator  died  on  the  2nd  of  August,  1835,  and,  shortly  after- 
wards, his  said  will  and  codicils  were  proved  by  John  Wright 
alone. 
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The  petition  further  stated  that  the  testator's  personal  estate  was      Wright 
much  more  than  sufficient  to  pay  his  debts,  and  funeral  and  testa-  barnkwall. 
mentary  expenses,  and  the  annuities  and  legacies  bequeathed  by 
his  will.     That  on  the  17th  of  December,  1840,  a  fiat  in  bankruptcy 
was  duly  issued  against  the  said  A.  G.  W.  Biddulph  and  John 
Wright,  as  bankers,  and  the  defendants,  Thomas  Barnewall,  W.  B. 
C.  Weld,  and  E.  G.  Charlewood,  were  duly  appointed  assignees 
under  the  said  fiat.     That  a  bill  was  filed  for  an  account  of  the 
personal  estate  of  the  testator,  and  for  a  due  administration  thereof ; 
that  the  suit  came  on  to  be  heard  in  February,  1844,  and  a  reference 
was  directed  to  the  Master  to  take  the  usual  accounts;  that  it 
appeared  from  the  Master's  report  that  all  the  annuities  and 
legacies  bequeathed  by  the  testator  had  been  paid  up  to  that  date, 
but  that  no  provision  had  been  made  for  the  future  payment  of  the 
before-mentioned  annuities  to  the  two  petitioners,  and  that  the 
residue  of  the  testator's  estate  had  been  paid  into  Court  to  the  credit 
of  the  cause ;  and  the  Master  found  that  the  legacy  duty  upon  the 
♦annuities  to  the  said  petitioners  had  been  satisfied,  but  that  the       [  *S9  ] 
duty  upon  some  of  the  legacies  so  given  by  the  testator  were  still 
unpaid.    That  the  total  amount  of   unpaid  legacy  duties,  which 
were  directed  by  the  testator  to  be  paid  out  of  his  residuary  estate, 
amounted  to  1852. ;  that  the  total  amount  of  unpaid  legacy  duties 
which  were  not  directed  to  be  paid  otherwise  than  by  the  respective 
legatees  themselves  out  of  their  legacies,  amounted  to  800Z. ;  that 
her  Majesty's  Commissioners  of  Stamps  and  Taxes  claimed  to  have 
all  the  said  unpaid  legacy  duties  paid  and  satisfied  out  of  the  said 
testator's  estate  in  the  first  instance,  and  before  and  in  priority  to 
the  costs  of   these  suits,  and  to  any  provision  being    made,   as 
directed  by  the  testator,  for  securing,  by  investment,  the  payment 
of  the  said  annuities  to  the  petitioners ;  and  they  also  claimed  to 
have  the  legacy  duty  on  the  residue  of  the  testator's  estate,  if  any, 
paid :  whereas  the  petitioners  insisted  that  the  personal  estate  of 
the  testator  ought,  after  paying  the  costs  and  expenses  of  this  suit, 
to  be  applied,  without  reference  to  any  unpaid  legacy  duty  or  duty  * 
on  the  residue,  in  providing,  according  to  the  directions  in  that 
behalf  in  the  testator's  will,  for  the  payment  of  the  annuities  to 
the  petitioners ;  and  the  assignees  of  the  bankrupts  contended  that 
such  legacy  and  residuary  duties,  either  entirely  or  so  far  as  regarded 
such  of  the  said  pecuniary  legacies,  the  duty  on  which  was  directed  to 
be  paid  out  of  the  testator's  residuary  estate,  either  could  not  now 
be  recovered  or  that  the  right  of  the  Commissioners  of  Stamps  and 
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Wright  Taxes,  if  any,  in  respect  of  such  duties,  was  one  of  proof  in  bank- 
Rabbbwall.  ruptcy  only  against  the  separate  estate  of  John  Wright,  or  was  a 
right  of  personal  demand  against  him  the  said  John  Wright  only ; 
and  the  petition  prayed  that  the  question  as  to  the  legacy  duties 
might  be  disposed  of  by  the  Court,  and  that  no  part  of  such  duties 
might  be  raised  or  paid  out  of  the  testator's  estate  without  first 
satisfying  the  costs,  charges  and  expenses  of  this  suit,  and  also  pro- 
viding, according  to  the  directions  of  the  will,  for  the  due  and 
proper  payment,  during  the  lives  of  the  petitioners,  of  the  said 
annuities  of  1002.  and  252. 

Mr.  C.  P.  Cooper  and  Mr.  Cooke  appeared  in  support  of  the 
petition. 

The  Solicitor-General  and  Mr.  MatUe,  for  the  Crown,  cited  [Stow 
v.  Davenport  (1),  and  other  cases,  which  the  Vice-Chancellor  did 
not  consider  to  be  relevant  to  the  question  raised  by  the  petition] . 

Mr.  BetheU  and  Mr.  Hislop  Clarke  appeared  for  the  residuary 
legatees,  and  relied  on  the  6th  section  of  the  statute,  which  made 
the  claim  for  duty  personal  against  the  executor  and  legatee,  and 
not  payable  out  of  the  residue. 

His  Honour  reserved  his  judgment. 

Dec.  s.       The  Vice-Chancellor  : 

I  have  nothing  to  do  now  with  the  general  case,  but  the  point 
upon  which  I  am  to  decide  comes  before  me  upon  a  petition  in  the 
cause ;  and  the  question  is  whether,  under  the  statute  86  Geo.  IH. 
c.  52,  it  being  the  case  of  an  executor  who  has  wholly  or  partially 
paid  the  legacy  duty,  the  Crown  has  a  lien  against  the  unpaid  part 
of  the  legacy  or  residue,  for  the  duty  which  ought  to  have  been 
paid.  It  appeared  to  me,  when  the  case  was  argued,  that  there 
was  no  ground  for  that ;  but  at  the  same  time  I  thought  it  rather 
an  important  case,  and  I  wished  to  consider  the  statutory  clauses 
and  the  cases  which  were  cited,  to  the  principle  laid  down  in  which 
I  entirely  subscribe ;  but  my  opinion  is  they  have  nothing  whatever 
to  do  with  the  question.  I  think  that  the  construction  of  the 
statute  is,  that  the  executor  shall  be  a  debtor  to  the  Crown  for  the 
amount  of  the  duty  where  he  has  deducted  it,  and  where  a  payment 
has  been  made  to  the  legatee  without  reduction,  the  legatee  as  well 

(1)  39  B.  B.  503  (6  B.  &  Ad.  350). 
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#*//£©  ronfe  "in  the  lifedme  uf  ^ \J^  **  -"■ 
ifterthewordB  "iane*"  and  ~  -  !**>:  •  r  V^  J**' 
consequently,  thai  A-  did  nu:  t**>  ^  j^  ^  m  *r%~ 


'^^  &  November,  1822,  the  C 

J*  ^^e  'own  of  Manchester  arr^&ti.  i^ . 

fc^^^^fiase  a  pieee  of  land  ir.  Iila:-.-.^ 

•j^-—  r  2,200/1 ;  with  a  Btlpuiiii.  ^  ^ju. 

^d  o    -Meted,  a  certain    aniin^    r~r:    f 

of  r^r8  entered  into  j>-j^±*j-.  i    r     . 

ar^^v^e  agreement,  arid   »":^t  t==^  ▼  * 

ti*         liabilities  of  the  ■1*»h-i^j«-  .  -r- 

town  council  of  liTa^.rrr^r^^- 
m^T^t  the  date  of  ii*e  *r  L    r    ~    ... 

>J^fcfcy  of  this  jg-jutg",? 
tl*_   Villiam  Gee,  1^  r-j~  ▼  !!-    :*— -     ^ 
w^      following  disjoin.  -       *  .     -  m — 
^v\)le  o/mj  freer* .--    «-r-^r^        * 


*-  ^*m   Gee, 


A^^^to  following.  -Li-iC  jfe 

^^^^cutors  ana  vzi 
^  ^1  bequeath  vi  * 


&^ae,  to   Lis    jukzt*     --si- 
*^^renlh  &bar%  Z  zz.  ~~  ■*•' 


<l)   i^«T'   ^ 
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heirs,  executors  and  administrators ;  and  another  seventh  share  I 
give  and  bequeath  to  my  daughter  Martha  Gee,  to  her  heirs, 
executors  and  administrators;  and  another  seventh  share  I  give 
and  bequeath  to  my  daughter  Elizabeth  Gee,  to  her  heirs,  executors 
and  administrators ;  and  in  case  any  of  my  sons  and  daughters  die 
without  issue,  that  their  share  returns  to  my  sons  and  daughters, 
equally  amongst  them  ;  and  in  case  any  of  my  sons  and  daughters 
die,  and  leaving  issue,  that  they  take  their  deceased  parent's  share, 
share  and  share  alike." 

The  testator  died  on  the  11th  of  July,  1828,  leaving  all  the 
children  named  in  his  will  him  surviving.  Sophia  afterwards 
married  Mr.  Watson,  and  died  leaving  Edward  Watson,  an  infant, 
her  heir-at-law.  Joseph  Gee  also  died,  having  devised  all  his 
property  to  his  brother  Adam.  Some  of  the  children  of  the 
testator  had  children  at  the  time  of  filing  the  bill,  but  these  grand- 
children of  the  testator  were  not  made  parties  to  the  suit. 

The  bill,  which  was  filed  by  the  surviving  children  of  the  testator 
and  Mr.  Watson  against  the  town  council  of  Manchester,  and 
Edward  Watson,  the  infant,  prayed  for  a  specific  performance  of  the 
agreement  of  1822,  and  the  payment  of  the  purchase-money. 

The  only  question  in  the  cause  was,  whether,  under  the  will  of 
William  Gee,  the  plaintiffs  and  infant  defendant  were  entitled 
absolutely  to  the  purchase-money. 

Mr.  Wigram  and  Mr.  Beales,  for  the  plaintiffs : 

*  *  Here,  there  is  a  gift  to  each  child  absolutely,  with  a  gift 
over,  both  if  he  dies  with  issue  and  without  issue.  Now,  a  person 
must  die  either  with  issue  or  without  issue,  and  the  expressions, 
therefore,  "  if  any  die  without  issue "  and  "  if  any  die  leaving 
issue "  are  resolved  into  the  simple  expression  "  in  case  of  the 
death  of  any,"  and  the  same  rule  ought  to  govern  both  cases.  The 
words,  then,  "  if  any  die  with  or  without  issue  "  ought  to  be  referred 
to  the  lifetime  of  the  testator.  If  it  be  held  otherwise,  then,  in  no 
way  could  a  child  of  the  testator  take  more  than  a  life  interest,  and 
it  is  in  the  highest  degree  improbable  that  a  testator  should  write 
the  words  "  his  heirs,  executors  and  administrators  " — words  giving 
the  absolute  and  entire  interest  in  the  property — if  he  had  in  his 
view  merely  the  *giving  a  life  interest.  [They  cited  Clayton  v. 
Lowe  (i),  Doe  v.  Sparrow  (2).]  These  are  the  only  cases  directly  in 
point,  but  there  are  other  cases  which  have  a  bearing  on   the 

(1)  24  R.  E.  509  (5  B.  &  Aid.  636).  (2)  13  East,  359. 
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subject,  viz.,  Galland  v.  Leonard  (l),  Da  Costa  v.  Keir  (2),  Home  v. 
Pillans  (3),  [and  Clarke  v.  Lubbock  (4)] . 

Mr.  Russell,  for  the  town  council  of  Manchester. 

Mr.  Chandless  and  Mr.  Twells,  for  Edward  Watson,  the  infant. 

Knight  Bruce,  V.-C. : 

In  this  will,  the  words  in  the  former  part,  which  import  a  gift  of 
the  absolute  interest  to  the  children,  are  cut  down  by  a  gift  over, 
both  in  the  event  of  their  leaving  children  and  their  not  leaving 
children.  The  question  is  this:  am  I  warranted,  under  these 
circumstances,  in  introducing  the  words  "  in  my  lifetime "  in  the 
latter  part  of  the  will  ?  I  think  that  I  am  not.  At  the  same  time, 
I  will  readily  send  a  case  for  the  opinion  of  a  court  of  law. 

[Mr.  Chandless  referred  to  some  observations  of  Mr.  Jarman 
questioning  the  decision  in  Clayton  v.  Tjowe.] 

The  Vice-Chancellor  said,  that  he  must  repeat,  that  he  could 
not  insert  the  words  required  without  the  authority  of  a  court  of 
law;  but  that  he  wished  that  he  could  give  the  fund  to  the 
plaintiffs,  and  that,  to  enable  him  to  do  so,  they  would  take  the 
opinion  of  a  court  of  law. 

The  following  order  was  made: 

The  plaintiffs  undertaking  to  make  all  the  children  of  the 
plaintiffs  parties  to  the  suit,  and  to  bring  on  the  cause  for  hearing, 
and  to  obtain  a  decree  for  the  specific  performance  of  the  contract, 
the  town  council  to  pay  the  principal  and  one-seventh  of  the  interest 
since  1846  into  Court,  and  to  pay  the  residue  of  the  interest  to  the 
plaintiffs,  unless  the  plaintiffs  should  take  the  case  to  a  court  of 
common  law. 


«. 
The  Town 
Council 
of  Man- 
chester. 


STEVENS  v.  WILDY. 

(19  L.  J.  Ch.  190—193.) 

The  bill  stated  that  one  of  the  plaintiffs  had  composed  a  book,  and  that 
all  the  plaintiffs  had  caused  the  book  to  be  printed  and  published  for  their 
joint  benefit,  and  the  said  book  had  been  duly  registered  by  the  plaintiffs 
as  proprietors  of  the  copyright  thereof  at  Stationers'  Hall,  and  the  copyright 


1850. 
Feb.  1. 

Shadwkll, 
V.-C. 

[190] 


(1)  18  B.  R.  44  (1  Swanst  161). 

(2)  27  B.  B.  93  (3  Buss.  360). 


(3)  39  R.  B.  116  (2  My.  A  K  15). 

(4)  57  B.  tt.  433  (1  Y.  &  0.  0. 0. 492). 
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Stevens  had  ever  since  remained  in  the  plaintiffs,  for  their  joint  benefit.    The  bill 

*• also  alleged  that  the  defendants  had  published  a  book,  in  which  numerous 

passages  were  copied  from  the  plaintiffs'  book,  and  it  prayed  an  injunction 
to  restrain  the  sale  of  the  defendants'  book :  Held,  upon  motion  for  the 
injunction,  that  under  the  Copyright  Act,  5  &  6  Vict.  c.  45,  the  plaintiffs 
had  a  joint  right  to  sue. 

Held,  also,  upon  comparison  of  the  two  books,  that  in  the  defendants' 
book  there  had  been  such  copying  from  the  plaintiffs'  book,  as  would  entitle 
them  to  the  injunction. 

The  plaintiffs  in  this  case  were  Valentine  Stevens,  Richard 
Stevens,  and  George  Norton,  booksellers  and  publishers,  and 
John  Malcolm  Ludlow,  a  barrister-at-law,  and  the  defendants  were 
Mary  Wildy,  Charles  Wildy,  and  James  Wildy,  booksellers  and 
publishers,  and  Edward  Bourne  Lovell,  a  barrister-at-law. 

This  bill  stated  that,  in  the  year  1848,  John  Malcolm  Ludlow 
composed  and  wrote  a  certain  book,  in  one  volume,  entitled  "  The 
Joint-Stock  Companies  Winding-up  Act,  1848,  with  an  Introduction, 
Notes,  and  Forms,"  and  the  plaintiffs  caused  the  same  to  be 
printed,  and  they  published  the  same  on  the  1st  of  December,  1848, 
for  their  joint  benefit ;  and  the  plaintiffs  had  been  duly  registered 
as  the  proprietors  of  the  copyright  of  the  said  book  at  Stationers' 
Hall,  in  pursuance  of  the  provisions  of  the  statute  in  that  case 
made  and  provided,  and  the  said  copyright  had  ever  since  remained 
and  now  was  vested  in  the  plaintiffs,  for  their  joint  benefit ;  that 
afterwards,  in  the  year  1849,  the  plaintiff,  J.  M.  Ludlow,  composed 
and  wrote  a  supplement  to  the  said  book,  and  the  plaintiffs  caused 
the  same  to  be  printed,  and  they  published  the  same  on  the  6th  of 
December,  1849,  for  their  joint  benefit,  and  they  also  on  the  same 
day  published  the  said  two  books,  bound  up  together,  with  a  con- 
solidated index  to  the  two;  that  the  defendants  had  lately,  and 
since  the  said  book  so  first  published  by  the  plaintiffs  was  printed 
and  published,  caused  a  certain  book  to  be  printed  and  published, 
in  one  volume,  entitled,  "  The  Joint- Stock  Companies  Winding-up 
Act,  1848 — 1849,  with  Notes  and  Acts  of  Parliament  having  refer- 
ence to  these  Acts,  the  various  Cases  decided  under  the  Act  of  1848, 
together  with  Forms  and  Precedents  adapted  to  Practice,  and 
Directions  as  to  the  course  to  be  adopted  in  the  Master's  Office," 
by  Edward  Bourne  Lovell,  barrister-at-law ;  that  the  said  defen- 
dants first  published  their  book  in  December,  1849;  that  the 
defendants  alleged  the  last-mentioned  book  was  composed  and 
written  by  the  said  £.  B.  Lovell  as  an  original  book,  and  without 
copying  from  or  making  use  of  the  said  book  published  by  the 
plaintiffs ;  but  that  the  said  book  so  published  by  the  defendants 


vol.  lxxxvii.]  1850.     CH.     19  L.  J.  CH.  190—191.  501 

was,  in  a  great  measure,  a  copy  of  the  book  published  by  the  Stevens 
plaintiffs,  and  that  many  of  the  passages  therein  were  word  for  Wildy. 
word  the  same  as  several  of  the  passages  in  the  plaintiffs'  said 
book,  and  other  parts  thereof  were  mere  colourable  alterations  of 
divers  parts  of  the  plaintiffs'  book,  and  that,  although  some 
passages  in  the  defendants'  book  were  therein  acknowledged  to 
have  been  taken  from  the  plaintiffs'  book,  yet  the  greater  number 
of  the  passages  taken  verbatim  from  the  plaintiffs'  book,  or  in 
which  colourable  alterations  only  were  made,  were  not  in  any 
manner  acknowledged;  and  that  the  defendants'  book  was  pub- 
lished without  the  consent  of  the  plaintiffs;  that  the  plaintiffs 
represented  to  the  defendants  the  injury  which  would  accrue  to 
them  from  the  sale  of  Mr.  Lovell's  book,  and  requested  the  same 
might  be  stopped;  that  various  communications  then  took  place 
between  the  ^plaintiffs  and  the  defendants,  which  ended  in  the  [  *191  ] 
defendants  having  reprinted  one  page  only  of  their  work,  which 
they  admitted  to  have  been  incautiously  adopted  from  the  plaintiffs' 
work  without  acknowledgment,  but  that  the  defendants  refused  to 
admit  that  any  other  portions  of  their  work  were  improperly  copied 
from  the  plaintiffs'  book.  The  bill  prayed  that  the  defendants 
might  be  restrained  by  injunction  from  selling  or  otherwise  dispos- 
ing of  any  copies  or  copy  of  the  said  book  so  published  by  them ; 
and  that  an  account  might  be  taken  of  the  profits  which  the 
defendants  had  made  by  the  sale  of  their  book ;  and  that  the 
defendants  might  be  decreed  to  deliver  up  to  the  plaintiffs,  to  be 
cancelled,  all  copies  of  the  said  book  remaining  in  their  possession. 

Mr.  Bethell  and  Mr.  Olasse  now  moved  for  an  injunction 
according  to  the  prayer,  and  quoted  various  passages  from  the 
two  books,  to  prove  the  allegations  in  the  bill. 

Mr.  Rolt  and  Mr.  Craig,  on  behalf  of  the  defendants,  in  the 
first  place  raised  an  objection  to  the  plaintiffs'  title : 

*  *  It  could  never  have-  been  the  intention,  under  this  Act, 
that  the  interest  of  an  author  should  be  passed  without  a  deed 
or  instrument  in  writing,  and  no  such  instrument  had  been  made 
in  this  case,  nor  was  there  any  registry  of  an  assignment  from  the 
author  to  the  other  plaintiffs.  Then  it  appeared  that  the  registry 
was  only  effected  on  the  11th  of  January  last,  and  the  plaintiffs 
did  not  allege  that  on  the  5th  of  December,  1849,  when  the  defen- 
dants' book  was  published,  the  copyright  was  in  them,  or  that  they 
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Stbvbks  were  the  assignees  of  Mr.  Ludlow.  All  they  alleged  was,  that  they 
Wildt.  published  for  their  joint  benefit,  and  that  they  had  a  beneficial 
interest  in  the  publication.  This  might  be  true ;  but  still  the  legal 
interest  in  the  copyright  would  remain  in  Mr.  Ludlow,  who  could 
alone  have  any  right  to  sue.  *  *  As  to  the  resemblance  between 
the  two  books,  it  was  contended  that  it  was  evident  upon  com- 
parison there  were  no  passages  in  the  defendants'  book  which 
could  be  considered  as  improperly  or  unfairly  taken  from  that 
of  the  plaintiffs.  When  two  persons  were  writing  upon  the 
same  subject,  and  that  a  single  Act  of  Parliament,  the  cases  cited 
by  each  and  the  order  in  which  those  cases  would  arise  (being 
the  dates  when  they  were  decided)  would  naturally  lead  to  some 
similarity  in  the  language  of  the  two  books;  each  would,  to 
some  extent,  adopt  the  language  of  the  case  he  was  citing ;  thus 
many  of  the  words  used  by  Mr.  Ludlow  were  to  be  found  in  the 
[  *192  ]  reports  of  cases  to  which  he  *referred.  Mr.  Lovell  had  gone  to 
the  same  source,  and  had  naturally  used  some  of  such  words  in 
the  same  order  as  Mr.  Ludlow.  There  were  some  cases  cited  on  a 
particular  branch  of  the  subject  in  both  books  in  nearly  the  same 
order,  but  it  would  be  found,  from  certain  trivial  alterations  and 
omissions,  that  Mr.  Ludlow  had  taken  his  list  of  authorities  from 
a  case  in  Mr.  Hare's  Reports,  and  Mr.  Lovell  had  taken  his  from 
a  report  of  the  same  case  in  the  Law  Journal  Reports.  Various 
passages  were  pointed  out  to  prove  this  argument;  and  it  was 
contended  that  the  defendants'  work  was,  in  many  cases,  so 
dissimilar,  and  the  arrangement  of  matter  was  altogether  so 
different  from  the  plaintiffs'  book,  that  no  injunction  ought  to  be 
granted.  BramweU  v.  Halcomb  (i)  and  SpottUwoode  v.  Clarke  (2) 
were  cited  on  the  question  of  unfair  copying. 

The  Vice-Chancellor  : 

This  appears  to  me  a  plain  case.  There  are  two  objections  made 
to  the  injunction  asked :  the  first  is,  that  on  the  allegations  found 
in  this  bill  the  Court  is  not  bound  to  take  it  that  the  copyright  is 
in  the  plaintiffs.  Now,  it  is  obvious  that  by  the  11th  section  of  the 
Copyright  Act,  5  &  6  Vict.  c.  45,  there  is  a  positive  direction  that 
there  shall  be  a  registry  of  books  for  the  purpose  of  proving  to 
whom  the  copyright  belongs,  and  it  is  enacted  that  certified  copies 
of  such  registry  shall  be  received  in  evidence  in  all  Courts,  and  in 
all  summary  proceedings,  and  shall  be  primd  facie  proof  of  the 

(1)  45  R.  R  378  (3  My.  &  Cr.  737).  (2)  78  E.  R  63  (2  Ph.  154). 
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proprietorship  or  assignment  of  copyright.  Then,  when  you  look  Stbveks 
to  the  thing  stated  in  the  schedule  to  the  Act  as  the  form  of  Wildt. 
registry,  you  find  that  which  corresponds  exactly  with  the  thing 
which  has  been  handed  up  to  the  Court  as  the  copy  of  the  registry 
in  this  case.  Then  the  18th  section  of  the  Act  enacts,  that  it  shall 
be  lawful  for  the  proprietor  of  copyright  in  any  book,  to  make 
entry  in  the  registry  book  of  the  title  of  such  book ;  and  that  it 
shall  be  lawful  for  every  such  registered  proprietor  to  assign  his 
interest,  or  any  portion  of  his  interest  therein,  by  making  entry 
in  the  said  book  of  registry  of  such  assignment ;  and  such  assign- 
ment so  entered  shall  be  effectual  in  law,  and  shall  be  of  the  same 
force  and  effect  as  if  such  assignment  had  been  made  by  deed. 
And  by  the  24th  section  it  is  enacted,  that  no  proprietor  of  copy- 
right in  any  book  which  shall  be  first  published  after  the  passing 
of  the  Act  shall  maintain  any  action  or  suit,  at  law  or  in  equity,  or 
any  summary  proceeding,  in  respect  of  any  infringement  of  such 
copyright,  unless  he  shall,  before  commencing  such  action,  suit 
or  proceeding,  have  caused  an  entry  to  be  made  in  the  book  of 
registry  of  the  Stationers'  Company,  of  such  book,  pursuant  to  the 
Act.  This  bill  represents  that  one  of  the  plaintiffs,  John  Malcolm 
Ludlow,  composed  a  certain  book,  and  the  plaintiffs  caused  the 
same  to  be  printed,  and  they  published  the  same  on  the  1st  of 
December,  1848,  for  their  joint  benefit ;  and  that  the  plaintiffs  had 
been  duly  registered  as  the  proprietors  of  the  copyright  of  the  said 
book  at  Stationers'  Hall,  in  pursuance  of  the  provisions  of  the 
statute,  and  the  said  copyright  had  ever  since  remained  and  now 
was  vested  in  the  plaintiffs  for  their  benefit.  Is  it  not,  therefore, 
obvious  that  prior  to  any  assignment,  it  is  competent  for  the  author 
of  a  book  to  make  such  entry  with  regard  to  himself  and  others 
as  he  chooses?  The  Act  states  that  there  shall  be  such  entry 
made  according  to  the  statute  before  anything  is  done  by  those 
who  claim  an  interest  in  the  copyright.  When  my  attention  was 
drawn  to  the  Act  by  the  defendants'  counsel,  I  thought  it  would  be 
a  most  absurd  construction  of  the  Act  to  say  that,  because  a  person 
had  been  the  writer  of  a  book  in  the  first  instance,  no  person 
should  have  a  right  to  take  any  interest  in  the  book  except  by 
executing  a  deed  of  assignment  of  it.  My  opinion  is,  that  the 
author  might  associate  with  himself,  by  registry  under  the  Act,  any 
person  he  pleases.  On  the  bill  as  it  stands,  I  think,  therefore,  that 
the  plaintiffs  have  a  good  right  to  sue. 
On  the  second  question,  as  to  the  infringement  of  the  copyright, 
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[  M93  1 


I  think  it  is  impossible  to  take  up  these  two  books  and  not  see  that 
there  has  been  a  very  copious  taking  by  the  defendant  Mr.  Lovell 
from  the  book  written  by  Mr.  Ludlow.  I  do  not  wish  to  speak 
harshly  of  the  nature  of  the  defendants'  work ;  but  I  cannot  help 
*saying  that  his  book  appears,  in  a  great  degree,  to  have  been 
completed  by  taking,  in  many  instances,  the  actual  words  as  they 
stand  in  the  plaintiffs'  work.  I  do  not  think  that  I  am  bound  to 
go  through  the  whole  book;  but  I  apprehend  that  the  law  at 
present  is  in  conformity  with  the  old  Boman  law,  which  is,  that  if 
the  defendant  will  take  the  plaintiff's  corn  and  mix  it  with  his  own, 
the  whole  should  be  taken  to  be  the  plaintiff's;  and  after  the 
defendants  in  this  case  have  taken  so  much  as  I  see  has  been  taken, 
I  think  the  injunction  ought  to  be  granted. 


I860. 
Jan.  16. 

Roll*  Court. 

Lord 

Langdale, 

M.R. 

[  244] 
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Ex  parte  COLLINS. 

(19  L.  J.  Ch.  244—246.) 

The  costs  of  ascertaining  the  validity  of  claims  made  upon  the  purchase- 
money  of  land  taken  by  a  Corporation  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  must  be  borne  by  the  Corporation  in  the  absence  of  hostile 
litigation  between  the  claimants. 

An  Act,  10  &  11  Vict.  c.  cclxxx.,  was  passed  for  making  a  new 
street  from  the  west  end  of  Cannon  Street  to  Queen  Street,  and  for 
effecting  other  improvements  in  the  city  of  London,  by  which  the 
Corporation  was  empowered  to  take  such  lands,  <fec.  as  might  be 
required  for  the  purpose  of  the  Act  and  to  enter  into  agreements 
for  the  purchase  thereof.  And  it  was  enacted,  that  so  much  of  the 
Lands  Clauses  Consolidation  Act,  1845,  as  related  to  the  purchase 
of  land  otherwise  than  by  agreement  should  not  be  incorporated 
with  that  Act.  The  Act  also  contained  the  usual  provisions  for 
payment  of  the  purchase-money  into  Court,  and  for  taking  posses- 
sion of  the  premises  required  in  cases  where  a  conveyance  could 
not  be  obtained  or  a  good  title  made  ;  and  in  all  such  cases  it  was 
enacted,  that  it  should  be  lawful  for  the  Court  of  Chancery  to  order 
the  Corporation  of  *London  to  pay  the  costs  of  the  purchase,  or 
taking  of  the  lands,  or  which  should  have  been  incurred  in  con- 
sequence thereof,  other  than  such  costs  as  were  then  due  or 
otherwise  provided  for,  and  the  costs  of  the  investments  of  the 
purchase-money  in  Government  or  real  securities,  and  of  the 
reinvestments  thereof  in  the  purchase  of  other  lands,  and  also  the 
costs  of  obtaining  the  proper  orders  for  any  of  the  purposes  aforesaid, 
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and  of  the  orders  for  the  payment  of  the  dividends  and  interest     Ex  parte 
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of  the  securities,  upon  which  the  money  should  be  invested,  and  for 
payment  out  of  Court  of  the  principal  of  such  money,  or  of  the 
securities  whereon  the  same  should  be  invested,  and  of  all  pro- 
ceedings relating  thereto,  except  such  as  were  occasioned  by 
litigation  between  adverse  claims. 

By  an  agreement  dated  the  6th  of  October,  1840,  William  Soltau, 
in  consideration  of  certain  sums  to  be  expended  in  repairs,  agreed 
to  grant  a  lease  of  divers  warehouses  and  premises  in  the  line  of 
the  intended  improvements  to  Bobert  Collins,  for  a  term  of  sixty-one 
years,  at  a  rent  of  422. 

In  1840  and  1841,  John  Hollis  Anthony  acted  as  the  solicitor  of 
Mr.  Collins,  and  the  agreement  for  the  lease  was  delivered  to  him 
as  the  solicitor  of  B.  Collins,  who  in  May,  1841,  was  indebted  to 
Mr.  Anthony  for  business  done,  but  for  which  no  bill  of  costs  had 
ever  been  delivered. 

B.  Collins,  being  in  want  of  money  to  repair  the  warehouses  and 
premises  comprised  in  the  agreement,  applied  to  Mr.  Anthony,  who 
agreed  to  advance  him  8002.  upon  his  having  the  repayment 
secured. 

On  the  15th  of  May,  1841,  accordingly,  B.  Collins  wrote  as  follows 
to  Mr.  Anthony :  "  I  have  assigned  to  you  all  my  estate  and  interest 
in  the  warehouses  and  premises  and  charged  the  same  to  secure 
8002.  advanced  by  you  to  me,  and  such  further  sum  not  exceeding 
5002.  as  you  may  hereafter  advance."  At  the  same  time  Mr.  Collins 
signed  a  letter  to  Mr.  Soltau  requesting  him  to  grant  the  lease  to 
Mr.  Anthony.  These  documents  were  still  in  the  hands  of 
Mr.  Anthony,  but  it  was  alleged  that  no  sum  was  due  upon  them, 
and  that  such  would  appear  if  the  accounts  of  all  sums  of  money 
received  by  Mr.  Anthony  on  behalf  of  Mr.  Collins  were  produced. 
It  was  also  alleged  that  Mr.  Collins  was  ignorant  of  what  sums  had 
been  advanced  towards  the  repair  of  the  premises,  and  certainly 
that  5002.  was  not  due,  as  Mr.  Anthony  had  received  the  rents  of 
Mr.  Collins's  estates,  and  more  than  sufficient  to  pay  what  was  due 
upon  the  security. 

The  Corporation  entered  into  an  agreement  with  B.  Collins  for 
the  purchase  of  the  warehouses  and  premises  comprised  in  the 
agreement  of  the  6th  of  October,  1840,  for  1,4002.,  but  no  assign- 
ment was  made  because  of  the  disputes  between  Mr.  Collins  and 
Mr.  Anthony  respecting  the  claims  made  by  the  latter. 

The  Corporation,  was  also    served  with  notice  of   a  judgment 
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Ex  parte      obtained  by  Edward  Scott  and  William  Parsons,  and  which  was 

Cot  f  1178 

lodged  with  the  Sheriff  of  London,  for  a  debt  due  to  them  by 
E.  Collins.  Under  these  circumstances  the  Corporation  of  London 
paid  1931.  18a.  Id.  to  Mr.  Soltau  for  an  arrear  of  rent  due  to  him, 
and  59Z.  08.  lie?,  for  rates,  <fcc,  amounting  in  all  to  252/.  lis.  6d. 
On  the  21st  of  December,  1849,  the  Corporation  paid  into  Court  the 
balance  of  the  1,400Z.,  amounting  to  1,1472. 5a.  6c?.,  which  was  placed 
to  the  credit  of  "  Ex  parte  the  Mayor  and  Corporation  of  the  City  of 
London,  the  account  of  Robert  Collins,  John  Hollis  Anthony, 
E.  Scott,  W.  Parsons,  and  all  other  the  parties  interested  in  the 
leasehold  warehouses  and  premises." 

The  petition  prayed  an  account  of  what,  if  anything,  was  due  to 
Mr.  Anthony  on  the  memorandum,  and  that  500/.,  part  of  the  sum 
so  standing  to  the  credit  of  "  Ex  parte  the  Mayor  and  Corporation 
of  the  City  of  London,"  should  be  laid  out  in  stock,  to  the  account 
of  "  Ex  parte  Robert  Collins  and  J.  H.  Anthony,  mortgage  account," 
and  that  out  of  the  residue  Messrs.  Scott  and  Parsons  should  be 
paid  the  sum  due  to  them,  and  that  the  surplus  should  be  paid  to 
the  petitioner,  and  that  the  Corporation  should  pay  the  costs. 

Several  affidavits  were  made  by  the  parties  in  support  of  their 
claims  upon  the  purchase-money. 

Mr.  Turner  and  Mr.  Faber,  in  support  of  the  petition : 

Mr.  Anthony  claims  a  lien  upon  the  purchase-money  for  his  bill 
[  *246  ]  of  costs,  but  he  was  the  solicitor  of  Mr.  "Collins,  and  has  taken  a 
security  upon  the  property,  and  could  not  tack  his  bill  of  costs  to 
that :  all  lien,  therefore,  was  superseded,  as  an  express  contract 
always  negatived  an  implied  contract :  Coweli  v.  Simpson  (l) ; 
Batch  v.  Symes  (2). 

Mr.  Elderton  for  Mr.  Anthony : 

In  the  cases  cited,  the  security  taken  was  for  costs,  which  of 
course  ousted  the  lien,  but  in  this  case  the  memorandum  related  to 
the  money  advanced  only,  and  the  money  in  Court  represented  the 
property. 

Mr.  Randell  for  the  Corporation  of  London : 

This  petition  has  become  necessary  from  the  adverse  claims  upon 
the  purchase-money,  and  the  length  of    the  petition  has  been 

(1)  10  R.  E.  181  (16  Ves.  275).  (2)  3RB,  195  (T.  &  B.  87). 
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increased  in  consequence,  and  the  costs  doubled ;  there  is  there-      Ex  parte 
fore  an  objection  to  pay   the  costs  both  of  the  petitioner  and     CoLLnw- 
Mr.    Anthony.    *     *    If,  therefore,   the  Corporation  was  to  be 
called  upon  to  pay  any  costs,  they  ought  to  be  confined  only  to  so 
much  of  the  petition  as  related  to  payment  of  the  money,  and  they 
ought  not  to  pay  the  costs  of  the  affidavits. 

Mr.  Turner,  in  reply,  said  there  was  a  difference  about  the 
division  of  the  purchase-money,  but  no  adverse  litigation. 

The  Master  of  the  Rolls  : 

I  must  refer  it  to  the  Master  to  ascertain  the  circumstances  under 
which  the  memorandum  was  given  to  Mr.  Anthony,  and  also  to 
ascertain  the  sum  of  money  due  to  him.  It  was  necessary  to  bring 
the  Corporation  of  the  City  of  London  before  the  Court,  but  it  will 
not  be  necessary  for  them  to  attend  before  the  Master.  These  local 
improvements  interfere  with  private  property,  and  make  applications 
to  this  Court  necessary.  The  Corporation  must  therefore  pay  the 
costs  which  have  been  incurred,  except  as  to  the  affidavits  which 
relate  to  the  claims  of  the  parties  between  themselves. 


COOPER  v.  FRANCE  (I).  mm. 

v  '                                               March  l. 
(19  L.  J.  Ch.  313—314  ;  S.  C.  14  Jur.  214.)  

G.  T.,  seised  in  fee  of  certain  hereditaments,  died  intestate,  leaving  two  c^nwomu 
daughters,  Ellen  and  Sarah.    Both  daughters  died  intestate,  each  leaving  a  y.-C. 

son.  It  was  contended  for  George,  the  son  of  Ellen,  who  died  first,  that  r  813  i 
under  the  2nd  section  of  the  Inheritance  Act,  3  &  4  Will.  IV.  o.  106,  upon 
the  death  of  Ellen  her  moiety  descended  equally  between  him  and  Sarah,  as 
co-heirs  of  G.  T.,  the  original  purchaser ;  and  that  upon  the  death  of  Sarah, 
her  original  moiety  as  well  as  the  half  of  Ellen's  moiety,  descended  equally 
between  her  son  and  the  son  of  Ellen,  as  co-heirs  of  the  original  purchaser : 
Held,  that  the  statute  was  not  intended  to  apply  to  cases  which  were 
plain  before  it  was  passed ;  and  that  the  moiety  of  each  daughter  descended 
upon  her  son. 

The  bill  stated  that  George  Tomlinson  died  intestate  on  the  18th 
of  April,  1826 ;  and  that  at  the  time  of  his  decease  he  was  seised 
in  fee  of  certain  hereditaments  in  the  county  of  Middlesex ;  that 
the  intestate  left  two  daughters,  his  co-heiresses-at-law,  namely, 
Ellen  Cooper  and  Sarah  France,  who  entered  into  and  continued 
in  the  possession  of  the  property  until  their  deaths;  that  Ellen 

(1)  In  re  Matson,  James  v.  Dickinson  [1897]  2  Ch.  509,  66  L.  J.  Ch.  695,  77 
L.  T.  69. 
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Cooper  Cooper  died  intestate  on  the  1st  of  June,  1885,  leaving  George 
France.  Cooper  her  eldest  son  and  heir-at-law;  that  Sarah  France  died 
intestate  on  the  16th  of  January,  1889,  leaving  Benjamin  France 
her  eldest  son  and  heir-at-law.  The  bill  was  filed  by  George 
Cooper  against  Benjamin  France  for  a  partition,  and  a  question 
was  raised  for  the  decision  of  the  Court  as  to  what  shares  in  the 
property  belonged  to  the  plaintiff  and  the  defendant,  and  as  to 
what  effect  the  2nd  section  of  the  8  &  4  Will.  IV.  c.  106  (i),  had 
upon  the  case. 

Mr.  Rolt  and  Mr.  WMcock,  for  the  plaintiff  George  Cooper, 
contended,  that  he  was  entitled  to  five-eighths  of  the  property; 
that  by  the  2nd  section  of  the  8  &  4  Will.  IV.  c.  106,  it  was  directed 
that  in  every  case  descent  should  be  traced  from  the  purchaser. 
The  person  last  entitled  to  the  land  was  to  be  considered  to  have 
been  the  purchaser,  unless  such  person  had  inherited  the  same,  in 
which  case,  the  person  from  whom  he  inherited  was  to  be  con- 
sidered the  purchaser ;  consequently  in  this  case  George  Tomlinson 
was  to  be  considered  the  purchaser,  and  therefore  on  the  death  of 
Ellen  Cooper,  her  moiety  descended  equally  upon  her  son,  George 
Cooper,  and  Sarah  France  as  co-heirs  of  George  Tomlinson,  and 
upon  the  death  of  Sarah  France,  her  share,  consisting  of  her 
original  moiety  and  the  moiety  of  her  sister's  share,  being  six- 
[  *814  ]  eighths  of  the  property,  descended  *in  like  manner  upon  her  son 
Benjamin  France  and  George  Cooper  as  the  co-heirs  of  George 
Tomlinson.  By  this  means  George  Cooper,  the  plaintiff,  was 
entitled  to  two-eighths  of  his  mother's  moiety,  and  three-eighths  of 
Sarah  France's  moiety. 

Mr.  Malins  and  Mr.  Shee,  for  the  defendant,  Benjamin  France, 
contended  that  he  was  entitled  to  one  moiety  of  the  whole  property ; 
that  the  section  of  the  Act  referred  to  did  not  affect  this  question, 
for  otherwise  it  would  produce  this  absurdity:  that  Benjamin 

(1)  3  &  4  Will.   IV.  c.  106,  8.  2.  proved  that  he  inherited  the  same,  in 

"And  be  it  further  enacted,  that  in  which  case  the  person  from  whom  he 

every  case  descent  shall  be  traced  from  inherited  the  same  shall  be  considered 

the  purchaser ;  and  to  the  intent  that  to  have  been  the  purchaser,  unless  it 

the  pedigree  may  never   be   carried  shall  be  proved  that  he  inherited  the 

further  back  than  the  circumstances  same,  and  in   like  manner  the  last 

of  the  case  and  the  nature  of  the  title  person  from  whom  the  land  shall  be 

shall  require,  the  person  last  entitled  proved  to  have  been  inherited  shall  in 

to  the  land  shall  for  the  purposes  of  every  case  be  considered  to  have  been 

this  Act  be  considered  to  have  been  the  the  purchaser,  unless  it  shall  be  proved 

purchaser  thereof,  unless  it  shall  be  that  he  inherited  the  same." 
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France  would  take  one-eighth  less  after  the  passing  of  the  Act  than  Cooper 
before  it.  It  never  could  have  been  the  intention  of  the  Legislature  fhanob. 
to  alter  or  unsettle  the  law  where  it  had  always  been  perfectly 
clear;  and  in  this  case,  under  the  law  as  it  stood  before  the  Act, 
Ellen  Cooper's  moiety  would  have  descended  upon  her  son  George, 
and  Sarah  France's  moiety  upon  her  son  Benjamin.  This  rule  had 
always  been  applied  to  questions  which  had  been  raised  with  regard 
to  a  barony.  The  descent  was  always  traced  separately,  and  the 
heir  of  each  co-heiress  succeeded  to  the  rights  of  his  mother.  If 
any  other  construction  were  to  be  acted  upon,  the  eldest  son  of  a 
co-heiress  would  no  longer  be  the  heir  of  his  mother,  but  though 
the  Act  directed  the  descent  to  be  traced  from  the  original  pur- 
chaser, still  it  did  not  regulate  the  mode  of  descent,  it  merely 
stated  that  none  who  were  not  of  the  blood  of  the  purchaser  should 
take,  and  what  the  parent  had,  the  issue  would  take,  only  qualified 
with  this,  that  such  issue  must  be  of  the  blood  of  the  purchaser. 

Thb  Vice-Chancellor  : 

I  cannot  see  that  there  is  any  doubt  about  this  case.  The 
question  is,  whether  the  Act  applies  to  cases  which  were  perfectly 
plain  before  the  Act;  whether,  where  a  lady  dies  leaving  one 
child  only,  there  is  any  necessity  for  making  a  question  about  the 
descent.  I  cannot  suppose  that  the  Act  even  (l)  meant  to  introduce 
doubt  into  a  case  which  was  so  plain  that  before  the  Act  no  doubt 
could  have  existed.  It  seems  to  me  that  the  meaning  of  the  Act 
was  to  leave  the  law  of  inheritance,  in  cases  absolutely  plain,  just 
as  it  found  them,  and  only  to  lay  down  rules  where  there  was  any 
doubt  existing.  In  looking  at  the  purview  these  words  occur,  "  to 
the  intent  that  the  pedigree  may  never  be  carried  further  back  than 
the  circumstances  of  the  case  and  the  nature  of  the  title  require  ; " 
and  then  the  2nd  section  says,  that  the  person  last  entitled  to  the 
land  shall  be  considered  to  be  the  purchaser  thereof,  unless  it  shall 
be  proved  that  he  inherited  the  same ;  but  it  appears  to  me  that 
the  Act  is  then  speaking  only  of  what  ought  to  be  the  rule  where 
the  case  is  doubtful.  I  cannot  say  that  the  Act  shall  be  so  con- 
strued as  to  give  a  new  rule  where  no  doubt  existed  before  the  Act. 
The  Act  was  passed  expressly  to  make  the  thing  clear,  and  it  would 
be  absurd  to  construe  it  so  as  to  raise  a  doubt  upon  what  was 
already  perfectly  clear.  I  was  at  first  inclined  to  think  this  case 
ought  to  have  been  sent  for  the  opinion  of  a  court  of  law,  but  I 
(1)  Sic:  qu.  misprinted  for  "  ever"  in  original  report — F.  P. 
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must  say  that  it  now  appears  to  me  so  clear,  that  I  shall  not  send 
it  to  law ;  I  shall  therefore  make  a  declaration  that  one  moiety  did, 
upon  the  death  of  Ellen  Cooper,  descend  on  her  son  George 
Cooper,  and  the  other  moiety  did,  on  the  death  of  Sarah  France, 
descend  upon  her  son  Benjamin  France. 


1850. 
Aug.  1. 

Knight 
Brucb,  V.-C. 

[376] 


In  re  CANN'S  ESTATE. 
(In  re  The  Norfolk  Railway  Company's  Acts.) 

(19  L.  J.  Oh.  376.) 

Under  special  circumstances  the  proceeds  of  the  sale  of  freeholds  may  be 
reinvested  in  copyholds  under  s.  69  of  the  Lands  Clauses  Consolidation 
Act,  1845. 

A  testator  devised  a  freehold  estate  to  John  Ploughman  for 
life,  with  remainder  to  trustees  on  the  usual  trusts  for  sale,  with  a 
direction  to  divide  the  purchase-money  among  certain  specified 
persons.  This  property  was  taken  by  the  above-mentioned  Railway 
Company  under  one  of  their  Acts,  which  was  passed  after  the  Lands 
Glauses  Consolidation  Act,  1845,  and  the  purchase-money  was  paid 
into  Court.  A  reference  was  made  to  the  Master,  on  the  petition  o  f 
the  tenant  for  life,  to  inquire  "  whether  it  was  fit  and  proper,  and 
for  the  benefit  of  the  petitioner  and  the  other  parties  interested,' 
that  a  part  of  the  purchase-money  should  be  laid  out  in  the 
purchase  of  the  freehold  and  copyhold  lands  mentioned  in  a  certain 
proposed  agreement.  The  Master  made  his  report,  whereby  he 
found  that  all  the  persons  interested  in  the  purchase-money  were 
ascertained,  and  were  of  age,  but  that  two  of  them  were  married 
women ;  and  found  also  that  the  agreement  was  fit  and  proper,  and 
for  the  benefit  of  the  persons  interested. 

A  petition  was  now  presented  praying  for  a  confirmation  of  the 
Master's  report  and  consequential  directions,  and  praying  also  that 
the  purchase-money  and  the  fines  and  fees  attending  the  admission 
to  the  copyhold  property  might  be  paid  out  of  the  money  then  in 
Court. 

Mr.  Toller,  for  the  petition. 

Knight  Brucb,  V.-C,  said,  he  doubted  whether  the  Act  authorized 
the  investment  of  purchase-money  arising  from  a  freehold  estate  in 
the  purchase  of  copyhold  property. 


Mr.  Toller  called  the  attention  of  his  Honour  to  the  language 
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of  the  reference  to  the  Master,  who  had  reported  that  it  was  for  the 

benefit  of  all  persons  interested.     He  could  also  state  that  the      estate. 

Master's  attention  had  been  called  to  the  point. 


Mr.  B.  L.  Chapman  for  the  Company. 

Knight  Bruce,  V.-C,  said,  that  upon  the  last  ground  stated  by 
Mr.  Toller  he  would  make  the  order. 


DAVIDSON  v.  PROCTOR  (1). 

(19  L.  J.  Oh.  395—396;  S.  0.  14  Jur.  31.) 

A  testatrix,  under  a  power,  charged  estates  with  a  sum  of  money,  and 
directed  it  to  be  paid  to  such  of  her  mother's  relations  as  her  husband  should 
by  will  appoint,  and  for  want  of  such  appointment  then  to  her  mother's 
relations  according  to  the  Statute  of  Distributions.  The  husband  survived, 
but  did  not  appoint  the  fund  to  any  relation  of  his  wife's  mother :  Held, 
that  the  next  of  kin  of  the  mother  living  at  the  death  of  the  husband  were 
entitled  to  the  fund,  in  default  of  a  valid  appointment  by  the  husband. 

The  testatrix  mentioned  in  the  pleadings,  by  her  will,  executed 
under  a  power  reserved  to  her  by  her  marriage  settlement,  charged 
certain  freehold  estates  in  which  her  husband  had  a  life  interest 
with  the  sum  of  1,500/.,  and  directed  the  same  to  be  *paid  after  her 
death  to  such  of  her  mother's  relations  as  he  should  by  will  appoint, 
and  for  want  of  appointment,  then  to  her  mother's  relations 
according  to  the  Statute  of  Distributions.  The  husband  survived 
the  testatrix,  and  by  his  will  gave  1,4951.,  part  of  the  1,5002.,  to  one 
W.  N.  Alcock,  whom  he  erroneously  stated  to  be  one  of  the  relations 
of  his  late  wife's  mother. 

The  bill  was  filed  by  the  representative  of  the  party  who  was  the 
mother's  sole  next  of  kin  at  the  death  of  the  testatrix,  against  the 
trustees  of  the  settlement  and  the  parties  who  were  the  mother's 
surviving  next  of  kin  (originally  seven  in  number)  living  at  the 
death  of  the  husband  of  the  testatrix,  and  the  representatives  of 
such  as  had  since  died. 

At  the  hearing  on  further  directions  the  question  was  raised, 

whether  the  next  of  kin  of  the  mother  at  the  death  of  the  testatrix, 

or  those  at  the  death  of  the  husband,  became  entitled  to  the  sum  of 

1,4951.  in  consequence  of  the  non-appointment  of  it  by  the  husband 

to  a  relation  of  the  mother. 

(1)  This  case  is  of  doubtful  authority,  and  does  not  appear  to  have  been 
followed.— 0.  A.  S. 


1849. 
Nov.  12, 13. 

Wigbam, 
V.-C. 
[395] 
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Davidson  Mr.  K.  Parker  and  Mr.  J.   T.  Humphry,  for  the  plaintiff, 

Pbootob.     contended,  that  the  limitation  in  the  will  gave  a  vested  interest 

to  the  next  of  kin  of  the  mother  living  at  the  death  of  the  testatrix, 

subject  only  to  be  divested  by  a  valid  appointment  by  her  husband. 

[They  cited  Walsh  v.  WaUinger  (l),  Bird  v.  Wood  (2).] 

The  Solicitor-General,  Mr.  Wood,  Mr.  Amphlett,  Mr.  Greene, 
Mr.  C.  Barber,  and  Mr.  Woodhouse,  appeared  for  the  next  of  kin  of 
the  mother  living  at  the  husband's  death.  In  support  of  the 
argument,  on  behalf  of  those  defendants,  the  following  cases  were 
cited  :  Pope  v.  Wliitcombc  (3),  Harding  v.  Glyn  (4),  Beck  v.  Burn  (6), 
Leeming  v.  Sherratt  (fl),  Brown  v.  Higgs  (7),  Say  v.  Creed  (8),  Burrough 
v.  Philcox  (9). 

Mr.  Buxton  appeared  for  the  trustees. 

Mr.  K.  Parker  replied. 

Wigram,  V.-C. : 

It  is  admitted  that  the  husband,  the  donee  of  the  power,  might 
have  appointed  to  relations  of  his  wife's  mother  who  were  not  her 
next  of  kin  according  to  the  statute,  and  that  in  default  of  such 
appointment,  and  in  the  absence  of  an  express  gift  over,  the  Court 
would  have  implied  a  gift  for  the  benefit  of  the  class  named  as  the 
objects  of  the  power,  although  in  distributing  the  fund  it  would 
have  declined  to  exercise  the  right  of  selection  given  to  the  donee, 
and  would  have  confined  the  distribution  to  the  next  of  kin  according 
to  the  Statute  of  Distributions.  In  the  present  case,  however,  there 
is  an  express  gift  in  favour  of  the  next  of  kin  under  the  statute,  in 
default  of  appointment  by  the  donee.  The  Court  cannot  imply  a 
gift  where  there  is  one  in  express  words.  The  only  question,  there- 
fore, is,  whether  the  benefit  was  intended  for  the  next  of  kin  at  the 
death  of  the  wife,  the  donor,  or  for  the  next  of  kin  at  the  death  of 
the  husband,  the  donee.  Upon  this  question  I  am  of  opinion  that 
the  gift  in  default  of  appointment  is  contingent,  and  that  there  is 
no  gift  except  in  the  direction  to  pay.  The  next  of  kin,  according 
to  the  statute,  living  at  the  death  of  the  husband,  the  donee,  are, 

therefore,  the  parties  to  take  the  fund. 

Decree  accordingly. 

(1)  34  R.  R.  23  (2  Rum.  &  My.  78).  (6)  62  R.  R  1  (2  Hare,  14). 

(2)  25  R.  R.  238  (2  Sim.  &  St.  400).  (7)  4  R.  R.  323  (4  Ves.  708;  8  Vea. 

(3)  17  B.  R.  686  (3  Mer.  689).  561). 

(4)  4  R.  R.  334  (1  Atk.  469).  (8)  71  R.  R.  238  (2  Hare,  580). 

(5)  54  R.  R.  130  (7  Beav.  492).  (9)  48  R.  R.  236  (5  My.  &  Cr.  73). 
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Ex  parte  The  DEAN  and  CHAPTER  of  GLOUCESTER.        mm. 

July  16. 
(19  L.  J.  Ch.  400.)  _ 

A  Railway  Company  took  some  land  which  had  been  demised  by  the  Dean   brooil*VTC 
and  Chapter  of  G.,  for  twenty-one  years  to  a  lessee  on  a  beneficial  lease.         _         ' 
The  Company  settled  separately  with  the  lessee,  and  purchased  the  rever-         *•        J 
sionary  interest  of  the  Dean  and  Chapter,  and  this  purchase-money  was 
ordered  to  be  invested  in  Consols :  Held,  that  the  dividends  to  accrue  on 
this  stock,  after  providing  for  the  amount  of  the  rent  reserved  by  the  lease 
until  the  expiration  of  the  term,  were  not  payable  to  the  Dean  and  Chapter, 
but  ought  to  be  accumulated. 

The  Dean  and  Chapter  of  Gloucester  granted  a  beneficial  lease 
of  land  to  a  lessee  for  twenty-one  years.  A  part  of  this  land  was, 
some  time  before  the  expiration  of  the  lease,  taken  by  a  Railway 
Company.  The  Company  purchased  the  lessee's  interest  separately, 
and  purchased  the  reversionary  interest  of  the  Dean  and  Chapter 
for  the  sum  of  2,5001. 

This  was  the  petition  of  the  Dean  and  Chapter,  praying  that  the 
2,5001.  might  be  invested,  and  that  the  dividends  to  accrue  after 
such  purchase  might  be  paid  to  them. 

Mr.  C.  C.  Barber,  for  the  petition,  stated  the  above  circum- 
stances, and  asked  the  Court  for  an  order  according  to  the  prayer. 

Knight  Bruce,  V.-C,  said  that  he  thought  that,  after  providing 
for  the  payment  to  the  Dean  and  Chapter  of  the  rent  reserved, 
if  such  a  provision  was  necessary,  the  remainder  of  the  dividends 
ought  lo  be  accumulated  until  the  expiration  of  the  period  of 
twenty-one  years  for  which  the  lease  had  been  granted,  and 
added  to  the  principal,  and  that  the  order  ought  to  be  taken  in 
that  form.  9 

Ex  P4rte  BARRETT.  mo. 

(19L.J.Ch.41o.)  JU!^°- 

A  Hail  way  Company  took  some  land  which  had  been  settled  on  A.  for  life,        KNIOItTp 
with  remainder  to  his  issue,  and  the  purchase-money  was  paid  into  Court.  '    '*  ' 

An  agreement  for  investing  this  sum,  with  the  exception  of  30/.,  in  the         L  *  6  J 
purchase  of  other  land,  was  approved  of  by  the  Master.     On  a  petition  for 
carrying  out  the  agreement,  it  was  ordered,  that  the  30/.  should  be  paid  to 
A.,  he  undertaking  to  lay  it  out  in  lasting  improvements. 

R.  Moore,  by  his  will,  bequeathed  a  leasehold  estate,  held  for  a 
term  of  ninety-five  years,  to  Mrs.  Atkins  for  life,  with  remainder  to 
her  issue.  This  estate  was  taken  by  a  Railway  Company,  and  the 
purchase-money  was  paid  into  Court,  and  the  usual  reference  was 
made  to  the  Master  to  inquire  as  to  the  propriety  of  a  proposed 
agreement  for  its  investment  in  land. 
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Ex  parte 
Babbbtt. 


The  Master  made  his  report  approving  of  the  agreement,  under 
which  the  greater  part  of  the  money  in  Court  would  be  laid  out  in 
the  purchase  of  another  leasehold  property. 

This  was  a  petition  praying  for  a  confirmation  of  the  report  and 
consequential  directions,  and  that  the  residue  of  the  money  in 
Court,  being  about  802.,  might  be  paid  to  the  administrator  of 
Mr.  Moore,  who  was  one  of  the  petitioners. 

Mr.  G.  T.  White,  for  the  petition,  asked  that  the  30f.  might  be 
paid  to  the  administrator,  he  undertaking  to  lay  it  out  in  repairs. 

Mr.  B.  L.  Chapman,  for  the  Company. 

Knight  Bruce,  V.-C,  said  that  he  could  not  make  the  order  in 
that  form,  as  the  tenant  for  life  was  bound  to  keep  the  property  in 
a  proper  state  of  repair.  He  had,  however,  made  orders  in  several 
cases  that  small  sums  under  similar  circumstances  should  be  paid 
out  to  persons  entitled  to  the  life  estate,  they  undertaking  that  such 
sums  should  be  laid  out  in  lasting  improvements,  and  he  had  no 
objection  to  make  a  similar  order  in  this  case. 

The  order  was  taken  accordingly  in  this  form. 


1850. 
June  4. 

Lord  CRAN- 

WOBTH, 

V.-O. 

[416] 


BUIGGS   v.  HAETLEY. 

(19  L.  J.  Ch.  416—417  ;  S.  C.  14  Jur.  683;   15  L.  T.  273.) 

A  testator  gave  a  legacy  for  the  best  essay  on  the  subject  of  "  Natural 
Theology,"  treating  it  as  a  science,  and  demonstrating  the  truth  of  the 
evidence  upon  which  it  was  founded,  and  the  perfect  accordance  of  such 
evidence  with  reason,  also  demonstrating  the  adequacy  and  sufficiency  of 
natural  theology  when  so  treated  as  a  science  to  constitute  a  true,  perfect, 
and  philosophical  system  of  universal  religion.  The  testator  also  gave  a 
legacy  for  the  best  essay  upon  "  Emigration  to  America:  "  Held,  that  the 
first  bequest  was  void,  as  being  inconsistent  with  Christianity,  and  the 
second  bequest  was  void  for  uncertainty. 

This  suit  was  instituted  for  the  administration  of  the  estate  of 
William  Jonas  Hartley,  and  a  question  was  now  raised  as  to  the 
validity  of  two  bequests  in  the  will  of  Mr.  Hartley  for  prize  essays : 
one  upon  "  Natural  Theology,"  and  the  other  on  "  Emigration  to 
the  United  States  of  North  America."  A  decree  had  been  made  in 
the  cause,  directing  a  reference  to  the  Master  to  ascertain  who  were 
the  next  of  kin  of  the  testator.  The  Master  had  reported  that  there 
were  four  of  such  next  of  kin,  and  it  was  contended,  on  their  behalf, 
that  the  bequests  were  void. 
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The  testator,  by  his  will,  dated  the  4th  of  October,  1848,  after       brioos 
giving  various  legacies,  gave  and  bequeathed  all  his  personal  estate     hartley. 
and   effects   unto  Major-General  Briggs,  his   executors,  adminis- 
trators and  assigns,  upon  trust  to  convert  the  same  into  money,  and 
pay  thereout  any  debts  due  by  the  testator,  and  also  his  funeral  and 
testamentary  expenses,  and   to  apply  the  residue  as  a  prize  or 
remuneration   to   be    given    and    awarded    by    the  said   Major- 
General  Briggs,  according   to   his   discretion   and   judgment,  for 
the  best  original  essay  which  he  could  procure  on  the  subject  of 
natural  theology,  treating  it  as  a  science,  and  demonstrating  the 
truth,  harmony,  and  infallibility  of  the  evidence  on  which  it  is 
founded,  and  the  perfect  accordance  of  such  evidence  with  reason  ; 
also  demonstrating  the  adequacy  and  sufficiency  of  natural  theology 
when  so  treated  and  taught  as  a  science  to  constitute  a  true,  per- 
fect, and  philosophical  system  of  universal  religion  (analogous  to 
other  universal  systems  of  science,  such  as  astronomy,  &c.)  founded 
on   immutable  facts  and  the  works  of  creation,  and  beautifully 
adapted    to   man's   reason   and   nature,   and   tending,   as    other 
sciences  do,  but  in  a  higher  degree,  to  improve  and  elevate  his 
nature,  and  to  render  him  a  wise,  happy,  and  exalted  being.    The 
testator  then  gave  and  bequeathed  to  the  American  Minister,  who, 
at  the  time  of  his  decease,  might  be  the  accredited  Minister  of  the 
United  States  Government  at  the  British  Court,  the  sum  of  200/. 
sterling,  to  be  paid  to  him  out  of  his  residuary  personal  estate,  upon 
trust  that  he  should,  as  soon  as  conveniently  might  be  after  his 
decease,  lay  out  and  apply  the  said  sum  as  a  prize  or  remuneration 
to  be  given  and  awarded  by  him,  according  to  his  discretion  and 
judgment,  for  the  best  original  essay  which  he  could  procure  on  the 
subject  of  "  Emigration  to  the  United  States  of  North  America," 
and  it  would  be  preferred  by  the  testator  that  the  author  of  such 
essay   should  be  some   well-informed   and   respectable   American 
subject  holding  an  official  situation  under  the  said  United  States 
Government,  either  in  the  Surveying  Department  or  in  the  Public 
Land    Office   Department,  and    thus    having    access    to    official 
reports  and  documents,  and   to   the   most  authentic  resources  of 
information  respecting  the  public  land  and  territories  of  the  said 
United  States :    the  chief  object  of   such  essay  being  to  diffuse 
authentic  and   recent  information  on  the  important  advantages 
which  those  States  present,  both  as  a  field  for   general   emigra- 
tion, and  specially  as  a  field  for  British  emigration.     And  the  said 
essay  should,  therefore,  describe  and  delineate  (as  fully  as  might  be 

88—2 


516  1850.     CH.     19  L.  J.  CH.  416—417.  [r.k. 

Briggb       requisite  for  general  information,  and  for  enabling  a  just  opinion 

Habtlkt.     to  be  formed  on  the  subject)  such  one  or  more  of  the  United  States, 

or  of  the  territories  included  under  their  government,  as  should, 

on  the  whole,  be  considered  to  excel  the  others,  and  to  be  the 

most  advantageous   for   the    aforesaid    purposes    of    emigration, 

[•417]  and  to  be  the  most  eligible  and  *  suitable  for  such  purposes 
in  respect  of  climate,  soil,  and  of  other  local  advantages  and 
natural  resources,  as  well  as  in  respect  of  the  freedom  and 
justice  of  civil  and  political  institutions.  And  in  describing  such 
preferable  state  or  territory,  as  should  thus,  on  the  whole, 
be  considered  both  in  natural  resources  as  well  as  politically 
to  excel  and  surpass  the  others,  and  to  be  the  best  adapted  for 
emigration  and  for  supporting  hereafter  a  numerous,  happy,  and 
civilized  population,  such  essay  should  specify  the  grounds  on 
which  such  preference  or  superiority  was  considered  to  rest,  and 
should  quote  the  authorities  in  support  of  such  opinion.  And  the 
said  essay  being  intended  for  general  circulation  needed  not  to 
exceed  100  pages  octavo  :  respecting  which  essay,  and  also  respect- 
ing the  before-mentioned  essay,  he  had  left  some  further  directions 
and  suggestions  contained  in  a  separate  memorandum  of  like  date 
with  his  will,  but  which  memorandum,  though  here  referred  to,  was 
to  be  considered  as  distinct  from  his  will. 

Mr.  BetheU  and  Mr.  Bacon  appeared  for  two  of  the  next  of  kin, 
and  contended  that  the  bequest  of  3002.  given  for  the  best  essay  on 
natural  theology  ought  to  be  set  aside,  on  the  ground  of  its  tendency 
to  demoralize  society,  and  that  it  would  be  likely  to  create  ill  effects 
upon  the  Constitution  of  this  country  as  now  established,  if  such  a 
doctrine  were  permitted  by  her  Majesty,  through  her  Attorney- 
General,  to  be  disseminated.  It  was  submitted  that  the  effect 
would  be,  if  the  testator's  desire  were  carried  out,  to  establish  a 
deistical  system  and  a  subversion  of  revealed  religion,  which  would 
be  contrary  to  the  laws  of  this  country  and  the  acknowledged  prin- 
ciples upon  which  the  Established  Church  was  founded.  As  to  the 
second  bequest  of  200Z.  to  the  American  Minister,  for  the  best  essay 
upon  emigration,  it  was  contended  that  this  ought  to  be  set  aside, 
on  the  ground  that  it  would  be  the  means  of  inducing  persons  to 
emigrate  to  North  America,  and  ultimately  to  make  themselves 
subjects  of  the  United  States,  and  by  that  means  throw  off  their 
allegiance  to  their  Queen  and  country. 

Mr.  Wray  appeared  for  the  Attorney-General,  and  contended 
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that  the  bequest  for  an  essay  upon  natural  theology  was  perfectly  Briggs 
allowable,  and  could  not  in  any  way  be  treated  as  contrary  to  law.  Hartlky. 
It  would  be  as  absurd  to  say  that  the  "  Bridgewater  Treatises,"  or 
**  Butler's  Analogy,"  or  "  Dr.  Paley's  Works,"  were  not  in  accord- 
ance with  the  law  of  the  land,  as  to  say  that  an  essay,  such  ad 
the  testator  contemplated,  was  likely  to  injure  the  morality  or 
religion  of  the  country.  Supposing  that  the  testator  really 
intended  to  give  a  prize  for  a  work  which  would  promote  the 
doctrine  of  deism,  still  that  would  not  be  contrary  to  law,  since 
a  great  number  of  writers  had  for  many  years  supported  the  same 
view,  and  written  books  upon  the  subject ;  but  it  was  contended 
that  such  a  work  as  this  testator  contemplated  need  not  be  in  any 
manner  inconsistent  with  revealed  religion,  but  it  might  only  tend 
to  show  the  wisdom  of  God  in  the  creation  to  be  inferred  from  the 
works  of  nature. 

Mr.  Lloyd,  Mr.  Fisher  and  Mr.  C.  Hall,  appeared  for  the  other 
next  of  kin. 

The  American  Minister  was  not  represented. 

The  Vice-Chancellor  : 

I  cannot  conceive  that  the  bequest  in  the  testator's  will  is  at  all 
consistent  with  Christianity;  and,  therefore,  it  must  fail.  The 
second  bequest  is  given  in  such  a  way  as  to  be  void  for  uncertainty. 
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IN    THE    QUEEN'S    BENCH. 


185°-  In  re  JONES  v.   JAMES  (1). 

Jan.  30,  81.  ' 
(19  L.  J.  Q.  B.  257—259;  S.  C.  1  L.  M.  &  P.  65.) 

The  defendant,  who  resided  out  of  the  jurisdiction  of  theC.  county  court, 
*-         -J  was  served  with  a  summons  on  the  part  of  the  plaintiff,  dated  the  3rd  of 

January,  1850,  calling  on  him  to  appear  before  that  county  court  on  the 
25th  of  January.  The  defendant  was  served  at  the  same  time  with  an  order 
of  the  Judge  of  that  court,  dated  the  30th  of  October,  1847,  giving  the 
plaintiff  leave  to  issue  a  summons.  It  did  not  appear  whether  any  plaint 
had  been  levied  before  the  making  of  that  order.  On  the  19th  of  January 
the  defendant  left  a  notice  with  the  clerk  of  the  county  court,  stating  that 
he  intended  to  rely  on  the  Statute  of  Limitations  as  a  bar  to  the  action. 

This  Court  refused  the  application  of  the  defendant  for  a  prohibition  to 
prevent  the  Judge  of  the  county  court  from  proceeding  in  the  suit ;  because, 
[  *258  ]  assuming  it  to  be  doubtful  *whether  the  order  were  valid  and  authorized 

the  summoning  the  defendant,  the  latter,  by  taking  the  step  of  serving  the 
notice  relying  on  the  Statute  of  Limitations,  had  waived  the  right  of 
examining  into  the  regularity  of  the  process  by  which  he  had  been 
summoned  to  appear. 

This  was  a  motion  for  a  prohibition  to  the  Judge  of  the  county 
court  of  Cardiganshire,  at  Aberysthwyth,  to  prevent  his  proceed- 
ing to  hear  a  certain  plaint  for  a  money  demand  in  the  above- 
mentioned  court  by  Jones  against  James. 

It  appeared  that  the  defendant,  who  had  for  five  years  last  past 
been  living  in  the  neighbourhood  of  London  and  within  the  juris- 
diction of  the  Middlesex  County  Court,  was,  in  the  month  of  January, 
1850,  served  with  a  summons  at  the  suit  of  the  plaintiff  out  of  the 
county  court  of  Cardiganshire,  dated  the  3rd  of  January,  1850, 
requiring  the  defendant  to  appear  before  the  Judge  of  that  court 
on  the  25th  of  the  same  month.  The  defendant  was  also  served  at 
the  same  time  with  an  order  of  the  same  Judge,  dated  the  80th  of 
October,  1847,  granting  leave  to  the  plaintiff  to  issue  a  summons 
upon  the  defendant.  On  the  19th  of  January,  1850,  the  defendant 
left  a  written  notice,  dated  the  same  day,  with  the  clerk  of  the 
county  court,  stating  that  he  intended  to  rely  on  the  defence  of  the 
Statute  of  Limitations  as  an  answer  to  the  plaintiff's  claim.  This 
the  clerk,  according  to  the  usual  practice,  sent  on  to  the  plaintiff. 
The  affidavits  on  both  sides  were  silent  as  to  whether  any  plaint 
had  been  entered  before  the  order  of  the  80th  of  October,  1847,  had 
been  obtained.     The  plaintiff  swore  that  the  cause  of  action  arose 

(1)  Foil.   Moore    v.    Oamgee   (1890)  L.  T.  152,  C.  A.;  Alder$on  v.  PalfUer 

25  Q.  B.  D.  244,  59  L.  J.  Q.  B.  505 ;  [1901]  2  K.  B.  833,  837,  70  L.  J.  K.  B. 

cited,  Farquharson  v.  Morgan  [1894]  1  935,  85  L.  T.  210,  C.  A. 
Q.  B.  552,  563,  63  L.  J.  Q.  B.  474,  70 
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in  Cardiganshire,  and  that  he  had  not  been  able  to  discover  where        in  re 
the  defendant  resided  until  the  previous  month  of  December. 


The  rule  nisi  having  been  obtained  on  the  28rd  of  January, 

Sir  John  Bailey  showed  cause  (Jan.  80)  : 

First,  this  motion  is  too  late.  The  defendant  has  taken  the 
step  of  appearing  in  the  county  court,  and  has  there  set  up  the 
defence  of  the  Statute  of  Limitations.  After  thus  acknowledging 
the  authority  of  that  court,  he  is  not  in  a  condition  to  move  for  a 
prohibition  :  Jagoe  on  County  Courts,  p.  25. 

(Erle,  J. :  Where  an  inferior  Court  has  no  jurisdiction  from  the 
beginning,  a  party  by  taking  a  step  in  a  cause  before  it,  does  not 
waive  his  right  to  object  to  the  want  of  jurisdiction.  But  juris- 
diction is  sometimes  contingent ;  in  such  case,  if  the  defendant  does 
not,  by  objecting  at  the  proper  time,  exercise  his  right  of  destroying 
the  jurisdiction,  he  cannot  do  so  afterwards.) 

Secondly,  the  county  court  had  jurisdiction  over  the  suit.  The 
order  empowering  the  plaintiff  to  sue  the  defendant  in  that  court 
was  made  under  the  powers  of  stat.  9  &  10  Vict.  c.  95,  s.  60  (l). 
It  is  a  perfectly  valid  order,  and  subsisting  to  the  present  time. 
There  is  no  clause  in  the  Act  limiting  the  operation  of  such  an 
order  to  any  number  of  years.  Though  he  has  not  served  it  for 
two  years,  the  plaintiff  has  been  guilty  of  no  laches,  for  he  swears 
that  he  did  not  know  where  the  defendant  resided  until  the  month 
previous  to  effecting  the  service. 

M.  Lloyd,  in  support  of  the  rule : 

First,  the  defendant  is  not  precluded  from  having  this  rule  made 
absolute  by  giving  notice  of  his  intention  to  rely  on  the  Statute  of 
Limitations.  According  to  the  practice,  notice  of  such  a  defence 
must  in  all  cases  be  given  five  days  before  the  hearing,  or  a  defen- 
dant will  be  prevented  from  availing  himself  of  it.  The  case  was 
to  be  heard  on  the  25th  of  this  month.  It  was  necessary  to  preserve 
the  defendant's  right,  that  he  should  give  the  notice  on  the  19th 
at  the  very  latest.  The  step  therefore  cannot  be  considered  a 
voluntary  proceeding  in  the  suit  by  the  defendant.  He  did  not  like 
to  rely  altogether  on  his  application  to  this  Court.     Secondly,  the 

(1)  See  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  74, 
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in  re        order  of  the  80th  of  October,  1847,  does  not  warrant  the  present 
9a  proceedings  against  the  defendant.     It  is  not  within  the  meaning  of 

jambs.  j.j)e  statute,  that  a  plaintiff  should  be  enabled  to  act  upon  an  order 
of  this  sort  granted  two  or  three  years  before.  The  order  must  be 
deemed  to  have  expired  when  not  served  within  a  reasonable  time. 
In  granting  such  an  order,  the  Judge  has  to  exercise  a  discretion. 
In  so  long  a  period  of  time,  the  circumstances  of  the  parties  may 
have  materially  altered,  and  they  may  have  changed  their  residence  ; 

[  *25s>  ]  go  *that  had  the  application  been  made  under  the  altered  position 
of  the  parties,  the  Judge  would  have  refused  to  make  any  such 
order.  The  plaintiff  ought  to  have  applied  for  a  fresh  order  when 
he  found  out  where  the  defendant  resided.  Moreover  it  does  not 
appear  that  the  order  was  made  in  this  action.  It  is  not  shown 
that  any  plaint  existed  when  the  order  was  made  in  October,  1847- 
The  Court  will  not  presume  that  there  was  any. 

(Erle,  J. :  It  is  the  duty  of  the  clerk  of  the  court  to  enter  the 
plaints  in  a  book.  It  would,  therefore,  have  been  very  easy  for  you 
to  have  ascertained  whether  a  plaint  had  been  entered.  From  the 
silence  of  your  affidavits  on  the  point,  I  rather  feel  disposed  to 
draw  the  inference  that  the  date  of  the  plaint  preceded  the  date  of 
the  order.) 

Had  any  plaint  existed  to  warrant  the  granting  the   order,  the 
plaintiff  might  with  equal  facility  have  shown  it. 

Cur.  adv.  vult. 
Erle,  J.  now  said  : 

This  case  is  one  over  which  the  county  court  of  Cardiganshire 
would  clearly  have  jurisdiction  if  the  order  of  the  80th  of  October 
be  a  valid  subsisting  order.  But  it  is  not  necessary  for  me  to  decide 
whether  that  order  be  a  valid  subsisting  order,  or  whether  in  fact 
any  plaint  had  been  entered  before  the  order  was  granted,  or  whether 
in  point  of  law  the  entering  a  plaint  be  a  condition  precedent  to  the 
Judge's  authority  to  allow  a  summons  to  issue :  for,  according  to  my 
view  of  the  law,  the  Judge  of  the  county  court  would  have  juris- 
diction in  the  suit  if  the  defendant  proceeded  in  it  without  making 
the  objection.  Now,  it  is  shown  that  after  having  been  served  with 
the  order  and  summons  the  defendant  appeared  before  the  county 
court,  and  did  what  was  equivalent  to  pleading  by  serving  the  clerk 
of  the  court  with  notice  of  his  intention  to  defend  himself  by  setting 
up  the  Statute  of  Limitations  as  a  bar  to  the  plaintiff's  claim. 
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Assuming,  therefore,  that  the  order  be  of  doubtful  validity,  I  am  of         in  re 
opinion  that  by  thus  coming  in  and  pleading,  the  defendant  haa        j0*ES 
deprived   himself   of   the  power  of  examining  minutely  into  the       Jambs. 
regularity  of  that  process  by  which  he  was  called  upon  to  appear, 
and  that  as  against  him  it  must  be  considered  as  perfectly  valid. 
The  rule,  therefore,  must  be  discharged. 

Rule  discliarged. 

HELLIKB   v.  SILLCOX(l).  imo. 

(19  L.  J.  Q.  B.  295—296 ;  S.  C.  14  Jur.  573.)  */»***. 

Where  the  plaintiff  was  entitled  to  a  cottage  after  his  mother's  death,  and         l  296  J 
the  defendant  had  resided  in  it  with  the  mother,  rent  free,  until  her  death, 
and  had  since  continued  in  possession,  and  had  paid  no  rent,  it  was  held 
that  the  plaintiff  might  recover  in  an  action  for  use  and  occupation. 

Assumpsit  for  use  and  occupation. 

Plea :  Non  assumpsit. 

At  the  trial,  before  Erie,  J.  at  the  last  Dorchester  Assizes,  it 
appeared  that  the  action  was  brought  to  recover  damages  for  the 
occupation  by  the  defendant  of  a  copyhold  tenement,  under  the 
following  circumstances. 

On  the  death  of  the  plaintiff's  father  the  cottage  in  question 
descended  to  the  plaintiff,  subject  to  a  customary  right  in  the  widow 
during  her  life.  The  defendant,  who  had  married  a  sister  of  the 
plaintiff,  occupied  with  the  widow  during  her  lifetime,  and  after  her 
death  remained  in  possession  of  the  cottage.  He  did  not  appear  to 
have  paid  any  rent,  either  to  the  widow  or  to  the  plaintiff.  The 
plaintiff  was  admitted  as  tenant  of  the  cottage  shortly  before  the 
action.  Under  these  circumstances,  it  was  objected  that  use  and 
occupation  would  not  lie.  The  learned  Judge  reserved  leave  to  the 
defendant  to  move  to  enter  a  nonsuit  on  that  point,  and  the  plaintiff 
had  a  verdict  for  45  J.     In  this  Term, 

Crowdcr  moved  for  a  rule  nisi  to  enter  a  nonsuit  according  to        [  296  ] 
the  leave  reserved  : 

Use  and  occupation  will  not  lie  without  proof  of  a  tenancy  between 
the  parties  ;  a  mere  continuance  of  occupation  by  the  defendant  is 
not  sufficient.  Cripps  v.  Blank  (2)  is  a  stronger  case  than  the 
present.  There,  the  plaintiff  having  title  to  the  land,  sued  the 
defendant  who  had  received  possession  from  a  third  party,  and  it 

(1 )  Cited,  Phillips  v.  Horn/ray  ( 1 883)      (affd.  1 1  App.  Cas.  4  66). 
24  Ch.  Div.  439,  461,  52  L.  J.  Cb.  833  (2)  30  B.  K.  521  (9  Dowl.  &  Ry.  480). 
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was  held  that  use  and  occupation  could  not  be  maintained,  notwith- 
standing the  defendant  had  said  he  did  not  consider  the  land  as  the 
plaintiff's,  but  said  if  he  would  prove  his  right  he  would  pay  his 
rent.  This  action  can  only  be  supported  on  the  ground  of  a 
contract  between  the  parties  :  Birch  v.  Wright  (l).  Here  the  defen- 
dant is  in  possession  not  under,  but  adversely  to  the  plaintiff,  and 
the  proper  mode  of  proceeding  is  by  ejectment. 

Cur.  adv.  vult. 
On  a  subsequent  day, 

Lord  Campbell,  Ch.  J.,  said: 

There  will  be  no  rule  in  this  case.  The  question  was  whether 
an  action  for  use  and  occupation  would  lie,  the  count  being  on  a 
quantum  meruit.  We  think  it  will,  as  the  defendant  occupied  the 
cottage  by  the  plaintiff's  permission.  The  plaintiff  was  the  rever- 
sioner, and  the  defendant,  who  had  married  the  daughter  of  the 
tenant  for  life,  lived  in  the  cottage  with  her,  and  remained  in 
possession  of  it  after  her  death.  Therefore  he  was  not  a  trespasser, 
and  he  set  up  no  adverse  title  to  the  premises.  Use  and  occupation 
may  well  lie  without  a  demise,  and  this  mode  of  suing  is  not 
converting  a  trespass  into  an  action  for  use  and  occupation. 

Rule  refused. 


185  >. 
Jan.  25. 

Bail  Court. 
[805  ] 


GODDAED  v.  MANSFIELD. 

(19  L.  J.  Q.  B.  305—308 ;  S.  0.  1  L.  M.  &  P.  25.) 

M.  built  a  ship  for  Q.  and  others,  and  also  purchased  stores  for  the  vessel 
on  his  own  credit.  On  a  reference  of  all  matters  in  difference  between  M. 
and  G.,  G.  took  upon  himself  the  payment  of  the  bills,  and  requested  the 
umpire  to  fix  the  liability  in  respect  of  them  upon  him.  The  umpire 
directed  G.  to  pay  to  M.  the  balance  which  he  found  due  to  the  latter  after 
giving  G.  credit  for  the  amount  of  the  bills  ;  he  then  awarded  that  G. 
should  be  solely  liable  in  respect  of  the  bills,  and  should  execute  a  bond  to 
indemnify  M.  against  them ;  and  then  ordered  that  after  G.  had  paid  the 
balance  and  the  bills  the  parties  should  execute  mutual  releases  of  all 
claim 8  and  demands  whatsoever,  and  that  the  form  of  the  releases  should 
be  settled  by  P.  in  case  of  dispute. 

The  Court  refused  to  set  aside  the  award,  holding  that  the  umpire  had 
authority  to  order  G.  to  be  liable  for  and  to  pay  the  bills,  and  to  execute 
the  bond  of  indemnity  ;  and  that  although  the  delegation  to  P.  of  authority 
to  settle  the  releases  was  void,  it  did  not  affect  the  validity  of  the  award, 
even  if  it  vitiated  the  whole  of  the  direction  as  to  the  giving  releases. 

This  was  a  motion  to  set  aside  an  award. 

It   appeared  on   the  affidavits   that  J.  Mansfield,  who  was  a 

(l)  1  R.  R  223  (1  T.  R.  378). 
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ship-builder,  had  been  employed  by  certain  persons  to  build  and  fit  goddard 
out  a  ship  for  them.  T.  B.  Goddard  was  one  of  them,  and  acted  as  Mansfield. 
ship's  husband.  Mansfield  had  ordered  a  variety  of  stores  on 
account  of  the  ship,  and  had  rendered  himself  liable  to  the  trades- 
men who  supplied  them.  The  bills  for  these  stores  are  the  bills 
mentioned  in  the  award.  Goddard  was  only  liable  to  Mansfield  in 
respect  of  the  building  the  ship,  and  in  respect  of  these  bills  as 
being  one  of  the  part  owners  in  the  ship. 

Differences  as  to  the  accounts  having  arisen  between  Mansfield 
and  Goddard,  they  entered  into  an  agreement  in  writing,  by  which 
all  matters  in  difference  between  them  were  referred  to  arbitration. 
There  was  a  clause  for  making  the  agreement  a  rule  of  the  Court 
of  Queen's  Bench.  The  award,  which  was  made  on  the  25th  of 
October,  1849,  by  the  umpire,  after  reciting  the  agreement  of 
reference  and  the  reference  to  the  umpire,  was  in  these  terms : 
"  I  do  find  and  award  that  there  is  justly  due  and  owing  from 
the  said  T.  B.  Goddard  to  the  said  J.  Mansfield,  the  sum  of 
2161.  08. 5d.,  upon  a  balance  of  all  accounts  submitted  tome  between 
the  said  parties ;  and  I  do  also  award,  order  and  direct  that  the  said 
sum  of  216/.  08.  5d.  shall  be  paid  by  the  said  T.  B.  Goddard  to  the 
said  J.  Mansfield  on  or  before  the  1st  day  of  December  next,  and 
that  upon  such  payment  being  made,  and  also  upon  payment  by 
the  said  T.  B.  Goddard  of  the  several  sums  of  money  hereinafter 
mentioned,  mutual  releases  of  all  claims  and  demands  whatsoever 
shall,  if  required,  be  made  and  executed  *by  each  of  them,  the  said  [  ♦3or>  ] 
T.  B.  Goddard  and  J.  Mansfield,  to  the  other  of  them,  and  that  the 
form  of  such  mutual  releases  shall  be  finally  settled  by  Mr.  John  E. 
Parr,  of  the  Temple,  London,  as  counsel  between  the  said  parties, 
in  case  they  shall  differ  and  dispute  about  the  same,  and  that  the 
expenses  of  any  such  release  shall  be  borne  and  paid  by  such  of  the 
parties  as  shall  require  the  same  ;  and  I  do  further  award  and 
determine  that  the  said  T.  B.  Goddard  shall  remain  and  be  solely 
liable  for  the  payment  and  discharge  of,  and  that  on  being  required 
by  the  said  J.  Mansfield  so  to  do,  shall,  by  bond,  at  his  own  expense, 
well  and  effectually  indemnify  and  save  harmless  the  said  J.  Mans- 
field, from  and  against  all  claims,  demands  and  liability  whatsoever, 
for  and  in  respect  of  the  payment  of  the  several  bills  and  accounts 
following,  the  same  respectively  being  sums  of  money  for  which 
I  have  given  the  said  T.  B.  Goddard  credit  in  his  said  accounts, 
leaving  the  balance  of  the  said  sum  of  2161.  08.  5d.,  which  I  have 
found  and  awarded  to  be  due  from  and  to  be  paid  by  the  said 


5fc24  1850.     Q.  B.     19  L.  J.  Q.  B.  806.  [r.r. 

Goddabd  T.  B.  Goddard  to  the  said  J.  Mansfield,  in  manner  aforesaid."  (Here 
Mansfikld.  followed  a  list  of  bills,  specifying  the  tradesmen's  names  and  the 
sums  due  to  each,  amounting  in  all  to  7961.)  "And  I  do  also 
award  and  order  that  the  costs  and  expenses  incident  to  and 
incurred  by  this  umpirage  and  award,  amounting  to  the  sum  of 
15/.  108.  6d.,  shall  be  paid  by  the  said  T.  B.  Goddard  and  J.  Mans- 
field in  equal  shares.     In  witness,"  &c. 

A  rule  nisi  to  set  aside  the  award  was  obtained  on  the  part  of 
Goddard  (Nov.  21,  1849),  and  stated  the  following  grounds:  First, 
that  the  umpire  has  exceeded  his  authority  in  this,  that  he  had  no 
power  to  order  the  mutual  releases  on  certain  future  events,  as 
mentioned  in  the  said  award,  and  in  respect  of  all  claims  and 
demands,  without  confining  such  releases  to  claims  and  demands 
existing  at  the  date  of  the  submission.  Secondly,  that  it  is  uncer- 
tain to  what  claims  and  demands  and  up  to  what  time  the  releases 
were  to  extend.  Thirdly,  that  the  umpire  had  no  power  to  reserve 
or  delegate  authority  to  John  Edward  Parr,  Esq.,  to  settle  such 
releases,  or  to  award  releases  to  be  settled  by  a  third  party,  or  to 
award  that  they  should  be  settled  by  the  said  John  Edward  Parr, 
Esq.  Fourthly,  that  the  umpire  had  no  power  to  deal  and  make 
arrangement  as  he  has  done  with  the  bills  and  accounts  mentioned 
in  the  said  award  and  with  future  rights  and  liabilities,  in  respect 
of  the  same,  or  to  include  the  same  in  the  balance  of  the  accounts, 
or  to  award  that  the  said  T.  B.  Goddard  should  remain  and  be 
solely  liable  to  the  same,  or  to  interfere  with  or  affect  the  liabilities 
of  the  said  T.  B.  Goddard,  with  reference  to  the  other  shareholders 
in  the  ship.  Fifthly,  that  the  umpire  had  no  power  to  order  a  bond 
of  indemnity  as  he  has  done ;  and  that  the  amount  of  such  bond 
ought  to  have  been  specified. 

It  appeared  by  the  affidavits  in  answer,  that  it  had  been  agreed 
before  the  umpire  that  the  umpire  should  charge  Goddard  with  the 
payment  of  the  bills  above  mentioned,  and  fix  the  liability  of  them 
on  him,  and  give  him  credit  for  the  amount  in  the  account  between 
himself  and  Mansfield. 

Stock  now  showed  cause  : 

The  award  is  substantially  good.  If  it  be  defective  in  any  minor 
particular,  that  portion  is  separable.  The  direction  in  the  award 
as  to  the  payment  of  the  bills  is  unobjectionable.  The  reference 
was  a  reference  of  all  matters  in  difference ;  therefore,  though  there 
was  no  clause  empowering  the  umpire  to  say  what  should  be  done 
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by  the  parties,  he  had  power  to  order  Goddard  to  pay  the  bills,  as  Goddabd 
the  question  respecting  the  liability  to  discharge  them  was  a  matter  Mansfield. 
in  difference  before  him.  Besides,  Goddard  expressly  agreed  before 
the  umpire  to  take  upon  himself  the  liability  as  between  the  two. 
Had  that  liability  not  been  fixed  upon  him,  the  balance  which  he 
would  have  been  ordered  to  pay  to  Mansfield  would  have  been 
increased  by  796/.,  the  amount  of  the  bills.  This  direction,  there- 
fore, is  in  fact  in  Goddard's  favour,  and  a  party  cannot  move  to  set 
aside  an  award  because  the  award  is  too  favourable  to  himself: 
Brouhhaw  v.  The  East  and  West  India  Docks  and  Birmingham 
Junction  Railway  Company  (j).  The  umpire  had  power  to  order  an 
indemnity  bond  to  be  given.  He  could  not  secure  Mansfield  from 
liability  from  these  bills  by  any  other  method.  Cooke  v.  *Whor-  [#307] 
wood  {2),  Philips  v.  Knightley  (s) ,  and  Brown  v.  Watson  (4),  are  clear 
authorities  on  this  point.  Even  assuming  that  tlte  award  of  the 
indemnity  bond  be  beyond  the  umpire's  power  to  order,  the  award 
will  be  only  bad  pro  tanto.  Though  the  award  in  terms  orders 
mutual  releases  of  all  claims  and  demands  whatsoever,  the 
generality  of  the  expression  is  practically  restricted  to  claims  and 
demands  existing  at  the  time  of  the  reference  ;  for,  as  far  as  regards 
any  other  claims,  the  direction  may  be  rejected :  Picketing  v. 
Watson  (6).  •  Probably,  the  clause  providing  for  the  settling  any 
disputes  as  to  the  form  of  the  releases  by  Parr  is  an  excess  of 
authority,  but  it  is  clearly  separable  from  the  rest,  and  may  be 
treated  as  surplusage :  Kendrick  v.  Davies  (6).  Manser  v.  Heaver  (7) 
shows  that  a  reservation  of  a  power  to  settle  future  differences, 
though  an  excess  of  authority,  is  clearly  separable.  Even  if  the 
whole  direction  as  to  giving  mutual  releases  be  deemed  to  be 
vitiated,  it  may  be  struck  out  without  affecting  the  remainder  of 
the  award:  Doe  d.  Williams  v.  Richardson  (8). 

Bovill9  in  support  of  the  rule : 
The  award  is  bad  altogether.     Though  Goddard  agreed  to  pay 
the  bills,  the  umpire  had  no  power  to  order  him  to  remain  solely 
liable. 

(Erlb,  J. :    That  means  as  between   Goddard   and   Mansfield. 

(1)  76  E.  B.  349  (12  Q.  B.  562  ;  17  (4)  64  U.  B.  752  (6  Bing.  N.  C.  118). 
L.  J.  Q.  B.  362).                                             (5)  2  W.  Bl.  1117. 

(2)  2  Wm*.  Sauiid.  337.  (6)  49  R.  B.  723  (5  Dowl.  P.  C.  693). 
(:*)  2  Str.  903  ;    S.   C.  in   note   to          (7,  37  B.  B.  426  (:J  B.  &  Ad.  295). 

Fisher  v.  Pimblei/,  11  East,  190.  (8)  21  B.  B.  513  (8  Taunt.  697). 
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Goddard     The  award  does  not  affect  Goddard's  rights  or  liabilities  as  to  other 
Mansfield,    parses.) 

The  award  of  the  indemnity  bond  is  an  excess  of  authority. 
Though  Goddard  agreed  to  pay  the  bills,  he  never  consented  to 
execute  such  a  bond.  In  Cooke  v.  Whorwood  the  submission  is 
not  set  out  in  the  report.  It  may  be  said  that  it  gave  the  arbitrator 
power  to  award  the  execution  of  a  bond.  The  only  decision  in 
this  case  was,  that  the  arbitrator  may  not  order  a  party  to 
enter  into  a  bond  with  sureties :  [He  cited  Brown  v.  Watson  ; 
Philips  v.  Knightley;  Ross  v.  Boards  (i) ;  Pickering  v.  Watson; 
and  Kendrick  v.  Davies.~\  It  is  admitted  on  the  other  side  that 
the  delegation  of  authority  to  Parr  cannot  be  supported.  In  re 
Tandy  (2)  is  conclusive  to  that  effect.  The  direction  is  also  too 
extensive.  It  proposes  that  the  releases  should  cover  claims 
beyond  the  submission.  Therefore,  the  whole  portion  of  the 
award  as  to  the  releases  is  faulty.  All  the  portions  of  the  award 
are  bound  up  together.  One  cannot  be  rejected  without  affecting 
the  rest.  Hence,  if  the  award  be  bad  as  to  the  releases  or  as  to 
the  indemnity,  it  must  be  set  aside  altogether:  Tomlin  v.  The 
Mayor,  dtc.  of  Fordwich  (a). 

Erle,  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  The  award 
orders  four  things  to  be  done.  First,  it  directs  Goddard  to  pay 
216/.  to  Mansfield  ;  about  this  part  there  is  no  dispute.  Secondly, 
it  in  effect  orders  Goddard  to  pay  certain  bills,  amounting  to  796/. 
It  appears,  that  these  were  bills  for  which  Mansfield  had  rendered 
himself  liable,  and  that  they  were  for  stores  supplied  for  the  use 
of  the  ship,  of  which  Goddard  was  one  of  the  part  owners.  The 
affidavit  of  the  umpire  shows  that  Goddard  before  the  umpire  took 
upon  himself  the  payment  of  these  bills  and  requested  the  umpire 
to  fix  the  liability  in  respect  of  them  upon  him,  and  to  give  him 
credit  for  the  same  in  the  account  between  Mansfield  and  himself. 
[  *308  ]  *Having  requested  the  umpire  to  pursue  this  course,  it  is  clearly 
not  admissible  in  him  to  say  that  the  umpire  had  no  authority  to 
deal  with  this  as  a  matter  in  difference,  and  to  direct  him  to  dis- 
charge these  debts.  The  award,  in  the  third  place,  directs  that 
Goddard  shall  execute  a  bond  to  indemnify  Mansfield  against  these 

(1)  47  R.  R.  590  (8  Ad.  &  El.  290;  (3)  44  R.  R.  382  (5  Ad.  &  El.  147 ; 

S.  C.  7  L.  J.  (N.  S.)  Q.  B.  209).  8.  (\  5  L.  J.  (N.  S.)  K.  I).  209). 

(U)  61  R.  R  845  (9  Dowl.  P.  6.  1014). 
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debts.     Upon    the    authorities  I  am  inclined  to  think  that  the     Ooddabd 

umpire  had  authority  to  order  the  giving  of  such  a  bond.     Cooke  v.    Mansfield. 

Whorwood  shows  that  when  a  debt  is  in  dispute  the  arbitrator  has 

authority  to  fix  the  payments  to  be  made  by  instalments  at  a  future 

time,  and  to  order  the  defendant  to  secure  the  payment  of  those 

instalments  by  a  bond.    The  judgment  in   that  case,  I  think, 

amounts  to  a  decision  not  only  that  an  award  that  the  defendant 

should  execute  a  bond  with  sureties  is  bad,  but  also  that  an  award 

of  a  bond  from  the  defendant  alone  is  valid.     It  is  suggested  that 

in  that  case  the  submission  which  is  not  stated  in  the  report  may 

have  given  the  arbitrator  power  to  order  a  bond,  but  I  take  it  that 

that  cannot  have  been  the  case,  for  if  it  had  the  point  would  have 

been  too  clear  for  argument.    It  seems  to  me  to  follow,  from  the 

principle  of  that  case,  that  if  an  arbitrator  may  order  a  bond  to 

secure  the  payment  of  money  at  a  future  time,  he  may,  when  he 

is  empowered  to  settle  the  liability  in  respect  of  debts  due  to  third 

parties,  be  authorized  to  order  the  execution  of  a  bond  applicable 

to  the  circumstances,  namely,  a  bond  of  indemnity.    But  the  case 

of  Brown  v.  Watson  is  a  direct  authority  that  an  arbitrator  has  a 

right  to  order  an  indemnity  when  he  has  authority  to  order  the 

liability  as  to  the  discharge  of  certain  debts  to  be  transferred  from 

one  party  to  the  other.    It  is  also  to  be  observed  that  an  indemnity 

bond  would  only  operate  as  the  award  itself  operates,  namely,  as 

between  the  parties,  to  transfer  all  the  liability  as  to  these  debts 

from  Mansfield  to  Goddard.     I  think,  therefore,  that  this  direction 

as  to  the  indemnity  is  within  the  umpire's  authority.     Even  if  I 

am  wrong  in  this  view,  it  appears  to  me  to  be  a  part  of  the  award 

clearly  separable  from  the  rest,  which  might  stand  good  without 

it.     The  fourth  matter  is  the  direction  to  execute  mutual  releases. 

The  concluding  provision  in  that  direction,  that  they  are  to  be 

settled  by  Parr  in  case  of  dispute,  is  clearly  bad.     But  whether 

that  affects  the  rest  of  the  direction  as  to  the  releases  or  not  is 

not  material  to  decide,  for  the  award  of  mutual  releases  effects 

nothing  that  the  award  itself  would  not  effect  without  them ;  and 

even  if  the  direction  be  unwarranted,  it  is  clearly  separable  and 

will  not  vitiate  the  award  which  is  otherwise  good.     The  rule  must 

be  discharged  altogether,  for   a  rule  is  never   made  absolute  to 

set  aside  the  bad  part  of  an  award,  when  it  ought  to  be  discharged 

as  to  the  rest.     The  bad  part  simply  falls  inoperative. 

Rule  discharged. 
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imo.  JOHNSON   v.   LATHAM. 

May  8.'  (l&  ^-  J-  Q-  B.  329-  334  ;  S.  C.  1  L.  M.  &  P.  348;   15  L.  T.  211.) 

Sail  (hurt  ^  a  ru*e  °'  re*erence  °f  a  cause  and  all  matters  in  difference,  the  arbi- 

r  Q9Q  1  trator  had  power  to  determine,  define  and  adjust,  and  for  ever  set  at  rest  all 

disputes  touching  all  and  all  manner  of  rights  of  water  or  depths  of  weir ; 
and  was  authorized  to  order  to  be  erected  and  put  up,  and  for  ever  thereafter 
to  be  kept  in  repair,  any  erections  in  or  about  the  weir  of  the  defendant, 
&c.  It  was  also  ordered  that,  in  the  event  of  any  application  being  made 
to  the  Court  on  the  subject  of  the  award,  the  Court  if  it  should  see  fit 
should  have  power  to  send  the  matters,  any  or  either  of  them,  back  to  the 
arbitrator  for  his  reconsideration  and  determination.  The  award  ordered 
that  the  defendant  was  entitled  to  keep  and  maintain  his  weir  at  the  depth 
of  fourteen  inches  and  no  more.  It  proceeded  to  direct  that  for  the  purpose 
of  defining  and  perpetuating  the  depth  at  which  the  defendant  might  main- 
tain the  weir,  "such  durable  marks  and  erections  be  placed  on  the  land 
adjoining  the  weir  as  B.  may  direct,"  &c. 
8  330  ]  On  a  motion  for  a  rule  to  pay  the  amount  of  costs  pursuant  to  the 

award,  the  Court  held,  that  the  direction  in  the  award  as  to  the  depth  of 
the  weir  was  sufficiently  certain,  but  that  the  award  was  not  final,  since  the 
direction  that  such  durable  marks  should  be  placed  as  B.  should  direct,  was 
a  delegation  to  B.  of  the  arbitrator's  authority,  and  consequently  bad ;  and 
that  the  bod  part  was  not  separable,  as  the  consideration  for  the  submission 
was  not  only  the  settling*  existing  differences,  but  the  for  ever  setting  at 
rest  of  all  disputes  touching  the  water  rights,  which  latter  object  was 
attempted  to  be  effected  by  the  faulty  direction.  The  Court  consequently 
discharged  the  rule,  but  remitted  the  award  to  the  arbitrator  to  ream  aider 
the  prospective  directions  which  should  be  given  for  the  purposes  of  defining 
and  perpetuating  the  depth  of  the  weir. 

This  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  he  should 
not  pay  to  the  defendant  172/.,  being  the  balance  of  costs  pursuant 
to  the  rule  of  Court  referring  the  matters  to  arbitration,  the  Master's 
allocatur  thereon,  and  the  award  made  between  the  parties. 

The  plaintiff  had  brought  an  action  on  the  case  against  the  defen- 
dant for  having,  as  was  alleged,  improperly  penned  back  on  the 
plaintiff's  corn-mill  and  lands  the  water  of  the  river  Dane  by  means 
of  a  certain  weir  across  the  river  belonging  to  a  silk-mill  of  the 
defendant,  which  the  plaintiff  contended  the  defendant  had  raised  to 
an  improper  and  unusual  height,  but  which  thedefendant  denied. 
Many  other  points  were  raised  in  the  pleadings  in  the  action.  The 
matters  in  dispute  in  the  action  were  referred  to  arbitration,  and  an 
award  was  made.  The  award  was  set  aside,  and  the  matters  again 
referred  to  arbitration  by  a  rule  of  Court,  made  on  the  12th  of  June, 
1847.  By  that  rule  it  was,  by  consent,  ordered  "  that  this  cause  and 
all  matters  in  difference  in  anywise  relating  thereto  between  the 
parties  be  referred  to  the  award,"  &c.  of  a  certain  arbitrator. 

It  was  further  ordered,  "  that  the  said  arbitrator,  if  he  shall  think 
fit,  shall  have  full  power  and  authority  to  compel  the  attendance  of 
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'  certain  persons/  and  to  inquire  into  and  determine,  and  also  to  Johnson 
ascertain,  define,  adjust  and  for  ever  set  at  rest  all  trespasses,  disputes,  Latham. 
quarrels  and  controversies  touching  and  concerning  all  and  all 
manner  of  rights  of  water,  heights  or  depths  of  weir,  and  other  water 
privileges,  and  all  other  matters  and  things  arising  out  of  or  in 
reference  to  the  said  premises,  and  to  the  disputes  between  the  parties 
connected  with  the  said  premises  or  otherwise  in  relation  thereto, 
both  as  regards  matters  of  law  and  matters  of  fact ;  and  that  it  shall 
be  competent  for  the  said  arbitrator  to  order  from  time  to  time  the 
water  of  the  river  Dane  to  be  drawn  off  from  the  corn-mill  of  the  plain- 
tiff and  the  said  silk-mill  of  the  defendant/'  &c.  "and  that  the  said 
arbitrator  shall  be  and  is  hereby  fully  authorized  to  direct  and  order 
to  be  erected,  put  up,  and  placed,  and  for  ever  thereafter  to  be  kept 
in  repair,  or  to  be  pulled  down,  levelled  and  finally  abolished  all  or 
any  erections  or  buildings,  whether  of  stone  or  brick,  wood  or  other 
materials,  in  or  about  the  said  weir  of  the  said  defendant  or  other 
the  premises,  at  the  expense  of  such  party  or  parties,  at  such  time 
and  under  such  penalty  or  penalties  in  case  of  disobedience,  as  he 
the  said  arbitrator  may  think  proper." 

It  was  further  ordered,  "that  in  the  event  of  any  application  being 
made  to  this  Court  on  the  subject  of  the  said  award  to  be  made  as 
aforesaid,  this  Court  if  it  see  fit  shall  have  the  power  to  send  the 
matters,  any  or  either  of  them,  back  to  the  said  arbitrator  for  his 
re-consideration  and  determination." 

The  award  made  on  the  8th  of  June,  1849,  after  determining  on 
the  issues  in  the  action,  and  deciding  the  action  substantially  in 
favour  of  the  defendant,  and  awarding  "  that  the  costs  of  the  reference 
and  of  this  my  award  be  borne  and  paid  by  the  plaintiff/'  proceeded 
thus — "  and  whereas  differences  have  arisen  between  the  said  parties 
and  may  hereafter  arise  again  between  them  touching  a  matter 
relating  to  the  said  cause,  that  is  to  say,  touching  the  depth  of  the 
defendant's  weir  and  the  depth  at  which  he  is  entitled  to  keep  the 
same;  now  in  order  to  adjust  and  for  ever  set  at  rest  all  such  differ- 
ences, I  do  further  award,  order  and  determine  that  the  defendant 
is  entitled  to  keep  and  maintain  his  said  weir  of  the  depth  of 
•fourteen  inches  and  no  more.  And  I  do  further  award,  order  and  [  *33ii] 
determine,  for  the  purpose  of  defining,  denoting  and  perpetuating 
the  limit  of  the  said  depth  at  which  the  defendant  is  so  entitled  to 
keep  and  maintain  bis  said  weir  as  aforesaid,  that  within  one 
calendar  month  from  the  date  of  this  my  award,  such  durable 
mark  and  erections  be  placed  on  the  land  adjoining  to  the  said 
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Johnson      weir  as  Mr.  David  Bellhouse  of  Manchester,  surveyor,  may  direct, 

Latham,     as  being  the  best  adapted  for  so  defining,  denoting  and  perpetuating 

the  limit  of  the  said  depth  of  fourteen  inches ;  the  said  marks  and 

erections  to  be  so  placed  as  aforesaid,  and  to  be  for  ever  hereafter 

kept  in  repair  and  maintained  at  the  cost  of  the  defendant." 

The  Master  taxed  the  defendant's  costs  over  and  above  the  costs 
allowed  to  the  plaintiff  at  1722. 

The  rule  nisi  was  obtained  on  an  affidavit  of  Mr.  David  Bellhouse, 
the  surveyor  mentioned  in  the  award,  who  stated  that  he  did,  in 
pursuance  of  the  award,  and  within  one  calendar  month  after  it 
was  made  and  published,  "make  certain  durable  marks  and 
erections  in  the  land  adjoining  the  said  weir  to  denote  the  limit  of 
the  said  depth  of  fourteen  inches  at  which  the  said  weir  was  to  be 
kept  and  maintained  by  the  defendant  as  directed  by  the  award." 
This  affidavit,  after  stating  that  he  was  acquainted  with  the  defen- 
dant's weir,  and  referring  to  the  clause  in  the  award,  that  the 
defendant  was  entitled  to  keep  and  maintain  his  weir  at  the  depth 
of  fourteen  inches  and  no  more,  proceeded  thus — "That  the  said 
last-mentioned  clause  in  the  said  award  is  clear,  certain  and  not 
ambiguous,  and  that  this  deponent  and  all  the  persons  practically 
acquainted  with  weirs  would  understand  from  reading  the  said 
clause  the  precise  depth  at  which  the  said  weir  is  thereby  directed 
to  be  maintained  and  kept,  and  from  what  point  such  depth  should 
be  computed.  That  the  said  depth  of  fourteen  inches  and  no  more, 
at  which  the  said  defendant  is  entitled  to  keep  and  maintain  his 
said  weir  as  aforesaid,  means  fourteen  inches  fall  of  water,  com- 
puting from  the  level  of  the  said  defendant's  weir  to  the  level  of  the 
water  immediately  below  the  said  weir."  There  were  affidavits  of 
three  other  surveyors  in  precisely  similar  terms  as  to  the  sufficiency 
and  meaning  of  the  clause  in  the  award. 

The  affidavits  of  the  plaintiff  in  answer  stated,  that  the  question 
as  to  what  was  the  present  depth  of  the  weir  was  an  important 
matter  in  difference  on  the  reference ;  that  he  never  delegated  any 
authority  to  Mr.  Bellhouse  to  decide  on  any  of  the  matters  referred. 
There  were  also  used  in  answer  affidavits  of  several  millwrights  and 
engineers,  who  stated  that  they  had  read  the  clause  that  the  defen- 
dant is  entitled  to  keep  and  maintain  his  weir  at  the  depth  of 
fourteen  inches  and  no  more ;  "  that  the  award  in  respect  of  the 
foregoing  clause  is  uncertain  and  ambiguous ;  that  he,  the  deponent, 
cannot  gather  from  reading  the  same  the  precise  depth  at  which 
the  said  weir  is  thereby  directed  to  be  kept  and  maintained,  and 
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from  what  point  such  depth  should  be  computed,  for  that  he,  this  Johnson 
deponent,  doth  not  clearly  understand  whether  such  depth  means  Latham. 
that  the  party  computing  should  begin  to  measure  the  depth  of 
the  woodwork  of  the  said  weir  from  the  top  thereof  downwards,  or 
commence  with  the  thickness  of  the  stream  flowing  over  the  same, 
as  this  deponent  believes  to  be  regular  and  customary;  nor  does  it 
clearly  appear  down  to  what  point  the  same  respectively  should  be 
measured  ;  nor  does  this  deponent  understand  whether  the  expression 
of  depth  means  the  height  of  the  said  weir,  and,  if  so,  whether 
such  height  should  be  measured  from  the  surface  of  the  said  water 
below  the  said  weir  to  the  top  of  the  woodwork  of  the  said  weir, 
or  to  the  top  of  the  thickness  of  the  stream  flowing  over  the 
same." 

It  was  also  stated,  in  the  affidavits  in  answer,  that  the  thickness 
of  the  volume  of  water  flowing  over  the  weir  varied  from  three  to 
six  inches,  and  it  was  also  stated  in  some  of  the  affidavits  that  the 
surface  of  the  water  below  the  weir  was  constantly  fluctuating. 

A  rule  nisi  having  been  obtained,  calling  on  the  plaintiff  to  pay 
the  amount  of  the  costs, 

W.  II.  Watson  and  T.  Jones  (April  25)  showed  cause : 

The  award  is  bad,  or,  at  least,  so  doubtful,  that  the  Court  will 
not  enforce  it  by  this  summary  application.  First,  the  award  is 
uncertain.  The  principal  *object  of  the  reference  was,  to  settle  the  [  **<2  ] 
height  and  depth  of  the  weir,  and  the  rights  of  water  of  the  respec- 
tive parties.  The  direction  that  the  defendant  is  entitled  to  keep 
his  weir  at  the  depth  of  fourteen  inches  is  uncertain,  as  it  is  not 
stated  from  what  point  the  fourteen  inches  is  to  be  measured,  and 
our  affidavits  show  that  practical  and  experienced  men  do  not 
clearly  understand  the  direction,  and  that  the  level  of  the  water 
below,  from  which  the  affidavits  on  the  other  side  say  that  the 
measurement  is  to  be  made,  is  constantly  varying.  Secondly,  the 
award  is  not  final.  The  order  in  the  award  that  such  durable 
works  and  erections  be  placed  on  the  land  as  Bellhouse  may  direct, 
is  a  delegation  of  authority  to  the  latter,  and  is  clearly  bad.  It  is 
not  separable  from  the  rest  of  the  award,  and  therefore  the  whole 
award  must  fail.  *  *  Even  assuming  that  the  arbitrator  need 
not  have  given  any  directions  as  to  the  marks,  Stonehewerv.  Farrar  (i) 
shows,  that  if  the  arbitrator,  though  unnecessarily,  lays  down  an 
imperfect  direction  on  a  matter  within  his  jurisdiction  it  vitiates 
(1)  66  R.  R.  644  (6  Q.  B.  730 ;  H  L.  J.  Q.  B.  122). 

84—2 
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Johnson      the  award.    Manser  v.  Heaver  (\)9  which  may  be  cited,  was  a  case 
Latham,      where  the  arbitrator  had  clearly  exceeded  his  authority.     Here,  the 

direction  as  to  the  putting  up  durable  marks  was  clearly  within  his 

power,  and  being  bad  affects  the  whole  award. 

Martin  and  Welsby,  in  support  of  the  rule : 

The  award  is  good  and  certain.  Our  affidavits  show  that  the 
direction  as  to  the  fourteen  inches  depth  of  weir  is  perfectly  under- 
stood by  scientific  men.  It  is  also  sufficiently  final.  The  delegation 
of  authority  to  Bellhouse  is  merely  to  perform  a  ministerial  duty  of 
putting  up  marks.  *  *  The  act  which  Bellhouse  had  to  perforin 
was  just  as  much  a  ministerial  act  as  the  ascertaining  the  number 
of  acres  in  a  field  or  the  extent  of  the  surface  of  a  lake :  Thorpe  v. 
Cole  (2).  The  case  of  Manser  v.  Heaver  shows  that  an  access  as  to 
a  reservation  of  authority  will  not  affect  the  valid  parts  of  the 
award.  Even  if  the  award  be  bad,  the  Court  is  requested  to  refer 
the  award  back  to  the  arbitrator. 

(T.  Jones :  The  Court  has  no  power  now  to  refer  the  award  back. 

The  clause  giving  that  power  can  only  come  into  operation  when  a 

party  comes  into  Court  to  complain  of  the  award.    Here,  the 

defendant  comes   to  enforce  the  award.     The  plaintiff  does  not 

come  to  set  it  aside.) 

Cur.  adv.  vult. 

Judgment  was  now  delivered  by 

Coleridge,  J. : 

In  showing  cause  in  this  case  against  a  rule  for  the  payment  of 
money  under  an  award,  two  points  were  made,  first,  that  the  award 
was  uncertain ;  and,  secondly,  not  final.  It  appears  from  the 
award  that  the  arbitrator  bad  power  to  inquire  into  and  determine, 
and  also  to  ascertain,  define  and  adjust,  and  for  ever  set  at  rest 
all  disputes,  touching  all  manner  of  rights  of  water,  heights  or 
depths  of  weir.  The  award  recites  that  differences  had  arisen  and 
might  thereafter  again  arise,  touching  the  depth  of  the  defendant's 
weir  and  the  depth  at  which  he  is  entitled  to  keep  the  same;  and 
then  proceeds  to  award,  in  order  to  determine  and  for  ever  set  at 
rest  all  such  differences,  that  "  the  defendant  is  entitled  to  keep 
and  maintain  his  said  weir  of  the  depth  of  fourteen  inches,  and  no 

(1)  37  B.  R.  426  (3  B.  &  Ad.  295).  (2)  4 1  R.  B.  733  (2  Cr.  M.  &  R.  367 ; 

5  L.  J.  (N.  S.)  Ex.  24,281). 
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more."     This  is  said  to  be  uncertain,  because  it  is  not  stated  from      Johnson 

or  to  which  point  the  depth  is  to  be  measured,  but  the  recital      Latham. 

speaks  familiarly  of  water  heights  and  weir  depths  as  terms  the 

meaning  of  which   was  known;   and  in   certain  districts,  where 

Water  power  is  much  in  use,  the  language  of  this  award  may  be  not 

only  sufficient,  but  the  most  proper  that  *could  be  used.     Terms       [  *333  ] 

of  art  (and  this  seems  to  fall  within  that  category)  will  require 

explanation  to  those  who  are  not  familiar  with  the  subject,  and 

yet  they  are  the  most  certain  that  can  be  used,  and  convey  the 

idea  for  which  they  stand  more  clearly  to  the  minds  of  those  who 

are,  than  any  description  could.      The  arbitrator  in  this  place, 

moreover,  is  not  directing  the  erection  of  a  new  weir ;  he  speaks  of 

differences  which  have  arisen  and  may  arise  touching  the  depths  of 

an  existing  weir,  and  the  depth  at  which  the  defendant  is  entitled 

to  keep  it ;  and  the  award  that  he  may  keep  it  at  fourteen  inches 

and  no  more,  must  be  construed  with  reference  to  all  the  existing 

circumstances  known  to  both  parties  at  the  time.     So  understood 

it  seems  to  me  that  there  is  no  uncertainty,  any  more  than  if  an 

award  had  directed  that  a  wall  might  be  kept  ten  feet  high,  or  a 

well  sunk  fifty  feet  deep ;  whatever  greater  difficulty  there  may  be 

arises,  not  from  the  uncertainty  of  the  language  or  the  insufficiency 

of  the  description,  but  that  the  subject-matter  is  less  familiar  to 

common  readers,  for  whom  the  award  is  not  intended. 

The  award  then  proceeds  thus  :  "  I  further  award  and  order  for 
the  purpose  of  defining,  denoting  and  perpetuating  the  limit  of  the 
said  depth  at  which  the  defendant  is  so  entitled  to  keep  and  main- 
tain his  said  weir,  that  within  one  calendar  month  from  the  date  of 
this  my  award,  such  durable  marks  and  erections  be  placed  on  the 
land  adjoining  to  the  said  weir  as  Mr.  David  Bellhouse,  of  Manchester, 
surveyor,  may  direct,  as  being  the  best  adapted  for  so  defining, 
denoting  and  perpetuating  the  limit  of  the  depth  of  fourteen  inches ; 
the  said  marks  and  erections  to  be  so  placed  as  aforesaid,  and  to  be 
for  ever  kept  in  repair  and  maintained  at  the  cost  of  the  defendant." 
It  is  objected  that  this  is  not  final,  that  it  delegates  the  arbitrator's 
power  to  Mr.  Bellhouse,  and  leaves  something  to  be  done  by  him 
after  the  award  is  made  and  the  functions  of  the  arbitrator  are  at 
an  end.  By  the  recital  of  the  award,  it  appears  that  the  arbitrator 
had  power  to  direct  and  order  to  be  erected,  and  for  ever  thereafter 
to  be  kept  in  repair,  all  or  any  erections  in  or  about  the  defendant's 
weir,  at  the  expense  of  each  party,  and  at  such  time  as  he  might 
think  proper.    But  although  this  might  enable  him  to  make  an 
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Johnson  order  to  be  executed  at  a  future  period,  yet  his  mind  was  to  deter- 
Latham,  mine  what  erections  would  be  proper,  and  the  submission  did  not  allow 
him  to  delegate  that  discretion  to  another.  This  objection,  there- 
fore, is  sustained,  and  I  have  great  doubts  whether  the  defective 
part  can  be  separated  from  the  rest ;  for  the  consideration  for  the 
submission  was  not  merely  the  settlement  of  the  existing  differences, 
but  the  "  for  ever  setting  at  rest  all  disputes  touching  the  rights  of 
water  heights  or  depths  of  weir,"  and  it  may  be  said,  that  the 
direction  now  under  consideration  is  the  provision  by  which  this 
latter  object  is  to  be  effected.  So  the  arbitrator  seems  himself 
to  have  considered  it.  He  gives  the  direction  for  the  purpose  of 
defining,  denoting  and  perpetuating  the  limit,  the  effect  of  which 
is  intended  to  be  the  setting  at  rest  disputes  in  all  future  times 
touching  the  right.  The  marks  and  erections  to  be  set  up  will  be 
always  to  be  appealed  to  on  the  spot,  unchangeable  and  preventing 
controversy.  If  it  be  said  that  the  limit  of  fourteen  inches  will 
effect  the  same  purpose,  still  both  parties  have,  on  the  face  of  the 
submission,  agreed  that  more  may  be  necessary  ;  and  the  arbitrator 
by  his  conduct  has  shown  that  he  was  of  that  opinion  ;  and  if  it  be 
only  an  additional  and  convenient  safeguard,  the  plaintiff  is  entitled 
to  have  it  secured  to  him.  The  award,  therefore,  cannot  stand  in 
its  present  shape ;  and  it  was  said  I  could  not  remit  it  to  the 
arbitrator,  because  no  complaint  was  made  against  it ;  but  the  power 
to  remit  "  the  matters,  any  or  either  of  them,  back  to  the  arbitrator 
for  his  reconsideration  and  determination  "  is  given  "  in  the  event 
of  any  application  being  made  to  the  Court  on  the  subject  of  the 
award."  These  are  large  words  not  necessarily  limited  to  the  case 
of  a  motion  to  set  the  award  aside ;  and  I  am  not  disposed  to  con- 
strue narrowly  the  language  in  which  so  wholesome  a  power  is 
conferred.  The  present  is  undoubtedly  an  application  on  the  sub- 
ject of  the  award.  Let,  therefore,  this  rule  stand  discharged,  and 
let  it  be  remitted  to  the  arbitrator  to  re-consider  the  prospective 
directions  which  he  has  given  for  the  purpose  of  defining,  denoting 
[  *3H4  ]  an(j  perpetuating  *the  limit  of  the  depth  at  which  the  defendant  is 
entitled  to  keep  and  maintain  his  weir. 

Rule  discharged. 
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LINDSAY  v.  The  DIRECT  LONDON  and  PORTS-  isso. 

MOUTH  RAILWAY  COMPANY.  j£jii: 

(19  L.  J.  a  B.  417—421 ;  S.  C.  1  L.  M.  &  P.  529.)  _  T7  _, 

'  Bail  Court. 

By  a  deed  of  reference  between  L.  and  a  Railway  Company,  it  was  [  417  ] 
referred  to  an  arbitrator  to  determine  what  sum  of  money  was  the  value  of 
certain  laud  required  by  the  Company,  and  should  be  paid  by  the  Company 
for  the  purchase  of  it,  and  it  was  agreed  that  the  purchase-money  should 
be  *paid  to  L.  within  three  days  from  the  date  of  the  award,  and  that  there-  [  *4I 8  ] 
upon  L.  should  execute  a  valid  conveyance  of  the  land,  subject  nevertheless 
to  the  payment  of  the  amount  into  Chancery,  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845.  There  was  also  a  provision  that 
the  Company  should  pay  the  costs  of  the  conveyance  and  arbitration, 
according  to  the  provisions  of  section  82  of  the  above-named  statute. 

The  award  found  the  price,  and  directed  the  Company  to  pay  it  to  L. 
within  the  three  days  from  the  date  of  the  award,  and  that  thereupon  L. 
should  execute  a  conveyance.  The  award  then  directed  the  Company  to 
pay  the  costs  of  the  conveyance  pursuant  to  the  above-named  Act,  and  also 
to  pay  the  costs  of  the  reference  and  award. 

On  a  rule  nisi  being  obtained  on  the  part  of  L.,  calling  upon  the  Com- 
pany to  pay  him  the  purchase-money  awarded,  the  Company  objected  that 
the  rule  could  not  issue  as  the  submission  made  it  optional  on  the  Company 
to  pay  it  to  L.  or  into  Chancery  ;  that  consequently  the  direction  in  the 
award  to  pay  it  to  L.  was  an  excess  of  authority ;  that  the  payment  of  the 
money  was  to  be  concurrent  with  the  execution  of  the  conveyance,  and  that 
thereupon  L.  was  not  entitled  to  demand  the  money  without  having  exe- 
cuted the  conveyance  or  shown  a  readiness  to  do  so ;  that  he  was  not  entitled 
to  the  whole  purchase-money,  but  only  to  damages  for  breach  of  the  con- 
tract, and  that  there  had  been  no  demand  made  for  the  costs  awarded.  The 
Coubt,  notwithstanding  these  objections,  made  the  rule  absolute. 

This  was  a  rule  obtained  (22nd  of  April,  1850)  on  the  part  of 
Ralph  Lindsay,  by  which  it  was  ordered  that  the  Direct  London 
and  Portsmouth  Railway  Company,  upon  notice  of  this  rule  to  be 
given  to  their  secretary,  "shall  upon,  &c.  show  cause  why  they 
should  not  pay  to  the  said  Ralph  Lindsay  the  sums  of  1,0752.  and 
105/.  pursuant  to  the  said  rule  (viz.  the  rule  making  the  deed  of 
reference  hereinafter  mentioned  a  rule  of  Court)  and  the  award 
made  between  the  parties,  and  why  they  should  not  pay  the  costs 
of  this  application,  to  be  taxed  by  one  of  the  Masters." 

The  deed  of  reference,  made  on  the  15th  of  June,  1849,  between 
Lindsay  and  the  Railway  Company,  recited  the  authority  of  the 
Company  under  their  Act  of  Parliament  to  take  certain  land 
claimed  by  Lindsay,  that  the  Company  had  given  him  notice  that 
they  required  the  land,  and  that  Lindsay  was  entitled  to  a  rent- 
charge  of  142.  out  of  another  piece  of  land  which  they  required.  It 
then  referred  to  an  arbitrator,  "  by  his  award  to  determine  what 
consideration  or  other  sum  or  sums  of  money  is  or  are  the  value, 
and  shall  be  paid  by  the  said  Company  for  the  absolute  purchase 
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Lindsay      by  the  said  Company  of  the  said  piece  or  parcel  of  land,  <fcc.  and 
The  direct  tbe  fee  simple   and   inheritance   thereof,   &c,   and   also  for   the 

London  and  absolute  purchase  by  the  said  Company  of  the  said  rent-charge 

Portsmouth  r  J  r 

Railway      of  14Z." 

Company.  ^  wag  ajgo  therein  agreed  "  that  the  purchase-money  shall  be 
paid  by  the  said  Company  to  the  said  Lindsay,  his  heirs  or  assigns 
within  three  days  from  the  date  of  the  said  award,  and  thereupon 
the  said  Ralph  Lindsay,  his  heirs  or  assigns,  shall  execute  or 
procure  to  be  executed  to  the  said  Company,  their  successors  and 
assigns,  a  valid  conveyance  and  assurance  of  the  said  piece  or 
parcel  of  land,  &c,  and  also  of  the  aforesaid  rent-charge  of  14J.  &c, 
subject  nevertheless  to  the  payment  of  the  amount  of  such 
purchase-money  into  the  Court  of  Chancery  under  the  circum- 
stances and  in  the  manner  provided  for  by  "  the  Lands  Clauses 
Consolidation  Act,  1845." 

There  were  also  clauses  that  the  compensation  should  be  calcu- 
lated on  the  principle  of  a  compulsory  taking  of  land ;  and  that  the 
Company  should  pay  the  costs  and  charges  incident  to  the  purchase 
and  conveyance,  and  also  of  the  arbitration  and  award  according 
to  the  provisions  of  section  82  of  the  Lands  Clauses  Consolidation 
Act. 

The  award,  dated  the  31st  of  July,  1849,  found  that  "  l,075i.  and 
no  more  is  the  value,  and  shall  be  paid  "  by  the  Company  for  the 
purchase  of  the  fee  simple  of  the  land,  and  that  "  105Z.  and  no 
more  is  the  value,  and  shall  be  paid  "  by  the  Company  for  the 
absolute  purchase  of  the  rent-charge  of  14/.  It  then  proceeded : 
"And  I  do  hereby  further  award,  determine,  and  direct  that  the 
said  purchase-money  or  sum  of  1,075Z.  shall  within  three  days  from 
the  date  of  this  my  award  be  paid  by  the  said  Company  to  the  said 
[  *4io  ]  *  Ralph  Lindsay,  his  heirs  or  assigns,  and  that  thereupon  the  said 
Ealph  Lindsay,  his  heirs  or  assigns,  shall  execute  or  procure  to  be 
executed  to  the  said  Company,  their  successors  or  assigns,  a  valid 
conveyance  and  assurance  of  the  said  piece  or  parcel  of  land." 
There  was  a  similar  direction  as  to  the  payment  of  105J.  for  the 
rent-charge  and  the  executing  a  conveyance  of  the  same.  The 
award  also  ordered  that  all  the  vendor's  costs,  charges  and  expenses 
incidental  to  the  purchase  and  conveyance  of  the  land  and  rent- 
charge  should,  according  to  the  provisions  of  section  82  of  the 
Lands  Clauses  Consolidation  Act,  be  paid  by  the  Company,  and 
that  the  costs  of  the  arbitration  and  reference  should  be  paid  by 
the  Company  on  or  before  the  81st  of  August  then  next ;  and  that 
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84Z.,   the  costs  of  the  award,   should   be  paid  forthwith  by  the  Lindsay 

Company.  THB  diukot 

The  award  was  served  upon  the  secretary  of  the  Company,  and  k°*no*  AND 

payment  was  demanded  of  him  of  the  two  sums  of  1,075Z.  and  105Z.  Railway 

(V)MPA  N  Y 

awarded  as  the  purchase  price  of  the  land  and  rent-charge :  no 
demand  was  made  in  respect  of  costs. 

In  answer  to  the  rule,  an  affidavit  was  made  on  the  part  of  the 
Company,  that  Lindsay  had  delivered  an  abstract  of  his  title  to  the 
land  in  question,  that  the  counsel  before  whom  it  was  laid  had 
given  an  opinion  that  the  title  disclosed  was  insufficient  and 
unmarketable.  The  affidavit  went  on  to  say,  that  in  the  event  of 
Lindsay  being  unable  to  reply  satisfactorily  to  certain  necessary 
requisitions  and  demands  concerning  the  title,  the  Company  were, 
by  the  Lands  Clauses  Consolidation  Act,  1845,  which  was  incor- 
porated in  their  Act,  authorized  to  pay  the  purchase-money  into 
Chancery. 

Bramwell  and  Burchell  showed  cause  (May  31,  1850) : 

This  rule  must  be  discharged.  There  is  no  absolute  stipula- 
tion in  the  deed  of  reference  that  the  money  is  to  be  paid  to  Lindsay. 
The  covenant  is  in  the  alternative.  The  money  is  to  be  paid  to 
him  or  into  the  Court  of  Chancery  pursuant  to  the  Lands 
Clauses  Consolidation  Act.  The  sole  duty  of  the  arbitrator  was 
to  fix  the  price  which  was  to  be  paid.  He  had  no  authority  to 
say  to  whom  or  when  it  was  to  be  paid.  There  is  nothing  to 
show  that  this  was  not  a  case  in  which  the  Company 
were  justified  in  paying  the  money  into  Chancery  under 
section  76  of  the  statute  8  &  9  Vict.  c.  18  (the  Lands  Clauses 
Consolidation  Act).  It  is  not  shown  that  Lindsay  had  a  good  title 
to  the  land.  The  deed  of  reference  only  says  that  he  claimed  to 
have  title.  The  affidavit  on  behalf  of  the  Company  states  that 
Lindsay  had  delivered  an  abstract  of  his  title,  and  that  it  was 
unsatisfactory  and  unmarketable.  It  is  not  stated  that  he  had 
conveyed  the  land  to  the  Company,  or  that  he  was  ready  and  willing 
to  execute  a  conveyance :  Poole  v.  Hill  (l),  De  Medina  v.  Norman  (2), 
and  Chanter  v.  Hopkins  (3).  By  the  language  of  the  deed,  payment 
and  execution  of  the  conveyance  were  to  be  concurrent  acts  :  Laird 
v.  Pirn  (4).     That  case  also  shows  that  where  there  is  an  agreement 

(1)  65  R.  R.  805  (6  M.  &  W.  835 ;  (3)  51  R.  R.  650  (4  M.  &  W.  399; 
S.  C.  10  L.  J.  Ex.  81).  S.  C.  8  L.  J.  (N.  S.)  Ex.  14). 

(2)  60  R.  R.  912  (9  M.  &  W.  820 ;  (4)  56  R.  R.  768  (7  M.  &  W.  474 ; 
8.  C.  11  L.  J.  Ex.  320).  S.  C.  10  L.  J.  Ex.  259). 
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Lindsay      to  purchase,  and  the  vendee  refuses  to  take  the  land,  the  vendor 

Thb  Direct  cannot  recover  the  whole  purchase-money,  but  only  damages  for  the 

^rtsmouth  breach  °*  contract.     Lindsay,  therefore,  was  not  entitled  to  demand 

Railway     the  whole  purchase  price  awarded,  but  only  nominal  damages. 
Company.  r  r  j  e> 

(Wightman,  J. :  The  application  is  not  properly  under  the 
agreement,  but  under  the  award.) 

The  direction  of  payment  in  the  award  is  a  clear  excess. 

(Wightman,  J. :  It  follows  the  deed  of  reference.) 

The  deed  of  reference  gives  an  option  of  paying  either  to  Lindsay 
or  into  Chancery,  but  the  award  is  alsolute  to  pay  to  Lindsay. 
The  direction  to  pay  being  beyond  the  authority  given  to  the  arbi- 
trator, it  is  the  same  as  if  there  were  no  direction  to  pay  at  all. 
Without  a  direction  to  pay,  there  can  be  no  attachment  for  non- 
payment, for  there  is  no  contempt  of  Court  if  there  is  no  order  to 
pay.  And  this  rule  can  only  be  granted  when  an  attachment  might 
[  M2°  3  issue :  Tattersall  v.  Parkinson  (l),  and  Graham  v.  *D'Arcy  (2).  The 
demand  does  not  include  the  costs  awarded.  A  party  cannot  apply 
piecemeal  for  sums  due  under  an  award. 

Watson,  in  support  of  the  rule  : 

Coupling  the  award  and  submission  together,  the  Company  were 
bound  to  pay  the  money  to  Lindsay  within  three  days  from  the 
date  of  the  award,  unless  they  brought  themselves  within  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  and  in  that  case 
paid  the  money  into  Chancery.  It  cannot  be  pretended  that  this 
case  falls  within  the  clauses  of  that  statute  respecting  the  payment 
of  money  into  Court.  There  is  no  other  claimant  of  this  land  but 
Lindsay.  The  Company  have  not  even  paid  the  money  into 
Chancery.     This  is  not  a  case  in  which  any  option  is  given. 

(Wightman,  J. :  The  Company  say  that  you  have  not  made  out  a 
good  title.) 

The  executing  the  conveyance  was  not  a  condition  concurrent  with 
the  payment  of  the  money,  according  to  the  rule  in  Poidagev.  Cole{&). 
The  Company  ought  by  this  agreement  to  have  tendered  a 
conveyance  to  Lindsay  for  execution:  Wilhs  v.  Smith (4). 

(1)  2  Ex.  342 ;  8.  C.   17  L.  J.  Ex.    (3)  1  Wms.  Saund.  320,  n.  4. 

208.  (4)  62  B.  E.  650  (10  M.  &  W.  355 ; 

(2)  77  E.  E.  390  (6  0.  B.  537;  S.  C.      8.  C\  11  L.  J.  Ex.  365). 
18  L.  J.  C.  P.  61). 
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(Wightman,  J. :  If  the  only  question  submitted  to  arbitration  is      Lindsay 

as  to  the  price  to  be  paid,  and  the  award  finds  the  price,  and  says  THE  direct 

nothing  about    payment,  but  there  is  a  separate  clause  in   the  p^^mouth 
agreement  of   reference   directing    payment   of    the   sum  to    be     Railway 
awarded,  can  an  attachment  be  granted  to  enforce  the  payment?) 

It  is  submitted  that  as  the  agreement  of  reference  is  embodied  in 
the  rule  of  Court,  disobedience  to  its  terms  are  a  contempt  of 
Court,  and  therefore  an  attachment,  it  is  apprehended,  would  issue 

in  such  a  case  to  enforce  payment. 

***** 

(Wightman,  J. :  It  is  an  important  question,  how  far,  when  a 
submission  has  been  made  a  rule  of  Court,  any  terms  of  the 
agreement  of  reference  other  than  those  which  fall  strictly  within 
the  reference  to  the  arbitrator  can  be  enforced  by  rule  of  Court 
under  the  statute  ?) 

The  costs  have  not  been  demanded,  because  they  cannot  be  ascer- 
tained until  the  conveyance  is  prepared.  The  Master  could  not 
tax  the  costs  of  the  reference  and  award  separately.  The  not 
demanding  the  costs  will  not  affect  the  right  of  the  claimant  to 
the  purchase  price  awarded.  At  the  very  worst,  it  must  be  taken  that 
the  claimant  has  waived  his  right  to  costs,  by  not  demanding  them. 

Cur.  adv.  vult. 
Judgment  was  now  delivered  by 

Wightman,  J. : 

This  was  a  rule  discussed  the  other  day  calling  upon  the  Direct 
London  and  Portsmouth  Railway  Company  to  show  cause  why  they 
should  not  pay  to  Lindsay  certain  sums  pursuant  to  an  award.  By 
the  submission,  which  was  made  a  rule  of  Court,  it  was  agreed 
that  a  certain  person  named  in  the  deed  should  be  the  arbitrator  to 
determine  the  price  which  the  company  were  to  give,  and  that  the 
purchase-money  was  to  be  paid  within  three  days  from  the  date 
of  the  award,  and  that  thereupon  Lindsay  was  to  execute  a  valid 
conveyance  to  the  Company.  The  arbitrator  in  his  award  not  only 
found  the  value  of  the  land,  but  directed  that  the  money  should  be 
paid  by  the  Company  to  Lindsay  within  three  days  from  the  date  of 
the  award.  It  was  objected,  that  this  direction  as  to  the  time  of 
payment  was  an  excess  of  authority  ;  but  it  seems  to  me  not  very 
material  whether  it  be  'considered  an  excess  or  not,  for  it  is  a  [  *-»2i  1 
direction  clearly  in  accordance  with  what  the  parties  have  agreed 
to  between  themselves  in  the  deed  of  reference. 
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There  was,  however,  another  objection  taken  upon  which  I  felt 
more  doubt.  By  the  submission,  the  money  was  to  be  paid  within 
three  days,  and  Lindsay  was  thereupon  to  execute  a  conveyance, 
and  it  was  contended  that,  upon  the  true  construction  of  the  agree- 
ment, the  payment  of  the  money  and  the  execution  of  the  con- 
veyance were  to  be  concurrent  acts,  and  that  therefore  Lindsay 
ought  to  have  shown  that  he  was  ready  and  willing  to  have  executed 
a  conveyance,  and  reference  was  made  to  the  cases  of  Pordage  v. 
Cole  and  Laird  v.  Pirn.  Now,  it  seems  to  me  that  applying  the 
principle  laid  down  in  Pordage  v.  Cole,  the  position  contended  for 
is  not  made  out.  The  Company  appointed  three  days  for  the  pay- 
ment of  the  money,  and  that  thereupon  the  other  party  was  to 
execute  a  valid  conveyance.  From  those  terms,  it  is  clear  that  the 
payment  of  the  money  was  to  precede  the  execution  of  the  con- 
veyance, and  according  to  the  same  rule  the  Company  appears  to 
have  relied  upon  their  legal  remedy  to  secure  a  performance  on  the 
part  of  Lindsay  of  what  he  had  to  do,  and  did  not  mean  to  make 
the  execution  of  the  conveyance  a  condition  precedent  to  the  pay- 
ment of  the  money.  Then,  it  was  said  that,  according  to  Laird  v. 
Pint,  the  Company  were  not  bound  to  pay  the  whole  amount 
awarded  as  purchase-money,  but  only  a  sum  by  way  of  damages. 
That  case  is  hardly  applicable  here.  If  any  sum  is  to  be  paid,  I  do 
not  see  how  it  can  be  contended  that  any  other  sum  is  to  be  paid 

than  the  sum  awarded. 

•  Ride  absolute. 


1850. 
June  5. 

Bail  Court. 
[423] 
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BUltNARD  v.  WAINWRIGHT  (1). 

(19  L.  J.  a  B.  423—425 ;  S.  C.  1  L.  M.  &  P.  455.) 

After  an  award  made  in  favour  of  B.  against  W.  on  a  submission  to 
reference  between  them,  which  contained  a  clause  empowering  the  Court 
to  remit  the  matters  to  the  reconsideration  of  the  arbitrators,  W.  moved  to 
send  back  the  award  to  the  arbitrators,  on  the  ground  that  since  the  award 
he  had  discovered  a  letter  in  the  handwriting  of  B.,  which  contained  material 
evidence  in  his  favour.  The  arbitrators  deposed  that  had  such  a  letter  in 
the  handwriting  of  B.  been  produced  at  the  reference  their  decision  would 
have  been  materially  affected.  B.,  in  answer,  swore  that  the  letter  was  not 
in  his  handwriting,  but  was  an  absolute  forgery. 

The  Coubt  remitted  the  case  to  the  arbitrators  for  them  to  say  if  the  letter 
were  in  B.'s  handwriting,  and  if  they  found  that  it  was,  then  for  them  to 
reconsider  the  matters  in  difference. 

This  was  a  rule,  on  the  part  of  John  Wainwright,  calling  on 
John  Burnard  to  show  cause  "  why  the  award  made  in  this  matter 

(1)  Approved,      In     re     Keiyhley,      [1893]  1  Q.  B.  405,  62  L.  J.  a  B.  105, 
Max8ted  <l*    Co.   and   Durrani    cfe    Co.       C.  A. 
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should  not  be  remitted  to  the  reconsideration  of  the  arbitrators 
herein,  or  any  two  of  them,  on  the  ground  that  the  said  award  was 
made  by  the  said  arbitrators  under  an  erroneous  impression  and 
misapprehension  of  facts/' 

By  an  agreement  of  reference  between  John  Burnard  and  John 
Wain wright,  all  matters  in  dispute  in  cross  actions  between  them 
for  certain  money  demands  had  been  referred  to  arbitration.  There 
was  a  clause  for  making  the  submission  a  rule  of  Court.  There 
was  also  a  clause,  "  that  in  the  event  of  either  of  the  said  parties 
disputing  the  validity  of  the  award  so  to  be  made  as  aforesaid,  or 
moving  the  Court  to  set  aside  the  same,  the  Court  in  which  such 
motion  shall  be  made  shall  have  power  to  remit  the  matters  to  the 
reconsideration  of  the  said  arbitrators." 

The  award  (made  and  published  the  19th  of  March,  1850)  found 
that  Burnard  had  a  good  cause  of  action  against  Wainwright ;  that 
there  was  due  from  Wainwright  to  Burnard,  on  the  final  adjust- 
ment and  settlement  of  all  matters  in  dispute  between  them,  2081., 
which  the  award  ordered  Wainwright  to  pay,  and  that  Wainwright 
had  no  cause  of  action  against  Burnard  in  the  action  brought  by 
him  against  Burnard. 

The  motion  was  made  on  an  affirmation  of  Wainwright,  which 
stated  that  the  greater  part  of  his  claim  against  Burnard  before  the 
arbitrators  was  for  salary  at  100/.  per  annum,  which  he  alleged 
before  the  arbitrators  Burnard  had  verbally  agreed  to  pay  him, 
but  which  Burnard  denied ;  that  Burnard  was  his  brother-in-law, 
that  he  had  lived  unhappily  with  his  wife,  and  that  since  the  award 
had  been  made  his  wife  had  left  him.  The  affirmation  then  pro- 
ceeded :  "  that  since  she  so  left  him  he,  this  affirmant,  found 
amongst  her  papers  a  letter  in  the  handwriting  of  the  said  John 
Burnard  and  addressed  to  this  affirmant's  said  wife,  and  which 
letter  this  affirmant  had  never  seen  or  heard  of  before,  as  follows : 
"  To  my  sister  Anna  Wainwright.  I  have  this  day  engaged  your 
husband,  John  Wainwright,  to  be  my  shipping  agent,  for  which 
service  I  have  promised  to  give  him  100Z.  per  annum.  This  is  to 
certify,  that  in  the  event  of  anything  unforeseen  happening,  you  are 
hereby  empowered  to  receive  the  same.  Given  under  my  hand 
this  27th  of  August,  1845.     John  Burnard." 

The  arbitrators  stated  that  they  had  not  allowed  Wainwright's 
claim  for  salary  of  100/.  per  annum,  but  a  smaller  sum  in  lieu 
thereof,  and  that  if  they  had  had  any  declaration  under  the  hand 
of  Burnard  to  the  above  effect,  it  would  have  materially  affected 


Burnard 

Wain- 
wright. 
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their  decision,    and    that    they    were    willing  to  enter  upon   a 
consideration  of  the  case  again. 

In  opposition  to  the  motion,  Burnard  swore  that  he  had  employed 
Wainwright  as  a  shipping  agent,  and  agreed  to  pay  him  the  usual 
commission ;  that  he  had  never  agreed  to  pay  him  a  salary  of  100Z. 
per  annum,  or  any  other  salary,  or  anything  beyond  his  com- 
mission ;  that  Wainwright  had  charged  for  commission,  not  for 
salary,  in  his  accounts  ;  that  he  had  neither  written  the  letter  nor 
authorized  it  to  be  written,  and  that  it  was  a  complete  forgery. 
There  was  also  the  affidavit  of  Burnard's  attorney,  stating  that  he 
did  not  believe  the  letter  to  be  in  Burnard's  handwriting. 

Phip8on  showed  cause : 

No  case  has  ever  yet  decided  that  an  award  can  be  sent  back  to 
the  arbitrators,  on  the  ground  that  they  have  come  to  a  decision 
on  an  erroneous  impression  as  to  the  facts.  The  letter,  which  is 
said  to  have  been  discovered  since  the  award,  is  sworn  by  Burnard 
to  be  an  absolute  forgery,  and  therefore  the  case  made  on  the  other 
side  is  completely  answered  by  the  affidavits. 

T.  Jones,  in  support  of  the  rule : 

This  is  precisely  a  case  in  which  the  Court  in  the  exercise  of  its 
discretion  should  remit  the  matters  to  the  reconsideration  of  the 
arbitrators.  The  arbitrators  state  that  if  they  had  had  such  a 
letter  before  them  in  the  handwriting  of  Burnard,  it  would  have 
materially  affected  their  decision.  There  are  conflicting  statements 
as  to  the  genuineness  of  the  document ;  the  arbitrators  are  the  most 
proper  tribunal  to  decide  on  that  question.  It  is  like  a  motion  for 
a  new  trial  on  new  evidence  being  discovered  after  verdict. 

Wightman,  J. : 

It  seems  to  me  that,  according  to  a  fair  construction  of  the 
affidavits,  this  letter  was  a  new  piece  of  evidence  *discovered  after 
the  award  was  made.  I  think  it  reasonable  that  the  award  should 
be  sent  back  to  the  arbitrators  for  them  to  determine  on  the 
genuineness  of  this  letter  and  its  effect  if  genuine. 

The  rule  was  ultimately  drawn  up  on  the  following  terms  by 
consent :  "It  is  ordered  that  the  said  rule  be  enlarged  and  to  be 
finally  disposed  of  before  a  Judge  at  chambers,  and  that  in  the 
meantime  it  be  referred  back  to  the  arbitrators  herein  upon  the 
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question,  whether  the  letter  of  the  27th  of  August,  1845,  is  or  is 
not  in  the  handwriting  of  the  said  John  Burnard,  and  if  they  find 
that  it  is,  then  that  they  reconsider  the  matters  in  difference 
between  the  parties;  and  in  case  the  arbitrators  find  that  the 
said  letter  is  not  in  the  handwriting  of  the  said  John  Burnard,  then 
that  the  Judge  at  chambers  shall  have  power  to  order  that  the  said 
John  Wainwright  shall  pay  the  sum  awarded  and  the  costs  of  the 
action  and  reference,  and  that  the  costs  of  this  application  shall  be 
in  the  discretion  of  the  said  Judge." 


BUKKARD 
tJ. 
WAIN- 
WRIGHT. 


The  NORTH  AMERICAN   COLONIAL  ASSOCIATION 
of  IRELAND  v.  BENTLEY. 

(19  L.  J.  Q.  B.  427—430  ;  S.  C.  15  Jur.  187 ;  15  L.  T.  277.) 

An  Act  of  Parliament  incorporating  a  Company  provided,  that  until  a 
transfer  of  shares  should  be  delivered  to  the  secretary  the  seller  should 
remain  liable  for  all  future  calls,  and  that  no  shareholder  should  be  entitled 
to  transfer  any  share  until  he  should  have  paid  all  calls  for  the  time  being 
due  on  it.  It  also  enabled  the  Company  to  make  calls  on  the  shareholders, 
and  enacted  that  if  at  the  time  appointed  for  payment  of  a  call  the  holder  of 
any  share  failed  to  pay  it,  the  Company  might  sue  "  such  shareholder,"  and 
a  form  of  declaration  was  given,  stating  that  the  defendant  "  is  a  holder  of 
one  or  more  shares.*'  It  also  provided  that  on  the  trial  it  should  be  suffi- 
cient to  prove  that  the  defendant,  at  the  time  of  making  the  call,  was  a  holder 
of  one  or  more  shares,  and  enabled  the  Company  on  non-payment  of  any 
call  to  declare  the  shares  forfeited  : 

Held,  that  a  person  who  was  a  shareholder  at  the  time  when  a  call  was 
made,  and  notice  thereof  given  to  him,  but  who  had,  before  the  call  became 
payable,  transferred  his  shares  and  delivered  the  transfer  to  the  secretary, 
was  liable  to  be  sued  for  the  calls. 

Debt  for  calls.  The  declaration  stated  that  the  defendant  at 
the  time  of  the  making  of  the  call  hereinafter  mentioned,  to  wit, 
on  &c.  was  and  thence  hitherto  has  been  and  still  is  the  holder  of 
divers,  to  wit,  797  shares  in  the  said  association,  and  was  and 
still  is  indebted  to  the  said  association  in  a  large  sum  of  money, 
to  wit,  1,5941.,  in  respect  of  a  certain  call,  to  wit,  of  2Z.  upon  each 
of  the  said  shares  theretofore,  to  wit,  on  &c.  duly  made  by  the 
said  association,  and  by  reason  of  the  said  sum  of  1,5942.  remain- 
ing unpaid  by  the  defendant  to  the  said  association,  an  action  hath 
accrued  to  them  by  virtue  of  an  Act  of  Parliament  (5  &  6  Vict. 
c.  xcvi.)  to  demand  from  the  defendant  the  said  sum  of  1,594/.,  &c. 

Plea :  That  after  the  making  of  the  said  call,  and  before  the  day 
appointed  by  the  association  for  the  payment  thereof,  and  before 
the  same  became  or  was  payable,  lo  wit,  on  &c,  the  defendant  by 
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The  North    a  certain  deed  duly  stamped  and  then  duly  executed  by  him,  the 
American 
Colonial     defendant,  in  the  form  prescribed  by  the  said  Act  in  that  behalf, 

transferred  and  assigned  the  said  shares  to  one  J.  E.,  which  said 
J.  E.  then  accepted  the  said  transfer  and  assignment,  and  after- 
wards  and  before  the  said  day  appointed  for  the  payment  of  the 
said  call,  to  wit,  on  &c.  delivered  the  said  transfer  and  assignment 
so  executed  as  aforesaid  to  the  secretary  of  the  said  association,  to 
wit,  &c,  to  be  kept  by  him  as  such  secretary  as  aforesaid,  accord- 
ing to  the  provisions  of  the  said  Act,  whereby  the  defendant  ceased 
to  be  a  holder  of  any  share  in  the  said  association,  *  before  the 
time  when  the  said  call  became  payable.    Verification. 

Replication,  that  the  said  call  was  made  on  the  2nd  of  March, 
1848,  and  that  the  15th  of  July  then  next  following  was  then  and 
thereby  appointed  as  the  day  for  the  payment  thereof ;  that  after 
the  making  of  such  call,  and  more  than  thirty-one  days  before  the 
said  last-mentioned  day,  to  wit,  on  the  said  2nd  of  March  above 
mentioned,  notice  of  the  said  call  was  given  by  the  said  Company 
to  the  defendant  in  pursuance  of  and  according  to  the  provisions 
of  the  said  Act ;  that  the  said  transfer  and  assignment  of  the  said 
shares  by  the  defendant,  as  in  the  said  plea  mentioned,  was  so 
made  and  executed  by  the  defendant  after  the  said  notice  of  the 
said  call  had  been  so  given  to  him  as  aforesaid. 

General  demurrer  and  joinder. 


F.  Robinson,  in  support  of  the  demurrer : 
The  question  turns  on  the  5  &  6  Vict.  c.  xcvi.,  s.  26  (1),  which 


(1)  The  following  were  the  clauses 
material  to  the  argument. 

Sect.  15  provides  that  transfers  of 
shares  shall  be'delivered  to  the  secretary 
to  be  registered,  and  "  until  such 
transfers  have  been  so  delivered  to  the 
secretary  as  aforesaid,  the  seller  of  such 
shares  shall  remain  liable  for  all  future 
calls." 

Sect.  16.  No  shareholder  shall  be 
entitled  to  transfer  any  sharo  until  he 
shall  have  paid  all  calls  for  the  time 
being  due  on  every  share  held  by  him. 

Sect.  23  gives  power  to  theCom- 
pany  to  make  calls  upon  the  share- 
holders on  giving  certain  notices,  and 
every  shareholder  shall  be  liable  to  pay 
the  amount  of  the  calls  so  made,  in 
respect  of  the  shares  held  by  him. 


Sect  26.  That  if  at  the  time  ap- 
pointed by  the  Company  for  the  pay- 
ment of  any  call,  the  holder  of  any 
share  fail  to  pay  the  amount  of  such 
call,  the  Company  may  sue  such 
shareholder  for  the  amount  thereof  in 
any  court  of  law  or  equity,  &c. 

Sect.  27.  In  any  action  to  be  brought 
by  the  Company  against  an}*  share- 
holder to  recover  any  money  due  for 
any  call,  it  shall  not  be  necessary  to 
set  forth  the  special  matter,  but  it 
shall  be  sufficient  for  the  Company  to 
declare  that  the  defendant  is  a  holder 
of  one  or  more  shares  in  the  Company, 
&c. 

Sect.  28.  On  the  trial  of  such  action 
it  shall  be  sufficient  to  prove  that  the 
defendant  at  the  time  of  making  such 
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provides,  that  if  the  holder  of  any  share  fail  to  pay  the  amount  of   thb  North 
a  call  the  Company  may  sue  "  such  shareholder;  "  and  section  27     colonial 
provides,  that  in  any  action  for  calls  "  against  any  shareholder  "  it  Association 

OV    IrRT  ANTfc 

shall  be  sufficient  to  declare  that  the  defendant  "  is  a  holder  of  one  v. 

or  more  shares,"  &c.     This  shows  that  the  remedy  is  given  by  that     Bbntley- 
statute  only  against  a  person  who  is  at  the  time  a  shareholder ;  if 
a  party  has   transferred  his   share   before   action,   the  statutory 
liability  does  not  attach. 

(Lord  Campbell,  Ch.  J. :  Does  not  "  such  shareholder  "  mean 
such  person  upon  whom  the  call  was  made  ?) 

Coleridge,  J.:  The  proof  required  to  support  the  action  is  to 
show  that  the  defendant  was  a  shareholder  at  the  time  when  the 
call  was  made  :  sect.  28.) 

No  question  of  proof  arises;  it  is  simply  whether  the  defendant 
is  a  party  liable.  But  it  is  only  a  prima  facie  case,  which  is 
established  by  the  Company  under  section  28,  and  it  may  be 
rebutted  by  the  defendant. 

(Coleridge,  J.:  Section  15  provides  that  until  the  transfer  is 
delivered  to  the  secretary,  the  seller  is  to  be  liable  to  all  future 
calls.) 

That  section  must  be  read  in  conjunction  with  section  16,  which 
forbids  the  transfer  of  shares  until  all  calls  for  the  time  being  due 
on  them  are  paid.  This  transfer  was  made  before  the  call  was 
due.  The  doctrine  of  debitum  in  prasenti  solvendum  in  futuro  does 
not  apply  to  calls.  The  Aylesbury  Railway  Company  v.  Movnt  (1) 
is  very  analogous  to  this  case.  There  the  defendant  having  trans- 
ferred his  shares  after  the  call  was  made,  and  before  it  was  payable, 
was  held  not  to  be  liable. 

(Coleridge,  J. :  The  transferee  cannot  be  liable  for  this  call.) 

The  same  dilemma  occurred  in  the  case  referred  to.  The  defen- 
dant's liability  to  this  action  can  only  arise  under  the  express 
provisions  of  the  Act.  The  shares  may  be  forfeited  under  section  88, 
and  therefore  the  Company  have  a  remedy. 

call  was  a  holder  of  one  share  or  more  declare  such  share  forfeited,  and  that 

in  the  Company,  &c.  whether  the  Company  have  sued  for 

Sect.  33.  If  the  holder  of  any  share  the  amount  of  such  call  or  not. 

fails  to  pay  a  call  payable  by  him  (1)  61  £.  JL  638  (4  Man.  &  G.  651 ; 

in  respect  thereof,  the  directors  may  11  L.  J.  C.  P.  268). 

B.B. — VOL.  LXXXVII.  85 
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The  North  Peacock,  contra  : 

American 
Colonial         It  is  admitted  that  no  action  will  lie  against  the  vendee ;  unless, 

of  Ireland   therefore,  the  defendant  is  liable,  the  Company   cannot  recover 

Bentlet.     the  calls  at  all.    The  clause  enabling  the  Company  to  forfeit  shares 

[  *429  j       is  quite  distinct  from  that  enabling  *them  to  sue  for  calls.    (He  was 

then  stopped.) 

Robinson,  in  reply. 

Lord  Campbell,  Ch.  J. : 

I  do  not  say  I  differ  from  the  decision  in  the  Court  of  Common 
Fleas,  but  I  give  no  assent  to  it.  It  proceeds  on  a  different  statute. 
We  are  bound  to  construe  the  statute  now  before  us.  It  would  be 
strange  if  an  Act  were  to  be  so  construed  as  to  admit  of  calls  which 
are  made  being  avoided  by  such  a  device  as  this ;  it  would  defeat 
the  very  object  of  the  Act.  But,  giving  a  reasonable  construction 
to  these  clauses,  the  party  who  is  a  shareholder  at  the  time  when 
the  call  is  made  cannot  get  rid  of  his  liability  by  afterwards  trans- 
ferring his  shares.  Section  15  permits  the  transfer  of  shares ;  but 
until  there  has  been  a  transfer  regularly  delivered  to  the  secretary, 
the  Legislature  says  that  the  transferor  shall  be  liable  to  all  future 
calls.  That  language  is  very  cautious,  and  it  almost  necessarily 
shows  that  he  is  still  to  remain  liable  for  previous  calls.  Then 
section  16  says,  that  no  person  shall  transfer  any  share  until  he  has 
paid  all  calls  then  due  upon  it.  Now,  I  cannot  help  thinking  that 
a  call  is  made  and  a  debt  accrues  in  respect  of  it,  although  the 
time  for  payment  may  not  have  arrived  (l).  According  to  his  con- 
tract, the  shareholder  agrees  to  pay  when  called  upon  in  a  certain 
form  by  the  directors.  It  is  a  debt  payable  in  futuro  as  soon  as 
they  have  called  on  him  in  the  prescribed  form,  and  he  cannot 
afterwards  transfer  until  he  has  paid  the  call,  and  therefore  this 
plea  does  not  exempt  the  defendant  from  his  existing  liability. 
The  defendant's  counsel  relies  on  the  language  of  section  26,  which 
says  that  the  Company  may  sue  "  such  shareholder,"  and  he  infers 
from  it  that  the  defendant  must  continue  a  shareholder  until  the 
action  is  commenced.  But  that  would  prevent  his  being  liable  for 
calls  which  were  payable  before  the  transfer,  which  he  clearly  is. 
I  take  the  words  to  mean  such  person  as  was  a  shareholder  when 
the  call  was  made.    The  form  of  declaration  given  might  seem  to 

(1)  See  Shaw  v.  Rowley,  73  B.  R,  726  (16  M.  &  W,  810;  16  L.  J,  Ex.  180), 
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imply  that  the  defendant  is  to  be  a  shareholder  when  the  action  is    The  North 

American 
commenced ;  but  the  liability  of  the  party  must  be  determined  by     colonial 

the  proof  necessary  to  fix  him,  which  is,  that  he  was  a  holder  of    qf^Tkland 

one  or  more  shares  at  the  time  when  the  call  was  made.     That  "• 

Bent  ley. 
makes  out  a  prima  facie  case  against  the  defendant,  and  it  cannot 

be  intended  that  it  should  be  answered  by  merely  showing  a  transfer 

before  action.     The  plea,  therefore,  is  no  defence  to  the  action. 

Pattbson,  J. : 

It  is  not  very  easy  to  reconcile  all  the  clauses  of  this  Act,  but  I 
think  they  have  been  reconciled  as  far  as  possible.  The  difficulty 
which  occurs  here  has  now  been  remedied  by  the  general  Act 
(8  Vict.  c.  16,  s.  16),  which  prevents  any  shareholder  from  trans- 
ferring after  a  call  has  been  made  and  before  payment.  I  quite 
agree  that  this  Act  contains  substantially  the  same  provision. 

Coleridge,  J. : 

Section  28  shows  how  the  liability  of  a  party  sued  for  calls  is  to 
be  established.  The  defendant's  counsel  says,  that  this  affords 
merely  a  prima  facie  case  of  liability,  and  that  if  a  party  has 
parted  with  his  shares  before  action  they  cannot  sue  him  for  calls, 
but  must  proceed  to  forfeit  the  shares.  But  I  quite  agree  that  he 
is  liable  for  calls.  The  answer  given  is,  that  the  defendant  has 
transferred  his  shares  after  the  call  was  made,  and  before  it  became 
payable.  The  reply  to  that  is  to  be  found  partly  in  the  general 
policy  of  the  statute,  which  would  be  quite  defeated  by  such  an 
argument,  and  partly  in  the  words  of  sect.  15,  which  supposes 
the  case  of  a  transfer  made  but  not  delivered  to  the  secretary,  and 
says  that  the  seller  shall  in  that  case  remain  liable  for  all  future 
calls,  omitting  all  mention  of  existing  calls.  The  inference  clearly 
is,  that  it  was  not  thought  necessary  to  provide  for  calls  actually 
made  at  that  time,  as  to  which  the  transfer  would  be  inoperative. 
In  this  view  only  can  sections  15  and  25  be  reconciled. 

Erlb,  J. : 

Section  28  declares  what  is  necessary  to  be  proved  against  a 
shareholder  sued  for  calls,  viz.,  that  he  was  a  shareholder  at  the 
time  when  the  call  was  made,  and  I  do  not  see  that  it  is  limited  to 
a  prima  facie  case ;  but  if  the  circumstances  there  stated  are  proved, 
it  is  sufficient  *to  support  the  action.  As  to  the  Company  having  [  *480  ] 
power  to  declare  the  shares  forfeited,  that  is  rested  on  the  clause 

85—2 
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Thk  North  giving  them  a  right  to  do  so,  which  seems  to  authorize  the  directors 

Colonial  to  forfeit  the  shares  notwithstanding  that  an  action  has  been  begun 

association  fn  respect  of  the  calls.     Therefore,  I  think  the  defendant  is  liable. 

OF  I  KB  LAND  r 

V. 

Bentley. 


Judgment  for  the  plaintiff. 


18^9. 
June2\. 

[  626] 


[  **27  ] 


DOE   d.    MABKIOTT,    Clerk    v.    Thk    MAKQUESS    of 

HERTFORD. 

(19  L.  J.  Q.  B.  526—528  ;  S.  0.  13  Jur.  632.) 

At  the  trial  of  an  ejectment  to  recover  land  claimed  as  parcel  of  the  glebe 
of  a  rectory,  a  book  describing  the  lands,  subject  to  tithes,  and  a  map 
stating  the  glebe  lands,  were  produced  by  an  attorney,  who  stated  *that  he 
had  received  them  from  a  former  rector,  who  was  also  owner  of  the  advow- 
son.  The  book  being  given  to  him  for  the  purpose  of  collecting  the  tithes, 
and  the  map  with  a  view  to  the  sale  of  the  advowson,  which  was  afterwards 
effected,  and  the  lessor  of  the  plaintiff  appointed  to  the  rectory  by  the  pur- 
chaser: Held,  that  the  map  was  not  a  privileged  communication;  and 
semble  that  the  book  was  not. 

The  heir  and  executors  of  the  deceased  rector  having  authorized  the  pro- 
duction of  these  documents :  Held,  by  Erle,  J.  that  they  were  competent 
parties  to  waive  the  privilege,  if  any  existed. 

Ejectment  to  recover  a  piece  of  land  claimed  by  the  lessor  of  the 
plaintiff  as  part  of  his  glebe. 

At  the  trial,  before  Maule,  J.,  at  the  Suffolk  Summer  Assizes, 
1848,  in  order  to  prove  that  the  land  in  question  did  not  form  part 
of  the  glebe,  the  defendant  offered  in  evidence  a  book  describing 
the  land  in  the  parish  which  was  subject  to  tithe,  and  also  a 
map  or  plan  specifying  which  were  the  glebe  lands  of  the  parish. 
These  were  produced  by  an  attorney  named  Wood,  who  stated  that 
he  had  been  employed  by  a  former  owner  of  the  advowson  and 
rector  of  the  parish,  Mr.  Jefferson,  to  collect  his  tithes,  and  that  he 
had  received  the  book  from  Mr.  Jefferson  to  enable  him  to  do  so ; 
and  that  he  had  also  received  the  map  from  Mr.  Jefferson  with  a 
view  to  selling  the  advowson,  which  was  afterwards  done,  and  the 
lessor  of  the  plaintiff  was  presented  by  the  purchaser.  An  authority 
from  the  representatives  of  Mr.  Jefferson  to  produce  the  book  and 
map  at  the  trial  was  also  proved.  It  was  objected  that  these  docu- 
ments were  not  admissible  in  evidence,  being  privileged  communica- 
tions made  to  Wood  as  attorney  for  Mr.  Jefferson ;  and  the  learned 
Judge  being  of  that  opinion,  refused  to  receive  them,  and  a  verdict 
passed  for  the  plaintiff.  A  rule  nisi  for  a  new  trial  having  been 
obtained  on  the  ground  that  this  evidence  was  wrongly  rejected, 
and  also  that  the  verdict;  was  against  the  evidence, 
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Prendergast,  Couth  and  Hills  now  showed  cause  :  Dob  d. 

•    Marriott 
The    authority    given  by   the  representatives  of  Mr.  Jefferson  *. 

cannot  make  these  documents  admissible  which  relate  to  his  rights  Marquess  of 

as  rector  of  the  parish,  and  not  to  his  personal  character :  Greenleaf       KBTF0RD- 

on  Evid.  s.  243  ;  Merle  v.  More  (l). 

(Coleridge,  J. :  They  might  concern  his  rights  as  owner  of  the 
advowson.) 

He  was  entitled  to  the  tithes  as  rector,  and  if  these  documents 
affect  the  church,  the  authority  of  the  Ordinary  would  be  necessary 
to  their  production.  Then,  secondly,  they  were  intrusted  to  Wood 
confidentially  for  the  purpose  of  his  taking  professional  steps  upon 
them,  and,  therefore,  they  cannot  be  given  in  evidence  against  the 
plaintiff,  who  claims  under  the  purchaser  of  the  advowson  :  Green- 
leaf  on  Evid.  s.  240;  Cromack  v.  Heathcote  (2),  Taylor  v.  Blacklow  (3), 
Doe  d.  Strode  v.  Seaton  (4),  Turquandv.  Knight  (5).  If  Mr.  Jefferson 
had  verbally  stated  what  appears  on  the  map  to  Wood,  the  latter 
would  not  be  allowed  to  disclose  it :  Carpmaelv.  Powxs  (6),  Wilson  v. 
Rastall  (7).  There  is  no  presumption  in  favour  of  the  truth  of  con- 
fidential communications,  as  there  is  in  the  case  of  declarations 
made  against  interest. 

B.  Andrews,  O'MaUey  and   Worlledge  were- not  called  upon  to 
support  the  rule. 

Lord  Dbnman,  Gh.  J. : 

I  am  of  opinion  that  the  delivery  of  the  map  to  the  solicitor 
was  not  a  confidential  communication.  It  was  a  statement  by 
Mr.  Jefferson,  the  rector,  of  the  extent  of  his  glebe,  and  was  given 
under  circumstances  that  enabled  any  person  who  pleased  to  avail 
himself  of  the  information  ;  for  the  attorney  was  employed  to  sell 
the  advowson,  and  was  *  therefore  authorized  to  show  the  map  to  [  *f>28  J 
all  the  world.  If  so,  there  was  no  privilege,  and  the  evidence  might 
properly  be  disclosed  by  the  attorney  at  the  trial.  The  mere  fact 
of  the  agent  employed  being  an  attorney,  cannot  give  a  privilege 

(1)  By.  &  M.  390.  (5)  46  R.  R.  506  (2  M.  &  W.  98; 

(2)  22  R.  R  638  (2  Brod.  &  B.  4).  S.  0.  6  L.  J.  (N.  S.)  Ex.  4). 

(3)  43  R  B.  626  (3  Bing.  N.  C.  235 ;  (6)  65  B.  B.  479  (1  Ph.  687  ;  S.  C.  15 
8.  C.  6  L.  J.  (N.  S.)  3  0.  P.  14).  L.  J.  Ch.  275). 

(4)  41  B.  B.  412  (2  Ad.  &  El.  171 ;  (7)  2  R  B.  515  (4  T.  B.  753). 
8.  C.  4  L.  J.  (N.  8.^  K.  B.  13). 
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Doe  d.       which  would  not  otherwise  exist ;  if  it  did,  most  important  evidence 

M^  ARIIIOTT 

r.  might  often  be  excluded.    As  to  the  book,  Wood  was  employed 

Marquess  of  simpty&°  collect  the  tithes,  not  to  enforce  disputed  claims;  there- 
Hbbtfobd.    fore,  he  was  not  acting  professionally,  and  was  perfectly  at  liberty 
to  tell  what  passed  between  him  and  his  employer. 

Coleridge,  J.  (i)  : 

The  question  has  been  put  on  the  ground  of  confidence  and  of 
property  in  the  documents  offered  in  evidence.  As  to  the  former 
ground,  if  Wood  had  gone  to  the  sale  and  exhibited  the  map  to  the 
bidders,  then  he  would  clearly  have  been  authorized  to  do  so ;  and 
if  he  had  such  authority  then,  he  must  have  had  it  also  at  the  trial. 
As  to  the  other  ground,  it  is  said  Wood  became,  in  respect  of  his 
custody  of  the  book  and  map,  attorney  for  the  purchaser  of  the 
advowson,  and  cannot,  therefore,  produce  these  documents  to  their 
prejudice  ;  but  I  do  not  agree  to  the  premises.  The  map  was  not 
a  muniment  of  the  vendor's  title,  but  something  made  for  his  own 
use,  which  he  was  not  bound  to  hand  over  to  the  purchaser  or  to 
the  successor.  They  were  in  the  nature  of  chattels  in  gross,  which 
he  might  keep. 

Erlb,  J. : 

This  map  was  given  to  an  agent  for  the  purpose  of  selling  the 
advowson,  and  if  the  vendor  had  walked  round  the  glebe  lands  and 
pointed  out  their  bounds  to  the  attorney,  and  had  desired  him  to 
communicate  that  information  to  anybody  desiring  to  purchase,  I 
am  clear  that  would  not  have  been  a  privileged  communication,  for 
the  attorney  would  have  been  bound  to  disclose  it ;  and  I  see  no 
difference  between  giving  a  map  and  stating  the  same  thing  orally. 
Furthermore,  such  a  privilege,  if  it  existed,  might  be  waived;  and 
if  the  party  making  the  communication  is  dead,  I  think  his  heir 
and  executor  are  the  parties  competent  to  waive  the  privilege. 

Ride  absolute. 
(1)  Patteson,  J.  hod  left  Court  to  attend  at  chambers 
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IN  THE  COURT  OF   COMMON  PLEAS. 


JOHN  EADEN    v.  CHARLES    HENRY  COOPER, 
Town  Clerk  of  Cambridge. 

(11  0.  B.  18—26  ;  S.  0.  21  L.  J.  C.  P.  32;  16  Jur.  549 ;  2  Lutw.  Reg.  Cas.  183.) 

Where  there  is  an  inaccuracy  in  the  description  of  the  qualification  in  a 
notice  of  claim  to  be  inserted  in  a  list  of  borough  voters,  the  proper  course 
for  the  Revising  Barrister  is,  not  to  amend  the  claim  (under  the  Parliamentry 
Voters  Registration  Act,  1843,  6  ft  7  Vict.  c.  18,  s.  40),  but  to  treat  the 
notice  as  sufficient,  provided  the  mistake  or  misdescription  is  such  as  would 
have  been  amendable  in  a  list  of  voters. 

The  borough  of  Cambridge  consists  of  fourteen  parishes.  The 
claimant,  John  Rolph  Mann,  was  inserted  by  the  overseers  of  the 
parish  of  St.  Andrew  the  Great,  in  the  said  borough,  in  the  list  of 
persons  entitled  to  vote  in  the  election  of  members  of  Parliament 
for  the  said  borough,  in  respect  of  property  occupied  within  the 
said  parish  of  St.  Andrew  the  Great,  as  follows  : 


1861. 
Nov.  13. 

Borough  of 
Cambridge. 

[18] 


Christian  name  and  sur- 
name of  each  voter  at 
full  length. 

Place  of  abode. 

Nature  of 
qualification. 

8treet,  lane,  or  other  like 
place  in  this  pariah,  and 
number  of  house,  if  any, 
where    the    property   is 
situate. 

John  Bolfe  Mann. 

St  Andrew's 
Hill. 

House. 

St  Andrew's  Hill. 

John  Eaden  objected  to  the  name  of  the  said  John  Bolfe  Mann 
being  retained  on  the  said  list;  and,  it  being  proved  before  the 
Revising  Barrister  that  the  qualification  depended  on  the  successive 
occupation  of  two  houses,  viz.  a  house  No.  15,  Hill's  Road,  in  the 
parish  of  St.  Andrew  the  Less,  and  the  said  house  on  St.  Andrew's 
Hill,  in  the  parish  of  St.  Andrew  the  Great,  the  Revising  Barrister 
decided  that  the  objection  should  prevail,  and  the  name  be 
expunged. 

The  said  John  Bolfe  Mann  then  proved  the  due  service  *of  a 
notice  of  claim  upon  the  overseers  of  the  said  parish  of  St.  Andrew 
the  Great,  in  the  following  form : 

"  To  the  overseers  of  the  parish  of  St.  Andrew  the  Great,  in  the 
borough  of  Cambridge. 

"  I  hereby  give  you  notice  that  I  claim  to  have  my  name  inserted 
in  the  list  made  by  you  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  borough  of  Cambridge,  and  that  the  particulars 
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IR.K. 


Eaden 
t. 

COOPBR. 


of  my  qualification  and  place  of  abode  are  stated  in  the  columns 
below.     Dated,  the  22nd  day  of  August,  1851. 


[•20] 


Christian  name  and  sur- 
name of  the  claimant  at 
full  length. 

Place  of  abode. 

Nature  of 
qualification. 

Street,  lane,  or  other  place 
in  this  parish  where  the 
property  is  situate,   and 
number  of  house,  if  any. 

John  Eolfe  Mann. 

St.  Andrew's 
Hill. 

House. 

St.     Andrew's     Hill, 
in     the    successive 
occupation   of   and 
from        a       house 
No.  15,  Hill's  Hoad. 

(Signed)        "John  Rolfb  Mann." 

This  claim  was  duly  published  by  the  overseers  of  St.  Andrew 
the  Great,  in  their  list  of  claimants  for  that  parish ;  and,  in  the 
fourth  column  of  such  list,  the  qualification  was  thus  described  : 
"  St.  Andrew's  Hill,  in  successive  occupation  of  and  from  a  house, 
No.  15,  Hill's  Road." 

It  was  proved  before  the  Revising  Barrister,  that  the  house 
No.  15,  Hill's  Road,  was  in  the  parish  of  St.  Andrew  the  Less,  and 
that  the  street  called  Hill's  Road  ran  into  two  different  parishes, 
viz.  St.  Andrew  the  Great,  and  St.  Andrew  the  Less. 

The  appellant  thereupon  objected  that  the  notice  of  claim  was, 
upon  the  face  of  it,  for  two  houses  in  the  *same  parish,  viz.  St. 
Andrew  the  Great,  and  was  on  that  ground  a  bad  claim  for  a  quali- 
fication consisting  of  the  occupation  of  two  houses  in  different 
parishes ;  that  the  claimant  could  not  give  evidence  of  any  other 
qualification  than  that  which  was  described  in  the  claim  ;  and  that 
the  Revising  Barrister  was  not  at  liberty  to  change  the  description 
of  the  qualification,  by  adding  the  name  of  the  true  parish  ^to  the 
house  No.  15,  Hill's  Road. 

The  Revising  Barrister  decided  that  the  notice  of  claim  was 
insufficient  as  it  stood,  in  stating  merely  the  qualification  in  the 
fourth  column  to  be  in  respect  of  successive  occupations  of  houses 
in  St.  Andrew's  Hill,  and  No.  15,  Hill's  Road,  which,  by  reference 
to  the  heading  of  that  column,  appeared  to  be  both  in  the  parish  of 
St.  Andrew  the  Great ;  whereas,  the  street  called  Hill's  Road  was 
in  two  different  parishes,  viz.  St.  Andrew  the  Great  and  St.  Andrew 
the  Less,  and  the  house  No.  15,  Hill's  Road,  was  in  fact  in  the 
parish  of  St.  Andrew  the  Less :  but  he  held  that  he  might,  the 
more  accurately  to   define   it,   amend    the    claim,  by   adding   to 
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the  description  of  the  house,  the  parish  in  which  it  was  situate,       eadkn 
and   thereby  enable  the  claimant  to  give  evidence  in  support  of      cooper. 
successive  occupations  in  the  two  parishes  ;  and,  as  the  vote  was 
proved  in  other  respects,  he  inserted  the  name  of  the  said  claimant 
in  the  list  of  voters   for    the   said  borough  in  the   parish  of  St. 
Andrew  the  Great. 

Upon  the  same  grounds,  the  Revising  Barrister  allowed  the  votes 
of  John  Trevis,  a  claimant  in  the  parish  of  St.  Andrew  the  Great, 
Jermyn  Brown,  Edward  Jarman,  and  Thomas  Machin,  severally 
claimants  in  the  parish  of  St.  Andrew  the  Less,  Matthew  Gray, 
a  claimant  in  the  parish  of  St.  Botolph,  and  John  Lambert,  a 
claimant  in  the  parish  of  St.  Mary  the  Less,  and  inserted  the 
names  of  the  said  several  parties  on  the  list  of  voters  for  the  said 
respective  parishes. 

The  cases  of   these   six  persons   were  consolidated  with   *the       [  *21  ] 
principal   case ;   and  the    several  claimants   having  respectively 
declined  to  support  the  above  decision,  the  town-clerk  of  Cambridge 
was  named  respondent  in  such  consolidated  appeal. 

The  question  for  the  opinion  of  the  Court,  was,  whether,  under 
the  circumstances  above  stated,  the  Revising  Barrister  had  power 
to  amend  the  claim  of  John  Bolfe  Mann,  by  adding  the  name  of 
the  parish  of  St.  Andrew  the  Less  to  the  description  of  the  house 
No.  15,  Hill's  Road,  in  the  fourth  column ;  and  whether  he  had 
power  to  receive  evidence,  under  that  claim,  of  a  qualification  con- 
sisting of  the  successive  occupations  of  two  houses  in  two  different 
parishes.  If  the  Court  should  be  of  opinion  that  the  Revising 
Barrister  had  such  power,  then  the  lists  of  voters  for  the  said 
borough  as  revised,  were  to  stand  without  amendment :  but,  if  the 
Court  should  be  of  a  contrary  opinion,  then  the  said  lists  were  to 
be  amended,  by  expunging  the  names  of  the  said  John  Rolfe  Mann 
and  John  Trevis  from  the  said  list  of  the  parish  of  St.  Andrew  the 
Great,  and  the  names  of  the  said  Jermyn  Brown,  Edward  Jarman, 
and  Thomas  Machin  from  the  said  list  of  the  parish  of  St.  Andrew 
the  Less,  and  the  name  of  Matthew  Gray  from  the  said  list  of  the 
parish  of  St.  Botolph,  and  the  name  of  the  said  John  Lambert 
from  the  list  of  the  parish  of  St.  Mary  the  Less. 

Conchy  for  the  appellant : 
The  Revising  Barrister  has  decided  against  the  validity  of  the 
original  claim  ;  but  he  does  not  furnish  the  Court  with  the  means 
of  judging  as  to  its  sufficiency.     The  only  questions,  therefore,  are, 
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Eaden       whether  he  had  power  to  amend  the  notice  of  claim,  and  whether  he 
Coopbb.      had  power  to  receive  evidence  of  the  claim  as  amended.    *     *     * 

L  23  ]  (Jbrvis,  Ch.  J. :  This  case  is  in  effect  decided  by  Wood  v.  The 

Overseers  of  Willesden  (l),  unless  there  is  the  distinction  you 
contend  for  between  county  and  borough  claims.) 

Precisely  so.    Tindal,  Gh.  J.,  in  that  case,  alludes  to  these  different 
[  *24  ]       provisions.     In  boroughs,  the  lists  of  voters  *(other  than  freemen) 
are  prepared  by  the  overseers :  persons  omitted  from  these  lists  are 
to  give  notice  of  their  claims. 

(Maule,  J. :  In  the  case  of  counties,  the  Revising  Barrister  is 
doing  something  useful  when  he  amends.  But,  why  should  he 
amend  a  claim  in  the  case  of  a  borough  ?    It  is  never  wanted  again.) 

It  is  merely  to  show  what  claims  are  made  before  the  Revising 
Barrister. 

(Jbrvis,  Ch.  J. :  In  Luckett  v.  Knowhs  (2),  it  was  held  that  the 
amending  power  is  to  be  construed  liberally.) 

***** 

[  25  ]  (Mauls,  J. :  The  38th  section  of  the  6  &  7  Vict.  c.  18,  enacts 

"  that  the  Revising  Barrister  shall  insert  in  any  list  of  voters  for 
any  city  or  borough  the  name  of  every  person  omitted  who  shall  be 
proved  to  the  satisfaction  of  such  Barrister  to  have  given  due  notice 
of  his  claim  to  be  inserted  in  such  list,  and  to  have  been  entitled, 
on  the  last  day  of  July  then  next  preceding,  to  have  his  name 
inserted  therein  in  respect  of  the  qualification  described  in  such 
notice  of  claim."  All  that  the  Barrister  has  to  do,  is,  to  see  whether 
or  not  the  claimant  has  given  due  notice;  and,  for  that  purpose,  he 
can  only  look  at  the  notice  itself.  Of  what  possible  use  can  it  be  to 
amend  the  claim  ?  If  the  claim  be  found  not  to  be  quite  satis- 
factory, but  still  to  be  such  as  he  thinks  ought  to  be  acted  upon,  he 
ought  I  think  to  decide  that  due  notice  has  been  given.  Whether 
or  not  the  thing  amounts  to  notice,  may  depend  upon  circumstances. 
But,  if  the  Barrister  finds  it  to  be  inaccurate,  but  that  the  error  is 
such,  that,  if  it  had  occurred  in  a  list  of  voters  he  would  have 
been  justified  in  amending  it,  that  would  be  a  sufficient  reason  for 
holding  the  notice  to  be  a  due  notice.) 

(1)  2  C.  B.  15;  1  Lutw.  Beg.  Cas.  (2)  69  E.  R.  466  (2  C.  B.  187). 

314. 
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Here,   the    Barrister   has  decided    the    notice    of    claim   to    be       eadkn 
insufficient.  Coopkb. 

(Jervis,  Gh.  J.:  I  do  not  understand  the  question  as  to  the 
sufficiency  of  the  claim,  to  be  open  to  us  upon  *this  case.)  [  *26  ] 

It  is  submitted  that  it  is  not.  The  claim,  in  a  borough,  is  not  in  a 
list  which  the  Barrister  is  revising. 

(Maule,  J. :  Suppose  there  is  an  immaterial  error  in  the  notice 
of  claim,  although  the  Barrister  need  not  amend  the  claim,  still  he 
is  not  bound  to  adopt  the  misdescription  in  it.  There  is  nothing  in 
the  Act  to  require  him  to  put  the  description  of  the  qualification 
on  the  register  in  the  precise  words  of  the  claim.) 

He  may  not  be  bound  to  insert  the  claim  literally.  But  here  he 
has  found  it  to  be  insufficient:  and  he  professes  to  amend  the 
claim,  by  inserting  therein  the  true  description  of  the  premises, 
and  thereby  to  enable  the  claimant  to  give  evidence  in  support  of 
successive  occupations  in  the  two  parishes. 

Wheeler,  for  the  respondent,  was  not  heard. 

Jervis,  Gh.  J. : 

As  I  understand  the  case,  the  Bevising  Barrister  seems  to  have 
considered  that  he  was  precluded  from  considering  the  claim  under 
the  description  used.  In  that  he  was  wrong.  I  think  he  was 
bound  to  receive  evidence  under  the  claim  as  made. 

Maule,  J. : 

The  Barrister  has  done  substantially  right,  but  not  formally. 
He  thought  the  notice  of  claim  insufficient ;  but  he  amends  it, 
which  can  do  no  good.  If  the  claim  gives  such  notice  that  any- 
body would  understand  what  was  meant  to  be  conveyed  by  it,  no 
amendment  could  be  necessary.  The  substantial  justice  of  the 
case  is  clearly  with  the  respondent :  but,  as  it  is  defective  in  point 
of  form,  the  appellant  may  perhaps  be  entitled  to  have  it  sent 
back  to  the  Bevising  Barrister  to  be  restated  (l),  if  he  thinks  it 
worth  his  while. 

Williams,  J.,  and  Talfourd,  J.,  concurred. 

Decisions  affirmed,  witlwut  costs. 
(1)  Couch,  for  the  appellant,  declined  to  avail  himself  of  this  suggestion. 
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Nov.  13. 

Northampton- 
shire, 
Southern 
Division, 

[«] 


[•«] 


EDMUND  SINGER  BURTON  and  Another  v.  THOMAS 

BROOKS  (I). 

(11  C.  B.  41-48 ;  8.  C.  21  L.  J.  C.  P.  7 ;  16  Jur.  569  ;  2  Lutw.  Beg.  Cas.  197.) 

Where  the  case  transmitted  to  the  Master  under  the  Parliamentary  Voters 
Eegistration  Act,  1843  (6  &  7  Vict.  18),  ss.  42,  64,  is  not  signed,  as  well  as 
indorsed,  by  the  Ke  vising  Barrister,  the  Court  will  not  hear  the  appeal,  unless 
the  respondent  consents  to  the  case  being  remitted  to  him  for  signature. 

The  minister  of  a  dissenting  congregation  whose  appointment,  according 
to  his  own  statement,  was  "  general,  and  for  life,"  occupied,  by  permission 
of  the  trustees,  in  whom  the  legal  estate  was  vested,  without  paying  any 
rent,  a  cottage  and  premises  worth  more  than  40*.  per  annum.  The 
Revising  Barrister,  considering  that  it  was  established,  in  point  of  fact, 
that  the  minister  held  the  office  and  occupied  the  house  and  premises 
under  the  trusts  of  the  deed,  and  therefore  had  such  a  freehold  interest 
therein  as  entitled  him  to  vote,  retained  his  name  on  the  list  of  voters : 
Held,  that  he  had  come  to  a  right  conclusion. 

Thomas  Brooks,  of  Roade,  in  the  county  of  Northampton,  being 
on  the  list  of  electors  for  the  southern  division  of  the  county  of 
Northampton,  in  respect  of  his  freehold  interest  in  a  house  and 
garden  at  Roade,  called  the  Chapel  House,  in  his  occupation,  was 
duly  objected  to  by  Edmund  Singer  Burton. 

It  appeared  that  the  said  Thomas  Brooks  is  the  minister  of  a 
dissenting  congregation  at  Roade  aforesaid.  The  evidence  of  his 
appointment  was,  his  own  statement  that  it  was  general,  and  for 
life  ;  and  the  following  letter  was  produced : 

"  Hartwbll,  May  21st,  1849. 
"  Dear  Sir, — Yesterday  we  asked  the  subscribers  to  stop,  as  we 
had  proposed ;  and,  as  far  as  we  could  ascertain,  their  feelings 
are  in  unison  with  those  of  the  Church  members,  in  desiring  to 
secure  your  stated  ministrations  at  Roade.  We  have,  therefore,  now, 
on  behalf  of  the  Church,  to  invite  you  to  accept  the  pastorate,  and 
come  and  reside  amongst  us.  In  this  invitation  we  most  cordially 
join.  We  trust  the  matter  has  been  the  subject  of  much  prayer ; 
and  that  your  coming  amongst  us  (if  such  *should  be  the  will  of 
God)  may  be  for  His  glory,  and  for  great  good.     We  remain,  &c. 

"  William  Hands,  j 

"William  Jambs, 

"P.S. — Will  you  please  to  let  us  have  your  decision  (as  to  next 

Sabbath)  as  early  as  possible,  in  order  to  afford  time  to  get  a 

supply,  if  one  should  be  needed.    Please  to  direct  to  Mr.  Hands." 

Upon  receipt  of  this  invitation,  Mr.  Brooks  entered  immediately 
upon  the  office  of   minister,  which  office  he  still  fills,  and  took 
(1)  Cited,  Sherman  v.  Whyman  (1873)  L.  E.  9  C.  P.  243,  247. 


Deacons. 
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possession  of  the  house  and  premises,  with  the  consent  of  the  Bubton 
trustees  hereinafter  named,  and  has  continued  in  possession  from  brooks. 
that  time  to  the  present. 

The  house  and  garden  are  worth  more  than  40*.  per  annum. 

The  legal  estate  in  fee  in  these  premises  was  vested,  by  an 
indenture  bearing  date  the  24th  of  July,  1844  (when  one 
Samuel  Deacon  was  minister),  in  certain  trustees ;  and  the  trusts 
declared  in  respect  thereof,  so  far  as  are  material  to  the  present 
purposes,  are  as  under  : 

"  Upon  trust,  from  time  to  time,  and  at  all  times  thereafter,  to 
permit  and  suffer  the  said  Samuel  Deacon,  the  then  pastor,  teacher, 
or  minister  of  the  said  congregation  of  Protestant  Dissenters  called 
Baptists,  belonging  to  the  said  meeting-house,  for  and  during  his 
life,  if  he  should  so  long  continue  pastor,  teacher,  or  minister  of 
the  said  congregation,  and,  after  the  death  of  the  said  Samuel 
Deacon,  or  his  ceasing  to  be  pastor,  teacher,  or  minister  of  the  said 
congregation,  to  permit  and  suffer  the  pastor,  teacher,  or  minister 
of  the  said  congregation  for  the  time  being, — such  pastor,  teacher, 
or  minister  to  be  from  time  to  time  elected  and  appointed  by  the 
majority  of  the  persons  of  and  belonging  to  the  said  congregation, 
— to  *dwell,  inhabit,  and  reside  in  the  said  cottage  or  tenement,  and  [  **3  ] 
occupy  and  use  the  same,  with  the  orchard,  gardens,  barns,  stables, 
outhouses,  yards,  backsides,  homestalls,  and  appurtenances  thereto 
belonging,  without  paying  any  rent  for  the  same :  and  upon  this 
farther  trust,  from  time  to  time,  and  at  all  times  thereafter,  to 
permit  and  suffer  the  said  congregation  of  Protestant  Dissenters 
called  Baptists,  whereof  the  said  Samuel  Deacon  was  then  pastor, 
teacher,  or  minister,  and  every  succeeding  congregation  of 
Protestant  Baptist  Dissenters  at  Boade  aforesaid,  when  and  as 
often  as  they  should  think  fit,  to  use  the  said  erection  and  building 
erected  and  built  on  the  said  orchard  as  aforesaid,  as  or  for  a 
meeting-house  or  place  for  their  assembling  themselves  together 
for  the  worship  of  God,  according  to  the  power,  privilege,  or 
indulgence  given  or  granted  to  Protestant  Dissenters  by  an  Act  of 
Parliament  theretofore  made,  or  by  such  other  Act  or  Acts  of 
Parliament  as  should  thereafter  be  made,  and  for  their  meeting 
and  assembling  themselves  together  there  for  the  same  worship, 
and  for  the  well  ordering  and  governing  of  the  said  congregation 
for  the  time  being,  or  for  any  other  lawful  purposes,  as  often  as  the 
said  congregation,  and  their  pastor,  teacher,  or  minister  for  the 
time  being,  or  the  major  part  of  them,  should  think  fit." 
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Bdbton  It  was  objected  that  Mr.  Brooks,  the  respondent,  under  the 

Bbooks.      circumstances  above  stated,  did  not  take  a  freehold  interest. 

The  Revising  Barrister  considered  that  it  was  established,  in 
point  of  fact,  that  the  respondent  held  the  office  of  minister  of  that 
congregation,  and  occupied  the  house  and  premises  under  the 
trusts  of  the  deed,  and  therefore  he  held  that  he  had  such  a 
freehold  interest  in  the  premises  as  entitled  him  to  vote. 

If  the  Court  should  be  of  a  contrary  opinion,  then  the  register 
was  to  be  amended,  by  striking  out  the  name  of  the  said  Thomas 
Brooks. 

[  4*  ]  Humfrey,  for  the  appellant. 

(Jervis,  Ch.  J. :  The  Revising  Barrister  has  indorsed  the  case, 
but  he  has  omitted  to  sign  it :  we  have  no  authority  to  hear  it.) 

The  other  side  will  consent  to  waive  the  objection. 

(Jervis,  Gh.  J. :  That  will  not  help  you.  I  must  make  a  return 
to  the  House  of  Commons  of  the  decisions  we  come  to  upon  these 
cases.  Can  I  return  that  we  have  repealed  the  Act  (l)  by  consent, 
and  struck  out  a  vote  which  would  otherwise  have  been  retained  ? 

Maule,  J. :  The  sheriff  or  other  returning  officer,  is  not  bound  to 
alter  the  register  in  obedience  to  an  order  of  this  Court  which  has 
no  other  foundation  than  the  consent  of  the  parties.  In  the  case 
of  Nettleton  v.  BurreU  (2),  where  the  Revising  Barrister  had  died 
leaving  the  case  unsigned,  we  held  that  we  could  not  remedy 
the  defect. 

Williams,  J.:  The  case  may,  by  consent,  be  remitted  to  the 
Barrister  to  be  now  signed.) 

[  *J5  1  Hay €8,  for  the  respondent,  consenting  that  the  case  *should  be 

signed  nunc  pro  tunc,  the  Court  permitted  the  argument  to  proceed, 
on  the  assumption  that  it  was  already  signed. 

Humfrey  : 

The  respondent  was  merely  tenant  at  will  of  the  cottage  in 
question.  The  trusts  of  the  deed  under  which  he  occupies  the 
premises,  are,  "  to  permit  and  suffer  the  said  pastor,  teacher,  or 
minister  of  the  said  congregation  for  the  time  being, — such  pastor, 
teacher,  or  minister  to  be  from  time  to  time  elected  and  appointed 

(1)  6  &  7  Vict.  c.  18,  8*  42  and  62.  (2)  66  R.  It,  658  (7  Man,  &  G.  35). 
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by  the  majority  of  the  said  congregation, — to  dwell,  inhabit,  or       Burton 

reside  in  the  said  cottage  or  tenement,  and  occupy  and  use  the      bbooks. 

same,  with  the  appurtenances  thereto  belonging,  without  paying 

any  rent."     In  Doe  d.  Nicholl  v.   M'Kaeg  (1),   it  was  held  by 

Lord  Tentbrdbn,  and  the  Court  of  King's  Bench,  that  a  minister 

of  a  dissenting  congregation  placed  in  the  possession  of  a  chapel 

and  dwelling-house  by  certain  persons  in  whom  the  legal  estate 

was  vested,  in  trust  to  permit  and  suffer  the  chapel  to  be  used  for 

the  purpose  of  religious  worship,  was  a  mere  tenant  at  will  to 

those  trustees ;  and  that  his  tenancy  might  be  determined  instanter 

by  a  demand  of  possession. 

(Williams,  J.:  All  that  Lord  Tentbrdbn  there  says,  might  be 
said  of  one  who  had  been  let  in  under  an  agreement  for  a  lease 
in  fee. 

Maule,  J. :  There  is  no  finding  in  the  case  as  to  the  tenure 
of  office.) 

No :  it  is  only  found  that  Mr.  Brooks,  upon  receipt  of  the  invitation 
set  out  in  the  case,  "entered  immediately  upon  the  office  of 
minister,  which  office  he  still  fills,  and  took  possession  of  the 
house  and  premises,  with  the  consent  of  the  trustees,  and  has 
continued  in  possession  from  that  time  to  the  present." 

(Maule,  J. :  What  is  the  quantity  of  this  man's  estate  ?) 

A  tenancy  at  will. 

(Maule,  J. :  At  law,  no  doubt,  as  the  case  you  cite  decides :  but 
whatin*equity?)  [•«] 

A  freehold,  if  for  life.  But  the  Barrister  does  not  find  that  he 
holds  for  life :  he  merely  says  that  "  he  considered  that  it  was 
established,  in  point  of  fact,  that  the  respondent  held  the  office  of 
minister  of  that  congregation,  and  occupied  the  house  and  premises 
under  the  trusts  of  the  deed ;  "  and  therefore  he  held  that  he  had 
such  a  freehold  interest  in  the  premises  as  entitled  him  to  vote. 

(Maule,  J. :  I  think  he  was  quite  right.  He  finds,  in  effect, 
that  the  pastor  was  irremovable.) 

(1)  34  B.  B,  501  (10  B.  &0.  721). 
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Burton 

r. 
Brooks. 


Jervis,  Ch.  J. : 

Upon  the  finding  of  the  Barrister,  we  must  assume  that  the 
appointment  of  the  minister  was  for  life,  under  the  trusts  of  the 
deed.  He  has,  therefore,  an  equitable  freehold  for  life,  and  is  entitled 
to  vote.     The  decision  of  the  Revising  Barrister  must  be  affirmed. 


The  rest  of  the  Court  concurring, 


Decision  affirmed,  with  cost*. 


1851. 
Xov.  13. 

Northampton- 

thire, 

SovJtlvem 

Division, 

[47J 


[•48] 


EDMUND   SINGER  BURTON  v.  BENJAMIN  BLAKE 

and  Others. 

(11  C.  B.  47—48 ;  S.  0.  sub  nom.  Burton  v.  Gove,  21  L.  J.  0.  P.  7.) 

The  Court  adjourned  the  hearing  of  an  appeal,  in  order  to  give  the 
appellant  time  to  give  the  notice  required  by  the  Parliamentary  Voters 
Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  as.  42,  64,  the  case  not  having 
been  settled  and  delivered  to  the  appellant  until  the  eighth  day  of  Term. 

Where  the  case  transmitted  to  the  Master  under  the  Act  of  1843, 
ss.  42,  64,  is  not  signed,  as  well  as  indorsed,  by  the  Revising  Barrister,  the 
Court  will  not  hear  the  appeal,  where  the  respondent  does  not  appear. 

Henry  Cove  claimed  to  have  his  name  inserted  in  the  list  of 
county  voters  for  the  parish  of  St.  Sepulchre,  in  the  town  of 
Northampton,  in  respect  of  an  allotment  to  him  of  freehold  land, 
as  a  member  of  a  society  called  the  Freehold  Land  Society. 

Humfrey,  for  the  appellant,  upon  the  case  being  called  on, 
prayed  that  the  hearing  might  be  adjourned,  upon  an  affidavit 
which  alleged  that  the  statement  of  the  case  was  not  settled  by  the 
Revising  Barrister  until  the  5th  instant,  and  only  delivered  to  the 
appellant  on  the  10th;  and  consequently  there  bad  not  been  time 
to  give  the  notice  required  by  the  6  &  7  Vict.  c.  18,  ss.  42,  64. 

Per  Curiam  : 
Let  the  appeal  stand  adjourned  for  ten  days. 

It  being  subsequently  discovered  that  this  case,  like  the  last, 
was  without  signature,  and  no  counsel  appearing  for  the  respondent, 

Humfrey,  for  the  appellant,  submitted  that  the  Court  had  power 
to  remit  the  case,  under  the  6  &  7  Vict.  c.  18,  s.  65,  which  contains 
a  proviso,  "  that,  if  the  said  Court  (of  Common  Pleas)  shall  be  of 
opinion  in  any  case,  that  the  statement  of  the  matter  of  the  appeal 
is  not  sufficient  *to  enable  them    o  give  judgment  in  law,  it  shall 
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be  lawful  for  the  said  Court  to  remit  the  said  statement  to  the  Bubton 
.Revising  Barrister  by  whom  it  shall  have  been  signed,  in  order  blakb. 
that  the  case  may  be  more  fully  stated." 

Talfourd,  J. : 

That  only  impowers  the  Court  to  remit  the  case  to  the  Barrister 
"  by  whom  it  shall  have  been  signed." 

Appeal  struck  out(\). 

■■       ♦       ■ 

STAINBANK  and   Another  v.  FENNING(2).  1851. 

(11  C.  B.  51—69 ;  S.  0.  20  L.  J.  0.  P.  226 ;  15  Jur.  1082.)  May¥k 

The  master  of  a  vessel  has  no  authority  to  hypothecate  the  ship,  for  money         [  51  ] 
borrowed  at  a  foregn  port  for  necessary  repairs  and  disbursements,  and  at 
the  same  time  pledge  the  personal  credit  of  his  owner  for  such  advances, 
— whether  maritime  interest  be  stipulated  for  or  not. 

A  vessel  having  put  into  a  foreign  port  in  a  damaged  state,  the  master 
borrowed  money  of  a  merchant  there,  for  necessary  repairs  and  disburse- 
ments ;  to  secure  which,  he  drew  bills  upon  his  owner,  and  also  executed 
an  instrument  which  purported  to  be  an  hypothecation  of  the  ship,  cargo, 
and  freight.  By  this  instrument,  the  merchant  who  advanced  the  money 
forbore  all  interest  beyond  the  amount  necessary  to  insure  the  ship  to  cover 
the  advances ;  and  the  master  took  upon  himself  and  his  owner  the  risk  of 
the  voyage,  making  the  money  payable  at  all  events,  and  subjecting  the 
ship  to  seizure  and  sale  by  virtue  of  process  "  out  of  her  Majesty's  High 
Court  of  Admiralty  of  England,  or  any  Court  of  Vice- Admiralty  possessing 
jurisdiction  at  the  port  at  which  the  said  vessel  might  at  any  time  happen 
to  be  lying,  or  to  be,  according  to  the  maritime  law  and  custom  of 
England,"  in  the  event  of  the  bills  beiug  refused  acceptance,  or  being 
dishonoured  : 

Held,  that,  this  not  being  such  an  hypothecation  as  could  be  enforced 
in  the  Court  of  Admiralty, — the  payment  of  the  money  borrowed  not  being 
made  to  depend  upon  the  arrival  of  the  vessel, — the  merchant  had  no 
insurable  interest  in  the  ship. 

This  was  an  action  of  assumpsit.  The  first  count  of  the 
declaration  stated  that  the  plaintiffs,  by  and  under  the  name, 
style,  description,  and  firm  of  G.  Stainbank  &  Son,  theretofore, 
to  wit,  on  the  1st  of  December,  1846,  according  to  the  usage  and 
custom  of  merchants,  caused  to  be  made  a  certain  policy  of 
insurance,  purporting  thereby  and  containing  therein  that  the 
plaintiffs,  as  well  in  their  own  names  as  for  and  in  the  name  and 
names  of  all  and  every  other  person  or  persons  to  whom  the  same 
did,  might,  or  should  appertain,  in  part  or  in  all,  did  make 
assurance,  and  cause  themselves,  and  them,  and  every  of  them,  to 

(1)   In    justice    to    the    Revising  filed  with  the  Master. 
Barrister,  it  ought  to  be  stated,  that,  (2)  And  see  Stainbank  y.   Shepard 

in  this  as  well  as  in  the  preceding  (1853)  J3  0.  B.  418,  22  L.  J.  Ex.  341, 

case,   it  was  a  copy  only  that  was  Ex.  Ch. 
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Btainbank  be  insured,  lost  or  not  lost,  at  and  from  Quebec  to  a  final  port  of 
FenniiA.  discharge  in  the  United  Kingdom,  upon  any  kind  of  goods  and 
merchandises,  and  also  upon  the  body,  tackle,  apparel,  ordnance, 
munition,  artillery,  boat,  and  other  furniture  of  and  in  the  good 
ship  or  vessel  called  the  Hartland,  whereof  was  master  George 
Hooper, — beginning  the  adventure  upon  the  said  goods  and 
merchandises  from  the  loading  thereof  aboard  the  said  ship,  upon 
[  *52  ]  the  said  ship,  &c,  and  so  *should  continue  and  endure  during  her 
abode  there,  upon  the  said  ship,  &c,  and,  further,  until  the  said 
ship,  with  all  her  ordnance,  tackle,  apparel,  &c,  and  goods  and 

•  :  merchandises  whatsoever,  should  be  arrived  at  (as  above),  upon 

the  said  ship,  &c,  until  she  had  moored  at  anchor  twenty-four 
hours  in  good  safety,  and  upon  the  goods  and  merchandises  until 
the  same  should  be  there  discharged  and  safely  landed ;  and  that 
it  should  be  lawful  for  the  said  ship,  &c,  in  the  said  voyage,  to 
proceed  and  sail  to,  and  touch  and  stay  at,  any  ports  or  places 
whatsoever  and  wheresoever,  without  being  deemed  a  deviation, 
and  without  prejudice  to  the  said  insurance :  the  said  ship,  goods, 
and  merchandises,  &c,  for  so  much  as  concerned  the  assured,  by 
agreement  between  the  assured  and  assurers  in  that  policy,  were 
and  should  be  1,500/.  advances  for  repairs  and  disbursements,  and 
the  whole  valued  at  l,675i.,  including  premium  of  insurance: 
touching  the  adventures  and  perils  which  they,  the  assurers,  were 
contented  to  bear,  and  did  take  upon  them  in  that  voyage,  they 
were  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  marque  and  countermarque,  surprisals,  takings 
at  sea,  arrests,  restraints,  and  detainments  of  all  Kings,  Princes, 
and  people,  of  what  nature,  condition,  or  quality  soever,  barratry 
of  the  master  and  mariners,  and  of  all  other  perils,  losses,  and 
misfortunes  that  had  or  should  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandises,  and  ship,  &c,  or  any 
part  thereof :  and,  in  case  of  any  loss  or  misfortune,  it  should  be 
lawful  to  the  assured,  their  factors,  servants,  and  assignees,  to  sue, 
labour,  and  travel  for,  in,  and  about  the  defence,  safeguard,  and 
recovery  of  the  said  goods  and  merchandises,  &c,  and  ship,  &c, 
or  any  part  thereof,  without  prejudice  to  that  insurance;  to  the 
charges  whereof  they  the  assurers  would  contribute,  each  one 
according  to  the  rate  or  quantity  of  his  sum  therein  assured,  &c.,  &c. 
[  *53  ]  *  Averment,  that  the  said  policy  of  insurance  and  memoranda  were 
so  made  by  the  plaintiffs  as  aforesaid  as  the  agents  of  John  Gilmour, 
David  Gilmour,  Allan  Gilmour  of  Montreal,  James  Gilmour,  John 
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Pollok,  Arthur  Pollok,  Allan  Gilmour  of  Glasgow,  and  Robert  staimbakk 
Rankin,  and  for  their  use  and  benefit,  and  that  the  plaintiffs  did  /fbk£in0. 
receive  the  order  for  and  effect  the  said  policy  of  insurance  as  such 
agents  as  aforesaid, — of  all  which  premises,  the  defendant  after- 
wards, to  wit,  on  the  1st  of  December,  1846,  had  notice ;  that  there- 
upon, in  consideration  that  the  plaintiffs,  at  the  request  of  the 
defendant,  had  then  paid  to  the  defendant  a  certain  sum  of  money, 
to  wit,  the  sum  of  twenty  guineas,  as  a  premium  or  reward  for  the 
insurance  of  2002.  of  and  in  the  premises  in  the  said  policy  of 
insurance  mentioned,  and  had  then  promised  the  defendant  to 
perform  and  fulfil  all  things  in  the  said  policy  contained  on  the 
part  and  behalf  of  the  insured  to  be  performed  and  fulfilled,  the 
defendant  then  promised  the  plaintiffs  that  he  would  become  and 
be  an  insurer  to  the  plaintiffs  of  the  said  sum  of  2001.  upon  the 
premises  in  the  said  policy  of  insurance  mentioned  on  his  part  and 
behalf,  as  such  insurer  of  the  said  sum  of  200/.,  to  be  performed 
and  fulfilled ;  and  the  defendant  then  became  and  was  an  insurer 
to  the  plaintiffs,    and  then   duly  subscribed   the   said  policy  of 

,  insurance  as  such  insurer,  for  the  sum  of  200J. ,  upon  the  premises 
in  the  said  policy  in  that  behalf  mentioned :  that  the  said  John 
Gilmour,  David  Gilmour,  Allan  Gilmour  of  Montreal,  James 
Gilmour,  John  Pollok,  Arthur  Pollok,  Allan  Gilmour  of  Glasgow, 
and  Eobert  Rankin,  some  or  one  of  them,  were  or  was  then,  and 
from  thence  continually  afterwards  until  and  at  the  time  of  the  loss 
thereinafter  mentioned,  interested  in  the  premises  in  the  said  policy 
of  insurance  and  memoranda  mentioned,  to  a  large  amount,  to  wit, 
to  the  value  and  amount  of  all  the  moneys  by  them  ever  insured  or 
caused  to  be  insured  *thereon :  and  that  theretofore,  to  wit,  on  the       [  *6*  ] 

.  25th  of  November,  1846,  the  said  ship  or  vessel  departed  and  set 
sail  from  Quebec  aforesaid,  on  her  said  voyage,  to  a  final  port  of 
discharge  in  the  United  Kingdom,  to  wit,  Bristol ;  and  that  after- 
wards, and  while  the  said  vessel  was  proceeding  on  her  said  voyage, 

*  and  before  her  arrival  at  any  final  port  of  discharge  in  the  said 
writing  or  policy  of  insurance  mentioned,  to  wit,  on  the  27th  of 
November,  1846,  the  said  vessel  was,  by  the  perils  and  dangers  of 
the  seas,  and  by  stormy  and  tempestuous  weather,  and  the  violence 
of  the  winds  and  waves,  driven  on  the  shore,  and  thereby,  and  by 
means  of  the  premises,  became  bulged,  broken,  &c.,  and  the  said 
ship  then  became  and  was  wholly  lost,  and  thereby  the  premises 
upon  which  the  defendant  became  and  was  an  insurer  as  in  the  said 
policy  mentioned,  to  wit,  the  said  1,500/.  advances  for  repairs  and 
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Stainbank  disbursements,  became  wholly  lost, — of  all  which  premises  the 
Penning,  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
had  notice,  and  was  then  requested  by  the  plaintiffs  to  pay  them 
the  said  sum  of  200/.  so  insured  by  him  as  aforesaid,  and  which 
said  sum  of  2002.  he,  the  defendant,  ought  to  have  paid,  according 
to  the  form  and  effect  of  the  said  policy  of  insurance  and  his  said 
promise  and  undertaking  so  by  him  made  as  aforesaid :  yet  that 
the  defendant  had  disregarded  his  promise,  &c.  &c. 

The  defendant  pleaded  :  first,  non  assumpsit ;  secondly,  that  the 
said  policy  so  made  by  the  plaintiffs  was  not  made  by  them  as 
agents  for  the  said  persons  in  the  said  first  count  in  that  behalf 
mentioned,  for  their  use  and  benefit,  in  manner  and  form  as  therein 
alleged ;  thirdly,  that  the  said  persons  in  the  said  first  count  in  that 
behalf  alleged,  were  not,  nor  were  nor  was  any  or  either  of  them, 
interested  in  the  premises  in  the  said  policy  and  memoranda 
mentioned,  in  manner  and  form  as  in  the  first  count  in  that  behalf 
[*65]  alleged;  fourthly,  *that  the  said  ship  was  not  lost,  in  manner  and 
form  as  in  the  said  first  count  in  that  behalf  alleged ;  fifthly,  that 
the  premises  upon  which  the  defendant  became  and  was  an  insurer, 
as  in  the  said  policy  and  first  count  in  that  behalf  mentioned,  were 
not,  nor  was  any  part  thereof,  lost,  in  manner  and  form  as  in  the 
said  first  count  in  that  behalf  alleged. 

Upon  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Piatt,  B.,  at  the  Spring  Assizes  at 
Liverpool,  in  1850,  when  the  following  facts  appeared  in  evidence : 
On  the  20th  of  September,  1846,  the  Hartland  sailed  from  Quebec  for 
Bristol.  Having  sustained  sea-damage,  she  put  back  to  Quebec  a 
few  days  after  for  repairs,  to  effect  which,  and  for  the  necessary  dis- 
bursements of  the  ship,  the  master  borrowed  of  Allan  Gilmour  &  Go. 
1,675Z.  lis.  6d.,  drawing  upon  William  Hooper,  his  owner,  in  their 
favour,  for  1,307/.  12a.  Id.,  and  upon  Messrs.  Mead  &  Son,  the  owners 
and  consignees  of  the  cargo,  for  867/.  19s.  5d. ;  and  also  giving  to 
Allan  Gilmour  &  Co.  an  instrument  of  hypothecation  in  the  terms 
hereinafter  set  out. 

The  Hartland  again  sailed  for  Bristol  on  the  25th  of  November, 
1846,  and  on  the  following  day  she  went  on  shore  in  the 
St.  Lawrence,  where  she  remained  until  the  following  April, 
when  she  was  got  off,  and  taken  to  Quebec.  She  was  then 
surveyed,  and  was  found  to  be  so  much  damaged  that  a  prudent 
owner  uninsured  would  not  have  repaired  her, — the  estimated  cost 
of  repairing  her  exceeding  the  sum  she  would  have  been  worlh 
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when  repaired.     Notice  of  abandonment  was  given  to  the  under-    Stainbank 
writers,    first   on   the    28th   of   February,   1847,   as  soon  as  the     fe„h'ino 
assured  received  notice  that  the  vessel  was  on  shore,  and  again 
on  the  17th  of  June,  which  was  the  day  after  the  receipt  by  the 
Liverpool  house  of  the  letter  containing  an  intimation  of  the  ship's 
condemnation  and  sale,  under  the  authority  of  the  Admiralty  Court 
at  *Quebec,  and  which  letter  had  been  transmitted  from  Quebec  by       [  *56  ] 
the  first  packet  after  the  15th  of  May,  when  the  survey  was  made. 

The  instrument  of  hypothecation  executed  by  the  master  was  as 
follows : 

"  To  all  to  whom  these  presents  shall  come,  I,  George  Hooper, 
the  master  and   commander  of   the  barque  or  vessel  called  the 
Hartland,  of  Biddeford,  of  the  burthen  of  487  tons,  or  thereabouts, 
at  present  lying  in  the  harbour  of  Quebec,  send  greeting :  Whereas 
the  said  barque,  the  Hartland,  on  the  prosecution  of  her  voyage 
from  Quebec  to  Bristol,  with  a  timber  cargo,  did,  on  the  20th  of 
September  last,  strike  in  the  traverse,  and  then  fell  over  on  her 
broadside,  and   sustained  such  serious  damage  and  loss  that  the 
said  George  Hooper  thought  proper  to  put  back  to  Quebec  for 
repairs ;  which  was  accordingly  done ;  and,  having  required  the 
advance  of   a  certain  sum  of   money  to  defray  the  expenses  of 
steam-boat  hire,  discharging  the  cargo  of  said  vessel,  and  repairing 
her,  replacing  the  articles  lost,  reloading,  and  expenses  for  other 
necessaries,  without  which  the  said  vessel  could  not  proceed  on  her 
intended  voyage  to  Bristol  aforesaid,  I,  the  said  George  Hooper,  did 
apply  to  John  Gilmour  and  David  Gilmour,  of  Quebec,  in  Canada, 
Allan  Gilmour  and  James  Gilmour,  of  Montreal,  in  Canada,  John 
Pollok,  Arthur  Pollok,  and  Allan  Gilmour,  of  Glasgow,  in  Scotland, 
and  Robert  Rankin,  of  Liverpool,  in  England,  merchants  carrying 
on  business  in  Quebec,  under  the  name  and  style  of  Allan  Gilmour 
&  Co.,  to  advance  me  the  sum  required  for  the  purposes  aforesaid ; 
which    they   the   said  Allan    Gilmour  &  Co.   agreed    to   do,  on 
condition  of  their  being  secured  the  re-payment  thereof  by  an 
hypothecation  of  the  said  ship,  her  cargo,  and  the  freight ;  and  the 
said  Allan  Gilmour  &  Co.  have  accordingly,  before  the  execution 
of   these  presents,  advanced  and  paid  unto  me,  the  said  George 
Hooper,  the  *sum  of  1,547/.  6*.  Id.  current  money  of  this  province, —       [  *57  ] 
equal,  at  the  current  rate  of  exchange,  to  the  sum  of  1,8072. 12*.  Id. 
of  lawful  money  of  Great  Britain,  on  the  credit  and  account  as  well 
of  the  said  barque  or  vessel  as  of  the  owner  thereof  described  in  the 
register,  of  which  a  true  copy  is  inserted  in  these  presents :  And  1, 
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Staikbank  the  said  George  Hooper,  have  accordingly  this  day  delivered  to  the 
Fenning.  Ba^  Allan  Gilmour  &  Co.  one  set  of  triplicate  bills  of  exchange, 
bearing  even  date  herewith,  drawn  by  me,  the  said  George  Hooper, 
on  William  Hooper,  of  Biddeford,  in  the  county  of  Devon,  gentle- 
man, for  the  said  sum,  payable  to  the  said  Allan  Gilmour  &  Co., 
or  to  their  order,  in  London,  for  value  received  on  account  of  the 
said  barque  or  vessel  the  Hartland,  at  ninety  days'  sight :  And 
whereas  the  said  Allan  Gilmour  &  Co.  advanced  to  the  said 
George  Hooper,  previous  to  the  sailing  of  the  said  barque  from 
Quebec  as  aforesaid,  for  general  disbursements  of  the  said  barque 
or  vessel  the  Hartland,  comprising  the  charges  of  pilotage,  seamen's 
wages,  a  good  and  sufficient  crew,  provisions,  and  other  necessaries, 
&c.,  and  without  which  the  said  vessel  could  not  have  proceeded  to 
sea,  the  sum  of  410/.  1*.  Id.  sterling,  and  for  which  a  bill  of 
exchange  was  granted  by  me  on  Messrs.  R.  Mead  &  Son,  of  Frome, 
in  Somersetshire,  the  consignees  or  owners  of  the  cargo  on  board 
of  the  said  barque, — the  sum  so  drawn  being  on  account  of  the 
freight  to  which  the  cargo  was  liable,  and  would  become  due  by  the 
said  R.  Mead  &  Son  on  the  delivery  of  the  cargo  at  its  destination : 
And  whereas,  owing  to  the  accident  aforesaid,  the  said  George 
Hooper  requested  the  said  Allan  Gilmour  &  Co.  not  to  remit  the 
said  bill,  and  that  he  would  secure  them  the  payment  of  the  said 
disbursements,  by  an  hypothecation  as  aforesaid  on  the  said  vessel 
and  freight,  the  said  disbursements  being  incurred  on  account  of 
the  said  ship,  and  would  grant  other  bills  for  the  same,  less  pilotage 
and  sundry  seamen's  notes  not  paid,  and  deducted  from  the  said 
[  *58  ]  disbursements,  *amounting  to  42/.  1*.  6d.  sterling,  leaving  a  balance 
due  on  the  said  bill  for  disbursements,  of  367/.  19*.  5d.  sterling ; 
which  bill  of  410/.  Is.  Id.  sterling  was  this  day  cancelled,  and 
another  granted,  for  the  said  sum  of  867/.  19a.  5d.  sterling,  upon 
the  said  R.  Mead  &  Son,  at  ninety  days,  the  same  being  also 
drawn  on  account  of  the  freight  of  the  cargo  addressed  and  con- 
signed by  bills  of  lading  to  the  said  R.  Mead  &  Son.  Now,  know 
ye,  that,  for  the  effectually  securing  to  the  said  Allan  Gilmour 
and  Co.  the  due  and  punctual  acceptance  and  payment  of  the  said 
bills  of  exchange  so  drawn  by  me,  the  said  George  Hooper,  one  of 
which,  on  the  said  William  Hooper,  for  the  said  sum  of 
1,807/.  12a.  lrf.,  and  the  other  on  the  said  R.  Mead  &  Son,  for  the 
said  sum  of  867/.  19*.  5d.,  for  the  causes  and  in  the  manner  afore- 
said, I,  the  said  George  Hooper,  have  pledged,  mortgaged,  and 
hypothecated,  and    by  these  presents  do  (as  master  of  the  said 
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barque  or  vessel  called  the  Hartland,  and  in  the  said  capacity  as    Stain  bank 

master,  by  virtue  of  all  other  powers  and  authorities  whatsoever     fbnnino. 

me  thereunto  in  any  wise  enabling,)  pledge,  mortgage,  charge,  and 

hypothecate  the  said  barque  or  vessel,  the  Hartland,  her  tackle, 

apparel,  and  furniture,  and  the  freight  of  the  said  vessel,  and  every 

part  thereof,  to  the  said  Allan  Gilmour   &  Co.,  their  executors, 

administrators,  and  assigns,  but  including,  with  respect  to  the  said 

bill  on  the  said  William  Hooper,  the  cargo  on  board  the  said  barque 

or  vessel, — the  said  expenses  being  incurred  for  the  benefit  of  the 

said  ship,  freight,  and  cargo  :  And  I,  the  said  George  Hooper,  as 

such  master  as  aforesaid,  do  hereby  grant,  testify,  and  declare,  that, 

in  case  the  said  bills  of  exchange  shall  be  refused  acceptance  or 

payment,  or  be  otherwise  dishonoured,  or  not  duly  and  punctually 

accepted  and  paid  by  the  said  William  Hooper  and  the  said  B.  Mead 

&  Son,  on   presentment  for  the  said  purposes,  according  to  the  tenor 

and  effect  thereof,  it  shall  and  may  be  lawful  to  and  for  the  said 

Allan  Gilmour  &  Go.  forthwith  to  seize  and  take  possession  of  the 

♦said  barque  the  Haitland,  and  to  cause  the  same  to  be  sold  and       [  *69  ] 

disposed  of,  either  by  virtue  of  process  to  be  issued  out  of  her 

Majesty's  High  Court  of  Admiralty  of  England,  or  any  Court  of 

Vice-Admiralty  possessing  jurisdiction  at  the  port  at  which  the  said 

barque  or  vessel  may  at  any  time  thereafter  happen  to  be  lying,  or 

to  be,  according  to  the  maritime  law  and  custom  of  England :  And 

I,  the  said  George  Hooper,  as  such  master  as  aforesaid,  do  by  these 

presents  testify,  declare,  and  make  known,  that  I  took  up  and 

borrowed  of  the  said  Allan  Gilmour  &  Co.  the  said  sums  of  money  on 

the  credit  and  account  of  the  owner  of  the  said  barque  the  Hartland, 

and  do  hereby,  bo  far  as  in  me  lies,  as  master  as  aforesaid,  grant 

and  declare  that  it  shall  and  may  be  lawful  to  and  for  the  said 

Allan  Gilmour  &  Co.  to  place  the  same  to  the  debit  and  account  of 

the  owner  of  the  said  barque ;  and,  in  case  of  the  non-acceptance 

or  non-payment  of  the  said  bills  of  exchange,  the  said  Allan  Gilmour 

&  Co.  shall  and  lawfully  may  have,  use,  and  take  all  such  lawful 

ways  and  means  whatsoever  for  the  recovery  of  the  said  sum  of 

money,  or  such  part  or  parts  thereof  as  may  at  any  time  or  times 

hereafter  remain  due  or  unpaid,  as  merchants  or  other  persons  in  a 

foreign  port,  or  other  port  out  of  the  kingdom  of  Great  Britain, 

advancing  money  at  the  instance  of  a  master  of  a  ship  or  vessel, 

for  the  repairs,  outfits,  and  disbursements  thereof,  to  enable  such 

ship  or  vessel  to  proceed  on  her  homeward  bound  voyage,  on  the 

credit  and  account  oi  such  ship  or  vessel  and  her  owner,  can  or 
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Staimbank    lawfully  may  have,  use,  or  take  for  the  recovery  thereof  against 
Fjsnmikg.     such  ship,  or  her  owner  or  master  :  And  I,  the  said  George  Hooper, 
for  myself,  my  executors,  administrator,  and  assigns,  do  hereby 
covenant,  promise,  and  agree  to  and  with  the  said  Allan  Gilmour  & 
Co.,  their  executors,  administrators,  and  assigns,  in  manner  and 
form  following,  that  is  to  say,  that  I,  the  said  George  Hooper,  my 
[  *t*°  ]       executors  *and  administrators,  shall  and  will  at  any  time  or  times 
hereafter,  when  thereunto  required  by  the  said  Allan  Gilmour  &  Co., 
make,  do,  and  execute  all  and  every  such  further  or  other  act  and 
acts,  deed  and  deeds,  thing  and  things,  instruments,  and  assurances 
in  the  law,  whatsoever,  for  the  further,  better,  and  more  effectually 
hypothecating  and  charging  the  said  barque  or  vessel  the  Hartland, 
and  her  apparel  and  furniture,  and  the  freight  and  cargo  of  the 
said  vessel,  and  every  part  thereof,  with  the  payment  of  the  said 
sums  of  money,  as  by  them  the  said  Allan  Gilmour  &  Co.,  their 
counsel,  attorneys,  solicitors,  proctors,  or  agents,  shall  or  may  be 
devised,  advised,  or  required ;  which  said  barque  or  vessel  has  been 
duly  registered,  a  copy  of  which,  with  a  view  of  identifying  the 
owner,  and  in  compliance  with  the  requirements  of  the  law,  is 
herein  transcribed,  that  is  to  say  (setting  out  the  register,  showing 
that  the  vessel  had  already  been  mortgaged  to  one  William  Buse) : 
And  it  is  declared  and  agreed  by  and  between  me,  the  said  George 
Hooper,  and  the  said  Allan  Gilmour  &  Co.,  that,  inasmuch  as  the 
said  Allan  Gilmour  &  Co.  forbear  any  claim  by  way  of  a  premium 
or  maritime  interest  upon  the  risk  of  the  said  sums  of  money  so 
advanced  as  aforesaid,  that  the  voyage  of  the  said  barque  shall  be 
at  the  sole  risk  and  peril  of  the  owner  of  the  said  barque  or  vessel 
the  Hartland,  and  that  therefore,  whether  the  ship  arrive  in  safety 
or  not,  or  in  the  event  of  shipwreck  or  loss  of  the  same  by  the  act 
of  God,  accident,  or  the  Queen's  enemies,  the  said  sums  shall,  in 
either  or  in  any  case,  be  recoverable  and  be  paid  by  the  owner  of 
the  said  barque  to  the  said  Allan  Gilmour  &  Co.,  or  to  their  order, 
as  aforesaid,  together  with  such  further  sum  or  sums  of  money  as 
they  may  pay  or  lay  out  in  causing  the  said  barque  or  her  freight 
to  be  insured,  should  they  think  proper  so  to  do,  in  an  amount 
sufficient  to  cover  the  advances  by  them  made  as  aforesaid,  and 
[  *6i  ]       which  insurance  *the  said  Allan  Gilmour  &  Co.,  by  these  presents, 
by  me,  the  said  George  Hooper,  are  authorized  and  impowered  to 
cause  to  be  done  and  made,  and  to  charge  the  same  to  me  and  the 
owner  of  the  said  barque :  And  it  is  further  agreed  and  declared, 
that  the  said  Allan  Gilmour  &  Co.  shall  and  will  have  all  the  rights, 
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privileges,  and  remedies,  by  process  of  the  Courts  of  Admiralty  and  stainbakk 
otherwise,  which  bylaw  are  given  to  the  holders  of  bottomry-bonds,  fenning. 
anything  herein  contained  to  the  contrary  notwithstanding  :  And, 
lastly,  it  is  agreed  and  declared  that  the  said  vessel,  her  tackle, 
apparel,  furniture,  and  her  freight  and  cargo,  shall  at  all  times 
hereafter  be  chargeable  and  liable  for  the  payment  of  the  said  sums 
of  money  advanced  to  enable  the  said  barque  to  proceed  on  her 
voyage,  and  the  costs  of  insurance  as  aforesaid,  unto  the  said  Allan 
Gilmour  &  Co.,  their  executors,  administrators,  and  assigns,  accord- 
ing to  the  true  intent  and  meaning  of  these  presents.  In  faith  and 
testimony  whereof,  I,  the  said  George  Hooper,  the  master  and 
commander  of  the  said  barque  or  vessel  called  the  Hurtland,  have 
to  these  presents,  and  to  an  exact  duplicate  and  triplicate, — one  of 
which  being  paid,  the  others  are  to  be  null  and  void, — set  my  seal, 
and  subscribed  my  name  and  signature,  at  the  city  of  Quebec,  in 
the  province  of  Canada,  this  18th  of  November,  1846. 

"  George  Hooper  (L.S.) 

"  Signed,  sealed,  and  delivered,  v 
at  Quebec,  (where  no  stamps  are  ( 
used),  in  our  presence,  J 

"A.  Belangbr,  of 

Quebec,  Notary, 
"0.  F.   Campban, 

of  Quebec,  Notary. 

"  In  testimonium  veritatis,  Arch.  Campbell, 
"  Her  Majesty's  notary,  and  notary  public." 

Appended  to  this  instrument  was  a  notarial  certificate  of  its  due        [ 62  J 
and  formal  execution. 

On  the  part  of  the  defendant,  it  was  insisted,  first,  that  the 
assured  had  no  insurable  interest,  the  subject-matter  of  the  insur- 
ance being  merely  a  debt;  citing  Manfield  v.  Maitland(\)9  and 
Palmer  v.  Pratt  (2) ;  secondly,  that  the  master  had  no  power  to 
mortgage  the  ship,  though  he  might  have  raised  money  by  bottomry 
or  respondentia :  Thomson  v.  The  Royal  Exchange  Assurance  Com- 
pany  (s)  ;  8  &  9  Vict.  c.  99 ;  thirdly,  that,  if  the  master  had  power 
to  mortgage  the  ship,  the  plaintiffs  were  the  owners  ;  whereas,  the 
insurance  was  not  upon  the  ship,  in  which  case  there  would  have 
been  benefit  of  salvage ;  fourthly,  that  the  notice  of  abandonment 
was  too  late. 

(1)  23  R.  R.  402  (4  B.  &  Aid.  582).  (3)  14  R.  R.  388  (1  M.  A  S.  30). 

(2)  27  R.  R.  583  (2  Ring.  185). 
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Statnbank        For  the  plaintiffs,  Briggs  v.  The  Merchant  Traders'  Ship,  Loan, 
Penning.     and  Assurance  Association  (1)  was  cited,  and  it  was  submitted  that 
immediate  notice  of  abandonment  was  not  necessary,  and  that  here 
the  notice  had  been  given  within  a  reasonable  time. 

A  verdict  was  taken  for  the  plaintiffs,  damages  200 J.,  subject  to 
leave  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  upon 
the  above  points ;  and  subject  to  a  reduction  of  the  verdict,  if  the 
Court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to 
recover  for  an  average  loss  only. 

W.  H.  Watson,  in  Easter  Term  last,  moved  to  enter  a  nonsuit : 

There  was  evidence  to  warrant  the  jury  in  coming  to  the  con- 
clusion that  there  had  been  a  constructive  total  loss  of  the  ship. 
The  propriety  of  the  finding,  therefore,  will  not  be  disputed.  But 
it  is  submitted,  that,  here,  the  assured  had  no  insurable  interest : 
and  that,  if  they  had,  it  is  not  well  described  in  this  policy. 
[  63  ]  im  The  subject-matter  of  the  insurance  is  not  a  maritime  risk ; 

it  is  a  mere  debt,  which  is  to  be  recoverable  notwithstanding  the 
vessel  maybe  lost:  consequently  it  is  not  an  insurable  interest. 
It  has  long  been  settled,  that,  in  the  case  of  bottomry,  there 
cannot  be  a  constructive  total  loss :  Thomson  v.  Tlie  Royal  Exchange 
Assurance  Company  (2). 

(Cresswell,  J.:  What  is  the  nature  of  the  interest  granted  to 
Gilmour  &  Co.  by  the  instrument  in  question  ?) 

The  question  is,  whether  it  is  hypothecation  or  a  mortgage. 

(Cresswell,  J. :  What  is  the  difference  between  the  two?) 

The  Admiralty  Court  has  no  power  to  determine  title :  it  can  only 
deal  with  cases  of  hypothecation  :  Com.  Dig.  Admiralty ;  Vin.  Abr. 
Hypothecation. 

(Cresswell,  J. :  What  is  hypothecation  ?  I  have  always  under- 
stood it  to  mean  pledge.) 

That  is  not  the  true  definition.  The  master  of  a  ship  may,  in  case 
of  necessity,  borrow  money  upon  his  owner's  credit ;  he  may  hypo- 
thecate the  ship  and  freight ;  or  he  may  sell  a  part  of  the  cargo : 
but  he  cannot,  properly,  mortgage  the  ship.  This  matter  is  very 
elaborately  discussed  by  Lord  Stowell,  in  the  case  of  The 
Gratitudine  (3). 

(1)  78  R.  B,  341  (13  Q.  B.  1G7).  (3)  3  Ch.  Bob.  Adm*  Bep.  240, 

\2)  14  R.  U,  338  (1  M.  &  S.  30). 
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(Cresswbll,  J. :  You  must  not  assume  this  to  be  a  mortgage.)         STAiNBiaK 

If  it  be  hypothecation,  then  there  has  been  no  total  loss.     [He     Fknkin»- 
cited  Bridge-man's  case  (l)  and  Scarreboirow  v.  Lyrius  (2).] 

(Jbrvis,  Ch.  J. :  Is  it  an  essential  ingredient,  to  give  the  lender        £ 66 1 
an  insurable  interest  in  the  ship,  that  the  Admiralty  Court  should 
have  jurisdiction  ?) 

It  is  submitted  that  it  is.  The  master's  authority  extends  to  the 
Bale  of  the  ship,  in  case  of  absolute  necessity  :  Hunter  v.  Parker  (3) ; 
but  it  has  never  been  held  that  -he  may  mortgage  her,  even  to  raise 
money  for  necessary  repairs.  In  Johnson  v.  Shippeu  (4),  Lord  Holt 
says  that  the  master  of  a  ship  can  have  no  credit  abroad,  but  upon 
giving  security  by  hypothecation.  The  case  of  The  Atlas  (5)  shows 
that  the  Court  of  Admiralty  will  not  take  cognizance  of  an  hypo- 
thecation bond  which  is  not  made  dependant  upon  the  accidents  of 
the  voyage.  Samsun  v.  Braggington  (u),  which  seems  to  be  incon- 
sistent with  this  argument,  is  neither  intelligible  nor  satisfactory. 
There  are  many  cases  to  show  that  advances,  which  constitute  a 
mere  debt,  do  not  create  an  insurable  interest:  see  Wilson  v.  The 
Royal  Exchange  Assurance  Company  (7)  ;  Manfield  v.  MaiUand  (8) ; 
Palmer  v.  Pratt  (9) :  in  such  case,  the  insurance  would  be  upon  the 
solvency  of  the  owner. 

2.  Assuming  this  to  be  a  mortgage,  and  that  the  master  had 
authority,  the  proper  mode  of  insuring  would  have  been,  to  insure 
the  ship,  or  the  mortgagees'  interest  therein. 

Supposing  both  these  points  to  fail,  then  it  is  submitted,  on  the 
authority  of  Knight  v.  Faith  (10),  that  there  was  *no  sufficient  notice       [  »66  ] 
of  abandonment. 

(Williams,  J.,  referred  to  Fleming  v.  Smith  (11).) 

A  rule  nisi  having  been  granted, 

Knowles  and  Atherton,  on  a  subsequent  day  in  the  same  Term, 
showed  cause : 
1.  The   real    question  between    the    parties    is,   whether    the 
plaintiffs  had  an  insurable  interest:  and  this  depends  upon  the 

(1)  Hob.  11.  on  Shipping,  7th  ed.  p.  156  [14th  ed. 

(2)  Noy,  Bep.  95,  Latch,  252,  per      194  n.]. 

nam.  Scarborough  v.  Justus  Lyras.  (7)  12  B.  E.  730  (2  Camp.  626). 

(3)  56  B.  B.  723  (7  M.  &  W.  322).  (8)  23  B.  B.  402  (4  B.  &  Aid.  5S2). 

(4)  2  Ld.  Bay.  982 ;  1  Salk.  35.  (9)  27  B.  B.  583  (2  Bing.  185). 

(5)  2  Ilagg.  Adm.-Rep.  48.  (10)  81  B.  B.  725  (15  Q.  B.  649) 

(6)  1  Vea  Sen.  443 ;  cited  in  Abbott  (1 1)  73  B.  B.  139  (1  H.  L.  C.  513). 
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Staimbaxk  language  of  the  deed  of  the  18th  of  November,  1846,  which,  it  is 
Fennikg.  submitted,  does  give  the  parties  whom  the  plaintiffs  represent  an 
insurable  interest  in  the  ship.  In  form,  the  instrument  is  not  a 
bottomry  bond  ;  bottomry  risk  and  bottomry  interest  are  excluded  : 
but  the  obvious  intention  of  the  parties,  is,  that  the  lenders  shall 
have  an  interest  in  the  ship,  provided  the  bills  should  be  refused 
acceptance,  or  should  be  dishonoured.  The  instrument,  it  is  true, 
provides  that  the  voyage  shall  be  at  the  sole  risk  of  the  owner: 
but  that  must  be  taken  in  connection  with  that  which  accompanies 
it.  The  master's  authority  to  take  up  money  for  the  necessary 
repairs  and  disbursements  of  the  ship,  is  not  so  limited  as  is 
suggested  :  neither  does  hypothecation  necessarily  mean  bottomry  ; 
though  that  is  one  form  of  it.  [They  cited  passages  from  Abbott 
L6S]  on  Shipping  (l),  concluding:]  "In  a  case  which  came  before  Sir 
John  Strange,  M.  E.,  wherein  a  man  who  had  advanced  money  to 
refit  a  ship  in  distress  at  Jamaica,  and  had  taken  from  the  master 
both  a  deed  of  hypothecation  of  the  ship,  and  bills  of  exchange 
upon  the  principal  owner  in  England  for  the  amount  of  the  sum 
advanced,  claimed  payment  of  the  owners  personally,  the  ship 
having  been  captured  on  her  voyage  home ;  it  was  decreed  that  he 
should  recover  the  money ;  and  it  is  said  also  that  the  ship  was 
thought  to  be  well  hypothecated  "  :  Samsun  v.  Braggingtan.  That 
is  a  distinct  authority. 

(Jbrvis,  Ch.  J. :  The  report  of  Samsun  v.  Braggington  is  not  very 
satisfactory.) 

The  case  of  The  A  tlas  (2),  where  Lord  Stowell  refused  to  give  effect 
to  an  instrument  like  this,  has  been  relied  on.  But  there  are  cases 
where  the  Admiralty  Court  has  separated  the  good  from  the  bad 
L  69  ]  part  of  the  instrument.  [In  The  Atlas]  the  bond  was  held  to  be 
void.  The  case  of  The  Tartar  (a)  more  closely  resembles  the 
present. 

(Jbrvis,  Ch.  J. :  The  statute  of  19  Geo.  II.  c.  87,  s.  5,  expressly 
provides  that  the  money  shall  be  borrowed  on  the  ship  alone  (4).) 

In  the  case  of  The  Tartar,  a  bottomry  bond  given  by  a  master  to 
the  foreign  merchant  who  appointed  him,  "  binding  the  owners 

(1)  8th  ed.  pp.   151,    156   and  366          (4)  That    statute    applies   only    to 
[see  14th  ed.  194].  voyages  to  the  East  Indies.    [Sect.  5 

(2)  2  Hagg.  Adm.  Rep.  48.  was  repealed  by  S.  L.  E.  Act,  1867.— 

(3)  1  Hagg.  Adm.  liep.  1.  J.  G.  1'.] 
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of  the  ship/'  and  indorsed  "as  a  collateral  security  for  bills  of  Stainbank 

exchange/9  was  pronounced  valid :  *and  it  was  held  that  a  partial  fsnkixo. 
defect  in  the  bond  did  not  necessarily  invalidate  it  altogether.    The       [  *70  ] 
same  thing  nearly  is  laid  down  in  the  case  of  The  Nelson  (i).    *    *    * 

(Jbrvis,  Ch.  J. :  What  is  this  instrument  ?) 

It  is  an  instrument  of  hypothecation.    General  convenience  has 

led  to  the  adoption  of  one  form  of  hypothecation.    But,  where  the 

lender  is  disposed  to  take  less  than  the  maritime  interest,  there  is 

no  reason  why  he  may  not  have  the  owner's  personal   security. 

There  is  no  authority  to  show  that  a  bond  in  this  form  is  bad. 

[They  referred  to  Simonds  v.  Hodgson  (2) .]  The  term  "  hypothecation  "        [  7*  ] 

is  commonly  used  as  synonymous  with  pledge:    see  Bridgeman's 

case  (3) ;  Scarreborrow  v.  *Lyrius  (4) ;  Cossart  v.  Lawdley  (6).    Every       [  *?2  ] 

contract  for  the  benefit  of  the  ship  implies  hypothecation :  Justin 

v.  Bedlam  (6) ;  Abbott  on  Shipping,  p.  142.    It  is  not  essential  to 

hypothecation  that  the  payment  of  the  money  should  be  contingent 

on  the  arrival  of  the  vessel,  unless  maritime  interest  is  taken; 

though  maritime  risk  may  be  essential  to  one  kind  of  hypothecation, 

viz.  bottomry.    The  Court  cannot  fail  to  discover  upon  the  face  of  this 

instrument,  that  the  intention  of  the  parties  was  hypothecation : 

the  very  term  "  hypothecate  "  is  used  more  than  once. 

(Jbrvis,  Ch.  J. :  The  words  pledge,  mortgage,  and  hyjwthecate,  all 
are  used.) 

It  is  not  contended  that  the  master  has  power  to  mortgage  the 
ship. 

(Williams,  J. :  Upon  an  instrument  of  hypothecation,  there  is  a 
remedy  in  the  Admiralty  Court.  But,  by  the  law  of  England,  is  it 
possible  to  charge  a  chattel,  without  giving  the  possession  by  way 
of  lien  ?) 

It  is  not  the  law  of  England  that  is  relied  on,  but  the  maritime  law 
so  far  as  it  is  incorporated  in  it.  In  Hill  v.  SecreUtn  \y),  A.,  being 
indebted  to  B.,  without  any  order  from  him,  consigned  goods  to  C, 
to  be  held  for  B.,  and  indorsed  the  bill  of  lading  to  C. :  it  was  held 

(1)  1  Hagg.  Adm.  Rep.  169.  (5)  Comb.  135 ;  3  Mod.  244 ;  Holt, 

(2)  37  B.  It.  319  (3  B.  &  Ad.  50).  48. 

(3)  Hob.  11.  (6)  2  Ld.  Bay.  805;  1  8alk.  34. 

(4)  Noy,  Bep.   95  ;    Scarborough  v.  (7)  4  B.  B.  806  (1  Bos.  &  P.  315) 
JxutuB  Lynn,  Latch,  252. 


574  1851.    C.  P.     11  C.  B.  754—78.  [r.h. 

Btainbakk    that  B.  bad  an  insurable  interest  in  tbe  goods  so  consigned.    The 
Fjenking.     definition  of  an  "  insurable  interest,"  adopted  by  Mr.  Arnould  in  his 
treatise  on  Insurance,  Vol.  I.  p.  230  (l),  is  that  given  by  Lawrence,  J., 
in  Lucena  v.  Craufurd  (2).     "Interest,"  he  says,  "does  not  neces- 
sarily imply  a  right  to  the  whole,  or  a  part  of  a  thing,  nor  necessarily 
and  exclusively  that  which  may  be  the  subject  of  privation,  but  the 
.  having  some  relation  to,  or  concern  in,  the  subject  of  the  insurance, 
which  relation  or  concern  by  the  happening  of  the  perils  insured 
[  *73  1       against  may  be  so  affected  as  to  ^produce  a  damage,  detriment,  or 
prejudice  to  the  person  insuring:  and,  where  a  man  is  so  circum- 
stanced with  respect  to  matters  exposed  to  certain  risks  or  dangers, 
.  as  to  have  a  moral  certainty  of  advantage  or  benefit,  but  for  those 
risks  or  dangers,  he  may  be  said  to  be  interested  in  the  safety  of 
.  the  thing.     To  be  interested  in  the  preservation  of  a  thing  is  to  be 
so  circumstanced  with  respect  to  it  as  to  have  benefit   from  its 
existence,  prejudice  from  its   destruction."     Here,  the   plaintiffs* 
,  principals  clearly  had  an  insurable  interest,  within  that  definition, 
a  viz.  an  interest  in  the  ship  and  cargo,  defeasible,  of  course,  on  the 
bills  being  paid. 

2.  The  next  question  is,  whether  the  interest  is  well  described  in 
the  policy.  It  is  difficult  to  conceive  what  other  description  could 
have  been  adopted.  The  words  are,  "  The  said  fthip,  goods,  and 
merchandises,  &c,  for  so  much  as  concerns  the  assured,  by  agree- 
ment between  the  assured  and  assurers  in  this  policy,  are  and 
shall  be  1,5001.,  advances  for  repairs  and  disbursements,  and  the 
whole  valued  at  1,675J.,  including  premium  of  insurance."  What  is 
that  but  an  insurance  upon  the  ship  ? 

(Jervis,  Gh.  J. :  With  an  interpretation  clause.) 

Exactly  so.     Manjield  v.  Maitland  (a)  was  the  case  of  an  insurance 
•  on  money  lent.     Palmer  v.  Pratt  (4)  is  equally  inapplicable :  the 
instruments  described  in  the  policy  there  were  not  bills  at  all. 

(Gresswell,  J. :  If  this  was  a  case  of  hypothecation,  why  was  not 
possession  taken  of  the  ship  ?) 

She  never  arrived,  in  point  of  law. 

(Gresswell,  J. :  Do  you  put  it  higher  than  a  sale  by  the  master 
under  justifiable  circumstances  ?) 

(1)  See  11th  ed.  p.  304.  (3)  23  R.  R.  402  (4  B.  &  Aid.  582). 

(2)  6  R.  R.  G23  ^  Bos.  &  P.  N.  R.    (4)  27  R.  R.  583  (2  Bing.  185). 
302).  ' 
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No.  The  surveys  and  other  evidence  showed  that  the  vessel  was  Stainbank 
not  worth  repairing — which  constitutes  a  total  loss  within  all  the  .  fbnnino. 
authorities  :  Roux  v.  Salvador  (l)  ;  Knight  v.  Faith  (2). 

As  to  the  notice  of  abandonment,  if  any  were  necessary,  it  was        [  74  ] 
here   given  within  a  reasonable  time,  which  is  all  that  the  law 
requires :  Gernon  v.  The  Royal  Exchange  Assurance  (3). 

W.  H.  Watson  and  Tomlinson,  in  support  of  the  rule : 

1.  The  plaintiffs  in  this  case  had  no  insurable  interest. 
"Advances  for  repairs  and  disbursements,"  clearly  do  not,  inde- 
pendently of  contract,  constitute  such  an  interest.  The  master  of  a 
ship  has  no  lien  upon  the  ship  for  repairs  :  Hussey  v.  Christie  (4) ; 
or  for  wages, — Smith  v.  Plummer  (6) :  and  a  third  person  advancing 
money  for  those  purposes  could  be  in  no  better  position  than  the 
master  ;  it  would  be  a  mere  personal  debt,  which  is  not  the  subject 
of  insurance :  Palmer  v.  Pratt  (6) ;  Manfield  v.  MaiUand  (7) ;  Winter 
v.  Haldimand(s) ;  Siffkenv.  Allnutt(9). 

(Cres8Well,  J. :  The  question  is,  whether  it  is  an  insurance  on 
the  ship  in  respect  of  the  advance,  or  an  insurance  of  the  debt.) 

The  plaintiffs  have  failed  to  produce  an  instance  of  such  an  instru- 
ment as  this,  save  the  case  of  Samsun  v.  Braggington,  the  whole 
value  of  which  depends  upon  its  citation  in  Abbott  on  Shipping, 
and  which,  after  all,  is  no  decision  upon  the  point.  The  only 
instruments  to  which  the  term  "  hypothecation  "  is  applied  by  all 
writers  on  maritime  law,  are,  bottomry  and  respondentia.  Courts 
of  Admiralty  do  not  so  much  regard  the  form  of  the  instrument. 
Dealing  with  the  substance,  they  assume  jurisdiction,  if  the  pay- 
ment is  contingent  on  the  arrival  of  the  ship :  otherwise  they 
decline  it :  case  of  The  Rhadamanthe  (lo).  By  the  maritime  law,  it 
is  essential  that  the  money  should  *be  in  jeopardy,  that  the  lender  [  *76  ] 
should  bear  the  risk  of  the  particular  voyage.  The  master's  power 
is,  to  pledge  the  bottom  of  the  ship.  In  case  of  deviation,  or  barratry 
and  abandonment  of  the  voyage,  the  money  may  be  recovered  back. 
The  passage  cited  from  1  Salkeld,  34,  cannot  be  accurate. 

(Jervis,  Ch.  J. :  To  constitute  an  insurable  interest,  must  it  not 
be  an  absolute  indefeasible  interest  ?) 

(1)  43  E.  E.  638  (3  Bing.  N.  C.  266).  (6)  27  E.  E.  583  ^2  Bing.  185). 

(2)  81  B.  E.  725  (15  Q.  B.  649).  (7)  23  R.  R.  402  (4  B.  &  Aid.  582). 

(3)  16  E.  E.  630  (6  Taunt.  383).  (8)  36  R.  R.  693  (2  B.  &  Ad.  649). 

(4)  9  R.  E.  585  (9  East,  426).  (9)  1  M.  &  S.  39. 

(5)  19  E.  E.  391  (1  B.  &  Aid.  575).  (10)  1  Dodson's  Adm.  Eep.  201. 
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Stainbank  Unquestionably  it  must.  In  Camden  v.  Anderson  (i),  two  partners 
Fknkixg.  purchased  a  ship,  under  a  bill  of  sale  conformable  to  the  statute 
26  Geo.  III.  c.  60 ;  afterwards,  they  took  in  two  other  partners, 
but  there  was  no  transfer  of  the  ship  to  them  jointly  with  the 
others:  it  was  held  that  the  four  partners  had  not  an  insurable 
interest  in  the  freight  of  the  ship.  A  man  cannot  insure  freight, 
unless  he  is  owner  of  the  ship :  he  cannot  insure  expectant  freight ; 
but  only  where  the  goods  are  actually  shipped,  or  are  upon  the 
f  76  ]  point  of  shipment.  [They  cited  StockdaU  v.  Dunlop  (2).]  The  first 
object  of  this  instrument,  is,  to  obtain  at  all  events  the  security  of 
the  owner's  personal  liability ;  the  second  is,  to  effect  a  pledge  or 
mortgage  of  the  ship ;  the  third,  to  confer  a  jurisdiction  upon  the 
Admiralty  Court  to  deal  with  the  vessel  as  in  a  case  of  bottomry. 
The  re-payment  of  the  money  borrowed  is  not  dependant  on  the 
arrival  of  the  ship  at  her  destined  port :  it  is  payable  in  any  event. 

(Williams,  J. :  Where  bottomry  interest  is  reserved,  the  master 
makes  himself  and  his  owner  liable  contingently  on  the  arrival  of 
the  ship.  But,  suppose  legal  interest  only  is  stipulated  for,  is  it 
any  objection  to  the  bond  that  the  master  makes  himself  personally 
liable  at  all  events  ?) 

The  Court  of  Admiralty  will  not  seize  the  ship  under  such 
circumstances. 

( Jbrvis,  Ch.  J. :  Two  of  the  cases  cited, — the  cases  of  The  Tartar  (3), 
and  The  Adas  (4), — show  that  it  will.) 

It  is  submitted  that  that  is  hardly  the  true  effect  of  those  cases. 

(Williams,  J. :  The  clause  as  to  personal  liability  is  not  material 
in  the  Admiralty  Court.) 

According  to  this  instrument,  the  vessel  is  seizable  wherever  she 
may  happen  to  be:  the  repayment  of  the  advances  is  not  made 
contingent  on  her  arrival  at  her  port  of  destination.  Lord  Stowell, 
in  the  case  of  The  Atlas  (4),  expresses  a  very  strong  opinion  upon 
the  subject. 

(Cresswell,  J. :  It  is  difficult  to  get  over  the  cases  of  The  Tartar  (a) 

(1)  5  T.  B.  709.  (3)  1  Hugg.  Adin.  Rep.  1. 

(2)  55  R.  E.  592  (6  M.  &  W.  224).  (4)  2  Hugg.  Adin.  Rep.  48. 
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and     The    Nelson  (l),    if    this   is   hypothecation:    if    it   is    not    Staikbank 
hypothecation,  you  do  not  want  the  argument.  Fbnkiko. 

Jervis,  Ch.  J.:  The  money  was  advanced  upon  the  express 
condition  that  the  ship  should  *be  a  security.)  [  *77  ] 

In  those  cases,  the  right  to  recover  the  advances  was  expressly 
made  to  depend  upon  the  arrival  of  the  ship  at  the  port  of  discharge. 
In  the  case  of  The  Augusta  (2),  it  was  held  that  a  bond  of  hypothe- 
cation is  valid  where  no  other  security  is  held  out  than  the  ship 
and  freight:  seem,  where  the  lender  looks  only  to  the  personal 
security  of  the  borrower. 

(Jbrvis,  Ch.  J.:  Would  this  be  a  good  hypothecation,  if  the  right 
to  seize  the  vessel  were  made  to  depend  upon  her  arrival,  notwith- 
standing the  reservation  of  the  master's  personal  liability?) 

The  cases  in  the  Admiralty  Court  seem  to  show  that  the  latter 
collateral  stipulation  might  be  rejected :  but,  in  ordinary  cases  of 
bottomry,  the  owner's  liability  does  not  arise,  except  upon  the 
arrival  of  the  ship.  In  the  case  of  The  Atlas,  the  money  was  not  in 
hazard  at  all.  Dr.  Lushington,  in  the  case  of  The  Emancipation  (3), 
infers  the  intention  of  the  parties  to  be  that  which  is  expressly  done 
here,  and  holds  the  instrument  invalid.  In  the  case  of  The 
Gratitudine  (4),  Sir  William  Scott  goes  through  all  the  duties  of  a 
master,  and  he  makes  no  mention  of  a  power  to  pledge  the  ship  in 
this  manner. 

(Williams,  J.:  How  do  you  deal  with  the  passage  in  Abbott?) 

It  is  not  good  law. 

(Jebvis,  Ch.  J.:  Is  the  case  of  The  Tartar  made  to  depend  upon 
the  ship's  arrival  ?) 

It  is. 

( Jervis,  Ch.  J. :  If  this  is  neither  hypothecation  nor  mortgage, 
but  a  mere  licence  to  the  lenders  to  seize  the  ship,  it  seems  to  me 
not  to  give  an  insurable  interest.) 

To  constitute  an  insurable  interest,  there  must  be  something  more 
tangible  than  a  mere  personal  liability. 

(1)  1  Hagg.  Adm.  Bop.  169.  (3)  1  W.  Bob.  Adm.  Cos.  124. 

(2)  1  Dodson,  Adm.  Hep.  283.  (4)  3  Ch.  Bob.  Adm.  Bep.  240. 
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Stainbakk        (Cresswell,  J. :  Suppose  money  advanced  at  a  foreign  port,  for 
Fencing,     which  the  master  draws  bills  upon  his  owner,  and  at  the  same  time 
gives  a  hypothecation  bond  :  Simonds  v.  Hodgson  (i),  and  the  ship  is 
[  *78  ]       lost;  *what  answer  would  there  be  to  an  action  upon  the  bills?) 

It  would  be  no  true  hypothecation,  unless  the  re-payment  of  the 
money  advanced  was  made  to  depend  upon  the  contingency  of  the 
ship's  arrival  at  her  port  of  destination.  In  Murphy  v.  Bell  (2),  a 
policy  of  insurance  stipulated  "  that  the  goods  insured  were  and 
should  be  valued  at  five  tierces  coffee,  valued  at  271.  per  tierce,  say 
185/. ;  that  policy  to  be  deemed  sufficient  proof  of  interest :  "  and  it 
was  held  that  the  policy  was  void,  under  the  19  Geo.  II.  c.  37. 

(Jervis,  Ch.  J. :  Have  you  any  case  recognising  that  ?) 

Cousins  v.  Nantes  (3)  is  to  the  same  effect.     *     *     * 

2.  At  all  events,  the  interest,  whatever  it  may  be,  is  not  well 
described  in  this  policy.  A  hope  or  expectation  of  benefit  is  not  a 
subject  of  insurance.  The  interest,  be  it  what  it  may,  must  be 
correctly  described  :  see  Lord  Ellenborough's  judgment  in  Routh  v. 
t  *79]  Thompson  (4).  *"  Respondentia  and  bottomree  interest  must  be 
expressly  mentioned  and  specified  in  the  policy  :  "  Glover  v.  Black  (5), 
Gregory  v.  Christie  (6)  is  to  the  same  effect.  This  is  not  a  mere 
technical  objection:  it  affects  the  risk.  There  is  no  average  or 
salvage  on  a  bottomry  insurance ;  and  no  loss,  if  the  ship  arrives 
in  specie :  Thompson  v.  The  Royal  Exchange  Assurance  Company  (7). 
A  sale  of  the  ship,  under  justifiable  circumstances,  is  no 
doubt  a  total  loss,  in  the  case  of  an  insurance  on  ship.  In  Joyce 
v.  Williamson  (8), — which  was  an  action  on  a  bottomry  bond,  con- 
taining a  clause,  that,  if  the  ship  should  be  taken  by  the  enemy, 
&c,  the  bond  should  be  void, — the  ship  was  captured,  and  re- 
captured, and  afterwards  arrived  at  her  destination,  and  earned 
freight ;  and  it  was  held,  that  the  obligee  was  entitled  to  recover 
upon  the  bond. 

8.  The  first  notice  of  abandonment  was  given  before  the  loss  was 
ascertained. 

(Jervis,  Gh.  J.:  It  was  justified  by  the  result.) 

(1)  37  R.  R  319  (3  B.  &  Ad.  50).  (6)  3  Doug.  419. 

(2)  4  Bing.  567  ;  1  Moo.  &  P.  493.  (7)  14  B.  B.  338  (1  M.  &  S.  30). 

(3)  12  R  B.  696  (3  Taunt.  513).  (8)3    Doug.    164;     2    Park    Ins., 

(4)  10  R  B.  539  (11  East,  428).  8th  ed.,  p.  897. 

(5)  3  Burr.  1394. 
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The  second  was,  upon  the  evidence,  clearly  out  of  time.    In  Arnould    stainbank  * 
on  Insurance  (l)  it  is  said,  "  Immediately  the  assured  has  determined     penning. 
to  abandon,  he  must;  give  notice  of  abandonment  to  his  under- 
writers :  of  this  there  is  no  doubt.'*     *     *     * 

(Jervis,  Gh.  J. :  This  is  not  an  abandonment  of  the  ship.)  [  80  ] 

That  creates  the  difficulty. 

Cur.  adv.  volt. 

Jbrvis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

Upon  the  argument  of  this  rule,  four  points  were  made  for  the 
defendant.  It  was  insisted,  first,  that  the  plaintiffs  had  no  insurable 
interest ;  secondly,  that  their  interest,  if  any,  was  mis-described  in 
the  policy;  thirdly,  that,  having  regard  to  the  nature  of  their 
supposed  interest,  there  was  no  loss  within  the  meaning  of  the 
policy ;  fourthly,  that,  under  the  circumstances,  a  notice  of  abandon- 
ment was  necessary,  and  was  not  given  in  due  time. 

Upon  consideration,  we  are  of  opinion  that  the  first  objection 
must  prevail, — that  the  plaintiffs  had  no  insurable  interest, — and 
that  therefore  the  rule  for  a  nonsuit  must  be  made  absolute.  This 
view  of  the  case  renders  it  unnecessary  to  consider  the  other 
points. 

The  facts  to  explain  the  first  point,  may  be  shortly  stated.  On 
the  20th  of  September,  1846,  the  Hartland  sailed  from  Quebec  for 
Bristol.  Having  sustained  damage,  she  put  back  to  Quebec  a  few 
days  afterwards,  and  the  master  there  borrowed  of  Allan  Gilmour 
&  Co.,  the  plaintiffs'  principals,  for  necessary  repairs  and  disburse- 
ments, the  sum  of  1,675/.  11*.  6d,;  to  secure  which  he  drew  upon 
the  owner  of  the  ship  for  1,307/.  12a.  Id.,  and  upon  the  consignees 
of  the  cargo  for  867/.  19*.  5d.;  giving  to  Allan  Gilmour  &  Co.  at 
the  same  time  an  instrument  under  his  hand  and  seal,  upon  the 
construction  and  effect  of  which  the  first  point  mainly  depends. 

This  instrument,  after  reciting  the  damage  sustained  by  the  [ 81  ] 
Hartland,— the  necessity  for  the  advances, — the  advances  made  by 
Allan  Gilmour  &  Co.  upon  condition  of  their  being  secured  by  an 
hypothecation  of  the  ship,  cargo,  and  freight, — the  delivery  to  Allan 
Gilmour  &  Co.  of  two  bills  of  exchange  by  the  master  upon  the 
owners  of  the  ship,  and  consignees  of  the  cargo, — proceeds  thus : 
"  Now  know  ye,  that,  for  the  effectually  securing  to  the  said  Allan 
Gilmour  <fc  Co.  the  due  and  punctual  acceptance  and  payment  of 

(l)  Vol.  II.,  p.  1164. 

87—2 
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jbTAiNBANK    the  said  bills  of  exchange  so  drawn  by  me,  the  said  George  Hooper, 
Fknking.     one  °f  which  on  the  said  William  Hooper  for  the  said  sum  of 
1,807J.  12*.  Id.,  and  the  other  on  the  said  E.  Mead  &  Son,  for  the 
said  sum  of  367!.  19*.  5d.,  for  the  causes  and  in  the  manner  afore- 
said, I  the  said  George  Hooper  have  pledged,  mortgaged,  and 
hypothecated,  and   by  these  presents  do,  as  master  of   the  said 
barque  or  vessel  called  the  Hartland,  and  in  the  said  capacity  as 
master,  by  virtue  of  all  other  powers  and  authorities  whatsoever 
me  thereunto  in  anywise  enabling,  pledge,  mortgage,  charge,  and 
hypothecate  the  said  barque  or  vessel,  the  Hartland,  her  tackle, 
apparel,  and  furniture,  and  the  freight  of  the  said  vessel,  and  every 
part  thereof,  to  the  said  Allan  Gilmour  &  Co.,  their  executors, 
administrators,  and  assigns,  but  including,  with  respect  to  the  said 
bill  on  the  said  William  Hooper,  the  cargo  on  board,  the  said 
expenses  being  incurred  for  the  benefit  of  the  ship,  freight,  and 
cargo :  And  I,  the  said  George  Hooper,  as  such  master  as  aforesaid, 
do  hereby  grant,  testify,  and  declare,  that,  in  case  the  said  bills  of 
exchange  shall  be  refused  acceptance  or  payment,  or  be  otherwise 
dishonoured,  or  not  duly  and  punctually  accepted  and  paid  by  the 
said  William  Hooper  and  the  said  B.  Mead  &  Son,  on  presentment 
for  the  said  purposes,  according  to  the  tenor  and  effect  thereof,  it 
shall  and  may  be  lawful  to  and  for  the  said  Allan  Gilmour  &  Go. 
[  *82  ]        forthwith  to  *seize  and  take  possession  of  the  said  barque,  the 
Hartland,  and  to  cause  the  same  to  be  sold  and  disposed  of  either 
by  virtue  of  process  to  be  issued  out  of  her  Majesty's  High  Court 
of  Admiralty  of  England,  or  any  Court  of  Vice-Admiralty  possess- 
ing jurisdiction  at  the  port  at  which  the  said  barque  or  vessel  may 
at  any  time  thereafter  happen  to  be  lying,  or  to  be,  according  to 
the  maritime  law  and  custom  of  England  :  And  I,  the  said  George 
Hooper,  as  such  master  as  aforesaid,  do  by  these  presents  testify 
and  declare  and  make  known  that  I  took  up  and  borrowed  of  the 
said  Allan  Gilmour  &  Co.  the  said  sums  of  money  on  the  credit 
and  account  of  the  owner  of  the  said  barque,  the  Hartland,  and  do 
hereby,  as  far  as  in  me  lies,  as  master  as  aforesaid,  grant  and 
declare  that  it  shall  and  may  be  lawful  to  and  for  the  said  Allan 
Gilmour  &  Co.  to  place  the  same  to  the  debit  and  account  of  the 
owner  of  the  said  barque :  And,  in  case  of  the  non-acceptance  or 
non-payment  of  the  said  bills  of  exchange,  the  said  Allan  Gilmour  & 
Co.  shall  and  lawfully  may  have,  use,  and  take,  all  such  lawful 
ways  and  means  whatsoever  for  the  recovery  of  the  said  sum  of 
money,  or  such  part  or  parts  thereof  as  may  at  any  time  or  times 


vol.  lxxxvii.]       1851.     C.  P.     11  C.  B.  82—84.  581 

hereafter  remain  due  or  unpaid,  as  merchants  or  other  persons  in    Stainbank- 
a  foreign  port,  or  other  port  out  of  the  kingdom  of  Great  Britain,     fknning. 
advancing  money,  at  the  instance  of  a  master  of  a  ship  or  vessel,  . 

for  the  repairs,  outfits,  and  disbursements  thereof,  to  enable  such 
ship  or  vessel  to  proceed  on  her  homeward-bound  voyage,  on  the 
credit  and  account  of  such  ship  or  vessel  and  her  owner,  can  or 
lawfully  may  have,  use,  or  take  for  the  recovery  thereof  against 
such  ship  or  her  owner  or  master." 

With  a  view  to  identify  the  owner  of  the  vessel,  the  instrument 
proceeds  to  set  out  a  copy  of  the  certificate  of  registry,  showing 
that  the  Hartland  had  been  previously  mortgaged,  and  then  con- 
cludes with  the  following  *agreement :  "  And  it  is  declared  and  I  *8S  ] 
agreed  by  and  between  me,  the  said  George  Hooper,  and  the  said 
Allan  Gilmour  &  Co.,  that,  inasmuch  as  the  said  Allan  Gilmour  <fc 
Co.  forbear  any  claim  by  way  of  premium  or  maritime  interest  upon 
the  risk  of  the  said  sums  of  money  so  advanced  as  aforesaid,  that 
the  voyage  of  the  said  barque  shall  be  at  the  sole  risk  and  peril  of 
the  owner  of  the  said  barque  or  vessel  the  Hartland;  and  that, 
therefore,  whether  the  ship  arrive  in  safety  or  not,  or  in  the  event 
of  shipwreck  or  loss  of  the  same  by  the  act  of  God,  accident,  or 
the  Queen's  enemies,  the  said  sums  shall,  in  either  or  in  any  case, 
be  recoverable,  and  be  paid  by  the  owner  of  the  said  barque  to  the 
said  Allan  Gilmour  &  Co.,  or  to  their  order,  as  aforesaid,  together 
with  such  further  sum  or  sums  of  money  as  they  may  pay  or  lay 
out  in  causing  the  said  barque,  or  her  freight,  to  be  insured,  should 
they  think  proper  so  to  do,  in  an  amount  sufficient  to  cover  the 
advances  by  them  made  as  aforesaid;  and  which  insurance  the 
said  Allan  Gilmour  <fc  Co.,  by  these  presents,  by  me,  the  said 
George  Hooper,  are  authorised  and  impowered  to  cause  to  be  done 
and  made,  and  to  charge  the  same  to  me  and  the  owner  of  the  said 
barque :  And  it  is  further  agreed  and  declared,  that  the  said  Allan 
Gilmour  <fc  Co.  shall  and  will  have  all  the  rights,  privileges,  and 
remedies,  by  process  of  the  Courts  of  Admiralty  and  otherwise, 
which  by  the  law  are  given  to  the  holders  of  bottomry- bonds, — 
anything  herein  contained  to  the  contrary  thereof  notwithstanding : 
And,  lastly,  it  is  agreed  and  declared  that  the  said  vessel,  her  tackle, 
apparel,  furniture,  and  her  freight  and  cargo,  shall  at  all  times 
hereafter  be  chargeable  and  liable  for  the  payment  of  the  said  sums 
of  money  advanced  to  enable  the  said  barque  to  proceed  on  her 
voyage,  and  the  costs  of  insurance  as  aforesaid,  unto  the  said 
Allan  ^Gilmour    <fc    Co.,    their    executors,    administrators,    *and       r  •**  ] 
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Stainbank  assigns,  according  to  the  true  intent  and  meaning  of  these 
Fknning.     presents." 

In  substance,  by  this  instrument,  Allan  Gilmour  &  Co.  forbear 
all  interest  beyond  the  amount  necessary  to  insure  the  ship,  to 
cover  their  advances ;  and,  the  master  having  given  them  bills  of 
exchange  for  the  amount  advanced,  upon  her  owner  and  the  con- 
signees of  the  cargo, — making  his  owner  personally  liable,  as  far  as 
he  can, — takes  upon  himself  and  his  owner  the  risk  of  the  voyage, 
makes  the  money  payable  at  all  events,  and  subjects  the  ship  to 
seizure  wherever  she  may  be,  at  any  moment,  should  the  bills  be 
refused  acceptance,  or  be  not  paid. 

It  was  conceded  during  the  argument,  that  this  was  not  an 
instrument  of  hypothecation  in  the  usual  form ;  and  it  was  not 
contended  that  the  master  had  authority  to  mortgage  the  ship :  but 
it  was  said,  that  an  hypothecation  may  be  good,  without  making 
the  re-payment  of  the  advances  depend  upon  the  arrival  of  the 
ship ;  and  that,  if  the  lender  does  not  choose  to  take  upon  himself 
the  risk  of  the  ship's  return,  and  will  be  content  not  to  demand 
maritime  interest,  the  master  may  pledge  both  the  ship  and  the 
personal  credit  of  the  owner. 

The  cases  of  The  Tartar  (l)  and  The  Nelson  (2),  upon  which  the 
plaintiffs'  counsel  relied,  do  not  support  the  latter  part  of  this 
proposition,  for  which  they  were  cited.  Where  the  master  professes 
to  hypothecate  the  ship,  and  also  to  pledge  the  credit  of  his  owners, 
the  Court  of  Admiralty  will  reject  that  part  of  the  instrument 
which  is  directed  to  the  latter  object,  and  proceed  in  rem  against 
the  ship.  But  the  cases  cited  do  not  show  that  the  Court  of 
Admiralty  will  do  this,  where  the  instrument  is  not,  in  other 
[  *85  ]  respects,  in  strictness  an  hypothecation  ;  *  because,  in  each  of  those 
cases,  the  return  of  the  money  depended  upon  the  completion  of 
the  voyage,  and  the  lender  took  upon  himself  the  risk  of  the  ship's 
return. 

The  case  of  Samsitn  v.  Braggington  (3),  is,  however,  referred  to ; 
and,  though  the  report  does  not  explain  the  grounds  of  the  decision, 
nor  very  clearly  disclose  the  circumstances  of  the  case,  yet,  as  it  is 
cited  with  approbation  in  Abbott  on  Shipping  (4),  it  acquires  addi- 
tional authority,  from  the  known  accuracy  and  high  reputation  of  the 
learned  author  of  that  work,  and  is  said  to  be  an  authority  in  point. 

We  have  been  furnished  with  a  copy  of  the  decree,  from  which 

(1)  1  Hagg.  Adm.  Rep.  1.  (3)  1  Vcs.  Sen.  443. 

(2)  1  Hagg.  Adm.  Rep.  169.  (4)  8th  ed.,  p.  156, 
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the  following  appear  to  be  the  facts  of  that  case :  Braggington  and  Stainbank 
Pitman  were  part-owners  of  the  DinsUy  Galley,  of  which  Pitman  fencing. 
was  master.  On  her  homeward  voyage,  she  was  disabled,  and  put 
into  Jamaica,  where  Pitman  applied  to  the  plaintiff  to  advance  the 
necessary  funds  for  her  repairs,  "  for  the  use  and  on  account  of 
himself  and  Braggington  as  co-owners ;  "  and,  as  a  further  induce- 
ment, engaged  with  the  plaintiff,  by  an  additional  security,  for  the 
repayment  of  the  money  to  hypothecate  the  ship.  The  plaintiff 
repaired  the  ship,  expended  for  that  purpose  808Z.,  and,  at  his 
request,  Pitman  drew  upon  Braggington  for  the  amount,  and,  by 
way  of  additional  security,  as  master  of  the  ship,  according  to 
maritime  usage  in  like  cases,  by  deed-poll,  after  taking  notice  of 
the  damage  and  advance,  did,  for  securing  the  payment  of  the  said 
money,  hypothecate  to  the  plaintiff  the  ship,  with  the  freight  and 
cargo.  The  ship  sailed  from  Jamaica,  was  captured,  and  sold; 
Braggington  and  Pitman  received  the  insurance  upon  her  loss,  but 
Braggington  refused  to  *accept  the  bills,  and  the  plaintiff  was  not  [  '86  j 
paid  the  amount  which  he  had  advanced  for  the  repairs  of  the  ship. 
Upon  this  statement,  the  plaintiff  filed  his  bill  against  Bragging- 
ton and  Nichols,  the  representative  of  Pitman,  for  repayment  of  the 
money  advanced  by  bim.  Braggington,  by  his  answer,  admitted 
the  plaintiff's  statement,  but  submitted  that  he  was  not  liable  to 
repay  what  Pitman  might  have  paid  for  the  repairs,  because  Pitman 
was  indebted  to  him,  and  suggested  that  bottomry  interest  had  been 
taken  for  the  advance ;  and  that  therefore,  according  to  maritime 
custom,  the  lender  took  the  risk  of  the  voyage  upon  himself.  There 
was  no  proof  of  this  suggestion :  and  the  Master  of  the  Bolls 
decreed  that  the  money  advanced  by  the  plaintiff  in  refitting  the 
ship,  ought  to  be  established  against  Braggington  and  Nichols, 
according  to  their  respective  interests.  It  is  not  very  apparent 
how,  upon  the  bill  and  answer  so  framed,  the  validity  of  the  hypo- 
thecation could  come  directly  in  question.  The  plaintiff  did  not 
seek  to  establish 'his  claim  by  that  instrument,  because  it  did  not 
profess  to  charge  the  owners  personally  with  the  debt ;  and  the 
defendant  Braggington,  failing  to  prove  that  bottomry  interest  had 
been  taken,  could  not  add  to  the  deed,  by  implication,  a  condition 
that  the  re-payment  of  the  advances  should  depend  upon  the  return 
of  the  ship.  The  decree  seems  to  have  proceeded  upon  the  ground 
that  joint-owners  were  liable  for  money  advanced  in  a  foreign 
country  for  necessary  repairs.  Whether  tlie  master  had  properly 
pledged  the  ship  or  not,  the  ship  was  lost,  and  the  plaintiff  was 
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Stainbank  proceeding  upon  the  personal  liability  of  the  joint-owners.  The 
Fenning.  reporter  states  his  Honour  took  time  to  consider,  and  afterwards 
(as  he  was  informed)  determined  that  the  ship  was  well  hypothe- 
cated, and  that  the  joint-owners  were  liable.  In  Abbott  on 
[•87]  Shipping  (l),  *the  decree  against  the  joint-owners  is  stated  posi- 
tively :  but  the  learned  author  adds  cautiously,  "  It  is  said  also 
that  the  ship  was  thought  (not  determined)  to  be  well  hypothe- 
cated." He  does  not  give  the  full  weight  of  his  unqualified  sanction 
to  this  hypothecation.  And,  upon  examination,  we  think  that  this 
case  is  not  to  be  considered  as  an  authority  conclusive  against  the 
more  recent  decisions  to  which  reference  has  been  made. 

The  deed  now  in  question  only  professes  to  give  such  an  interest 
as  can  be  enforced  in  the  Admiralty  Court.  In  certain  events, 
Allan  Gilmour  &  Go.  may  seize  the  vessel,  and  cause  her  to  be  sold, 
by  process  out  of  the  Admiralty  of  England,  or  any  other  Court  of 
Vice- Admiralty  possessing  jurisdiction  :  and,  further,  they  are  to 
have  all  the  rights,  &c,  by  process  of  the  Courts  of  Admiralty,  or 
otherwise,  which  by  law  are  given  to  the  holders  of  bottomry-bonds. 
The  interest  which  they  have  in  the  ship,  is,  the  right  of  proceeding 
in  the  Admiralty  Court  against  the  ship :  but,  if,  under  similar 
circumstances,  the  Admiralty  Court  would  not  act,  because  it  has 
no  jurisdiction,  Allan  Gilmour  <fc  Co.  have  no  insurable  interest. 
Now,  the  cases  show,  that,  under  circumstances  like  the  present, 
the  Court  of  Admiralty  would  decline  to  act. 

In  the  case  of  The  Atlas  (2),  Lord  Stowbll  refused  to  entertain  a 
suit  of  bottomry,  because  the  advance  was  payable  within  thirty 
days  after  the  arrival  of  the  ship,  "  or,  in  case  of  the  loss  of  the 
ship,  then  within  thirty  days  next  after  the  account  of  such  loss 
should  have  been  received  in  Calcutta  or  London."  Upon  appeal, 
the  Delegates  decided  that  the  bond  was  void,  because  there  was  no 
sea  risk  to  justify  the  taking  of  maritime  interest ;  and  so  it  became 
unnecessary  to  determine  the  principal  question:  but,  upon  the 
[  »88  ]  argument  of  the  question  of  *jurisdiction,  Hullock,  B.,  observed 
that  the  condition  destroyed  the  whole  instrument.  The  more 
recent  case  of  The  Emancipation  (3)  is  an  express  authority  upon 
the  same  point.  There,  upon  the  face  of  the  bond,  and  according 
to  legal  inference,  the  payment  of  the  money  advanced  did  not 
depend  upon  the  safe  arrival  of  the  ship ;  and  for  that  reason  the 
Court  pronounced  against  the  bond. 

(1)  8th  ed.,  p.  156  [14th  ed.  194].  (S)  1  W«  Rob.  Adm.  Cas.  124, 

(2)  2  Hagg.  AdrnJEep.  48. 
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Upon  these  authorities,  it  is  clear,  that,  if  the  Hartland  had    Stainbank 
arrived  in  this  country,  the  plaintiffs  could  not  have  proceeded     fbnnikg. 
against  her  in  the  Admiralty   Court.      They  had,  therefore,  no 
interest  in  the  vessel.     They  have  lost  nothing.     And  upon  this 
ground  the  defendants  are  entitled  to  succeed. 

But,  without  reference  to  authority,  we  are  of  opinion,  upon 
principle,  that  the  master  has  not  authority,  by  an  instrument  of 
this  nature,  to  pledge  the  ship.  By  the  Roman  law,  and  still  in 
those  nations  which  have  adopted  the  civil  law,  every  person  who 
had  repaired  or  fitted  out  a  vessel,  or  had  lent  money  for  those 
purposes,  had  a  claim  upon  the  value  of  the  ship,  without  a  formal 
instrument  of  hypothecation.  But,  by  the  law  of  England,  no  such 
right  can  be  acquired,  except  by  express  agreement:  and  a  master 
can  only  make  such  an  agreement  if  he  act  within  the  scope  of  his 
authority.  The  raising  of  money  upon  bottomry  can  only  be 
justified  by  necessity.  If  the  master,  in  a  foreign  country,  wants 
money  to  repair  or  victual  his  vessel,  or  for  other  necessaries,  he 
must,  in  the  first  instance,  endeavour  to  raise  it  upon  the  credit  of 
his  owners.  If  he  can  do  so,  he  has  no  authority  to  hypothecate 
the  vessel :  but,  if  he  cannot  otherwise  obtain  the  money,  he  may 
hypothecate  the  ship, — not  transferring  the  property  in  the  ship, 
but  giving  the  creditor  a  privilege  or  claim  upon  it,  to  be  carried 
into  *effect  by  legal  process,  upon  the  termination  of  the  voyage.  [  •su  j 
As  incident  to  this  transaction,  the  lender  may,  if  he  think  fit, 
insist  upon  maritime  interest :  but,  whether  he  do  so  or  not,  the 
advance  is  made  upon  the  credit  of  the  ship,  not  upon  the  credit  of 
the  owner ;  and  the  owner  is  never  personally  responsible. 

There  is  no  trace  in  our  books,  with  the  exception  of  Sammn  v. 
Braggington,  of  any  case  in  which  a  master  has  been  held  to  have 
authority  to  make  a  valid  hypothecation  of  a  ship,  unless  the  pay- 
ment of  the  money  borrowed  has  been  made  to  depend  upon  the 
arrival  of  the  ship.  There  is,  therefore,  nothing  to  show  that  a 
master  has  authority  to  hypothecate  in  any  other  manner.  Indeed, 
if  the  money  be  originally  advanced  upon  the  credit  of  the  owner, 
and,  for  any  cause,  an  hypothecation  be  made,  even  before  the  ship 
leaves  the  place  where  the  advances  were  made,  the  bond  will  be 
void,  and  cannot  be  enforced  :  The  Augusta  (l). 

For  these  reasons,  we  are  of  opinion  that  the  master  had  no 
authority  to  make  an  instrument  like  that  in  question,  and  that  the 
instrument  passes  no  interest  in  the  ship.    The  money  advanced 
(1)  1  Dodson,  Adm.  Rep.  283, 
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Stainbank    for  repairs  was  a  mere  debt  from  the  owner  to  the  lenders  :    and,  it 

Penning,     being  admitted  that  a  mere  debt  from  the  owner  to  the  assured 

for   repairs   and   disbursements,   could   not   legally  be   made   the 

subject  of  an  insurance,  it  follows  that  the  defendant  is  entitled  to 

judgment. 

»  Rule  absolute. 

1861.       ANN  MYERS   v.  CHARLES  PERIGAL  and  Others  (I). 

[  90  ]  (11  0.  B.  90—110  ;  S.  C.  21  L.  J.  C.  P.  217  ;  16  Jur.  1118.) 

Shares  in  a  joint-stock  Bank,  the  property  of  which  consisted,  in  part,  of 
freehold  and  copyhold  estates,  and  mortgages  for  terms  of  years :  Held,  not 
to  be  within  the  Statute  of  Mortmain,  9  Geo.  II.  c.  36  (2). 

The  following  case  was  sent  by  the  Lord  Chancellor  (Lord 
Truro),  for  the  opinion  of  this  Court  : 

Timothy  Myers,  by  his  will,  dated  the  24th  of  June,  1844,  duly 
executed  and  attested  (among  other  things),  directed  his  executors 
to  convert  into  money  all  the  residue  of  his  personal  estate,  except 
his  shares  in  the  Durham  and  Northumberland  District  Bank,  at 
Newcastle,  and  to  invest  the  proceeds  in  Government  securities, 
and  to  pay  the  dividends  arising  therefrom,  and  the  dividends 
arising  from  his  said  shares  in  the  Durham  and  Northumberland 
District  Bank,  unto  his  wife,  Ann  Myers,  for  her  life ;  and,  from 
and  after  her  decease,  to  sell  and  convert  into  money  his  said  Bank 
shares,  and  invest  the  same  in  Government  securities,  which,  with 
the  Government  securities  thereinbefore  directed  to  be  purchased, 
he  directed  to  stand  in  his  name  for  ever,  and  the  proceeds  thereof 
[  *91  1  to  be  from  time  to  time  received  by  *the  following  societies,  viz. 
the  Society  for  promoting  Christian  Knowledge,  the  Society  for 
propagating  the  Gospel  in  Foreign  Parts,  the  Church  Missionary 
Society,  and  the  Church  Building  Society. 

The  testator  died  on  the  4th  of  February,  1845,  leaving  his  said 
wife,  now  his  widow,  the  plaintiff  in  this  suit,  him  surviving. 

The  testator  was  at  the  time  of  making  his  will,  and  of  his  death, 
entitled  to  5(50  shares  in  the  Durham  and  Northumberland  District 
Bank,  at  Newcastle,  in  his  will  mentioned,  which  is  a  Bank  estab- 
lished and  carried  on  in  conformity  with  the  provisions  with  the 
7  Geo.  IV.   c.   46,  intituled  "  An   Act  for  the  better  regulating 

(1)  See  the  same  case  before  Lord  Vict.  c.  42),  and  in  part  re-enacted  in 
St.  Leonards,  2  De  G.  M.  &  G.  599. —  sect.  4  of  that  Act.  See  now  Mortmain 
J.  G.  P.  and  Charitable  Uses  Act,  1891  (54  & 

(2)  Eepealed  by  the  Mortmain  and  55  Vict.  c.  73),  s.  3,— J.  Q.  P. 
Charitable  Uses  Act,  1S88  (51  #   52 
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co-partnerships  of  certain  bankers  in  England,  and  for  amending  Mtrbs 
so  much  of  an  Act  of  the  89th  and  40th  years  of  the  reign  of  his  perusal. 
late  Majesty  King  George  the  Third,  intituled  '  An  Act  for  estab- 
lishing an  agreement  with  the  Governor  and  Company  of  the  Bank 
of  England  for  advancing  the  sum  of  three  millions  towards  the 
supply  of  the  service  of  the  year  1800/  as  relates  to  the  same," 
and  by  and  under  a  deed  of  settlement  dated  the  1st  of  July,  1886, 
whereby  it  is  (amongst  other  things)  provided,  that  they,  the  said 
several  persons  parties  thereto,  all  of  whom  were  distinguished  by 
the  title  of  proprietors,  and  the  several  other  persons  who  for  the 
time  being  should  become  and  be  proprietors  of  shares  in  the 
capital  of  the  said  Company,  should  constitute  and  form  an  associa- 
tion or  public  joint-stock  banking  co-partnership,  to  be  called,  and 
they  should  be  called,  "  The  Northumberland  and  Durham  District 
Banking  Company,"  to  be  managed  and  conducted  under  and 
subject  to  the  several  rules,  regulations,  provisions,  and  agreements 
thereinafter  contained,  and  that  they  the  said  several  parties  thereto 
should  and  would,  from  time  to  time,  and  at  all  times,  so  long  as 
they  should  respectively  continue  and  remain  members  thereof, 
promote  and  advance  the  interests  and  ^prosperity  of  the  same,  to  [  *92  ] 
the  utmost  of  their  power  respectively ;  and  the  said  Company 
should  have  continuance  until  the  same  should  be  dissolved  under 
or  in  pursuance  of  the  provisions  in  that  behalf  thereinafter  con- 
tained :  That  the  original  capital  or  joint-stock  of  the  said  Company, 
for  carrying  on  the  same,  should  consist  of  the  sum  of  500,0002. 
sterling,  and  should  be  divided  into  50,000  shares,  of  the  amount  of 
10Z.  each  share,  but  might  be  increased,  under  the  power  for  that 
purpose  thereinafter  contained,  by  additional  shares,  in  such  manner 
as  thereinafter  expressed ;  and  the  shares  which  at  the  date  of  the 
said  indenture  had  not  been  taken  or  subscribed  for,  and  also  those 
which  might  thereafter  be  created  as  thereinafter  provided,  should  be 
allotted  and  distributed  and  disposed  of  to  such  persons,  in  such 
manner,  and  on  such  terms  and  conditions  in  every  respect,  as  the 
directors  of  the  said  co-partnership  Bank  for  the  time  being  should 
deem  most  conducive  to  the  benefit  and  advantage  of  the  Company : 
That  the  business  of  the  Company  thereby  established  should  be 
exclusively  confined  to  such  as  was  usually  carried  on  under  the 
term  "  banking,"  including  the  issuing  of  notes  of  hand  or  bank- 
notes, lending  money  on  cash  or  other  accounts,  or  upon  real, 
leasehold  or  personal  security,  bills  of  exchange,  promissory  notes, 
or  letters  of  credit,  advancing  money  on  the  deposit  of  title-deeds, 
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Myers       goods,  wares,  and  merchandise,  discounting  bills  of  exchange  or 

Pkrhjal.  promissory  notes  payable  at  or  after  sight,  after  date,  or  on  demand, 
borrowing  or  taking  up  money  on  receipts,  bills,  promissory  notes, 
or  other  obligations,  including  also  purchases,  investments,  dealings, 
or  sales  in  or  upon  the  Government  or  public  funds  of  Great 
Britain,  Navy  or  Exchequer  bills,  India  bonds,  Bank  or  East  India 
stock,  shares  of  the  stock  of  their  own  co-partnership,  or  of  the 
stock  of  the  Bank  of  England,  or  annuities  for  one  or  one  or  more 

[  *y3  ]  life  or  lives,  or  of  any  other  description,  *and  also  including  all 
other  business  and  transactions  usual  in  banking  establishments, 
and  consistent  with  the  laws  then  or  thereafter  to  be  in  force  con- 
cerning joint-stock  Banking  Companies  and  banking  co-partnerships ; 
and  the  business  of  the  Company  should  be  so  conducted  as  not  to 
contravene  any  of  the  provisions  of  the  said  recited  Act :  Provided 
always  that  the  funds  of  the  said  Company  should  not  in  any 
instance  be  invested  in  the  stocks,  funds,  or  loans  of  any  foreign 
country,  or  in  the  purchase  of  land  or  other  real  estate,  except  as 
thereinafter  mentioned,  articles  of  merchandise,  mining  concerns, 
or  other  adventures :  That  no  benefit  of  survivorship  should  arise 
or  take  place  amongst  the  shareholders  in  the  said  co-partnership 
Bank ;  and  all  the  property  of  the  Company,  as  between  the  share- 
holders thereof,  and  as  between  their  respective  real  and  personal 
representatives,  should  always  be  considered  and  deemed  to  be 
personal  estate ;  so  that  each  and  every  of  the  shareholders  should, 
as  between  and  among  themselves,  have  a  distinct  and  separate 
right  to  his  shares  in  the  capital  or  joint-stock  of  the  Company, 
and  the  same  should  be  vested  in  him  to  and  for  all  intents  and 
purposes,  and  subject  to  his  disposition  by  deed  or  will,  or,  in  cases 
of  intestacy,  be  transmissible  to  his  personal  representatives  as  part 
of  his  personal  estate,  and  distributed  accordingly,  but  under  and 
subject  to  such  provisions  in  the  deed  of  settlement  as  should  for 
the  time  being  affect  such  shares,  and  also  to  his  proportion  of 
profits  and  losses  as  next  thereinafter  mentioned  :  That  each  share- 
holder should  be  entitled  to  and  interested  in  the  profits,  and  be 
liable  to  the  losses,  of  the  Company,  in  proportion  to  his  shares  in 
the  capital  funds  or  joint-stock  thereof:  That,  previously  to  the 
meeting  of  the  Company  to  be  held  in  the  month  of  July,  1887,  as 
thereinafter  provided,  and  previously  to  the  meeting  to  be  held  in 
January  in  the  next  and  every  subsequent  year  during  the  con- 

[  »9*  ]  tinuance  of  the  ^Company,  the  directors  should  determine  upon 
such  dividend  out  of  the  clear  profits  of  the  Company  as  they  in 
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their  judgment  should  think  fit :  That  the  directors  should,  within       Mtbbs 
twenty -one  days  next  after  every  meeting  at  which  any  dividend      pebiqal. 
should  have  been  announced  by  them,  or  any  bonus  should  have 
been  determined  on,  cause  the  same  dividend  and  bonus  respectively 
to  be  divided  amongst  and  paid  to  the  shareholders  respectively, 
according  and  in  proportion  to   the  number  of  their  respective 
shares,  at  such  times  and  in  such  manner  as  the  directors  should 
think  fit :  That  it  should  and  might  be  lawful  for  the  directors  for 
the  time  being  of  the  said   Company,   and   they   were  thereby 
authorised  and  impowered  to  provide,  in  Newcastle-upon-Tyne,  and 
in  such  other  towns  and  places  as  they  might  think  fit,  such  houses, 
offices,  or  premises,  as  they  should  from  time  to  time  deem  requisite 
or  expedient,  for  carrying  on  and  managing  the  business  affairs  and 
concerns  of  the  Company,  upon  such  terms  and  stipulations,  and  in 
such  manner,  as  they  might  deem  advisable ;  and  such  directors 
might,  for  those  purposes,  with  and  out  of  the  funds  of  the  Com- 
pany, purchase,  in  fee-simple,  or  for  any  other  estate,  or  take  a 
lease  of,  at  a  yearly  or  other  rent,  or  otherwise,  any  houses, 
buildings,  or  premises,  or  in  the  like  manner  purchase  or  take  a 
lease  of  any  land,  and  erect  and  build  any  houses  or  buildings 
thereon,  and  keep  such  houses  or  buildings  in  repair,  for  the  pur- 
poses aforesaid,  and  fit  up,  adapt,  and  furnish  the  same  for  the  use 
and  purposes  of  the  Company,  and  at  the  expense  thereof,  and  the 
same  lands,  houses,  and  buildings,  or  any  of  them  respectively,  or 
any  part  thereof,  should  or  might,  from  time  to  time,  and  at  all  times 
afterwards,  sell  again,  exchange,  convey,  assign,  demise,  let,  or  other- 
wise dispose  of  or  deal  with,  for  the  benefit  of  the  Company ;  and  that 
such  lands,  houses,  and  buildings  so  purchased  as  aforesaid, should,for 
the  purposes  *of  the  said  deed,  be  deemed  personal  estate,  and  part       [  #95  ] 
of  the  capital  of  the  Company,  and  from  time  to  time  included  in 
the  valuation  of  capital,  and  should  be  vested  in  trustees  for  that 
purpose  appointed  on  behalf  of  the  Company,  upon  such  trusts  as 
would  effectually  secure  the  object  and  intention  of  the  said  deed  in 
relation  thereto:    That,  as  to  such  of  the  funds  and  capital  or 
property  of  the  Company  for  the  time  being  in  the  hands  of  the 
Company,  as  should  not  be  employed,  or  appear  necessary  to  be 
employed,  in  the  ordinary  business  thereof,  the  directors  for  the 
time  being  should,  so  far  as  they  conveniently  could,  accumulate 
the  same  at  interest,  and,  for  that  purpose,  might  from  time  to  time 
lay  out  and  invest  the  same,  either  in  the  names  of  the  trustees  for 
the  time  being  of  the  Company,  or  of  such  other  persons  as  they 
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Myers  the  said  directors  might  appoint,  in  or  upon  some  or  one  of  the 
Pbbioal.  Parliamentary  stocks  or  public  funds  of  Great  Britain,  or  in  Navy 
or  Exchequer  bills,  or  on  India  bonds,  or  Bank  or  East  India 
stock,  or  on  mortgage  or  purchase  of  freehold,  copyhold,  or  lease- 
hold lands,  tenements,  and  hereditaments  in  Great  Britain,  or  in 
the  purchase  of  stock  in  this  Company,  or  of  annuities  for  one  or 
more  life  or  lives,  or  of  any  other  description,  as  they  might  think 
proper;  and  any  board  of  directors,  when  they  should  deem  it 
expedient,  might  cause  any  of  the  funds  or  property  so  by  this 
article  authorised  to  be  laid  out  and  invested  as  aforesaid,  to  be 
disposed  of,  called  in,  or  otherwise  converted  into  money,  and  the 
money  arising  thereby  to  be  again  laid  out  and  invested  in  and 
upon  any  of  the  stocks  or  securities  as  aforesaid,  and  so  from  time 
to  time  as  occasion  might  require :  That  the  general  board  of 
directors  should  also  appoint  two  or  more  proper  persons  to  be 
trustees  of  the  said  co-partnership  Bank,  in  whose  names,  or  in 
the  name  of  some  or  one  of  whom,  all  grants,  conveyances,  and 

[  *96  ]  assurances  of  property  in  favour  or  for  the  use  of  the  *same 
co-partnership,  and  all  the  instruments  and  assurances  for  the 
security  or  for  the  indemnity  thereof,  and  of  the  directors,  officers, 
property,  capital,  stock,  and  effects  thereof,  should  be  made  and 
taken :  That  all  securities,  investments,  and  purchases  which  in 
pursuance  of  the  said  indenture  should  be  taken  or  made  by  or  in 
the  names  of  the  said  present  or  any  future  trustees,  or  any  other 
person  or  persons  in  trust  for  or  on  account  of  the  Company,  and 
all  moneys  and  other  property,  estates,  and  effects  thereby  secured, 
or  therein  invested,  or  accruing  therefrom,  should  be  under  the 
control  and  subject  to  the  order  and  disposition  of  the  board  of 
directors  of  the  said  co-partnership  Bank  for  the  time  being ;  and 
every  order  or  direction  made  in  writing  by  the  said  board  of 
directors  touching  the  disposition  of  and  dealing  with  the  same 
securities,  investments,  and  purchases  respectively,  should  be 
obligatory  on,  and  observed  by,  the  said  trustees  or  trustee,  and 
should  be  a  justification  to  them  and  him,  and  their  and  his 
indemnity  in  acting  in  obedience  to  such  order  or  direction ;  and 
all  such  trustees  should,  when  required  by  the  said  board  of 
directors,  sign,  seal,  and  execute,  and  should  be  bound  to  sign, 
seal,  and  execute,  at  the  expense  of  the  Company,  such  declaration 
of  trust  of  the  estates,  securities,  moneys,  and  effects  purchased, 
taken,  holden,  or  possessed  by,  or  vested  in  them  respectively  on 
behalf  of  the  Company,  as  such  board  of  directors,  or  their  counsel, 
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should  from  time  to  time  devise  or  require  :  That,  if,  in  pursuance  Mybbs 
of  any  of  the  powers  contained  in  the  said  indenture,  the  Company  pBKioAI. 
thereby  established  should  be  dissolved,  the  said  board  of  directors 
should,  with  all  convenient  speed,  wind  up,  settle,  and  bring  to  a 
final  rest  and  balance  the  accounts  and  affairs  of  the  Company; 
and,  for  giving  effect  to  such  winding  up  and  settlement,  but  for  no 
other  purpose,  the  Company,  and  the  powers  of  the  directors,  and 
the  election  of  new  *directors  to  supply  the  vacancies,  should  be  [  '97  ] 
held  to  be  subsisting  and  continuing,  anything  thereinbefore  con- 
tained to  the  contrary  notwithstanding :  and  such  of  the  funds  and 
property  of  the  Company  as  should  not  then  consist  of  money,  and 
so  much  of  the  capital  and  profits  of  the  Company  as  should 
remain  after  answering  the  claims  and  demands  thereon,  should 
be  paid  to  and  distributed  amongst  the  shareholders  existing  at 
the  time  of  the  dissolution,  and  their  respective  executors,  adminis- 
trators, or  assigns,  in  the  proportions  in  which  they  should  then  be 
respectively  entitled  thereto. 

The  property  of  the  said  Bank  consists,  among  other  things,  of 
certain  freehold  and  copyhold  hereditaments,  and  money  due  on 
mortgage  of  freehold  or  copyhold,  or  leasehold  hereditaments. 

The  plaintiff,  Ann  Myers,  widow  of  the  said  testator,  and  the 
defendants,  Martha  Keen,  John  Myers  of  Mill  on,  Elizabeth  Myers, 
Margaret  Myers,  Martha  Myers,  William  Lewthwaite,  Timothy  Lew- 
thwaite,  Ann  Lowther,  Thomas  Johnson  and  Elizabeth  his  wife,  Mary 
Bolton,  Sarah  Gaskell,  William  Long  and  Eleanor  his  wife,  James 
Briggs  and  Ann  his  wife  (since  deceased),  George  Frearson  (since 
deceased)  and  Ann  his  wife,  Timothy  Myers,  John  Myers  of  Miln- 
thorpe,  Thompson  Myers,  Peter  Lawson  and  Elizabeth  his  wife,  John 
Walker  and  Elizabeth  his  wife,  James  Harrison  and  Maria  his  wife, 
Mary  Ann  Myers  and  Eleanor  Myers,  who,  together  with  Thomas 
Myers  and  William  Myers,  out  of  the  jurisdiction  of  the  Court,  are, 
or  represent,  the  next  of  kin  of  the  testator  living  at  his  death, 
contend  that  the  bequest  of  the  proceeds  of  the  sale  of  the  testator's 
shares  in  the  said  Bank  to  the  said  several  societies  in  his  will 
mentioned,  is  restrained  and  rendered  void  by  the  Act  of  the 
9  Geo.  II.  c.  86,  for  restraining  the  disposition  of  lands,  whereby 
the  same  became  inalienable. 

The  defendant  William  Cotton,  who  represents  the  *Society  for        [9*  •] 
promoting  Christian  Knowledge,  the  defendant  John  Thornton,  who 
represents  the  Church    Missionary   Society,    the   defendant    the 
Incorporated  Society  for  the  Propagation  of  the  Gospel  in  Foreign 
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Myers       Parts,  and  the  defendant  the  Incorporated  Society  for  promoting 

Pbrioal.     the  Enlargement,  Building,  and  Repairing  of  Churches  and  Chapels, 

respectively  contend  that  the  last-mentioned  bequest  of  the  proceeds 

of  the  sale  of  the  said  Bank  shares,  is  a  valid  bequest,  not  restrained 

by  the  said  statute. 

Each  party  is  to  be  allowed  to  refer  to  the  will  of  the  testator, 
and  to  the  deed  of  settlement  of  the  Durham  and  Northumberland 
District  Banking  Company,  dated  the  1st  of  July,  1836. 

The  question  for  the  opinion  of  the  Court,  is,  whether  the  said 
bequest  made  by  the  said  will  of  the  said  testator,  Timothy  Myers, 
of  his,  the  said  testator's,  shares  in  the  Durham  and  Northumber- 
land District  Bank,  from  and  after  the  decease  of  his  wife  Ann 
Myers,  in  his  will  named,  is  a  legal  bequest,  within  the  statute  of 
the  9th  year  of  the  reign  of  King  George  the  Second,  intituled 
"  An  Act  to  restrain  the  disposition  of  lands,  whereby  the  same 
become  inalienable." 

Byles,  Serjt.,  for  the  next  of  kin  : 

It  is  submitted  that  this  bequest  is  void,  by  reason  of  the  Statute 
of  Mortmain,  9  Geo.  II.  c.  86.  The  subject-matter  of  the  bequest, 
is,  shares  in  an  unincorporated  joint-stock  Banking  Company, — an 
ordinary  co-partnership  in  all  respects  but  two,  viz.  the  provisions 
as  to  survivorship,  and  as  to  the  liability  of  the  shares  to  be  dealt 
with  as  personalty.  The  question  arises  upon  the  1st  and  3rd 
sections  of  the  statute.  [He  read  the  sections  and  proceeded:] 
[  ioo  ]  These  words  are  as  large  and  comprehensive  as  language  can  make 
them.  What  was  this  testator  dealing  with  ?  He  was  a  member 
of  a  co-partnership  possessing  freehold  and  copyhold  lands,  and 
having  moneys  laid  out  on  mortgage  of  land.  There  have  been 
many  decisions  upon  this  statute :  and  the  balance  of  authority  will 
be  found  greatly  in  favour  of  the  next  of  kin. 

(Jervis,  Ch.  J. :  The  Vicb-Chancbllor  op  England  held  these 
shares  to  be  within  the  Act  (l).    Mere  charitable  use  is  not  the  test.) 

It  is  impossible  to  say  that  this  bequest  does  not  fall  within  the 
very  words  of  the  Act :  it  is  equally  clear  that  it  is  within  the 
mischief  which  the  Act  was  designed  to  remedy. 

(Williams,  J. :  The  object  of  the  statute  has  long  been  lost  sight 
of.  It  was  settled  many  years  ago  that  money  produced  by  the 
sale  of  land  is  within  the  Act.) 

(1)  Myers  v.  Perigal,  16  Sim.  533. 
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In   TomKnson    v.  Tomlinson  (1),    canal   shares,  which,  by  Act  of  Myers 

Parliament,  *were  declared  to  be  personal  estate,  and  transmissible  pbmqal. 

as  such,  were  held  by  Sir  John  Leach,  M.  R.,  to  be  within  the  Act.  [  *ioi  ] 
[He  cited  Howse  v.  Chapman  (2)  and  Baxter  v.  Brown  (a).] 

(Williams,  J. :  It  has  long  been  settled  that  terms  for  years  are       [ 103  ] 
within  the  statute :  therefore,  real  or  personal  is  not  the  test.) 

In  distance  v.  Beardshaw  (4),  it  was  held  by  Sir  J.  Wigram,  that 
the  shares  of  a  deceased  partner  in  the  freehold  and  copyhold 
estates  of  the  partnership,  is  not  personal  estate,  for  the  purpose  of 
being  included  in  the  value  or  amount  in  respect  of  which  probate 
duty  is  payable.  What  is  the  interest  which  a  shareholder  in  a 
co-partnership,  whether  incorporated  by  charter  or  by  Act  of  Parlia- 
ment, has  to  convey  when  he  parts  with  his  shares  ?  An  interest 
in  land,  if  the  corporation  is  possessed  of  lands,  is  conveyed  by 
every  transfer  of  shares.  Upon  the  dissolution  of  the  corporation, 
the  shareholders  may  become  tenants  in  common. 

(Jbrvis,  Ch.  J. :  It  has  been  decided,  in  Walker  v.  Ricliardson  (5), 
that,  where  lands  are  already  in  mortmain  (being  vested  in  an 
ecclesiastical  corporation),  a  lease  of  such  lands  to  charitable  uses 
is  not  within  the  statute  9  Geo.  II.  c.  36.) 

That  aids  the  argument.  The  other  side  will  rely  upon  Thompson  v. 
Thompson  (6),  where  it  was  held  that  the  shares  in  the  London  Gas- 
Light  and  Coke  Company,  a  Company  incorporated  by  Act  of  Parlia- 
ment, are  not  within  the  Statute  of  Mortmain.  *  *  The  policy-  t 104  J 
holders  in  March  v.  The  Attorney-General  (7)  were  not  members  of  the 
corporation.  Hilton  v.  Giraud  (8)  was  the  case  of  shares  in  the  London 
and  West  India  Dock  Companies,  which  were  properly  held  not  to 
be  within  the  statute.  Sparling  v.  Parker  (9)  and  Ashton  v.  Lord 
Langdah  (10)  are,  in  reality,  the  only  cases  which  are  adverse  to  this 
argument :  but  the  decision  in  the  latter  case  proceeded  entirely 
upon  the  authority  of  the  former.  Walker  v.  Milne  (11),  and  that 
class  of  cases,  are  well  explained  by  Tindal,  Ch.  J.,  in  Baxter  v. 

(1)  9  Beav.  459.  (6)  66  E.  B.  109  (1  Coll.  C.  0.  381). 

(2)  4  B.  B.  292  (4  Vee.  542).  (7)  59  E.  E.  550  (5  Beav.  433). 

(3)  66  B.  B.  706  (7  Man.  &  Gk  198 ;  (8)  75  E.  E.  86  (1  De  Gk  &  Sm.  183). 
8  Scott,  N.  R.  1019,  per  nom.  Baxter  v.  (9)  9  Beav.  450. 

Newman).  (10)  P.  420  above  (4  De  Gk  &  S.  402 ; 

(4)  4  Hare,  315.  20  L.  J.  Ch.  234). 

(5)  46  E.  E.  782  (2  M.  &  W.  882).  (11)  83  E.  E.  243  (11  Beav.  507). 
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Mtbbb  Newman  (l).  Speaking  of  Bligh  v.  Brent  (2),  his  Lordship  says: 
Psbioal.  "We  think  it  sufficient  to  advert  to  a  broad  ground  of  dis- 
tinction between  that  case  and  the  present.  In  the  case  referred 
to,  the  Company,  that  of  the  Chelsea  Water  Works,  was  a  corpora- 
tion created  by  Act  of  Parliament,  and  charter  from  the  Crown,  of 
which  the  individual  shareholders  were  corporators.    The  whole 

[  *105  ]  *0f  the  real  property  was  vested  in  a  corporation  aggregate,  who 
had  the  sole  management  and  control  thereof,  having  power  to 
convert  it  into  personalty,  or  back  again  into  realty,  at  their  free 
pleasure ;  the  individual  corporators  having,  as  individuals,  no 
more  interest  in  the  freehold  than  perfect  strangers,  and  no  interest 
in  the  surplus  profits  of  the  concern,  until  they  actually  arose." 
That  is  an  express  and  clear  distinction  between  shares  in  a 
corporation  and  shares  in  an  unincorporated  Company. 

Cowling,  contra  : 

The  bequest  is  valid.  These  Bank  shares  are  not  an  "  estate  or 
interest  in  land,"  or  a  "  charge  or  incumbrance  affecting  lands," 
&c,  within  the  meaning  of  the  statute.  The  object  of  the  statute 
was,  to  place  certain  restraints  upon  the  alienation  of  land.  The 
prohibition  is  absolute  as  to  lands,  and  as  to  moneys  to  be  laid  out 
in  the  purchase  of  land.  A  "  share  "  is  nothing  more  than  a  sub- 
scription by  an  individual  to  a  common  fund,  over  which  common 
fund  the  shareholder  has  no  control  as  an  individual :  all  the  right 
he  has  depends  upon  contract.  By  the  terms  of  the  trust  deed 
of  this  Banking  Company,  the  legal  estate  in  the  lands  belonging 
to  the  Company,  or  which  is  held  by  them  as  mortgagees,  is  in  the 
trustees  :  the  whole  management  of  the  concern  is  exclusively  con- 
fided to  the  directors,  subject  only  to  the  control  of  a  general 
meeting  of  the  shareholders.  A  judgment  against  an  individual 
shareholder  would  not  affect  any  property  of  the  Company  :  all  that 
could  be  taken  under  it  would  be  the  shares.  In  March  v.  The 
Attorney-General  (8),  Lord  Lanodale,  M.  B.,  says :  "  The  grantees  of 
the  policies  contract  for  a  sum  of  money  to  be  paid  on  a  future 
event.  Whatever  may  be  the  property  possessed  by  the  grantors, 
[  *106  ]  *the  grantees  have  not,  by  their  contract,  any  immediate  control 
over  it  or  lien  upon  it."  That  will  equally  apply  to  these  shares. 
In  the  case  of  an  ordinary  partnership,  each  is  agent  for  the  others. 
It  is  not  so  in  the  case   of   joint-stock  Companies :    Bramah  v. 

(1)  66  R.   R.   706  (8  Scott,  N.   R.  (2)  47  R  B.420  (2  Y.  &C.C.  C.268). 

1035;  7  Man.  &  G.  216).  (3)  69  R.  R.  550  (5  Beav.  433,  441). 
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Roberts  (l).  The  case  of  Baxter  v.  Newman  [or  Brown]  (2)  was  a  case  Mtbbs 
of  partnership :  each  member  had  a  control  over  the  trustee.  In  pkrigal. 
the  case  of  Bligh  v.  Brent  (3),  it  was  distinctly  decided  that  real 
property  held  for  the  purposes  of  a  trading  Company,  is,  in  equity, 
to  be  deemed  in  the  nature  of  personal  estate,  although  the  Com- 
pany is  a  corporation,  and  the  shares  are  assignable.  That  case 
was  recognised,  and  treated  as  clear  law,  in  Humble  v.  Mitchell  (4) : 
and  no  distinction  is  made  between  corporated  and  unincorporated 
Companies.  In  The  Attorney-General  v.  Giles  (5),  East  India  stock 
was  held  not  to  be  within  the  statute.  The  Master  of  thb 
Bolls  (Lord  Langdale)  in  the  course  of  his  judgment  mentions 
Howse  v.  Chapman  (6),  but  he  evidently  does  not  consider  it  as  a 
binding  authority.  Tomlinson  v.  Tomlinson  (7)  was  not  cited  in 
Sparling  v.  Parker  (8),  which,  it  is  admitted,  is  strongly  in  the 
defendants'  favour.  But  it  was  cited  in  Walker  v.  Milne  (9)  and  in 
Ashton  v.  Lord  Langdale  (io).  [He  read  passages  from  the  judgments 
of  Lord  Langdale  in  Sparling  v.  Parker  and  Walker  v.  Milne.] 
Hilton  v.  Giraud(\\)  was  decided  upon  the  authority  of  Sparling  v.  [ ,08  1 
Parker.  It  was  the  case  of  an  incorporated  Company ;  and,  if  that 
makes  any  difference,  it  will  be  less  in  the  defendants'  favour  than 
it  otherwise  would  have  been.  Ashton  v.  Lord  Langdale  (io)  is  a  very 
strong  case.  All  the  authorities  upon  the  subject  are  there  referred 
to:  and  it  was  held  that  shares  in  an  unincorporated  Banking  Com- 
pany, which  was  authorised  to  hold  lands  by  way  of  mortgage, 
and  might  have  had  interests  in  lands,  and  which  had  been  con- 
stituted by  deed  of  settlement,  under  which  the  shares  were  declared 
to  be  personal  estate, — were  not  within  the  Statute  of  Mortmain. 
[He  quoted  from  the  judgment  of  Vice-Chancellor  Knight  Bruce.] 
In  Curling  v.  Flight  (12),  Lord  Cottenham  says :  "  The  cases  have  t 109  ^ 
sufficiently  established  that  a  purchase  of  shares  in  such  concerns  (13) 
is  something  very  different  from  a  purchase  of  the  land,  or  of  a 
share  in  the  land,  in  which  they  are  carried  on."  If  this  were  res 
integra,  and  the  object  only  of  the  Act  were  to  be  looked  at,  the 
shares  in  question  clearly  could  not  be  held  to  be  within  it  (14). 

(1)  3  Bing.  N.  C.  963  ;  5  Scott,  172.  (8)  73  B.  B.  403  (9  Beav.  450). 

(2)  66  B.  B.  706  (8  Scott,  N.   B.  (9)  83  B.  B.  243(11  Beav.  507). 
1019;  7  Man.  &  Gk  198).  (10)  P.  420  above  (4  De  G.  &  Sm. 

(3)  47  B.  B.  420  (2  Y.  &  C.  Ex.  268).  402). 

(4)  52  B.  B.  318  ( 1 1  Ad.  &  El.  205).  (11)  75  B.  B.  86  (1  De  Gh  &  Sm.  183). 

(5)  42  B.  B.  268  (5  L.  J.  N.  S.  Ch.  (12)  78  B.  B.  218  (2  Ph.  617). 
44).  (13)  A  mining  company. 

(6)  4  Ves.  542.  (14)  See   Buc'>eridge  v.   Ingram,    2 

(7)  9  Beav.  459.  Yes.  Jr.  652. 
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Mybbs  Byles,  Berjt.,  in  reply : 

Pebigal.  The  Court  will  not  marshall  assets  for  the  purpose  of  giving 
effect  to  charitable  bequests :  The  Philanthropic  Society  v.  Kemp  (l). 
[  no  ]  *  *  The  like  was  held  in  Sturge  v.  Dimsdale  (2).  An  interest  in 
an  easement  is  within  the  statute :  Negus  v.  Cotdter(x).  That  was 
the  case  of  a  grant  by  the  Crown  of  the  right  to  lay  chains  in  part 
of  the  Thames,  to  moor  ships ;  and  it  was  held  to  be  an  interest  in 
land,  and  within  the  statute.  That  these  shares  may  be  taken 
under  an  extent,  or  charged  in  execution  at  the  suit  of  a  creditor,  is 
clear  :  1  &  2  Vict.  c.  110,  s.  14  (4). 

The  following  Certificate  was  afterwards  sent  to  the  Lord 
Chancellor : 

"  This  case  has  been  argued  before  us  by  counsel :  we  have  con- 
sidered it,  and  are  of  opinion  that  the  said  bequest  made  by  the 
said  will  of  the  said  testator  Timothy  Myers,  of  his,  the  said 
testator's,  shares  in  the  Durham  and  Northumberland  District 
Bank,  from  and  after  the  decease  of  his  wife,  Ann  Myers,  in  his 
will  named,  is  a  legal  bequest  within  the  statute  of  the  ninth  year 
of  the  reign  of  King  George  the  Second,  intituled  '  An  Act  to  restrain 
the  disposition  of  lands,  whereby  the  same  become  inalienable.' 

"  John  Jbrvis. 

"  C.  Cbbsswbll. 

"E.  V.  Williams. 

"T.  N.  Talfourd"(5). 

i86i.  HELSHAM  v.  BLACKWOOD  and  Another. 

June  18. 
(11  C.  B.  111—131 ;  S.  0.  20  L.  J.  C.  P.  187  ;  15  Jur.  861.) 

I  11J  J  A  declaration  for  a  libel  imputing  to  an  officer  in  the  army,  that  he  had 

been  guilty  of  murder,  in  killing  his  opponent  in  a  duel;  and  further 
alleging  that  the  duel  was  supposed  to  have  been  fought  under  circum- 
stances revolting  to  the  ordinary  notions  of  honour, — is  not  answered  by  a 
plea  alleging  merely  that  the  plaintiff  killed  his  antagonist,  and  was  tried 
for  murder,  and  acquitted :  the  defendant  was  bound  to  justify  also  the 
matter  of  aggravation. 

Semble,  that  a  replication  setting  up  the  acquittal  of  the  plaintiff,  by  way 
of  estoppel,  would  be  bad. 

This  was  an  aotion  on  the  case  for  a  libel. 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  time 

(1)  55  R.  R.  164  (4  Beav.  581).  1st  of  December,  1852,  decided  in  con- 

(2)  63  R.  R.  143  (6  Beav.  462).  formity  with  the  opinion  of  this  Court, 

(3)  1  Amb.  367.  reversing  the  decree  of  the  Vice-Chait- 

(4)  And  see  3  &  4  Vict.  c.  82,  s.  1.  cellor  of  England,  Sir  L.  Shad  well: 

(5)  Lord  St.  Leonards,  L.  C,  on  the  see  16  Sim.  533 ;  2  De  G.  M.  &  G.  599. 
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of  the  committing  by  the  defendants  of  the  several  grievances  Helsham 
thereinafter  mentioned,  was  a  person  of  good  name,  credit,  and  Blackwood. 
reputation,  and  deservedly  enjoyed  the  esteem  and  good  opinion  of 
divers  persons  :  That,  before  and  at  the  time  of  the  committing  by 
the  defendants  of  the  grievances  thereinafter  mentioned,  the  plain- 
tiff was  a  captain  in  one  of  her  Majesty's  regiments  of  militia :  Yet 
that  the  defendant,  well  knowing  the  premises,  but  contriving  and 
maliciously  intending  to  injure  the  plaintiff,  and  to  bring  him  into 
public  scandal  and  disgrace,  theretofore,  to  wit,  on  the  1st  of 
December,  1850,  falsely  and  maliciously  did  publish,  and  cause  and 
procure  to  be  published,  of  and  concerning  the  plaintiff,  in  a  certain 
magazine  called  "Blackwood's Edinburgh  Magazine,"  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel  of  and  concerning  the 
plaintiff,  containing  the  false,  scandalous,  malicious,  defamatory, 
and  libellous  matters  following,  of  and  concerning  the  plaintiff,  that 
is  to  say :  "  We  ourselves  were  present  at  a  remarkable  trial  for 
duelling  about  eighteen  or  twenty  years  ago,  at  the  Old  Bailey, 
before  the  late  excellent  and  very  learned  Baron  Bayley ;  on  which 
occasion  he  also  laid  down  the  rule  of  law  respecting  duelling  with 
uncompromising  firmness  and  straightforwardness.  This  was  the 
case  of  Captain  Helsham  (meaning  the  plaintiff),  who  had  shot 
Lieutenant  Crowther  in  a  duel  at  Boulogne  (meaning  Boulogne,  in 
the  Republic  of  France).  There  were  rumours  of  foul  play  having 
been  practised ;  and  a  *  clergy  man,  a  brother  of  the  deceased,  made  [  *112  ] 
strenuous  and  persevering  efforts  to  bring  Captain  Helsham 
(meaning  the  plaintiff)  to  trial.  The  latter  (meaning  the  plaintiff) 
continued  for  some  time  after  the  duel  in  France,  though  anxious 
to  return  to  England ;  and,  after  (as  we  have  heard)  taking 
the  opinion  of  a  well-known  counsel  at  the  criminal  Bar,  who 
advised  him  (meaning  the  plaintiff)  that  he  (meaning  the  plain- 
tiff) could  not  be  tried  in  this  country  for  duel  fought  in  a 
foreign  country  not  under  the  British  Crown,  he  (meaning  the 
plaintiff)  came  to  England,  where  he  (meaning  the  plaintiff) 
was  instantly  arrested  under  the  statute  9  Geo.  IV.  c.  81,  s.  87, 
which  had  been  passed  two  or  three  years  previously,  viz.  in 
1828,  and  must  have  altogether  escaped  the  notice  of  the  counsel 
in  question.  That  Act  authorises  the  trial  in  England  of  any 
British  subject  charged  with  having  committed  any  murder  or 
manslaughter  abroad,  whether  within  or  without  the  British 
dominions,  as  if  such  crime  had  been  committed  in  England. 
Captain  Helsham  (meaning  the  plaintiff)  was  admitted  to  bail  to 
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Hblrham  meet  the  charge;  and  having  duly  surrendered,  took  his  (meaning 
Blackwood,  the  plaintiff  'b)  place  at  the  Old  Bailey  ai  9  o'clock  on  a  Saturday 
morning.  He  (meaning  the  plaintiff)  was  a  middle-aged  man,  of 
gentlemanly  appearance;  his  (meaning  the  plaintiff's)  features 
indicating  great  determination  of  character ;  but  they  wore  an 
expression  of  manifest  anxiety  and  apprehension,  as  he  (meaning 
the  plaintiff)  entered  the  dock,  and,  looking  down,  beheld  imme- 
diately beneath  him  (meaning  the  plaintiff)  the  brother  of  the  man 
whom  he  (meaning  the  plaintiff)  had  shot,  and  through  whose 
ceaseless  activity  he  (meaning  the  plaintiff)  was  then  placed  on 
trial  for  his  life  as  a  murderer :  and  he  (meaning  the  plaintiff)  was 
to  be  tried  by  an  uncompromising  Judge  (meaning  the  said  Baron 
Bay  ley),  stern  and  exact  in  administering  the  law,  and  animated 
[  'us  ]  *by  pure  religious  spirit,  but  withal  thoroughly  humane.  Through- 
out the  whole  of  that  agitating  day,  the  prisoner  (meaning  the 
plaintiff)  stood  as  firm  as  a  rock:  sometimes,  his  (meaning  the 
plaintiff's)  arms  folded ;  at  others,  his  (meaning  the  plaintiff's)  hands 
resting  on  the  Bar ;  while  his  eyes  were  fixed  intently  on  the  Judge, 
the  witnesses,  or  the  counsel, — every  now  and  then  glancing  with 
gloomy  inquisitiveness  at  the  jury  and  the  Judge.  His  (meaning 
the  plaintiff's)  lips  were  from  first  to  last  firmly  compressed.  It 
was  understood  that  the  counsel  for  the  prosecution  were  in  possession 
of  a  damning  piece  of  evidence,  viz.  that  the  prisoner  (meaning  the 
plaintiff)  had  spent  nearly  the  whole  of  the  night  immediately 
preceding  the  duel  in  practising  pistol  firing.  However  the  fact 
might  be,  it  nevertheless  was  not  elicited  at  the  trial :  and  probably 
the  prisoner  (meaning  the  plaintiff),  who  had  been  prepared  for 
such  evidence  being  produced,  began,  on  finding  that  it  was  not  so, 
to  take  a  more  favourable  view  of  his  chances.  As  the  case  stood, 
however,  it  looked  black  enough  to  those  who  knew  the  law,  and 
the  character  of  the  Judge  who  sat  to  administer  it.  That  vener- 
able person  began  his  summing  up  to  the  jury  about  7  o'clock  in 
the  evening :  and  the  scene  can  never  be  effaced  from  our  memory. 
The  Court  was  extremely  crowded.  The  lights  burned  brightly ; 
exhibiting  anxious  faces  in  every  direction.  But,  what  a  striking 
figure  was  the  central  one, — that  of  the  prisoner !  (meaning  the 
plaintiff).  Immediately  over  his  (meaning  the  plaintiff 's)  head  was  a 
mirror,  so  placed  as  to  reflect  his  face  and  figure  vividly,  especially 
to  the  jury.  A  few  moments  after  the  Judge  had  commenced  his 
charge,  we  observed  the  Ordinary  of  Newgate  glide  into  Court, — 
the  late  Rev.  Dr.  Cotton, — in  full  canonicals,  and  with  flowing 
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white  hair,  having  a  picturesquely  venerable  and  ominous  appear-     Hblsham 
ance,  and  take  his  seat  near  to,  but  a  little  behind,  the  Judge.    It  blaokwood* 
was  then  usual  *for  the  Ordinary  to  be  present  at  the  close  of      [  *iu  ] 
capital  cases,  in  order  to  add  a  solemn  'Amen'  to  the  prayer  with 
which  the  sentence  of  Death  concluded,— that  *  God  would  have 
mercy  on  the  soul '  of  the  condemned.    '  Gentlemen  of  the  jury/ 
commenced  Mr.  Baron  Bayley,  amidst  profound  silence,  '  We  have 
heard  several  times,  in  the  course  of  this  trial,  of  the  law  of  honour : 
but  I  will  now  tell  you  what  is  the  law  of  the  land, — which  is  all 
that  you  and  I  have  to  do  with.    It  is  this,  that,  if  two  persons  go 
out  with  deadly  weapons,  intending  to  use  them  against  each  other, 
and  do  use  them,  and  death  ensue,  that  is  murder, — wilful  murder.' 
He  paused  for  a  moment,  as  if  to  give  the  jury  time  to  appreciate 
the  dread  significance  of  his  opening.    As  soon  as  he  had  uttered 
the  last  two  words,  Captain  Helsham's  (meaning  the  plaintiff's) 
cheek  was  instantaneously  blanched.    We  were  eyeing  him  (mean- 
ing the  plaintiff)  intently  at  the  moment,  and  shall  never  forget  it. 
He  (meaning  the  plaintiff)  stood,  however,  with  rigid  erectness, 
gazing  with  mingled  anger  and  fear  at  the  Judge,  whom  he  (mean* 
ing  the  plaintiff)  felt  to  be  uttering  his  death-warrant,  and,  after  a 
while,  bent  his  eyes  on  the  jury,  from  whom  they  wandered  scarce 
a  moment  during  that  momentous  summing  up, — one  which  with 
every  word  was  letting  fall  around  him  (meaning  the  plaintiff),  as 
he  must  have  felt,  the  curtain  of  death.     'The  law  of  honour/ 
said  the  Judge,  towards  the  close  of  his  charge,  '  is  an  imposture, 
a  wicked  imposture,  when  set  against  the  law  of  the  land,  and  the 
law  of  God  Almighty, — claiming  the  right  to  take  away  human  life. 
I  tell  you,  who  sit  there  to  discharge  a  sworn  duty,  that  a  fatal 
duel  is  malicious  homicide;  and  that  is  wilful  murder.'    The  jury 
retired  to  consider  their  verdict ;  and  the  Judge  at  the  same  time 
quitted  the  Court,  till  his  presence  should  be  required  again. 
Captain  Helsham  (meaning  the  plaintiff),  however,  continued  stand- 
ing at  the  Bar,  almost  ^motionless  as  a  statue.    After  a  prolonged      [  •us  ] 
absence,  of  an  hour  and  forty  minutes,  the  jury  returned  into  Court. 
The  prisoner  (meaning  the  plaintiff)  eyed  them,  as  one  by  one  they 
re-entered  their  box,  with  a  solicitude  dismal  to  behold:  and  the 
irrepressible  quivering  of  his  upper  lip  indicated  mortal  agitation. 
The  verdict,  however,  was,  '  Not  guilty ; '  on  which  the  prisoner 
(meaning  the  plaintiff)  heaved  a  heavy  sigh,  passed  his  hands 
slowly  over  his  damp  forehead,  bowed  slightly  but  rather  sternly 
to  the  jury,  and  was  then  removed  from  the  Bar,  and  released  from 
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Hklbham  custody.  When  the  verdict  was,  a  few  minutes  afterwards,  com- 
Blaokwood.  municated  to  Baron  Bayley,  who  had  remained  in  attendance  in  an 
adjoining  room,  he  remarked  gravely,  '  I  did  my  duty.  It  is  well 
for  Captain  Helsham  (meaning  the  plaintiff)  that  the  verdict  is  at 
it  is.  Had  it  been  the  other  way,  I  should  certainly  have  left  him 
(meaning  the  plaintiff)  for  execution.'  In  that  case,  the  duellist 
(meaning  the  plaintiff)  would  have  died  on  the  gallows  on  the 
ensuing  Monday  morning."  By  means  of  the  committing  of  which 
said  grievances  by  the  defendants,  the  plaintiff  had  been  and  was 
greatly  injured  in  his  said  good  name,  credit,  and  reputation,  and 
brought  into  public  scandal  and  disgrace,  and  had  been  and  was 
shunned  and  avoided  by  divers  persons,  and  otherwise  injured.  To 
the  plaintiff's  damage  of  5,0001.,  &c. 

Plea,  that,  before  the  committing  by  the  defendants  of  the  sup- 
posed grievances  in  the  declaration  mentioned,  or  any  part  thereof, 
and  after  the  passing  and  coming  into  operation  of  a  certain  statute 
made  and  passed  in  a  session  of  Parliament  holden  in  the  ninth 
year  of  the  reign  of  his  late  Majesty  George  the  Fourth  (l),  hereto- 
fore King  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
intituled  "  An  Act  for  consolidating  and  amending  the  statutes  in 
[  *116  ]  England  relative  to  offences  against  the  *person,"  to  wit,  on  the 
1st  of  April,  1829,  to  wit,  on  land  out  of  the  said  United  Kingdom, 
to  wit  at  Boulogne  aforesaid,  in  the  then  kingdom  of  France,  the 
plaintiff,  then  being  a  subject  of  his  said  then  Majesty,  did 
feloniously,  wilfully,  and  of  his  malice  aforethought,  shoot  off  and 
discharge  at  and  against  one  Joseph  Growther,  then  being  a  subject 
of  his  said  then  Majesty,  and  then  being  a  lieutenant,  that  is  to  say, 
the  said  Lieutenant  Growther  in  the  declaration  mentioned,  a 
certain  pistol  then  loaded  with  gunpowder  and  lead,  to  wit,  in  a 
certain  duel  then  and  there  fought  by  and  between  the  last- 
mentioned  person  and  the  plaintiff:  and  the  plaintiff  did  then  and 
there,  by  means  of  his,  the  plaintiff's,  so  as  aforesaid  feloniously, 
wilfully,  and  of  his  malice  aforethought,  shooting  off  and  discharging 
such  pistol  as  aforesaid,  so  loaded  as  aforesaid,  at  and  against  the 
said  Joseph  Growther  as  aforesaid,  then  and  there  feloniously, 
wilfully,  and  of  his  malice  aforethought,  give  unto  the  said  Joseph 
Crowther  one  mortal  wound,  of  which  said  mortal  wound  the  said 
Joseph  Growther  did  then  and  there  die ;  and  in  manner,  and  by  the 
means  aforesaid,  the  plaintiff  did  then  and  there  the  said  Joseph 
Crowther  feloniously,  wilfully,  and  of  his  malice  aforethought, 

(1)  9  Geo.  IV.  c.  31,  8.  7. 
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kill  and  murder,  to  wit,  in  the  said  duel :  That  afterwards,  to  wit,     Hblsham 

at  a  certain  Session  of  Oyer  and  Terminer  of  his  late  Majesty  Blackwood. 

King  William  the  Fourth,  late  King  of  the  United  Kingdom  of 

Great  Britain  and  Ireland,  duly  holden  at  Justice  Hall,  in  the  Old 

Bailey,  within  the  parish  of  St.  Sepulchre,  in  London,  to  wit,  on 

the  7th  of  October,  in  the  first  year  of  the  reign  of  his  said  late 

Majesty  King  William  the  Fourth,  before  John  Crowder,  Esq.,  then 

mayor  of  the  city  of  London,  Sir  John  Bayley,  Knight,  then  one  of 

the  justices  of  his  said  late  Majesty  King  William  the  Fourth, 

assigned  to  hold  pleas  before  the  same  King  himself,  that  is  to  say, 

being  the  said  Judge  in  the  declaration  mentioned,  and  therein 

described  as  Mr.  Baron  *Bayley,  Sir  John  Bernard  Bosanquet,      [  *U7  ] 

Knight,  one  of  the  justices  of  the  said  late  King  William  the  Fourth 

of  his  Court  of  Common  Pleas,  and  others  their  fellows,  justices  of  the 

said  late  King  William  the  Fourth,  for  that  purpose,  and  according 

to  the  statute  in  that  behalf,  assigned  by  letters-patent  of  the  said  late 

King  William  the  Fourth  made  under  the  Great  Seal  of  the  United 

Kingdom  of  Great  Britain  and  Ireland, — it  was  duly  presented, 

according  to  the  form  of  the  statute  in  that  case  made  and  provided, 

by  the  oaths  of  divers,  to  wit,  thirteen  good  and  lawful  men  of  the 

city  aforesaid,  duly   qualified  according  to  law,  then   and  there 

sworn  and  charged  to  inquire  for  our  said  then  lord  the  King  of 

and  concerning  the  said  murder,  That  the  now  plaintiff,  being  a 

subject  of  our  late  sovereign  lord  George  the  Fourth,  &c.  &c. 

(setting  out  the  indictment) :  That  the  then  Sheriffs  of  the  said  city 

of  London,  whose  names  were  to  the  defendants  unknown,  were 

thereupon  commanded   by  the  said  justices  in  and  at  the   said 

Session,  that  they  did  not  omit,  by  reason  of  any  liberty  in  their 

bailiwick,  but  that  they  should  take  the  now  plaintiff,  if  he  should 

be  found  in  their  bailiwick,  to  answer  our  said  then  lord  the  King, 

to  wit,  his  said  late  Majesty  King  William  the  Fourth,  concerning 

the  premises  in  the  said  indictment  mentioned ;  and  thereupon,  at 

the  same  Session  of  Oyer  and  Terminer  of  our  said  then  lord  the 

King,  to  wit,  on  the  9th  of  October,  1880,  before  the  said  justices 

above  named,  and  others  their  fellows,  justices  aforesaid,  came  the 

now  plaintiff  in  his  own  proper  person,  and  pursuant  to  a  certain 

recognizance  by  him  and  his  sureties  in  that  behalf  before  then 

entered  into,  he,  the  plaintiff,  having  been  duly  arrested  by  his 

body  by  the  said  sheriffs,  under  the  aforesaid  statute,  and  by  virtue 

of  the  premises  in  that  behalf,  before  the  entering  into  the  said 

recognizance,  and  then  and  there  surrendered  himself  to  answer 
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Hrlsham     the  premises  aforesaid,  and  was  then  brought  to  the  Bar  *  there, 
Blackwood,  that  is  to  say,  in  Justice  Hall  aforesaid,  in  his  proper  person,  and 

[  •us  ]       was  then  and  there  committed  to  the  custody  of  certain  persons 
then  being,  and  as,  Sheriffs  of  the  said  city  of  London  :  That  such 
proceedings  were  thereupon  afterwards  duly  had  and  taken  upon 
the  said  indictment,  that  afterwards,  to  wit,  on  the  9th  <  f  October, 
1880,  that  is  to  say,  the  said  Saturday  in  the  said  supposed  libel 
mentioned,  the  plaintiff,  in  his  proper  person,  was  brought  into  the 
said  Justice  Hall,  in  the  Old  Bailey  aforesaid,  at  the  said  Session  of 
Oyer  and  Terminer,  before  the  said  John  Bayley  and  divers,  to  wit, 
five  others  of  the  said  fellows,  justices  of  the  said  late  King  William 
the  Fourth,  and  was  then  duly  tried  upon  the  said  indictment, 
whether  he  was  guilty  of  the  murder  in   the  said   indictment 
mentioned  or  not,  by  divers,  to  wit,  twelve  men  of  the  city  aforesaid, 
sworn  to  recognise  on  their  oath  whether  the  plaintiff  was  so  guilty, 
or  not:  That  the  case  of  the  plaintiff  on  the  trial  looked  black 
enough  to  those  who  knew  the  law  and  the  character  of  the  Judge, 
that  is  to  say,  the  said  Sir  John  Bayley,  who  sat  at  Justice  Hall 
aforesaid  on  the  day  and  at  the  time  aforesaid,  to  administer  the 
law;  and  that  the  said  Sir  John  Bayley  presided  at  the  said  trial, 
and  summed  up  the  case  to  the  jury :   That  the  said  Joseph 
Growther  in  the  said  indictment  mentioned  was  and  is  the  said 
Lieutenant  Growther  in  the  declaration  mentioned:  That  there 
were  and  existed,  before  and  up  to  and  at  the  said  trial,  rumours  of 
foul  play  having  been  practised,  to  wit,  by  the  plaintiff,  to  wit,  by 
reason  of  and  in  and  about  and  touching  and  concerning  the  said 
duel,  and  the  fighting  thereof  by  the  plaintiff :  That  the  aforesaid 
trial  of  the  plaintiff  for  the  offence  aforesaid,  was  and  is  the  said 
trial  in  the  supposed  libel   mentioned :   And  that  therefore  the 
defendants,  at  the  said  time  when  &c,  committed  the  supposed 
grievances  in  the  declaration  mentioned,  as  they  lawfully  might, 
for  the  cause  aforesaid.    Verification. 

[  119  ]  Replication :  that  the  defendants  ought  not  to  be  admitted  or 

received,  in  their  said  second  plea,  to  aver  that  the  plaintiff  did, 
in  manner,  and  by  the  means,  and  at  the  time  in  the  said  second 
plea  alleged,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
kill  and  murder  the  said  Joseph  Growther,  because  he,  the  plaintiff, 
said,  that,  after  he,  the  plaintiff,  had  so  surrendered  himself  to 
answer  the  premises  in  the  said  indictment  mentioned,  and  was 
brought  to  the  Bar  at  the  Justice  Hall  aforesaid,  in  his  proper 
person,  and  was  committed  to  the  custody  of  the  said  Sheriffs  of  the 
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said  city  of  London,  in  manner  and  form  as  in  the  said  second     Helaham 

plea  mentioned,   he,   the  said    plaintiff,   having   heard   the  said  Blackwood. 

indictment  then  and  there  read,  said  that  he  was  not  guilty  of  the 

premises  aforesaid,  in  the  said  indictment  above  alleged  and  charged 

against  him,  and  concerning  that  for  good  and  ill  he  put  himself 

upon  the  country ;  and  John  Clark,  clerk  of  the  said  Session  of  Oyer 

and  Terminer,  who  prosecuted  for  our  said  late  lord  the  King  in 

that  behalf,  did  the  like ;  therefore  the  Sheriffs  of  the  said  city  of 

London  were  commanded  that  they  did  not  omit  by  reason  of  any 

liberty  in  their  bailiwick,  but  that  they  should  cause  to  come  before 

the  said  justices  of  our  said  late  lord  the  King,  and  others  their 

fellows,  justices  aforesaid,  in  the  said  second  plea  mentioned,  at  the 

Justice  Hall  aforesaid,  on  Friday,  the  8th  of  October,  then  instant, 

forty-eight  good  and  lawful  men  of  the  city  aforesaid,  by  whom 

the  truth  of  the  premises  might  be  better  known  and  inquired  into, 

and  who  had  no  affinity  to  the  now  plaintiff,  to  recognise  upon  their 

oath  whether  the  now  plaintiff  was  guilty  of  the  murder  aforesaid, 

or  not :  and  the  same  Session  of  Oyer  and  Terminer  of  our  said  late 

lord  the  King  was  then,  by  the  said  justices  of  our  said  late  lord 

the  King,  adjourned  until  Friday,  the  8th  day  of  the  same  month 

of  October,  in  the  first  year  of  the  reign  of  our  said  late  lord  the 

King,  to  be  holden  at  the  Justice  *Hall  aforesaid ;  at  which  Session      [  *120  ] 

of  Oyer  and   Terminer  of  our  said  late  lord  the  King,  holden,  by 

the  said  adjournment,  at  the  Justice  Hall  aforesaid,  on  the  said 

Friday,  the  8th  of  October,  in  the  year  first  aforesaid,  before  the  said 

justices  of  our  said  late  lord  the  King  above  named,  and  others 

their  fellows,  justices  aforesaid,  came  as  well  the  said  John  Clark, 

who  prosecuted  for  our  said  late  lord  the  King  in  that  behalf,  as 

the  now  plaintiff  in  his  proper  person  ;  and  the  jurors  of  the  said 

jury  by  the  said  sheriffs  for  that  purpose  in  due  form   of  law 

impannelled  and  returned,  to  wit,  &c.  (naming  them),  being  called, 

came;  who  being  chosen,  tried,  and  sworn  to  speak  the  truth 

of  and  concerning  the  premises  in  the  said  indictment  mentioned, 

said,  upon  their  oath,  that  the  now  plaintiff  was  not  guilty  of  the 

premises  in  the  said  indictment  above  alleged  and  charged  against 

him,  as  he,  the  now  plaintiff,  in  pleading,  for  himself  had  alleged  : 

upon  which  it  was  considered  and  adjudged  by  the  Court  there, 

that  the  now  plaintiff,  of  the  premises  aforesaid,  in  the  indictment 

aforesaid,  be  discharged  and  go  without  day, — as  by  the  record 

thereof  remaining  in  the  said  Court  of  our  said  late  lord  the  King, 

reference  being  thereunto  had,  would  more  fully  and  at  large  appear : 
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Hklsham  and  this  the  plaintiff  was  ready  to  verify  by  the  record ;  therefore 
Blackwood,  be  prayed  judgment  if  the  defendants  ought  to  be  admitted  or 
received,  against  the  said  record,  to  aver,  in  their  said  second  plea,  that 
the  plaintiff  did,  at  the  time,  in  the  manner,  and  by  the  means  in 
the  said  second  plea  alleged,  feloniously,  wilfully,  and  of  hie  malice 
aforethought,  kill  and  murder  the  said  Joseph  Growther. 

To  this  replication,  the  defendants  demurred  specially,  assigning 
for  causes, — that  the  said  replication  is  pleaded  by  way  of  estoppel, 
— that  the  plaintiff  in  and  by  the  said  replication  say6  that  the 
defendants  ought  not  to  be  admitted  or  received  to  aver  that  the 
[  *J2i  ]  plaintiff  did  feloniously,  *  wilfully,  and  of  his  malice  aforethought, 
kill  and  murder  the  said  Joseph  Growther,  for  the  grounds,  causes, 
and  matters  therein  mentioned,  and  has  prayed  judgment  if  the 
defendants  ought  to  be  admitted  or  received,  against  the  said 
supposed  record,  to  aver  in  their  said  second  plea,  that  the  plaintiff 
did,  at  the  time,  in  the  manner,  and  by  the  means  in  the  said 
second  plea  alleged,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, kill  and  murder  the  said  Joseph  Growther ;  whereas  the 
said  replication  ought  not  to  have  been  so  pleaded,  and  ought  not 
to  allege  that  the  defendants  ought  not  to  be  admitted  or  received 
as  therein  stated,  &c. 

The  plaintiff  joined  in  demurrer. 

Peacock    (with    whom    was     Cowling),    in     support    of    the 
demurrer  (l) : 

1.  The  question  is,  whether  the  defendants  are  estopped  by  the 
judgment  of  acquittal,  from  showing  in  this  action  that  the  plaintiff 
was  really  guilty,  in  law,  of  the  crime  for  which  he  was  arraigned. 
The  authorities  upon  the  subject  are  abundantly  clear.  Thus,  in 
Buller's  Nisi  Prius,  245,  it  is  laid  down  that,  "  Though  a  conviction 
in  a  court  of  criminal  jurisdiction  be  conclusive  evidence  of  the 
fact,  if  it  afterwards  come  collaterally  in  controversy  in  a  court  of 

(1 )  The  points  marked  for  argument  it  ends  fatally : 

on  the  part  of  the  defendants,  were  as  "  That  it  is  no  good  replication,  to 

follows :  set  up  by  way  of  estoppel  the  alleged 

"  That  the  libel  in  the  declaration  acquittal  in  the  criminal  Court,  to  the 

resolves  itself  into  a  charge  of  murder:  prosecution  in  which  the  defendants 

"That    there   are    no    degrees    in  were  neither  parties  nor  privies  : 

murder:  "That  the  verdict  and   judgment 

11  That  there  is  no  such  thing  known  relied  on  by  the  replication  were  rt* 

to  the  law  as  a  '  fair '  murder :  inter   alios   acta?,    and    can  form    no 

44  That  there  can  be  no  such  distinc-  ground  of  estoppel." 
tion  as  a  '  fair '  or  a  4  foul '  duel,  where 
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civil  jurisdiction  ;  yet  an  acquittal  in  such  Court  is  no  proof  of  the  Hblsham 
reverse.  As,  *suppose  the  father  convicted  on  an  indictment  for  Blackwood. 
having  two  wives,  this  would  be  conclusive  evidence  in  an  eject-  [  *122  l 
ment,  where  the  validity  of  the  second  marriage  was  in  dispute : 
Boyle  v.  Boyle  (l).  But  an  acquittal  would  not  prevent  the  party 
from  giving  evidence  of  the  former  marriage,  so  as  to  bar  the  issue 
of  the  second ;  for,  an  acquittal  ascertains  no  fact,  as  a  conviction 
does."  The  acquittal  may  result  from  the  non-appearance  of  the 
prosecutor,  or  the  absence  of  other  necessary  witnesses.  Suppose 
a  man  indicted  for  arson,  and  acquitted :  would  an  insurance-office 
be  estopped,  in  an  action  upon  a  policy,  from  setting  up  as  a 
defence  that  the  plaintiff  had  wilfully  set  fire  to  his  house  ?  It 
would  be  manifestly  unreasonable  that  they  should  be,  seeing  that 
they  were  no  parties  to  the  original  proceeding,  and  had  no  oppor- 
tunity of  examining  witnesses.  Equally  absurd  would  it  be,  if  the 
acquittal  of  a  man  charged  with  bigamy  were  to  be  held  to  show 
conclusively  that  the  second  was  the  lawful  wife,  and  so  disinherit 
the  children  of  the  first  marriage.  In  Starkie  on  Evidence  (2),  it  is 
said  :  "  In  an  action  brought  by  a  private  person,  the  acquittal  of 
the  defendant  upon  an  indictment  is  not  evidence,  because  the 
plaintiff  was  no  party  to  the  criminal  proceeding,  and  therefore  his 
private  remedy  ought  not  to  be  concluded  by  the  result.  In 
addition  to  which,  it  may  be  observed,  that  an  acquittal,  however 
well  founded,  would  seldom,  if  ever,  show  conclusively  that  the 
defendant  had  not  committed  an  injury  for  which  he  is  responsible 
in  damages." 

(Maule,  J. :  It  has  been  held,  that,  if  a  man  be  adjudged  by  the 
Sessions  to  be  the  father  of  a  bastard  child,  he  cannot  afterwards 
complain  in  the  spiritual  Court  against  one  for  saying  that  he  had 
a  bastard :  "  for,  being  sentenced  to  be  the  reputed  father  by  the 
justices  of  the  peace  at  the  Sessions,  which  is  by  authority  of  the 
♦statute  law,  it  cannot  be  now  impeached  in  the  spiritual  Court  nor  f  *123  ] 
elsewhere ;  and  all  are  concluded  to  say  the  contrary,  until  it  be 
reversed :  "  Webb  v.  Cook  (3),  Thornton  v.  Pickering  (4),  and  Rex  v. 
The  Inhabitants  ofRislip  (5),  are  to  the  same  effect.) 

If  a  man  be  indicted  for  an  assault,  and  acquitted,  would  such 
acquittal  be  an  answer  to  an  action  in  a  civil  Court  at  the  suit  of 

(1)  3  Mod.  164.  (4)  1  Freem.  283 ;  3  Keble,  200. 

(2)  Vol.  L  p.  278.  (5)   1  Ld.  Bay.  394;  2  Salk.  524;  3 

(3)  Cro.  Jac.  535,  626.  Salk.  261 ;  5  Mod.  416;  Holt,  572. 
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Hklsham  the  person  assaulted?  In  England  v.  Bourke(\)9  which  was  an 
Blackwood,  action  of  slander,  with  a  plea  of  Not  guilty,  the  words  laid  in  the 
declaration  were,  "  You  are  a  thief  and  a  murderer."  The  plaintiff 
had  been  tried  for  murder,  and  acquitted.  And  Lord  Kenyon  said— 
"There  is  no  justification  of  the  truth  of  the  words:  had  there 
been,  notwithstanding  the  acquittal,  I  would  have  tried  the  truth 
of  the  plea."  Again,  in  the  subsequent  case  of  Cook  v.  Field  (2), 
[  *2*  ]  the  same  learned  Judge  lays  down  the  same  doctrine.  *  *  In 
Gibson  v.  M'Carty  (a),  Strange,  for  the  defendant,  offered  to 
give  in  evidence  the  record  of  a  conviction  of  the  plaintiff  for 
forgery.  Serjt.  Parker  objected  to  its  reception,  "  because  it  is  the 
rule  of  evidence,  that  no  record  of  a  criminal  action  can  be  given 
in  evidence  in  a  civil  suit,  because  such  a  conviction  might  have 
been  upon  the  evidence  of  a  party  interested  in  the  civil  action." 
And  Lord  Hardwigke  said :  "  This  is  a  pretty  tender  thing,  and 
the  general  rule  is  as  my  brother  Parker  mentions ;  and  has  been 
so  strictly  kept  to,  that,  in  the  case  of  the  family  of  the  Hilliards, 
upon  a  trial  at  Bar,  in  a  question  of  legitimacy,  the  Court  refused 
to  admit  a  sentence  of  excommunication  in  the  spiritual  Court,  for 
fornication  between  the  father  and  mother  of  the  party  whose 
legitimacy  was  impeached,  to  be  given  in  evidence :  therefore,  I 
think  you  cannot  give  this  conviction  in  evidence." 

(Talfourd,  J. :  It  certainly  does  sometimes  happen  that  the  jury, 
in  a  civil  suit,  do  not  adopt  the  conviction  or  the  acquittal.  It 
must,  however,  be  borne  in  mind,  that,  at  the  time  the  cases  cited 
were  decided,  the  party  was  not  received  as  a  witness.) 

Would  the  acquittal  of  a  party  charged  with  having  forged  a  bill, 
be  received  as  evidence  of  the  alleged  forger's  right  to  recover  upon 
the  bill  ?  A  conviction  or  an  acquittal  is  conclusive  evidence  of  the 
fact  of  conviction  or  acquittal.  But  an  acquittal  is  not  conclusive 
or  any  evidence  of  the  innocence  of  the  party,  except  where  it  is 
sought  to  punish  him  again  for  the  offence  :  in  a  civil  suit,  it  is  res 
inter  alios. 

(Maule,  J. :  That  is,  the  accused  may  plead  autrefois  acquit.) 

It  is  not  an  estoppel ;  but  a  rule  of  law,  that  a  man  shall  not  be 
twice  put  in  jeopardy  for  the  same  offence.  The  replication  in  this 
case,  therefore,  is  clearly  bad. 

(1)  3  Esp.  N.  P.  C.  80.  (3)  Cas.  temp.  Hardw.  311. 

(2)  6  R.  R.  822  (3  Esp.  N.  P.  0.  133). 
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2.  The  objection  to  the  plea,  is,  that  it  does  not  amount  to  a     Hklsham 
justification  of  the  alleged  libel  (1).     The  substance  of  the  plea  is,  Blackwood. 
that  the  plaintiff  was  actually  guilty  of  murder, — that  he  went  out       [  125  ] 
with  intent  to  kill,  and  did  kill,  his  adversary. 

(Jbrvis,  Gh.  J. :  The  plea  does  not  justify  that  part  of  the  libel 
which  speaks  of  "  a  damning  piece  of  evidence/'  namely,  that  the 
prisoner  had  spent  nearly  the  whole  of  the  night  immediately 
preceding  the  duel,  in  practising  pistol  firing.) 

There  are  no  degrees  of  murder.      The    Court  cannot  inquire 
whether  the  duel  was  fought  in  a  fair  or  an  unfair  manner. 

(Jbrvis,  Ch.  J. :  It  certainly  would  create  a  very  different  impression 
upon  the  public  mind,  whether  the  duel  was  honestly  conducted 
or  not.  No  doubt,  a  man  may  be  guilty  of  a  libel,  in  imputing  dis- 
honourable conduct  to  another,  though  not  involving  a  breach  of 
any  positive  law.  Suppose  you  impute  to  a  man  that  he  has  been 
guilty  of  some  act  that  is  discreditable  to  him  as  a  gentleman,  and 
also  something  which  is  cognisable  by  the  criminal  law, — in  order 
to  justify  yourself  in  an  action  for  the  libel,  must  not  your  plea 
cover  the  whole  ?  Or,  suppose  a  man  indicted  for  an  assault,  and 
acquitted,  and  another,  in  publishing  an  account  of  the  transaction, 
states  that  the  assault  was  committed  in  a  gross,  barbarous,  *and  [  *126  ] 
unmanly  manner, — would  the  publication  be  the  less  libellous, 
because  you  are  able  to  prove  an  assault  unaccompanied  by  the 
circumstances  of  aggravation  ?) 

Assault  is  very  different  from  murder :  it  may  be  condoned. 

(Maulb,  J. :  The  question  here  is,  whether  the  whole  libel  is 
justified.  Suppose  the  defendants  had  said  that  Captain  Helsham 
fired  at  his  opponent  and  killed  him  with  a  poisoned  bullet, — 
would  that  be  justified  by  such  a  plea  as  this?) 

(1)  The  points  intended  to  be  argued  person  Has  been  once  acquitted  of  an 

on  the  part  of  the  plaintiff,  were  as  offence  in  due  course  of  law,  on  the 

follows :  merits,  no  one  can  afterwards  be  per- 

"  The  plaintiff  will  object  that  the  mitted  to  aver  in  a  court  of  justice 
second  plea  of  the  defendants  is  bad  in  that  such  person  was  guilty  of  the 
substance,  inasmuch  as  it  does  not  offence  of  which  he  was  so  acquitted  ; 
answer  the  gist  or  the  whole  of  the  and  that  the  objection  that  the  def en- 
libellous  matter  set  forth  in  the  dants  are  not  parties  or  privies  to  the 
declaration:  record  of  the  plaintiff's  acquittal,  is 

4 'The  plaintiff  will  also  contend  that  either  not  well  founded,   or  has  no 

the  replication  to  the  second  plea  is  application  to  a  criminal  case," 
good,  on  the  grounds — that,  when  a 
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Helsham     It  is  not  denied  that  there  may  be  circumstances  of  aggravation 
Blackwood,    which  must  be  specially  justified.     But,  will  the  Court  try  whether 
or  not  a  duel  has  been  fought  strictly  according  to  the  laws  of 
honour  ? 

(Jervis,  Ch.  J. :  It  is  not,  as  you  are  assuming,  the  question  of 
murder  or  no  murder  that  is  to  be  tried  here ;  but,  libel  or  no  libel. 

Maule,  J.:  Perhaps  you  will  say  that  practising  pistol  firing 
all  the  previous  night,  was  no  more  than  adopting  reasonable  and 
proper  precaution.) 

It  is  no  more  than  saying  that  he  was  a  skilful  shot.  That  which  the 
libel  imputes  to  the  plaintiff,  is,  that  he  wilfully  and  maliciously 
shot  at  and  murdered  the  deceased.  In  Hunt  v.  Bell  (l),  it  was  held 
that  a  party  who  pursues  an  illegal  vocation,  has  no  remedy  by 
action  for  a  libel  regarding  his  conduct  in  such  vocation. 

(Maule,  J. :  There  the  charge  was  not  libellous,  except  in 
relation  to  the  plaintiff's  vocation.) 

So,  this  is  only  libellous  with  reference  to  the  particular  act 
charged, — the  fighting  the  duel.  That  which  is  the  aggravation 
here,  only  goes  to  the  manner  of  committing  the  murder. 

(Maule,  J. :  You  impute  a  great  amount  of  malice,  and  you  say 
that  you  need  only  justify  the  minimum  that  suffices  to  constitute 
the  killing  murder.) 

The  Court  cannot,  it  is  submitted,  measure  the  degrees  of  malice. 

(Maule,  J. :  Do  you  deny  the  existence  of  degrees  in  murder  ?) 

[  *127  ]  Yes.  At  least,  it  is  denied  that  a  *court  of  justice  can  sit  and  try 
whether  that  which  is  confessedly  a  murder,  has  been  committed 
according  to  the  conventional  rules  of  honour  and  propriety, — 
whether  the  thing  has  or  has  not  been  done  in  a  gentlemanly 
manner. 

(Maule,  J. :  All  murders  are  not  of  equal  guilt.    Many  persons 
have  been  convicted  of  murder,  and,  with  the  general  concurrence 
of  mankind,  have    not    been    visited    with    capital    punishment. 
(1)  25  B.  B,  563  (1  Bing.  1 ;  7  J.  B.  Moore,  212). 
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Nobody  suggests  that  the  law  of  France  is  absurd,  when  it  speaks     Hrlsham 
of  "  murder  with  extenuating  circumstances.")  Blackwood. 

The  Court  would  not  try  whether  a  prize-fight  was  fairly  conducted 
or  not. 

(Maulb,  J. :  Why  not,  in  an  action  for  libel  ? 

Talfourd,  J. :  In  Captain  De  Roos's  case,  the  Court  of  Queen's 
Bench  sat  for  two  days  to  inquire  whether  or  not  Captain  De  Boos 
had  been  guilty  of  cheating  at  an  illegal  game  of  cards ;  and  the 
issue  was  found  for  the  defendant. 

Maulb,  J. :  I  cannot  see  why  you  should  be  relieved  from 
justifying  the  imputation  of  unfair  and  dishonourable  conduct, 
because  it  happens  to  be  accompanied  by  a  charge  of  crime.) 

In  Yrisarri  v.  Clement  (1),  it  was  held  that  an  action  of  libel  does 
not  lie  for  any  thing  written  against  a  party  touching  his  conduct  in 
an  illegal  transaction.  Murder,  like  treason,  is  so  repugnant  to  all 
law,  human  and  Divine,  that  the  Court  cannot  enter  into  the 
consideration  of  the  circumstances  under  which  it  was  committed : 
they  can  only  properly  inquire  whether  the  charge  amounts  to 
murder  or  not. 

D.  Keene  (with  whom  was  Quairi),  contra : 

With  regard  to  the  plea,  nothing  can  be  usefully  added  to  what 
has  already  fallen  from  the  Court  during  the  discussion :  and,  if 
the  plea  be  no  answer  to  the  action,  it  will  be  unnecessary  to  argue 
in  support  of  the  replication. 

Jervis,  Ch.  J. :  [  128  J 

It  is  unnecessary  to  express  any  opinion  as  to  the  validity  of  the 
replication.  Though  we  certainly  entertain  a  strong  impression  on 
the  subject,  it  would  be  hardly  right  to  express  it,  not  having  heard 
what  Mr.  Keene  might  have  to  urge  in  support  of  it.  The  whole 
Court,  however,  is  of  opinion  that  the  plea,  which  professes  to  justify 
the  entire  libel,  but  fails  to  justify  what  we  hold  to  be  a  material 
part  of  it,  is  a  bad  plea.  The  libel  in  substance  charges  that  the 
plaintiff  was  guilty  of  murder  under  circumstances  of  grave  and 
malignant  aggravation  ;  and  the  justification  states  simply  that  the 
plaintiff  committed  murder,  by  killing  his  antagonist  in  a  duel.  It 
does  not  lie  in  the  mouth  of  the  defendants  to  say  that  it  matters 
(1)  3  Bing  432 ;  11  J.  B.  Moore,  308. 
B.B. — VOL.  LXXXVII.  89 
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Helsham  not  whether  the  murder  was  committed  under  one  state  of 
Blackwood,  circumstances  or  another,  because  the  very  terms  in  which  the  libel 
is  conceived, — speaking  of  the  plaintiff's  conduct  anterior  to  the 
meeting,  and  calling  it  "  a  damning  piece  of  evidence,"  show  that 
the  defendants  intended  to  impute  to  the  plaintiff  something  which 
in  their  estimation  was  very  much  more  culpable  than  murder 
under  the  circumstances  which  usually  attend  a  hostile  meeting  of 
the  kind  alluded  to.  I  think  we  should  be  doing  serious  injury  to 
public  morals,  if  we  permitted  ourselves  to  be  influenced  by  the 
argument  of  Mr.  Peacock,  that  it  makes  no  difference  as  to  the 
quality  of  the  libel,  whether  the  alleged  duel  was  fought  fairly,  as  it 
is  called,  or  unfairly.  It  certainly  could  not  be  said,  upon  a  trial 
for  killing  in  a  duel,  in  a  criminal  Court,  that  the  question  of 
murder  or  no  murder  was  to  depend  upon  whether  or  not  the  affair 
had  been  conducted  with  a  due  regard  to  the  laws  of  honour.  But, 
to  say  that  the  Court  is  not  at  liberty  to  take  the  circumstances 
into  consideration  when  called  upon  to  determine  the  question  of 
libel  or  no  libel,  is  quite  a  different  matter.  When  the  question  is, 
[  M29  ]  murder  *or  no  murder,  in  ascertaining  the  innocence  or  guilt  of  the 
party  charged,  the  Court  cannot  enter  into  an  investigation  of 
extenuating  circumstances:  but,  in  a  case  like  this,  the  circum- 
stances must  necesssarily  form  a  very  large  portion  of  the  inquiry. 
If  it  were  otherwise,  the  most  opprobrious  and  defamatory  language 
might  be  uttered  of  a  man  who  had  had  the  misfortune  which  is 
said  to  have  befallen  this  gentleman,  and  the  law  would  give 
him  no  redress.  I  think  such  a  Btate  of  things  cannot  possibly 
be  permitted  to  exist.  For  these  reasons,  I  think  the  plaintiff  must 
have  judgment,  for  the  insufficiency  of  the  plea. 

Maulb,  J. : 

I  am  of  the  same  opinion.  When  an  action  is  brought  for  a  libel, 
to  make  a  good  plea  to  the  whole  charge,  the  defendant  must  justify 
everything  that  the  libel  contains  which  is  injurious  to  the  plaintiff. 
If  the  libel  charges  the  commission  of  several  crimes,  or  the  com- 
mission of  a  crime  in  a  particular  manner,  the  plea  must  justify  the 
charge  as  to  the  number  of  crimes  (1)  or  the  manner  of  committing 
the  crime.  If  the  crime  is  charged  with  circumstances  of  aggrava- 
tion, as  here,  the  plea  is  clearly  bad  if  it  omit  to  justify  that.  That 
which  is  charged  in  this  case,  viz.  that  the  plaintiff  had  spent  nearly 

(1)  See  Clarkson  v.  Lawson,  31  R.  B.  v.  Taylor,  42  R.  R.  680  (2  Bing.  N.  C. 
418  (6  Bing.  266 ;  6  Bing.  587) ;  Clarke      654). 
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the  whole  of  the  night  immediately  preceding  the  duel  in  practising  Hklsham 
pistol  firing,  though,  if  the  fact  were  so,  it  would  make  the  murder  Blackwood. 
no  more  murder  than  if  the  fact  were  wanting,  it  clearly  aggravates 
the  libel.  The  defendants1  own  description  of  it  as  a  "  damning 
piece  of  evidence,"  shows  that  the  libel  meant  something  more  than 
the  plea  attempts  to  justify.  If  the  libel  had  imputed  murder 
8impliciter,  it  would  have  been  enough  to  show  in  the  plea  that  the 
♦plaintiff  had  committed  murder.  But,  if  the  libel  goes  further,  [  nso  ] 
and  states  something  besides  which  is  injurious  to  the  plaintiff's 
character,  it  is  clear,  upon  every  principle  of  the  law  of  libel,  that 
that  must  be  justified  as  well  as  the  rest,  or  the  defence  fails. 
Nobody  can  doubt,  that,  if  Captain  Helsham  had  been  guilty  of  the 
atrocity  which  this  libel  imputes  to  him,  every  one  would  have 
thought  the  worse  of  him  for  it :  and,  if  so,  the  imputation  is  a 
matter  for  which  he  would  be  entitled  to  maintain  an  action  ;  and 
it  is  not  the  less  to  be  justified,  because  the  libel  couples  it  with 
something  more. 

Cbesswell,  J. : 

I  also  am  of  opinion  that  this  plea  does  not  justify  the  whole  of 
the  libel.  I  was  at  first  struck  with  the  suggestion  that  the  alleged 
practising  was  only  evidence  of  the  crime  which  the  plea  set  up  by 
way  of  justification :  but  a  little  reflection  has  satisfied  me  of  the 
fallacy  of  that.  Suppose  the  libel  had  been  confined  to  this, — that 
the  plaintiff,  having  got  into  a  quarrel,  challenged  his  adversary,  and 
spent  the  whole  night  previously  to  the  intended  duel  in  practising 
pistol  firing :  would  this  be  the  less  disparaging  to  the  plaintiff's 
character,  if  the  libel  went  on  to  say  that  he  afterwards  went  out  and 
murdered  his  opponent  ? 

Talfourd,  J. : 

I  am  of  the  same  opinion.  If  the  argument  of  Mr.  Peacock  is  to 
have  any  effect,  it  will  follow  that  every  man  who  has  had  the 
misfortune  to  be  tried  for  a  crime,  will  be  for  ever  after  out  of  the 
pale  of  the  law.  The  libel  here,  which  we  all  know  to  be  written  by 
one  who  is  eminently  a  master  of  language,  commences  by  describing 
the  trial  as  a  remarkable  one  :  it  then  speaks  of  a  "  damning  piece 
of  evidence  "  of  which  the  counsel  for  the  prosecution  were  said  to  be 
in  possession,  and  even  in  the  absence  of  which,  it  is  said  that  the 
prisoner's  case  "  looked  black  enough  to  those  *who  knew  the  law,  [  *isi  ] 
and  the  character  of  the  Judge  who  sat  to  administer  it."    It  is 
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Hblsham     quite  obvious  from  the  whole  tenor  of  the  libel,  that  these  circum- 
Blaokwood.    stances  did  make  a  difference  in  the  mind  of  the  writer  of  the  article, 
as  to  the  public  estimate  of  the  plaintiff's  conduct. 

Peacock  prayed  leave  to  amend  his  plea.  He  submitted  that  it 
was  abundantly  apparent  that  there  was  no  malice  ;  and  he  observed 
that  the  plaintiff  had  not  thought  fit  to  demur  to  the  plea. 

Keene  suggested,  that,  if  the' defendants  would  amend  by  taking 
issue  on  the  alleged  practising,  which  was  really  the  sting  of  the 
libel,  he  would  undertakejiot  to  demur.  But  he  submitted  that  the 
plaintiff  ought  not  now,  after  the  lapse  of  twenty  years,  to  be  virtually 
tried  again  for  the  alleged  murder. 

Maulb,  J. : 

It  would  certainly  be  a  very  shocking  thing  that  the  plaintiff 
should  be  substantially  tried  again.  The  libel  is  obviously  one  that 
is  calculated  to  give  extreme  pain  to  the  plaintiff  and  his  family. 

Jbrvis,  Ch.  J. : 

Mention  the  matter  again  on  a  future  day :  and  we  trust,  that,  in 
the  meantime,  the  parties  will  have  come  to  some  understanding  to 
prevent  the  case  going  to  a  jury. 

An  apology  dictated,  in  the  most  ample  and  honourable  terms,  by 
the  talented  writer  of  the  libellous  article,  was  afterwards  tendered 
by  the  defendants,  and  accepted  by  Captain  Helsham. 

Ride  accordingly. 


i85i.       RICHARDSON   v.  The   SOUTH  EASTERN  RAILWAY 
Ju!Hl0'  COMPANY  (1). 

t 154  ]  (11C.  B.  154—171 ;  S.  0.  20  L.  J.  C.  P.  236.) 

A  party  whose  land  has  been  "  damaged  or  injuriously  affected  "  by  the 
execution  of  the  works  of  a  Railway  Company,  and  who,  in  a  proceeding 
initiated  by  himself  under  the  68th  section  of  the  Lands  Clauses  Con- 
solidation Act  (8  &  9  Vict.  c.  18),  recovers  by  the  verdict  of  a  jury  a 
larger  sum  than  that  tendered  by  the  Company,  is  entitled  to  the  costs  of 
the  inquiry  before  the  sheriff, — the  earlier  provisions  of  the  statute  as  to 
the  manner  of  assessing  compensation,  being  virtually  incorporated  in 
that  section. 

This  was  an  action  of  debt.     The  declaration  stated,  that,  before 
and  at  the  time  of  the  giving  the  notice  thereinafter  next  mentioned, 
(1)  Affirmed  in  the  Exchequer  Chamber :  see  post,  p.  622. 
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and  after  the  passing  of  the  Lands  Clauses  Consolidation  Act,  1845,  Richardson 
and  after  the  passing  of  the  Railways  Clauses  Consolidation  Act,    the  south 
1845,  and  after  the  passing  of  a  certain  other  Act  of  Parliament  ra^way  Co 
made  and  passed  in  the  session  of  Parliament  holden  in  the  ninth 
and  tenth  years  of  the  reign  of  her  present  Majesty,  intituled  "  An 
Act  to  make  a  railway  from  the  London  and  Greenwich  Railway  to 
Woolwich  and  Gravesend,"  the  plaintiff  was  seised  of  the  inherit- 
ance *in  fee-simple  in  possession  of  an  estate  situate  and  being  in       [  *155  ] 
Marshall's  Grove,  Woolwich,  in  the  county  of  Kent,  and  adjoining 
the  south  side  of  the  said  railway  authorised  to  be  constructed,  and 
constructed,  by  the  defendants,  under  and  by  virtue  of  the  provisions 
of  the  said  last-mentioned  Act,  consisting  of  nine  messuages  or 
cottages,  with  the  gardens  and  yards  in  the  rear  thereof,  and  being 
No.  1  to  No.  9  inclusive  in  the  said  Marshall's  Grove :  That,  by 
reason  of  the  last-mentioned  railway  having  intersected  and  cut  off 
the  roadway  adjoining  the  north  side  of  the  said  estate  of  the 
plaintiff,  and  having  thereby  destroyed  or  obstructed  the  immediate 
approaches  thereto ;  and  also  by  the  execution  of  the  works  by  the 
last-mentioned  Act  authorised  to  be  executed,  and  by  the  construc- 
tion of  the  said  last-mentioned  railway,  the  said  estate  of  the  plaintiff 
was  greatly  damaged  and  injuriously  affected:  That,  before  the 
giving  of  the  said  notice  thereinafter  next  mentioned,  to  wit,  on  the 
1st  of  January,  1849,  the  defendants  took  possession  of  and  seized 
and  converted  to  the  purposes  of  their  aforesaid  railway,  or  the  works 
connected  therewith,  a  piece  of  ground  at  the  north-east  angle  of  one 
of  the  aforesaid  messuages  or  cottages,  by  reason  whereof  the  said 
estate  of  the  plaintiff  was  further  greatly  damaged  and  injuriously 
affected,  and  the  plaintiff,  by  reason  of  the  several  premises  afore- 
said, sustained  a  loss,  and  claimed  to  be  entitled  to  compensation  in 
respect  thereof  from  the  defendants,  to  an  amount  exceeding  50/.,  to 
wit,  to  the  amount  of  1,000/. :  That,  afterwards,  the  plaintiff  being 
so  interested  in  the  said  estate,  and  the  same  being  so  injuriously 
affected  as  aforesaid,  and  the  plaintiff  having  sustained  such  loss  as 
aforesaid,  and  being  entitled  to  compensation  in  respect  thereof  as 
aforesaid,  and  being  desirous  of  having  the  question  of  compensa- 
tion settled  by  a  jury,  to  wit,  on  the  9th  of  March,  1850,  he  the 
plaintiff  did  give  a  notice  in  writing  *to  the  defendants,  and  did       C  *166  ] 
thereby  and  therein  state  to  the  defendants  the  said  nature  of  his 
interest  in  the  said  hereditaments  in  respect  of  which  he  claimed 
compensation,  and  that  he  claimed  from  the  defendants  compensa- 
tion in  respect  of  the  said  loss  and  injury,  and  that  1,0002.  should 
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Richardson  be  paid  by  the  defendants  to  him  the  plaintiff  for  such  compensa- 
The  South  ^on  \  an^  the  plaintiff  did  also  by  the  said  notice  state  to  the 
railwayCo  defendants  that  *t  was  the  desire  of  him,  the  plaintiff,  that  the 
question  of  the  aforesaid  compensation  should  be  settled  by  a  jury 
in  the  manner  pointed  out  in  that  behalf  by  the  Lands  Clauses 
Consolidation  Act,  1845,  unless  the  defendants  should  be  willing  to 
pay  the  aforesaid  amount  of  1,0002.  as  compensation,  which  the 
plaintiff  thereby  claimed,  and  enter,  within  the  time  limited  by  the 
said  statute  in  that  behalf,  into  an  agreement  for  that  purpose : 
That  the  defendants  afterwards,  to  wit,  on  the  20th  of  March,  1850, 
gave  to  the  plaintiff  a  certain  notice  in  writing,  whereby,  after 
reciting  the  said  notice  so  given  by  the  plaintiff  to  the  defendants  as 
aforesaid,  they  the  defendants  made  known  to  the  plaintiff  that  they 
the  defendants  were  ready  and  willing,  and  thereby  offered,  to  pay 
to  the  plaintiff  the  sum  of  60Z.  in  satisfaction  and  discharge  of  the 
injury  and  damage  alleged  to  have  been  sustained  by  the  plaintiff, 
and  in  respect  of  which  the  said  sum  of  1,0002.  was  so  claimed  by 
the  plaintiff  as  aforesaid :  That  the  defendants  did  not  nor  would 
pay  the  amount  of  compensation  so  claimed  by  the  plaintiff  as  afore- 
said, nor  did  nor  would  enter  into  a  written  agreement  for  that 
purpose:  That  the  defendants,  within  twenty-one  days  after 
the  receipt  of  the  said  first-mentioned  notice  to  them  so  given  as 
aforesaid,  to  wit,  on  the  28th  of  March,  1850,  did,  according 
to  the  form  of  the  first-mentioned  statute,  issue  their  certain 
warrant  in  writing,  under  the  common  seal  of  the  defendants, 
and  directed  to  the  Sheriff  of  the  county  of  Kent,  whereby 
[  *157  ]  *after  reciting  and  referring  to  the  several  notices  aforesaid,  the 
defendants,  pursuant  to  the  powers  and  authorities  given  to  them 
by  the  statutes  in  that  behalf,  required  the  said  sheriff  to  nominate 
and  summon  a  special  jury  to  inquire  of  and  assess  the  compensa- 
tion, if  any,  to  be  paid  to  the  plaintiff  in  respect  of  the  several 
supposed  matters  in  his  said  notice  alleged,  or  any  of  them,  in 
respect  whereof  he  had  therein  claimed  compensation;  and  the 
defendants  did  by  their  said  warrant  further  require  the  said  sheriff 
to  issue  such  summons,  and  do  all  such  things  in  relation  to  the 
said  trial  or  inquiry,  as  were  authorised  and  required  to  be  done  by 
the  Lands  Glauses  Consolidation  Act,  1845,  and  by  the  said  Com- 
pany's Act :  That  afterwards,  to  wit,  on  the  24th  of  April,  1850, 
within  the  said  bailiwick  of  the  said  sheriff,  to  wit,  at  Woolwich,  in 
the  county  of  Kent,  a  certain  inquisition  was  taken  in  pursuance  of 
and  in  accordance  and  compliance  with  the  last-mentioned  request, 
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before  Matthew  Bell,  Esq.,  then  being  Sheriff  of  the  said  county  of  Richardson 
Kent,  by  A.  B.,  C.  D.,  &c,  twelve  honest,  lawful,  sufficient,  and  The  south 
indifferent  men  of  the  said  county  qualified  to  serve  on  juries  for  REA!Jf^0 
trials  of  issues  in  her  Majesty's  courts  of  record  at  Westminster, 
who  were  duly  impannelled,  summoned,  returned,  and  drawn  pur- 
suant to  the  provisions  of  the  statute  in  that  behalf,  by  the  said 
Matthew  Bell,  at  the  time  of  the  said  request,  and  then,  being 
Sheriff  of  the  said  county  of  Kent  as  aforesaid,  and  who  were  by  and 
before  such  sheriff,  at  the  time  and  place  last  aforesaid,  duly  sworn 
to  inquire  of  and  concerning  the  matters  in  the  said  warrant  in  that 
behalf  mentioned,  and  thereby  referred  to,  to  be  inquired  of,  assessed, 
ascertained,  and  determined  by  them,  in  manner  therein  mentioned ; 
and  the  plaintiff  and  the  said  defendants,  by  their  counsel  respec- 
tively, having,  at  the  time  and  place  of  the  holding  of  the  said 
inquisition,  appeared  before  the  said  sheriff  and  the  said  jurors,  and 
♦having  respectively  adduced  evidence  before  the  said  sheriff  and  [  *158 1 
jurors  touching  the  matters  so  in  question  as  aforesaid,  the  said 
jurors,  upon  their  oath  did  find  their  verdict  that  the  plaintiff  had 
sustained  damages  to  the  amount  of  2152.,  by  means  of  the  several 
matters  mentioned  in  his  said  notice,  and  that  the  defendants  should 
pay  to  the  plaintiff  the  said  sum  of  2152. ;  and  the  said  sheriff  did 
then  and  there,  accordingly,  pursuant  to  the  statute  in  that  behalf, 
give  judgment  for  the  said  sum  of  215/.  so  assessed  by  the  said  jury, 
to  be  paid  by  the  defendants  to  the  plaintiff  according  to  the  pro- 
visions of  the  said  statutes ;  and  the  said  verdict  and  judgment  were 
then  and  there,  to  wit,  at  the  time  and  place  of  holding  the  said 
inquisition  as  aforesaid,  duly  signed  by  the  said  sheriff:  That,  the 
said  verdict  and  judgment,  being  so  duly  signed  as  aforesaid,  were 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  1st  of  May,  1850,  duly  deposited  and  left  by  the  said  sheriff  with 
the  clerk  of  the  peace  of  the  said  county  of  Kent,  to  be  by  him  kept, 
and  the  same  are  now  by  him  kept,  amongst  the  records  of  the 
Quarter  Sessions  of  the  said  county  of  Kent,  and  the  said  verdict 
and  judgment  still  remained  among  the  records  of  the  said  Quarter 
Sessions  of  the  said  county  of  Kent,  in  full  force  and  effect,  and  in 
no  wise  satisfied,  reversed,  or  annulled :  That  the  said  sum  of  2152. 
for  which  the  verdict  of  the  jury  was  so  given  as  aforesaid,  was  and 
is  a  greater  sum  than  the  said  sum  of  602.  so  previously  offered  by 
the  defendants  as  aforesaid;  by  reason  whereof  the  defendants 
became  and  were  liable  to  pay  to  the  plaintiff  his  the  plain- 
tiff's costs  of  the  said  inquiry :  That  afterwards,  and  before  the 


616 


1851.     C.  P.     11  C.  B.  158—160. 


[R.B. 


Richardson 

«. 

The  South 

Eastern 

Railway  Co. 


[  *1»  ] 


[•160] 


commencement  of  this  suit,  to  wit,  on  the  1st  of  June,  1850,  the 
plaintiff's  costs  of  the  said  inquiry  were  settled  by  Richard  Goodrich, 
then  being  one  of  the  Masters  of  the  Court  of  Queen's  Bench  at 
Westminster,  at  a  certain  sum,  to  wit,  the  sum  of  2431.  1*.  3d.,— 
of  all  which  the  defendants,  ^afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  had 
notice :  By  reason  of  which  said  premises,  and  by  force  of  the 
statutes  in  that  behalf,  an  action  had  accrued  to  the  plaintiff  to 
demand  and  have  of  and  from  the  defendants  the  said  sum  of  215/., 
and  also  the  said  sum  of  2482.  1*.  3d.,  amounting  in  the  whole  to 
the  sum  of  4582.  Is.  8d.,  being  the  sum  above  demanded ;  yet  that 
the  defendants  had  not  paid  the  said  sum  above  demanded,  &c. 

The  defendants  pleaded,  as  to  so  much  of  the  declaration  as 
related  to  the  said  sum  of  2152.,  parcel  &c,  payment  into  Court: 
and,  as  to  the  residue  of  the  declaration,  demurred  generally. 

The  plaintiff  joined  in  demurrer. 

Channell,  Serjt.  in  support  of  the  demurrer  (l) : 

The  'plaintiff  has  proceeded  before  the  sheriff  for  the  value  of 
land  taken  by  the  South  Eastern  Railway  Company,  and  for  damage 


(1)  The  ground  of  demurrer  marked 
in  the  margin  of  the  demurrer-book, 
was,  "  that  the  claimant  is  not,  by  the 
Lands  Clauses  Consolidation  Act,  1845, 
entitled  to  costs  in  any  case  where  a 
jury  has  been  summoned  in  com- 
pliance with  a  notice  from  the 
claimant,  under  the  68th  section  of 
that  Act." 

The  defendants'  "  points  "  were  as 
follows : 

"  That  the  proceedings  mentioned 
in  the  declaration  were  proceedings 
initiated  by,  and  consequent  upon,  the 
notice  given  by  the  claimant  under 
the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  that  the 
inquiry  mentioned  in  the  declaration 
was  a  proceeding  wholly  under  that 
section : 

"  That  the  said  inquiry  was  not 
(  such'  inquiry  as  is  mentioned  in  the 
51st  section  of  the  same  statute; 
which  section  refers  to  an  inquiry 
initiated  by  the  Company,  and  where 
such  notice  by  the  Company  has 
necessarily  been  given  as  is  required 
by  the  38th  section  : 


"  That,  it  haying  been  decided  that 
the  38th  section  does  not  apply  in  the 
case  where  the  notice  is  given  by  the 
claimant  under  the  68th  section,  it 
follows  that  the  51st  section  is  also 
inapplicable  in  such  a  case,  as  there  is 
not  in  such  a  case  any  previous  offer 
of  compensation  by  the  Company  with 
reference  to  which  the  costs  can  be 
imposed  or  apportioned,  according  to 
the  provision  of  the  51st  section  : 

"  That  there  is  no  statutory  pro- 
vision relative  to  the  costs  of  an 
inquiry  under  the  68th  section : 

"  That,  although  it  is  alleged  in  the 
declaration,  that,  after  the  giving  of 
the  notice  by  the  claimant  under  the 
68th  section,  an  offer  was  made  by  the 
Company,  such  offer  was  not  an  offer 
made  in  pursuance  of  the  statute,  and, 
having  been  wholly  unnecessary  and 
superfluous,  does  not  affect  the  rights 
or  liabilities  of  either  party : 

"  That  it  appears  that  the  verdict  of 
the  jury  was  given  for  a  much  less 
sum  than  the  amount  of  compensation 
claimed  by  the  claimant  in  his  notice." 
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done  to  land  not  taken,  under  the  68th  section  of  "  the  Lands  Richardson 
Clauses  Consolidation  Act,  1845,"  8  &  9  Vict.  c.  18.  That  section  Tme  south 
enables  the  claimant  to  initiate  the  proceedings,  obliging  the  Com-  b^mtTyC 
pany,  if  they  omit  to  issue  a  warrant  to  summon  a  jury  within 
twenty-one  days  after  demand,  to  pay  the  amount  claimed;  the 
object  of  the  section  being,  to  supersede  the  old  proceeding  by 
mandamus.  The  question  intended  to  be  raised  here,  is,  whether 
this  68th  section  gives  the  claimant  a  right  to  the  costs  of  the  pro- 
ceeding. It  will  hardly  be  contended  that  that  section  alone  has 
that  effect :  but  it  will  be  insisted,  on  the  part  of  the  plaintiff,  that 
the  68th  section  incorporates  within  it  certain  prior  clauses  which 
give  the  claimant  a  right  to  costs.  On  the  part  of  the  Company, 
it  is  submitted  that  this  is  casus  omissus,  and  that  the  earlier 
sections,  which  relate  to  cases  where  the  proceedings  are  initiated 
by  the  Company,  are  not  incorporated  in  the  68th.  [He  referred 
to  several  sections  of  the  Act  and  the  cases  of  The  London  and 
North  Western  Railway  Company  v.  Smith  (t)  and  Hailstone  v.  The 
York,  Newcastle,  and  Berwick  Railway  Company  (2),  and  continued:] 
If  the  88th  section  is  not  incorporated  in  the  68th  for  that  purpose,  [  164  ] 
there  can  be  no  reason  for  holding  it  to  be  so  for  the  purpose  of 
costs.  The  Legislature  was  there  giving  the  claimant  something 
which  he  was  not  entitled  to  before :  if  they  had  intended  that  this 
highly  penal  clause  should  be  made  still  more  penal  against  the 
Company,  by  visiting  them  with  costs,  they  would  have  said  so  in 
terms. 

(Maulb,  J.:  The  most  penal  clause  is  accompanied  with  a 
direction  to  pay  costs. 

Jbrvis,  Ch.  J. :  What  sense  do  you  give  to  the  words  "  in  manner 
herein  provided  ?  "  If  you  apply  them  to  the  last  antecedent,  that 
will  include  the  right  to  costs.) 

They  apply  only  to  the  mode  of  summoning  the  jury. 

(Jbbvis,  Ch.  J. :  That  clearly  will  exclude  too  much.  I  think 
those  words  incorporate  the  whole  of  the  preceding  provisions  which 
are  applicable  to  the  "  settling  the  amount  of  compensation.") 

The  Court  will  pause  before  they   hold  that  the  promoters  are 

bound  in  every  case  to  make  a  tender. 

(1)  1  Mao.  &  G.  216,  222;  1  H.  &  (2)  81  E.  R.  657  (15  Q.  B.  404). 

Tw.  364,  373 ;  see  84  R.  R  50. 
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Biohardson  (Jervis,  Ch.  J. :  Possibly  the  Legislature  may  have  intended  to 
The  south  compel  them  in  every  case  to  make  a  tender,  for  the  purpose  *of 
BailwayCo.  makin8  *^e  clauses  as  to  costs  apply.) 

L         •"       If  so,  quod  voluerunt  non  dixerunt.     Costs  are  not   of   necessity 
incident  to  compensation. 

(Maulb,  J. :  Surely  the  "  manner  herein  provided,"  means  the 
whole  manner.) 

A  similar  question  to  this  arose  in  Cotrigall  v.  The  BlackwaU 
Railway  Company  (1),  upon  words  very  similar  to  those  of 
the  51st  section  of  this  Act,  in  the  BlackwaU  Railway  Acts, 
6  &  7  Will.  IV.  c.  cxxxiii.,  s.  27,  and  2  &  8  Vict.  c.  xcv.,  s.  22;  and 
this  Court  held  that  the  claimant  under  the  second  Act  was  not 
entitled  to  costs,  by  virtue  of  the  mere  words  of  reference  in  the 
second  Act,  under  which  his  claim  was  made, — treating  it  as  a  case 
for  which  the  Legislature  had  omitted  to  provide. 

Butt  (with  whom  was  Hugh  HiU),  contra  : 

The  plaintiff  is  clearly  entitled  to  the  costs  of  the  inquiry.  The 
68th  section  incorporates  within  it  all  the  provisions  of  the  previous 
sections  which  are  applicable  to  the  mode  of  assessing  compensation. 
It  is  a  fallacy  to  say  that  the  earlier  sections  all  relate  to  cases 
where  the  proceedings  are  initiated  by  the  Company.  Section  21, 
and  several  following  sections,  apply  to  all  cases  of  compensation 
by  means  of  a  jury  or  by  arbitration :  and  s.  84,  which  prescribes 
how  the  costs  shall  be  borne  in  cases  of  arbitration,  plainly  shows 
what  must  have  been  the  intention  of  the  Legislature.  Standing 
alone,  s.  68  would  be  altogether  inoperative  and  useless.  [He 
discussed  the  cases  cited  by  Channell,  Serjt.,  and  referred  to  Reg.  v. 
The  London  and  BlackwaU  Railway  Company  (2).] 

[  166  ]  Channell,  Serjt.,  in  reply : 

If  the  liability  to  costs  is  to  be  based  upon  the  38th  section, 
irrespective  of  the  68th,  this  decision  will  certainly  conflict  with  that 
of  the  Court  of  Queen's  Bench  in  Railstone  v.  The  York,  Newcastle 9 
and  Berwick  Railway  Company.  It  is  submitted,  however,  that  the 
word  "  such  "  in  section  51,  is  to  be  read  as  a  word  of  limitation, 
confining  the  operation  of  that  clause  to  the  provisions  which  precede 
it.  The  recent  case  of  Lawrence  v.  Tlie  Great  Northern  Railway 
Company  (s)  will  be  found  to  have  some  bearing  upon  the  question. 

(1)  5  Man.  &  G.  210 ;  6  Scott,  N.  H.  (2)  71  B.  B.  849  (3  Dowl.  A  L.  399). 

241.  (3)  83  B.  B.  645  (16  Q.  B.  643). 
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Jervib,  Ch.  J. :  Richardson 

r. 

The  declaration  in  this  case  claims  *two  sums  of  money, — the  The  south 
one  for  the  compensation  awarded  to  the  plaintiff  by  the  jury  in  railway  Co. 
respect  of  the  injury  done  him  by  the  Company, — the  other  being  [  *167  ] 
the  costs  of  the  inquiry ;  the  plaintiff  having  recovered  by  the  award 
of  the  jury  a  larger  sum  than  the  amount  tendered  to  him  by  the 
Company.  The  defendants  have  paid  the  first  sum  (215Z.)  into 
Court ;  and  they  have  demurred  to  so  much  of  the  declaration  as 
relates  to  the  2432.  1*.  Qd.  costs.  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  the  costs  resulting  from  the  Act  of  Parliament,  and 
consequently  that  he  is  entitled  to  judgment  on  this  demurrer.  If 
the  defendants  had  initiated  the  proceedings,  and,  instead  of  setting 
the  claimant  at  defiance,  had  given  him  the  notice  under  s.  88,  it 
is  plain  that  they  must  have  paid  the  costs.  And  it  is  equally 
plain,  that,  if  the  plaintiff  had  claimed  to  have  the  compensation 
assessed  by  a  jury,  and  the  defendants  had  failed  to  issue  a  warrant 
for  a  jury  within  twenty-one  days,  they  would  have  been  liable  to 
costs  under  s.  68.  There  are  two  cases,  therefore,  in  which  the 
defendants  are  clearly  liable  to  costs, — in  one  of  which  they  have 
acted  fairly,  and  given  the  party  notice.  It  would  be  strange,  if,  in 
the  third  case,  where  they  hold  the  claimant  at  defiance,  and  issue 
their  warrant  to  summon  a  jury,  if  the  claimant  recovers  a  larger 
sum  than  they  have  offered,  they  should  not  pay  the  costs  of  the 
inquiry.  If  this  had  been  an  oversight,  a  casus  omissus,  the  conse- 
quence I  have  mentioned,  however  absurd  and  unjust,  must  have 
followed.  But,  if  the  Court  think  it  would  be  absurd  and  unjust  to 
put  such  a  construction  upon  the  Act  as  will  deprive  the  plaintiff  of 
his  costs,  and  the  words  will  admit  of  a  construction  which  will 
prevent  such  absurdity  and  injustice,  the  Court  would  be  well 
warranted  in  adopting  it.  It  seems  to  me  that  the  words  of  the 
Act  are  plain,  and  that  we  may  fairly  hold  that  the  words  "  in 
manner  herein  provided,"  in  the  68th  section,  incorporate  all  the 
previous  'provisions,  as  if  the  Company  themselves  were  the  [  *168  ] 
moving  party.  Looking  at  the  language  of  the  88th  and  89th 
sections,  I  think  it  plainly  applies  to  any  case  of  disputed 
compensation,  and  that  we  shall  be  doing  less  violence  to  the  words 
of  the  Legislature  in  so  holding,  than  if  we  were  to  limit  them  in 
the  way  we  are  called  upon  by  the  defendants  to  do.  I  quite  feel 
that  this  view  to  a  certain  extent  conflicts  with  the  decision  of  the 
Court  of  Queen's  Bench  in  Hailstone  v.  The  York,  Newcastle,  and 
Berwick  Railway  Company.     But  it  is  to  be  observed  that  that  was 
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not  the  unanimous  decision  of  the  Court.  My  brother  Coleridge 
points  out  many  inconveniences  which  might  result  from  the 
conclusion  to  which  the  majority  of  the  Court  came.  There  is  no 
reason  why  the  plaintiff  should  not  have  a  special  jury,  under  s.  54, 
to  settle  the  amount  of  compensation ;  yet,  if  the  construction 
contended  for  by  the  defendants  is  the  true  one,  he  could  not ;  for, 
the  54th  section  would  only  apply  to  cases  where  the  proceedings 
have  been  commenced  under  s.  38.  It  seems  to  me  that  it  is 
absolutely  necessary,  in  order  to  give  effect  to  the  intention  of  the 
Legislature,  to  put  a  liberal  construction  upon  the  words  of  the 
68th  section ;  and  that  the  plaintiff  is  entitled  to  recover  his  costs. 

Maule,  J. : 

I  am  of  the  same  opinion.  The  statute  of  8  &  9  Vict.  c.  18,  is  an 
Act  which  prescribes  a  number  of  general  regulations  which  are 
to  apply  to  all  cases  to  which  they  are  applicable,  in  respect  of 
railways  established  by  Acts  to  be  subsequently  passed.  As  to  the 
procedure,  certain  general  rules  are  prescribed  in  general  terms. 
There  is  a  considerable  number  of  sections  which  apply  to  the 
settlement  of  disputed  claims  to  compensation,  by  arbitration,  or  by 
the  assessment  of  a  jury.  These  rules  are  framed  in  general  and 
comprehensive  terms :  they  are  not  restrained  to  particular  cases, 
but  *are  extended  to  all  cases,  whether  of  arbitration  or  of  inquiry 
before  a  jury.  The  38th  section  is  among  these  sections.  It 
provides,  that,  "  before  the  promoters  of  the  undertaking," — which, 
according  to  the  interpretation  clause,  s.  2,  is  to  be  understood  to 
mean  the  parties  by  the  special  Act  ("any  Act  which  shall  be 
hereafter  passed  which  shall  authorise  the  taking  of  lands  for  the 
undertaking  to  which  the  same  relates,  and  with  which  this  Act 
shall  be  incorporated  ")  impowered  to  execute  such  works  or  under- 
taking,— "  shall  issue  their  warrant  for  summoning  a  jury  for  settling 
any  case  of  disputed  compensation,  they  shall  give  not  less  than 
ten  days'  notice  to  the  other  party  of  their  intention  to  cause  such 
jury  to  be  summoned,  and  in  such  notice  the  promoters  of  the 
undertaking  shall  state  what  sum  of  money  they  are  willing  to  give 
for  the  interest  in  such  lands  sought  to  be  purchased  by  them  from 
such  party,  and  for  the  damage  to  be  sustained  by  him  by  the 
execution  of  the  works."  Then  the  68th  section  provides,  that,  if 
any  party  shall  be  entitled  to  compensation,  and  the  promoters  of 
the  undertaking  shall  not  have  made  satisfaction  under  the  pro- 
visions of  this  or  the  special  Act,  the  claimant  electing  to  have  a 
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jury  to  assess  the  compensation,  the  promoters  shall,  upon  notice,  Richardson 
within  twenty-one  days,  issue  their  warrant.  Now,  section  88  thb  south 
clearly  comprehends  that  case :  so  that  I  conceive  that  section  88  b^ilwayco 
applies,  even  without  the  aid  of  the  words  "in  manner  herein 
mentioned"  in  section  68.  The  provision  in  s.  68  is  a  mere 
expansion  of  the  expression  "  all  cases  "  in  s.  88.  The  68th  section 
applies  not  only  to  injuries  done  to  land,  but  also  to  claims  in 
respect  of  the  land  itself ;  in  which  cases  the  notice  mentioned  in 
s.  88  is  strictly  applicable.  It  struck  me,  at  one  moment,  that  the 
notice  was  not  rigorously  applicable  to  s.  68.  But  that  is  not  so  : 
it  is  apt  and  proper  for  the  promoters  of  the  undertaking  to  give 
notice  where  they  have  taken  or  *damaged  land  :  they  are  then  put  [  #17°  ] 
in  the  same  situation  as  if  they  had  before  taken  the  land  and 
determined  to  pay  the  value.  Then,  the  Company  was  bound  to 
make  an  offer  in  this  case.  The  provision  as  to  notice  is  as 
expressly  applicable  to  s.  68  as  to  the  case  of  land  in  respect  of 
which  the  Company  had  before  given  notice  of  their  intention  to 
purchase.  If  it  were  necessary  to  have  recourse  to  the  words  "  in 
manner  herein  provided,"  I  think  they  must  be  held  to  import  into 
section  68  all  the  applicable  details  contained  in  the  earlier  sections ; 
and  that,  to  restrain  them  in  the  manner  suggested  by  my  brother 
Channell,  to  such  provisions  only  as  it  is  absolutely  necessary  to 
incorporate,  would  be  putting  much  too  narrow  and  doubtful  a 
construction  upon  the  clause.  I  think  we  should  treat  them  as 
incorporating  all  that  is  properly  and  fairly  applicable.  This 
decision  may  in  some  degree  conflict  with  that  of  the  Court  of 
Queen's  Bench  in  Railstone  v.  The  York,  Newcastle,  and  Berwick 
Railway  Company.  But  I  think  the  reasons  given  by  my  brother 
Coleridge,  who  differed  from  the  rest  of  the  Court,  are  entitled  to 
great  weight.  I  observe  that  Lord  Campbell  says :  "  Section  88 
requires  the  promoters  to  give  notice  to  the  party,  and  to  state  in 
the  notice  what  sum  they  are  willing  to  give  for  *  the  lands  sought 
to  be  purchased  by  them  from  such  party,  and  for  the  damage  to 
be  sustained  by  him.'  Section  68  uses  different  language:  it 
applies  where  lands  '  shall  have  been  taken  for,  or  injuriously 
affected  by,  the  execution  of  the  works.'  Under  that  state  of  facts, 
a  different  mode  is  provided  by  the  statute.  The  party  who  is  put 
out  of  possession  of  his  lands  may  give  notice  to  the  promoters  of 
his  desire  to  have  the  amount  of  compensation  settled  by  a  jury. 
The  party  chooses  his  own  time  for  giving  that  notice ;  and  the 
promoters  must  either  pay   the  amount  he  claims,   or,   within 
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Richardson   twenty-one  days  after  the  receiptof  such  notice,  issue  their  warrant  to 

Thb  South    the  *  sheriff  to  summon  a  jury  for  settling  the  same  'in  the  manner 

railway  Co   herein  provided.'      No  notice  is  needed;    and  the  Act  does  not 

[  *m  ]      require  that  any  should  be  given.    If  the  consequence  of  giving 

this  construction  to  the  Act,  was,  to  raise  a  difficulty  as  to  the 

manner  in  which  the  jury  was  to  be  summoned,  and  a  special  jury 

obtained,  and  to  deprive  the   party  of   the  advantages  he  would 

otherwise  have  in  that  respect,  I  should  hesitate :  but  I  think  the 

words  *  in  manner  herein  provided '  give  him  them  all."    I  do  not 

see  that  that  by  any  means  follows.     I  think  there  must  be  some 

mistake  in  the  report.    I  own  it  is  quite  clear  to  my  mind  that 

the  costs  of  the  inquiry  was  one  of    the  advantages  which  the 

Legislature  intended  a  person  in  the  situation  of  this  plaintiff  to 

have,  and  therefore  I  think  that  he  is  entitled  to  judgment  on  this 

demurrer. 

Cresswrll,  J. : 

I  am  entirely  of  the  same  opinion.  After  the  minute  and  elaborate 
examination  of  the  various  sections  of  the  statute,  by  the  Lord 
Chief  Justice  and  my  brother  Maule,  it  is  unnecessary  for  me 
to  add  anything. 

Talfourd,  J. : 

I  agree  with  the  rest  of  the  Court,  and  for  the  reasons  given  by 
them,  that  the  plaintiff  in  this  case  is  entitled  to  the  costs  of  the 
inquiry  under  the  68th  section  of  the  statute. 

Judgment  for  the  plaintiff. 


1852.  in   THE  EXCHEQUER   CHAMBER. 

Feb.  5.  ^ 

[21  r, .i.e. p.      The   SOUTH   EASTERN   RAILWAY  COMPANY  v. 
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RICHARDSON  (I). 

(21  L.  J.  C.  P.  122—124.) 

The  defendants,  a  Railway  Company,  by  their  works,  injuriously  affected 
the  lands  of  the  plaintiff.  They  offered  him  602.  compensation.  A  jury, 
summoned  pursuant  to  the  provisions  of  the  statute  8  &  9  Yict.  c.  18  (the 
Lands  Clauses  Consolidation  Act},  assessed  the  compensation  at  215?. : 

Held,  that  the  plaintiff  was  entitled  to  recover  in   an   action  of  debt 

(1)  Coram  Parkk,  B.,  Patteson,      Wightman,  J.,  Erle,  J.,  Platt,  B., 
J.,  Alderson,  B.,    Coleridge,    J.,      and  Martin,  B. 
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against  the  Company  the  costs  of  the  inquiry  as  well  as  the  amount  of  the  The  South 
compensation  ;  for  although  the  proceeding  was  under  s.  68,  which  makes       Eastern 
no  provision  as  to  the  costs  of  the  inquiry,  yet  that  section,  by  reference,       company 
embodies  into  itself  s.  51,  which  provides  for  giving  the  claimant  the  costs  v 

of  the  inquiry  where  the  jury  assess  a  larger  sum  for  compensation  than  Richardson. 
the  sum  offered  by  the  promoters  of  the  undertaking. 

This  was  a  writ  of  error,  brought  by  the  defendants  below  on 
the  judgment  of  the  Court  of  Common  Pleas,  on  a  demurrer 
to  the  declaration.  The  action  was  debt  to  recover  215J.,  the 
amount  assessed  by  a  jury  as  compensation,  under  the  statute 
8  &  9  Vict.  c.  18,  s.  68,  to  the  plaintiff,  for  injuries  affecting  his 
lands  caused  by  the  works  of  the  defendants,  and  also  24SZ.  Is.  3d., 
the  costs  of  the  inquiry  before  the  jury. 

The  defendants  paid  into  Court  the  amount  of  the  inquisition, 
but  demurred  to  the  plaintiff's  right  to  recover  the  costs. 

The  declaration,  which  stated  that  the  defendants  had  previously 
offered  601.  as  compensation,  is  fully  set  out  in  the  report  of  the 
case  in  the  Court  below  (l).  The  Court  of  Common  Pleas  gave 
judgment  for  the  plaintiff. 

Watson,  for  the  plaintiffs  in  error,  the  defendants  below  : 

The  plaintiff  below  is  not  entitled  to  recover  from  the  Company 
the  costs  of  the  inquiry,  which  took  place  under  s.  68  of  the 
8  &  9  Vict.  c.  18,  the  Lands  Clauses  Consolidation  Act.  No 
provision  is  made  in  that  section  for  entitling  the  landowner  to 
costs  in  cases  where  a  jury  is  summoned.  Such  a  provision  must 
have  been  intentionally  omitted,  as  there  is  a  subsequent  part  of 
the  section  which  entitles  the  landowner  to  recover  the  amount 
demanded,  with  costs,  in  case  the  Company  neglect  to  summon  a 
jury.  There  was  no  necessity  on  the  part  of  the  Company  to  make 
an  offer  of  any  amount  of  compensation.  The  provision  as  to 
assessing,  by  means  of  a  jury  or  arbitrator,  compensation  for  lands 
about  to  be  taken  by  the  Company  or  injuries  about  to  be  inflicted 
by  their  works  (which  are  comprised  in  ss.  38  to  56,  both  inclusive) 
do  not  apply  to  cases  where  the  lands  have  already  been  taken  or 
already  injured  by  the  Company.  The  sole  provision  as  to  giving 
compensation  for  past  takings  or  injuries  is  contained  in  sect.  68. 
The  enactment  as  to  lands  to  be  taken  and  as  to  lands  taken  vary 
materially.  Sect.  38  directs  the  promoters,  in  the  case  of  lands  to 
be  taken  by  them,  to  state  what  amount  they  are  willing  to  give  by 
way  of  compensation  before  the  jury  is  summoned;  and  sect.  51 

(1)  Ante,  p.  212  (20  L.  J]  0.  P.  236). 
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Thk  South    says,  that  in  every  such  inquiry  before  a  jury,  where  the  jury  give 

railway     &  greater  sum  than  the  sum  previously  offered  by  the  promoters  of 

Company     ^  un(jerta]ring  as  compensation,  all  the  costs  of  the  inquiry  shall 

Richardson,  be  borne  by  the  promoters.     Now,  under  sect.  68,  it  is  not  necessary 

for  the  promoters,  in  the  case  of  lands  already  taken  or  injured, 

to  make  any  previous  offer  of  an  amount  of  compensation.    If  no 

offer  had  been  made  by  the  promoters,  sect.  51  could  not  possibly 

apply. 

(Alderson,  B. :  If  no  offer  is  made,  is  not  the  verdict  of  the  jury 
given  for  a  greater  sum  than  the  sum  previously  offered  ?) 

[  123  ]  The  jury  might  have  found  that  no  damage  had  been  sustained  : 
Reg.  v.  The  Lancaster  and  Preston  Junction  Railway  Company  (1). 
It  has  been  decided  that  the  notice  required  by  sect.  88  is  not 
necessary  to  be  given  in  proceedings  under  sect.  68 :  Railstone  v. 
The  York,  Newcastle  and  Berwick  Railway  Company  (2). 

(Patteson,  J. :  There  was  no  question  there  as  to  costs. 

Coleridge,  J. :  The  Court  of  Common  Fleas  below  seem  to  have 
taken  up  the  doubt  I  expressed  in  the  case  you  have  cited. 

Alderson,  B. :  By  section  68  the  matter  is  to  be  settled  by  a  jury 
summoned  in  the  manner  "  herein  provided  ;  "  that  must  mean  as 
provided  in  the  previous  sections,  as  there  is  no  subsequent  provision 
as  to  summoning  a  jury. 

Parke,  B. :  It  must  mean  the  previous  sections.  Several  of  the 
previous  sections  are  applicable.  Why  is  not  the  clause,  sect.  61, 
as  to  costs,  applicable  also  ?  If  it  be  not,  this  would  be  the  conse- 
quence, that  if  the  Company  take  the  land  without  negotiation  they 
might  get  off  without  costs,  but  if  they  proceed  properly  and  bargain 
for  it,  they  would  be  liable  for  costs.) 

Costs  cannot  be  given  without  express  words  in  an  Act  of 
Parliament:  Corrigall  v.  The  London  and  Blachvall  Railway 
Company  (s). 

Butt,  for  the  defendant  in  error,  the  plaintiff  below,  was  not 
called  upon. 


(1)  66  B.  R  560  (6  Q.  B.  759). 

(2)  81  B.  B.  657  (15  a  B.  404), 


(3)  5  Man.  &  G.  219. 
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Parkb,  B. :  The  South 

Eastern 
We  are  all  of  opinion  that  the  judgment  must  be  affirmed,  upon     Railway 

Company 
a  very  clear  view  of  the  provisions  of  the  statute.     The  plaintiff's  «. 

lands  have  been  injuriously  affected  by  the  execution  of  the  works  I0HABDfl0N- 
of  the  defendants,  and  they  the  promoters  have  made  no  satisfac- 
tion for  the  injury,  under  the  earlier  provisions  of  the  Act.  The 
plaintiff,  therefore,  is  clearly  entitled  to  have  compensation  given 
him  under  sect.  68.  Now,  that  section  provides  for  three  states  of 
things :  First,  where  the  amount  claimed  is  under  50Z.,  then  the 
compensation  must  be  settled  before  two  justices.  Secondly, 
where  the  claim  exceeds  502.  and  the  claimant  chooses  to  have  the 
amount  settled  by  arbitration,  the  provision  is,  that  "  the  same 
shall  be  settled  by  arbitration  in  the  manner  herein  provided." 
There  are  no  subsequent  provisions  in  the  Act  for  arbitration ; 
therefore,  this  part  of  the  section  must  refer  to  the  previous  pro- 
visions with  respect  to  arbitration,  and  among  them  there  is  a 
clause  as  to  the  costs  of  arbitration.  Thirdly,  sect.  68  provides, 
that  if  a  party  chooses  to  have  the  claim  settled  by  a  jury,  a 
warrant  is  to  be  issued  by  the  Company  to  the  sheriff,  "  to  summon 
a  jury  for  settling  the  same  in  the  manner  herein  provided."  There 
is  no  subsequent  provision  in  the  Act  for  summoning  a  jury.  The 
provisions  respecting  the  summoning  a  jury  are  contained  in  ss.  51, 
52,  and  other  clauses.  Sect.  68,  therefore,  clearly  applies,  amongst 
others,  to  ss.  51  and  52;  and  sect.  51  provides  that  on  every 
inquiry  before  a  jury  under  this  statute  (for  that  is  the  meaning  of 
the  expression  "  on  every  such  inquiry  ")  "  where  the  verdict  of  the 
jury  shall  be  given  for  a  greater  sum  than  the  sum  previously 
offered  by  the  promoters  of  the  undertaking,  all  the  costs  of  such 
inquiry  shall  be  borne  by  the  promoters  of  the  undertaking."  This 
is  a  case  in  which  it  is  averred  by  the  declaration  that  an  offer  had 
been  made  by  the  Company  of  60!.,  and  that  a  verdict  has  been 
given  for  a  greater  sum.  We  think,  therefore,  that  the  plaintiffs 
are  entitled  to  their  costs  of  the  inquiry  in  consequence  of  sect.  68 
incorporating  sections  51  and  52  into  itself.  It  is  not  necessary  for 
us  to  say  what  the  decision  would  have  been,  if  no  offer  had  been 
made  by  the  Company.  It  was  urged  in  argument  that  there  was 
a  provision  as  to  costs  in  sect.  68  itself,  limited  to  a  certain  event 
only ;  and  that,  therefore,  it  cannot  be  supposed  that  a  claimant  is 
to  have  costs  in  any  other  event.  But  it  was  necessary,  in  the 
case  where  the  promoters  neglect  to  summon  a  jury,  that  the  mode 
of  getting  the  costs  should  be  specified,  as  such  a  case  would  not 
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Thr  South    fall  within  either  the  jury  or  arbitration  clauses  of  the  statute,  so 

Eabtkbn 

as  to  enable  him  to  get  his  costs  under  these  provisions.  It  is  not 
necessary  for  us  to  say  whether  we  concur  *in  the  opinion  of  the 
Court  of  Common  Pleas,  that  the  case  of  Railstone  v.  The  York, 
Newcastle  and  Berwick  Railway  Company  was  wrongly  decided,  for 
that  case  may  be  good  law,  and  yet  the  decision  in  this  -case  may 
be  also  correct. 

,  Judgment  affirmed. 


Railway 

Company 

v. 

Richardson 

[  *124  ] 


IN  THE  COURT  OF  COMMON  PLEAS. 


1851. 
Juned. 

[11C.  B. 
172] 


CROFTS   v.  WILLIAM  BEALE(l). 

(11  C.  B.  172—175 ;  S.  C.  20  L.  J.  C.  P.  186;  15  Jur.  709 ;  17  L.  T.  144.) 

In  assumpsit  by  payee  against  maker,  on  a  promissory  note  payable  on 
demand,  with  interest, — the  defendant  pleaded,  that  the  note  was  made  by 
the  defendant  as  a  collateral  security  for  a  debt  due  from  one  J.  S.  to  the 
plaintiff ;  that  the  defendant  was  not,  at  the  time  of  making  the  note,  or 
ever,  liable  to  pay  the  debt,  or  to  give  the  note  as  a  security  for  the  same ; 
and  that  there  never  was  any  other  consideration  for  the  making  of  the  note, 
save  as  aforesaid :  Held,  a  sufficient  plea  of  no  consideration,  after  verdict. 

Assumpsit  on  a  promissory  note  made  by  the  defendant,  payable 
to  the  plaintiff,  on  demand,  for  4001.  with  interest  at  5  per  cent, 
per  annum. 

Plea,  that  the  note  was  made  by  the  defendant,  at  the  request  of 
the  plaintiff,  as  a  collateral  security  for  a  debt  of  1,000/.  due  from 
one  John  Beale  to  the  plaintiff;  and  that  the  defendant  was  not,  at 
the  time  of  making  the  note,  or  ever,  liable  to  pay  the  said  debt,  or 
to  give  the  note  as  a  collateral  security  for  the  same ;  and  that 
there  never  was  any  other  value  or  consideration  for  the  giving  or 
making  of  the  said  note,  save  as  aforesaid. 

The  plaintiff  replied  de  injuria. 

At  the  trial  before  Williams,  J.,  at  the  first  sitting  for  Middlesex 
in  this  Term,  to  prove  the  plea,  the  defendant  called  John  Beale, 
who  stated  that  he  was  indebted  to  the  plaintiff  in  the  sum  of 
1,0001.,  and  that,  being  pressed  for  payment,  and  a  writ  having 
issued  against  him  at  the  suit  of  the  plaintiff,  he  and  the  defendant 
gave  the  plaintiff  their  joint  and  several  note,  being  the  note 
declared  on. 

The  learned  Judge  told  the  jury,  that,  if  the  note  was  given  to 


(1)  Commented  on  in  Cvrriev.  Misa 
(1875)  L.  R.  10  Ex.  153,  164  ;  S.  C.  1 
App.  Cas.  154  ;  distinguished  in  Creara 


v.  Hunter  (1887)  19  Q.  B.  D.  341,  346, 
56  L.  J.  Q.  B.  518 ;  and  see  Bills  of 
Exchange  Act,  1882,  s.  27.— J.  G.  P. 
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prevent  legal  proceedings  against  John  Beale,  there  was  a  sufficient  Crofts 
consideration  for  it.  The  jury,  however,  returned  a  verdict  for  Beale. 
the  defendant. 

W.  H.  Watson  now  moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  evidence,  or  for  judgment  non 
obstante  veredicto,  on  the  ground  that  the  plea,  if  proved,  was 
no  answer  to  the  action : 

There  was  no  evidence  to  show  that  the  note  was  given  at  the 
♦instance  of  the  plaintiff.  [  •17$  ] 

(Crbsswell,  J. :  Is  a  pre-existing  debt  of  a  third  person  a  good 
consideration  for  the  giving  of  a  bill  or  note,  without  any  agreement 
for  forbearance  ?) 

There  was  pressure :  a  writ  had  issued. 

(Jbbvis,  Gh.  J. :  The  note  was  payable  on  demand.) 

The  note  was  given  as  a  collateral  security  for  a  debt :  that  might 
have  been  in  consideration  of  a  former  agreement. 

(Jbbvis,  Gh.  J. :  We  cannot  assume  that  there  was  any  considera- 
tion other  than  that  stated  in  the  plea.  In  Byles  on  Bills  (l),  it  is 
said,  that,  "  if  a  note  be  payable  immediately,  it  is  conceived  that  the 
pre-existing  debt  of  a  stranger  would  not  be  a  consideration,  unless 
credit  had  been  given  to  the  original  debtor  at  the  maker's  request.") 

In  Child*  v.  Monin8(2),  it  was  held  that  a  promissory  note,  by 
which  the  makers,  as  executors,  jointly  and  severally  promised  to 
pay  on  demand,  with  interest,  rendered  them  personally  liable. 
And  Dallas,  Gh.  J.,  said :  "  If  they  meant  to  limit  their  liability, 
why  did  they  not  add  to  the  words  as  executors,  the  words  '  out  of 
the  estate  of  Thomas  Taylor  ? '  But  they  promise  absolutely,  and 
further  add  an  engagement  to  pay  interest :  when,  therefore,  by  the 
engagement  to  pay  interest,  they  have  induced  the  plaintiff  to 
suspend  his  clear  and  admitted  demand,  by  so  doing  they  make  the 
promise  personal  and  individual.'1 

(Maule,  J.:  You  say  that  the  taking  of  the  note  necessarily 
imports  that  some  time  must  be  given.) 

Tea.  In  Sison  v.  Kidman  (3),  a  plea  almost  in  terms  the  same  as 
this,  was  held  to  disclose  a  good  consideration. 

(1)  6th  ed.  p.  96,  note  (p).  (3)  3  Man.  &  G.  810. 

(2)  23  B.  B.  513  (2  Brod.  &  B.  400). 

40— a 
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Crofts  (Maule,  J. :  There,  the  plea  was,  that  the  defendant  never  had 

Bealr.       an7  value  or  consideration  for  the  note :  it  admits  that  there  was  a 
consideration,  but  alleges  that  the  defendant  had  none. 

Jervib,  Gh.  J. :  The  language  of  the  plea  is  somewhat  differently, 
[  *174  ]      and  evidently  *more  correctly  stated  in  the  report  in  the  Law  Journal 
than  in  the  other  books.) 

In  PopleweU  v.  Wilson  (l),  a  note  to  pay  for  the  debt  of  another,  was 
held  to  be  a  good  note  within  the  statute  8  Anne,  c.  9.  Why 
should  not  a  man  bind  himself  by  a  promissory  note  to  pay  the 
debt  of  a  third  person  ? 

(Jervis,  Gh.  J. :  No  doubt :  but  I  think  this  is  a  sufficient  plea 
of  no  consideration.  There  is  no  ground  for  a  rule  for  judgment 
non  obstante  veredicto.  As  to  the  other  point,  we  will  confer  with 
my  brother  Williams.) 

It  was  afterwards  intimated  by  the  Court  that  the  rule  might  go 
for  a  new  trial. 

June  14.  BramweU  and  Wildes  showed  cause  : 

The  case  was  properly  left  to  the  jury,  and  they  were  warranted 
in  finding  as  they  did.  There  clearly  was  no  consideration  at  the 
time  the  note  was  given.  In  1  Wms.  Saund.  210  c,  note  (c),  it  is 
said,  that,  "  In  all  cases  of  forbearance  to  sue,  such  forbearance 
must  be  either  absolute  (2),  or  for  a  definite  time  (3),  or  for  a  reason- 
able time  (4) ;  forbearance  for  a  little  (5),  or  for  some  time  (6),  is  not 
sufficient."  There  clearly  is  no  consideration  for  payment 
immediately,  and  no  agreement  to  forbear  for  any  time. 

W.  H.  Watson  and  Selfe,  in  support  of  the  rule,  submitted  that 
the  fact  of  proceedings  having  already  been  commenced  against 
John  Beale,  proved  that  there  must  have  been  some  forbearance, 
[  *175  J  and  dispensed  with  the  necessity  *of  showing  a  contract  to  forbear 
for  any  definite  time.  They  also  relied  upon  the  fact  of  the  note 
providing  for  the  payment  of  interest,  and  referred  to  Lord  Ghief 
Justice  Dallas's  judgment  in  Child  v.  Monins. 

(1)  1  Stra.  264.  (4)  1  Roll.  Abr.  24,  pi.  33,  Johnson 

(2)  Mapes  v.  Sidney,  Cro.  Jac.  683.  v.  WhitchcoU. 

(3)  Fisher  v.  Richardson,  Cro.  Jac.  (5)  1  Boll.  Abr.  23,  pi.  26. 
47.                                                                        (6)  lb.  23,  pi.  26. 


vol.  lxxxvii.]         1851.     C.  P.     11  C.  B.  175.  62 

Jervib,  Ch.  J. :  Crofts 

r. 

I  see  no  ground  for  disturbing  this  verdict.  The  jury  have,  in  Bbalb. 
effect,  found  that  the  collateral  security  was  the  only  consideration. 
When  the  jury,  as  men  of  business,  looked  at  the  written  contract, 
they  naturally  and  very  properly  concluded  that  it  expressed  all 
that  the  parties  meant  to  agree.  I  cannot  say  that  they  have  come 
to  a  wrong  conclusion. 

Mauls,  J. : 

It  was  a  case  for  the  jury  :  and  I  am  far  from  thinking  that  they 
have  done  wrong. 

Crbbbwbll,  J.,  concurred. 

Talfourd,  J. : 

I  also  think  the  jury  came  to  a  correct  result  in  this  case. 
The  fallacy  on  the  part  of  the  plaintiff,  is,  in  confounding  a  hope 
or  expectation  of  forbearance,  with  a  consideration  to  forbear. 

_  Rule  discharged. 

KOSETTO  and  Others  v.  GTJKNEY(l).  185i. 

(11  C.  B.  176—191 ;  S.  C.  20  L.  J.  C.  P.  257 ;  15  Jur.  1177  ;  17  L.  T.  242.)  Ma*  30- 

As  a  general  rule,  where  the  whole  or  any  part  of  a  cargo  (haying  suffered         f  176  J 
sea  damage)  is  practically  capable  of  being  sent  in  a  marketable  state  to  its 
port  of  destination,  the  master  cannot  sell,  nor  can  the  assured  recover  as 
for  a  total  loss. 

If  the  damage  cannot  be  repaired  without  laying  out  more  money  than 
the  thing  is  worth,  the  reparation  is  impracticable,  and  therefore,  as  between 
the  underwriters  and  the  assured,  impossible :  if  it  can,  the  cargo  is  then 
practically  capable  of  being  sent  in  a  marketable  state  to  its  port  of  destina- 
tion, the  master  cannot  sell  it,  and  the  assured  cannot  recover  as  for  a  con- 
structive total  loss.  The  same  rule  applies,  if  a  part  only  of  the  cargo  can 
be  saved. 

A  cargo  consisting  of  3,700  quarters  of  wheat,  valued  at  6,400/.,  was 
insured  on  a  voyage  from  Odessa  to  Liverpool.  Shortly  after  she  sailed, 
the  vessel  received  sea  damage,  and  was  compelled  to  put  back  to  refit.  The 
repairs  and  expenses  amounted  to  1,800/.,  to  raise  which  the  master 
hypothecated  the  ship  and  cargo  for  1,850/.  by  a  bottomry-bond  payable 
ten  days  after  her  arrival  at  the  port  of  delivery.  The  ship  again  sailed, 
and,  before  her  arrival,  was  wrecked,  and  carried  into  Cork  by  salvors, 
where,  the  cargo  being  found  to  be  considerably  damaged,  and  the  vessel  not 
worth  repairing,  both  were  sold. 

The  jury  found  that  about  one  half  of  the  wheat  might  have  been  dried, 

(1)  Approved  in  Farnuwrth  v.  Hyde      Wallace  (1885)  10  App.  Gas.  404,  417, 
(Ex.  Ch.,  1866)  L.  R.  2  0.  P.  204,  36      54  L.  J.  Q.  B.  497.— J.  G.  P. 
L.  J.    C.  P.  33;    cited,  Suendsen  v. 
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Rosktto  and  conveyed  from  Cork  to  Liverpool,  at  a  cost  less  than  its  value  on  its 

v.  arrival  at  Liverpool. 

Gubnby.  rj^  ve88ei  an<i  cargo  were  taken  possession  of  by  the  Court  of  Admiralty 

(who  directed  their  sale),  by  whom  450/.  and  costs  were  awarded  to  the 
salvors,  and  1,881/.  and  costs  to  the  holders  of  the  bottomry-bond: 

Held,  that  the  evidence  disclosed  a  partial  loss  only  :  that,  in  ascertaining 
whether  or  not  it  was  practicable  to  send  the  whole  or  any  part  of  the  cargo 
to  its  port  of  destination  in  a  marketable  state,  the  jury  were  bound  to  take 
into  consideration  the  cost  of  unshipping  the  cargo,  the  cost  of  drying  and 
warehousing  it,  the  cost  of  transhipping  it  into  a  new  bottom,  and  the  cost 
of  the  difference  of  transit,  if  it  could  only  be  effected  at  a  higher  than  the 
original  rate  of  freight, — adding  the  salvage  allowed  in  proportion  to  the 
value  of  the  cargo  saved;  but  not  the  debt  and  costs  paid  to  the  holders  of 
the  bottomry-bond :  and  that  the  loss  would  be  total  or  partial,  as  the 
aggregate  of  these  exceeded  or  fell  short  of  the  value  of  the  cargo  when 
delivered  at  the  port  of  discharge. 

Assumpsit  on  a  policy  of  insurance  effected  by  the  plaintiffs,  as 
agents  of  Messrs.  Jump  &  Co.  of  Odessa,  on  the  27th  of  July,  1848, 
with  the  Alliance  Marine  Assurance  Company,  on  3,700  quarters 
of  wheat,  valued  at  6,4001.,  on  board  the  Hebe,  at  and  from  Odessa 
to  the  United  Kingdom ;  with  a  warranty  free  from  average,  unless 
[  *177  ]  general,  or  the  ship  should  be  stranded ;  *and  alleging  a  total  loss 
by  perils  of  the  sea,  and  an  abandonment  by  the  assured. 

Fleas :  First,  as  to  so  much  of  the  causes  of  action  in  the  declara- 
tion as  related  to  total  loss,  that  the  wheat  was  not  wholly  lost ; 
secondly,  except  so  far  as  related  to  the  wheat  having  been  wholly 
lost,  payment  into  Court  of  8,5051.,  and  no  damages  ultra. 

Replication,  damages  ultrd. 

The  cause  was  tried  before  Piatt,  B.,  at  the  last  Spring  Assizes 
at  Liverpool,  when  the  following  facts  appeared  in  evidence  :  The 
Hebe  sailed  from  Odessa  for  Liverpool,  on  the  18th  of  July,  1848, 
having  the  wheat  in  question  on  board,  in  bulk.  On  the  29th,  she 
was  stranded  near  Constantinople.  She  was  got  off,  and  repaired 
at  an  expense  of  1,800/.,  for  which  the  master  gave  a  bottomry- 
bond  for  1,850/.,  payable  ten  days  after  the  ship's  arrival  at  her 
.port  of  discharge.  By  the  charter-party,  which  was  put  in,  the 
ship  was  to  call  at  Cork  or  Falmouth  for  orders.  The  Hebe  sailed 
again  from  Constantinople  on  the  11th  of  November,  1848.  Arrived 
in  the  Bristol  Channel,  she  met  with  bad  weather,  and  the  master 
bore  up  for  Cork,  when  the  vessel  was  stranded  in  the  Cove,  and 
was  obliged  to  have  her  main  and  foremasts  cut  away.  In  this 
disabled  state,  she  was  towed  into  the  harbour  at  Cove  by  a  steamer 
called  the  Sabrina,  and  a  boat  belonging  to  the  coast-guard.  The 
cargo  w;as  landed  at  a  warehouse  at  Cove,  in  a  very  damaged  con- 
dition, and  afterwards  carried  in  lighters  to  Cork,  and  sold. 
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It  appeared  that  about  1,700  quarters  of  the  wheat  might  have  Rosetto 
been  kiln-dried  and  rendered  fit  for  shipment  to  Liverpool,  its  gurnet. 
port  of  destination,  at  a  comparatively  small  expense,  about  8002. 

The  cargo  produced  on  the  sale,  after  deducting  the  expenses 
incurred,  8,0822.  19a.,  and  the  ship  8802.  18a.  6d. 

The  owners  of  the  Sabrina  claimed  for  salvage  8,0002.,  and  the       [178] 
officer  of  the  coast-guard  1,0002. 

Proceedings  were  instituted  in  the  Admiralty  Court,  under  whose 
direction  the  sale  took  place ;  and  ultimately  that  Court  awarded 
to  the  salvors  4502.,  and  to  the  holders  of  the  bottomry-bond  1,8812., 
and  costs. 

In  answer  to  a  question  from  the  learned  Judge,  the  jury  said, 
that,  on  the  1st  of  January,  1849,  the  plaintiffs  might  have  dried 
and  caused  to  be  conveyed  from  Cork  to  Liverpool  the  1,700 
quarters,  at  a  cost  less  than  their  value  on  their  arrival  at  Liver- 
pool. And  they  further  found  that  a  prudent  uninsured  owner 
would  not  have  entered  into  the  controversies  at  Cork,  for  the 
purpose  of  recovering  possession  of  the  wheat. 

A  verdict  was  thereupon  taken  for  the  plaintiffs,  with  leave  for 
the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  loss  was  not  total. 

W.  H.  Watson,  in  Easter  Term  last,  obtained  a  rule  nisi  to 
enter  a  nonsuit  or  a  verdict  for  the  defendant,  or  for  a  new  trial. 
He  submitted  that  the  evidence  disclosed  a  clear  case  of  partial 
loss  only :  and  he  cited  Thornely  v.  Hebson  (1)  and  Navone  v. 
Haddon(2). 

Knowles,  Crompton,  and  Blackburn,  showed  cause : 

The  vessel,  upon  being  brought  into  Cork  by  the  salvors,  was  a 
perfect  wreck,  and,  by  the  9  &  10  Vict.  c.  99,  s.  19,  both  ship  and 
cargo  were  subject  to  the  jurisdiction  of  the  Admiralty  Court,  till 
compensation  was  made  to  the  salvors,  or  bail  given  on  the  part 
of  the  owners.  The  cargo  being  in  this  predicament,  and  in  a 
damaged  state,  so  as  to  render  it  impossible  to  pursue  the  adventure, 
that,  within  all  the  authorities,  amounts  to  a  constructive  *total  [  *179  ] 
loss.  In  Roux  v.  Salvador  (3),  hides  insured  from  Valparaiso  to 
Bordeaux,  free  of  particular  average,  unless  the  ship  were  stranded, 
arriving  at  Bio  de  Janeiro,  on  their  way  to  Bordeaux,  in  a  state  of 
incipient  putridity,  occasioned  by  a  leak  in  the  ship,  were  sold  for 

(1)  21  R.  R.  381  (2  B.  &  Aid.  513).  (3)  43  R.  R.  638  (3  BiDg.  N.  C.  266). 

(2)  82  R.  R.  267  (9  0.  B.  30). 
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Rosbtto     a  fourth  of  their  value  at  Rio,  because,  by  the  process  of  putrefac- 
Gubnby.      tion,  they  would  have  been  destroyed  before  they  could  have 
arrived  at  Bordeaux :  the  assured  received  the  news  of  the  damage 
to  the  hides,  and  of  their  sale,  at  the  same  time :  and  it  was  held 
that  the  assured  might  recover  as  for  a  total  loss,  without  abandon- 
ment.   Lord  Abinger,  delivering  the  opinion  of  the  court  of  error, 
in  a  most  luminous  judgment,  lays  down  the  rule  as  to  partial  or 
total  loss,  in  a  manner  which  has  ever  since  governed  these  cases. 
"  The  existence,"  he  says,  "of  the  goods,  or  any  part  of  them,  in 
specie,  is  neither  a  conclusive,  nor,  in  many  cases,  a  material  cir- 
cumstance to  that  question.     If  the  goods  are  of  an  imperishable 
nature,  if  the  assured  become  possessed,  or  can  have  the  control  of 
them,  if  they  still  have  an  opportunity  of  sending  them  to  their 
destination,  the  mere  retardation  of  their  arrival  at  their  original 
port  may  be  of  no  prejudice  to  them  beyond  the  expense  of  re-ship- 
ment in  another  vessel.     In  such  a  case,  the  loss  can  be  but 
a  partial  loss,  and  must  be  so  deemed,  even  though  the  assured 
should,  for  some  real  or  supposed  advantage  to  themselves,  elect  to 
sell  the  goods  where  they  have  been  landed,  instead  of  taking 
measures  to  transmit  them  to  their  original  destination.    But,  if 
the  goods,  once  damaged  by  the  perils  of  the  sea,  and  necessarily 
landed  before  the  termination  of  the  voyage,  are,  by  reason  of  that 
damage,  in  such  a  state,  though  the  species  be  not  utterly  destroyed, 
that  they  cannot  with  safety  be  re-shipped  into  the  same  or  any 
[  *180  ]      other  vessel ;  if  it  be  certain,  that,  before  the  termination  *of  the 
original  voyage,  the  species  itself  would  disappear,  and  the  goods 
assume  a  new  form,  losing  all  their  original  character:  if,  though 
imperishable,  they  are  in  the  hands  of  strangers,  not  under  the 
control  of  the  assured ;  if,  by  any  circumstances  over  which  he  has 
no  control,  they  can  never,  or  within  no  assignable  period,  be 
brought  to  their  original  destination :  in  any  of  these  cases,  the 
circumstance  of  their  existing  in  specie  at  that  forced  termination 
of  the  risk,  is  of  no  importance.     The  loss  is,  in  its  nature,  total 
to  him  who  has  no  means  of  recovering  his  goods,  whether  his 
inability  arises  from  their  annihilation,  or  from  any  other  insuperable 
obstacle." 

(Crbsswell,  J. :  Must  not  the  hostile  control  there  spoken  of,  have 
arisen  out  of  a  peril  insured  against  ?) 

Damaged  goods  in  the  hands  of  salvors,  it  is  submitted,  do  fal 
within  the  rule  laid  down  in  that  judgment. 
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(Jervis,  Gh.  J. :  Suppose  the  corn  not  injured  at  all ;  but  the  Rosetto 
ship  damaged :  would  the  detention  of  the  ship  by  reason  of  the  gu^et. 
bottomry-bond,  be  a  loss  of  the  cargo  within  this  policy  ?) 

The  original  detention  here  was  not  the  result  of  the  hypothecation. 
[They  cited  Irving  v.  Manning  (1)  and]  Holdsworth  v.  Wise  (2),  [  1*1  ] 
where  a  ship,  being  in  a  very  leaky  state,  was  deserted  at  sea  by 
her  crew,  acting  bona  fide  for  the  preservation  of  their  lives,  and 
was,  on  the  following  day,  found  and  taken  possession  of  by  the 
crew  of  another  vessel,  who  succeeded  in  taking  her  into  port, 
where  she  was  repaired,  and  afterwards  sent  to  this  country,  but 
subject  to  claims  for  salvage  and  repairs  equal  to  or  exceeding  her 
value, — it  was  held  that  the  owners,  having  given  notice  of  abandon- 
ment before  they  received  any  tidings  of  the  ship's  safety,  were 
entitled  to  recover  against  the  underwriters  as  for  a  total  loss. 

(Jervis,  Gh.  J. :  There,  there  was  at  the  time  a  total  loss.) 

So  here,  there  was  a  total  loss :  the  wheat  was  out  of  the  control       [  182  ] 
of  the  assured,  who  had  no  means  of  getting  it,  but  by  paying  more 
than  it  was  worth. 

(Cresswbll,  J. :  The  underwriter  does  not  insure  against  a  loss 
by  hypothecation.) 

In  Gernon  v.  The  Royal  Exchange  Assurance  (a),  it  was  held,  that, 
if  a  cargo  be  so  much  damaged  that  it  is  not  fit  to  be  sent  forward 
to  a  market,  the  assured  may  abandon  as  a  total  loss.  In  Navone 
v.  Haddon  (4),  the  facts  found  were,  as  the  Lord  Chief  Justice  in 
his  judgment  observes,  that  the  silk  was  only  partially  damaged, 
no  one  package  being  so  injured  as  in  the  result  to  lead  to  its  entire 
destruction ;  but  the  whole  might  have  been  forwarded  as  silk,  in 
a  reasonable  time,  and  at  a  reasonable  expense :  and  it  was  never 
out  of  the  control  of  the  assured.  Here,  however,  the  wheat  was 
as  much  lost  to  the  assured  as  if  it  had  been  at  the  bottom  of 
the  sea. 

(Jervis,  Gh.  J.:  Has  it  ever  been  pointedly  decided  that  the 
question  of  what  a  prudent  uninsured  owner  would  do,  applies  to 
the  case  of  goods  ?) 

(1)  73  E.  E.  69  (2  0.  B.  784).         (3)  16  E.  R  630  (6  Taunt.  383). 

(2)  31  E.  E.  299  (7  B.  &  C.  794).       (4)  82  E.  E.  267  (9  0.  B.  30). 
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Rosbtto      No.    On  the  day  on  which  the  Admiralty  Court  decreed  a  sale  of 

.  Gurnet.      the  flWp  and  cargo,  the  whole  became  lost  by  a  peril  of  the  sea, 

with  benefit  of  salvage :  and  the  assured  may  recover  for  loss  by 

salvage,  although  it  be  not  specifically  alleged  as  a  loss  in  the 

declaration  (l). 

(Jbrvis,  Gh.  J. :  The  same  consequence  would  follow,  according 
to  your  argument,  even  though  the  wheat  was  not  damaged  at  all.) 

It  must  undoubtedly  go  that  length. 

(Cresswell,  J. :  And  even  though  the  sale  produced  the  full 
value  ?) 

Not  BO. 

(Cresswell,  J. :  Is  there  such  a  thing  as  a  loss  by  sale  in  the 
Admiralty  Court  ?) 

In  Go88  v.  Withers  (2),  in  a  case  of  capture  and  recapture,  the 
assured  on  goods  was  held  entitled  to  recover  as  for  a  total  loss. 
[They  cited  Reirner  v.  Ringrose  (3),  and  submitted  that  at  all  events, 
~  183  ]  the  proper  question  had  not  been  submitted  to  the  jury.]  In 
estimating  whether  or  not  it  would  be  practicable  to  forward  the 
cargo  to  its  destination,  they  should  take  into  the  account,  not  only 
the  amounts  for  which  the  ship  and  cargo  were  pledged  in  the 
Admiralty  Court,  viz.  to  the  salvors  and  the  holders  of  the  bottomry- 
[  *184  ]  bond,  but  also  the  cost  of  unshipping  *the  cargo  and  transhipping 
it  into  a  new  bottom,  the  expense  of  drying  and  warehousing,  and 
the  difference  in  the  cost  of  transit,  if  any.  If  these  exceed  the 
value  at  the  port  of  destination,  the  loss  clearly  is  a  total  loss. 

W.  H.  Watson  and  Hugh  Hill,  in  support  of  the  rule : 

This  was  clearly  a  case  of  average  loss  only,  for  which  the  under- 
writers, under  the  terms  of  this  policy,  are  not  liable.  The  jury 
find  that  1,700  quarters  of  the  wheat  might  at  a  moderate  expense 
have  been  rendered  fit  to  proceed  to  their  destination.  The  salvage 
is  not  to  be  cast  upon  the  underwriters :  Birkley  v.  Presgrave  (4). 
Nor  can  a  partial  be  turned  into  a  total  loss,  by  expenses  incurred 

(1)2  Arnould  on  Insurance,  p.  1339,  (2)  2  Burr.  683 ;  2  Ld.  Ken.  325. 

citing  Cart/  v.  A7«y,   Rep.  t.  Hardw.  (ft)  80  R.  R  280  (6  Ex.  263). 

304  [see  Arnould,  7th  ed.  p.  1459].  (4)  6  R.  R.  256  (1  East,  220). 
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in  the  Admiralty  Court.     [They  cited  Thornelyv.  Hebson  (i).]     The      Robktto 
underwriters  on  goods  are  not  liable  for  goods  necessarily  sold  to      gubkbv. 
raise  money  to  repair  the  ship,  disabled  by  a  peril  of  the  sea : 
Powell  v.  Gudgeon  (2) ;  Sarquy  v.  Hobson  (3) ;  Benson  v.  Chapman  (4). 

(Williams,  J. :  That  is  not  disputed.) 

The  master  is  bound  to  carry  goods  to  their  destination,  so  *longas  [  *185  ] 
they  are  capable  of  being  carried,  or  may  be  made  so  at  a  reason- 
able amount  of  labour  and  expense :  Shipton  v.  Thornton  (5) ;  Vlier- 
boom  v.  Chapman  (6).  Here,  at  all  events,  the  1,700  quarters  might 
and  ought  to  have  been  forwarded,  and  then  the  master  would  have 
performed  his  contract,  and  earned  freight. 

Cur.  adv.  vult. 

Jervis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

The  question  in  this  case  was,  whether  the  loss  was  partial  or 
total.  If  total,  the  verdict  for  the  plaintiffs  mast  stand  :  if  partial, 
the  defendant  will  be  entitled  to  succeed,  provided  he  has  paid  into 
Court  an  amount  sufficient  to  cover  the  average  loss,  and  the 
learned  Judge  has  properly  left  to  the  jury  the  questions  upon 
which  the  distinction  between  a  total  and  a  partial  loss  depends. 

Upon  consideration,  we  are  of  opinion,  that  the  loss  cannot,  as 
it  now  appears  upon  the  evidence,  be  considered  to  be  total, — that 
the  evidence  shows  it  to  be  partial  only :  but,  inasmuch  as  the  true 
test  between  a  total  and  a  partial  loss  was  not,  in  our  opinion, 
submitted  to  the  jury,  there  can  only  be  a  new  trial. 

The  facts  of  the  case  are  in  some  respects  complicated ;  but  the 
application  of  a  few  well-known  principles  will  clear  it  of  all  diffi- 
culty, without  entering  into  a  minute  examination  of  the  various 
authorities  which  range  within  the  general  principles  referred  to. 

The  subject-matter  of  the  insurance,  is,  a  cargo  of  wheat, 
shipped  in  bulk,  and  insured  in  bulk,  and  upon  *  which,  therefore,  [  *186  ] 
the  loss  is  an  average  upon  the  whole,  and  not  total  on  part,  if  a 
part  of  such  cargo  be  wholly  destroyed  by  perils  of  the  sea :  HiUs 
v.  The  London  Assurance  Company  (7).  Being  a  perishable  cargo, 
and  thus  conditioned,  it  arrived  in  Cork  greatly  injured  by  perils 
of  the  sea.     Without  reference  to  the  proceedings  in  the  Court  of 

(1).21  B.  B.  381  (2  B.  A  Aid.  513).  (5)  48  B.  E.  507  (9  Ad.  A  EL  314). 

(2)  17  B.  E.  385  (5  M.  A  S.  431).  (6)  67  E.  E.  582  (13  M.  A  W.  230). 

(3)  26  E.  K.  251  (2  B.  A  C.  7  .  (7)  52  E.  E.  843  (5  M.  A  W.  569). 

(4)  81  E.  B.  346  (2  IJ.  L.  G.  696). 
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BotBTTo      Admiralty,  or  to  the  salvage,  or  to  the  hypothecation,  the  duty  of 
Gurnet,      the  master  was,  under  such  circumstances,  clearly  defined. 

As  a  general  rule,  where  the  whole  or  any  part  of  a  cargo  is 
practically  capable  of  being  sent  in  a  marketable  state  to  its  port  of 
destination,  the  master  cannot  sell,  nor  can  the  assured  recover  as 
for  a  total  loss.  Whether  the  cargo  can  practically  be  forwarded  to 
its  port  of  destination,  involves  a  consideration  of  all  the  circum- 
stances of  each  particular  case :  and  this  word  "  practically,"  as 
explained  by  my  brother  Maule,  in  Moss  v.  Smith  (i),  comprehends 
the  condition  upon  which  the  difference  between  a  total  and  partial 
loss  depends.  "  In  matters  of  business,"  says  that  learned  Judge, 
"  a  thing  is  commonly  treated  as  '  impossible,'  when  it  is  imprac- 
ticable, and  as  *  impracticable,'  when  it  cannot  be  done  without 
laying  out  more  money  than  the  thing  is  worth."  Thus,  if  goods 
are  reduced  to  such  a  state,  by  sea-damage,  as  to  be  worth  nothing 
if  sent  on,  the  master  may  sell  them,  and  the  owner  may  recover 
as  for  a  constructive  total  loss :  Parry  v.  Aberdein  (2).  So,  if,  from 
sea-damage,  the  goods  cease  to  retain  their  original  character,  for 
instance,  from  the  progress  of  putrefaction,  the  master  is  justified 
in  selling,  and  the  assured  may  recover  [as  for]  a  total  loss :  Roux  v. 
Salvador  (a).  On  the  other  hand,  if  the  damage  is  reparable,  the 
[  *187  ]  loss  is  total  *or  partial,  according  to  circumstances.  If  the  damage 
cannot  be  repaired  without  laying  out  more  money  than  the  thing 
is  worth,  the  reparation  is  impracticable,  and  therefore,  as  between 
the  underwriters  and  the  assured,  impossible.  If  it  can,  the  cargo 
is  then  practically  capable  of  being  sent  in  a  marketable  state  to  its 
port  of  destination,  the  master  cannot  sell  it,  and  the  assured 
cannot  recover  as  for  a  constructive  total  loss.  And  the  same  rule 
applies,  if  a  part  only  of  the  cargo  can  be  saved. 

With  respect  to  the  means  of  conveyance,  the  master  is  bound 
by  his  contract  to  carry  the  goods  to  their  destination  in  his  own 
ship.  If  that  ship  is  disabled  in  the  course  of  the  voyage,  and 
cannot  be  repaired  at  all,  or  cannot  be  repaired  in  time  to  save  a 
perishable  cargo,  he  is  impowered,  if  not  bound,  to  send  the  cargo 
on  in  another  bottom,  provided  it  can  be  obtained. 

It  is  not  necessary  to  go  at  greater  length  into  this  subject.  But, 
applying  these  few  general  principles  to  this  case,  if  there  had  been 
no  proceedings  in  the  Admiralty  Court,  when  the  cargo  arrived 
in  Cork  it  would  have  been  the  duty  of  the  master  to  ascertain 

(1)  82  IL  B.  307  (9  C.  B.  94).         (:<)  43  B.  R  638  (3  Bing.  N.  C.  266). 

(2)  33  B.  B.  221  (9  B.  &  C.  411). 
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whether  the  cost  of  unloading  the  cargo  from  the  original  ship,  Bosbtto 
of  drying  and  restoring  it,  and  of  transhipping  it  upon  a  new  gurnet. 
bottom,  the  original  ship  not  being  reparable,  would,  in  the 
aggregate,  exceed  the  value  of  the  restored  cargo  at  its  place  of 
destination.  If  it  would,  then  it  would  not  have  been  practicable 
to  deliver  the  cargo  in  a  marketable  state  at  its  port  of  destination. 
If  it  would  not,  then  the  master  could  not  sell,  and  the  assured 
could  not  recover  as  for  a  constructive  total  loss ;  because  it  was 
practicable  to  deliver  the  cargo,  or  part  of  it,  in  a  marketable  state 
at  the  port  of  discharge. 

It  was  said  in  the  course  of  the  argument,  that  the  cost  of 
carriage  from  Cork  to  Liverpool  ought  also  to  be  taken  into  con- 
sideration, with  a  view  to  ascertain  if  the  expense  of  restoring 
would  exceed  the  value  of  the  *thing  restored  :  and  the  case  of  t  *188  ] 
Reimer  v.  Ringrose, — a  case  lately  determined  in  the  Exchequer ; 
the  judgment  having  been  delivered  by  Alderson,  B.,  on  the  26th 
of  February,  1851  (1), — was  cited  for  that  proposition.  The  point 
was  not  made  in  that  case ;  but,  the  question  being,  whether  a 
cargo  of  wheat  was  totally  or  partially  lost,  the  learned  Baron  is 
reported,  in  the  note  furnished  to  us,  to  have  said :  "  One  point 
made  at  Nisi  Prius,  was,  whether  or  not  it  was  a  total  loss,  in  case 
any  party  uninsured  would  have  conducted  himself,  as  a  reasonable 
man,  in  the  way  in  which  the  plaintiff  had  conducted  himself, — 
that  is,  instead  of  bringing  home  the  cargo  in  a  damaged  state,  and 
putting  himself  to  expense  in  so  doing,  selling  it,  and  receiving  the 
money.  Now,  I  at  that  time  was  of  opinion,  and  am  so  still,  and 
I  believe  the  Court  entirely  concur  with  me,  that  that  was  not  a 
proper  view  of  the  case  to  be  left  to  the  jury  at  all ;  but  that  the  real 
question  to  be  left  to  the  jury  ought  to  have  been,  whether  or  not 
the  corn  was  in  that  state,  that,  if  brought  home,  it  could  have  been 
sold  for  an  amount  exceeding  the  expense  of  bringing  it  home." 

With  great  deference,  we  think  this  is  not  the  correct  rule.  If  the 
voyage  is  completed  in  the  original  ship,  it  is  completed  upon  the 
original  contract,  and  no  additional  freight  is  incurred.  If  the 
master  tranships  because  the  original  ship  is  irreparably  damaged, 
without  considering  whether  he  is  bound  to  tranship,  or  merely  at 
liberty  to  do  so,  it  is  clear  that  he  tranships  to  earn  his  full  freight ; 
and  so  the  delivery  takes  place  upon  the  original  contract.  It  may 
happen  that  a  new  bottom  can  only  be  obtained  at  a  freight  higher 
than  the  original  rate  of  freight.  It  does  not  seem  to  have  been 
(1)  Since  reported,  86  B.  R  280  (6  Ex.  263). 
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Rosetto      settled,  whether,  in  that  case,  the  ship-owner  may  charge  the  cargo 

Gubnky.      with  the  additional  freight.     By  the  French  *law,  he  may  do  so : 

[  *189  ]       and,  as  a  consequence  of  that  rule,  the  increased  freight  would  be 

an  average  loss,  to  be  added  to  the  other  items :  see  Shipton  v. 

Thornton  (l).     In  our  opinion,  to  this  extent,  and  to  this  extent 

only,  the  cost  of  transit  from  Cork  to  Liverpool  should  be  taken  into 

consideration,  in   ascertaining  the  practicability  of  delivering  the 

cargo,  or  part  of  it,  in  a  marketable  state,  at  the  port  of  discharge. 

In  what  respect,  then,  do  the  hypothecation,  the  salvage,  and  the 

proceedings  in  the  Admiralty  Court,  affect  this  case  ? 

There  is  no  doubt  that  the  cargo  is  liable  for  salvage  service ; 
and  it  is  equally  clear  that  underwriters  who  would  have  borne  the 
loss,  had  there  been  no  such  service,  must  contribute  to  that  salvage. 
Whilst  the  rule  prevails,  of  giving  no  more  than  half  the  value  of 
the  property  saved,  a  loss  by  salvage  can  only  be  an  average  loss  ; 
and,  as  the  amount  of  salvage  depends  upon  the  value  of  the 
article  saved,  it  cannot  alter  the  nature  of  the  loss,  whether  it  be 
uninjured  or  in  part  deteriorated  by  sea-damage.  Being  an  average 
loss,  however,  the  amount  must  be  added  to  the  other  items,  with 
a  view  to  ascertain  whether  it  is  practicable  to  deliver  the  cargo,  or 
part  of  it,  at  the  port  of  destination,  in  a  marketable  state. 

It  was  admitted,  in  the  course  of  the  argument,  that  the  mere 
fact  of  hypothecation  would  not,  by  the  necessary  proceedings  which 
would  follow  upon  that  act,  make  a  total  loss  of  the  goods  pledged, 
within  the  meaning  of  the  policy :  but  it  was  said,  that,  under  the 
circumstances  of  this  case,  it  ought  to  form  an  item  of  calculation, 
in  estimating  the  cost  of  restoring  the  cargo.  We  see  no  reason  for 
this  distinction.  The  fact  of  a  portion  of  the  cargo  having  been 
[  *190  ]  injured,  can  make  no  difference.  *Nor  can  the  case  be  varied  by 
the  circumstance  that  the  Admiralty  Court  has  a  jurisdiction  over 
the  ship  and  cargo,  in  respect  of  the  salvage,  a  subject  totally 
unconnected  with  the  hypothecation. 

With  respect  to  the  proceedings  in  the  Admiralty  Court,  it  is  the 
well-known  duty  of  the  master,  in  order  to  save  the  expense  of 
further  proceedings,  to  tender,  in  the  first  stage  of  the  cause,  by 
act  of  Court,  a  specific  sum  for  salvage,  with  an  offer  to  pay  the 
costs.  If  he  does  not  do  so,  and,  refusing  to  give  bail,  the  cargo  is 
sold  by  decree  of  the  Court,  this  is  not  a  total  loss  for  which  the 
underwriters  will  be  liable.  It  is  a  risk  not  contemplated  by  the 
policy,  and  which  the  assured  must  take  upon  himself; 
(1)  48  B.  R.  607  (9  Ad.  &  El.  314). 
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It  remains  only  to  apply  these  general  principles  io  the  case  Kosktto 
under  discussion.  The  jury  having  found  that  1,700  quarters  gubnby. 
could  have  been  dried,  and  conveyed  from  Cork  to  Liverpool,  at  a 
cost  less  than  their  value  on  their  arrival  at  Liverpool,  it  is  plain 
that  the  verdict  cannot  stand,  for  a  total  loss.  It  is  plain  also,  from 
the  form  of  the  finding,  that  the  jury  took  into  their  consideration 
only  the  cost  of  drying  and  of  transit  to  Liverpool,  as  the  basis  of 
their  calculation.  We  think  this  was  not  the  true  test.  There 
must,  therefore,  be  a  new  trial. 

The  question  to  be  submitted  to  the  jury  will  be — was  it  practicable 
to  send  the  whole  or  any  part  of  the  cargo  to  its  place  of  destination, 
Liverpool,  in  a  marketable  state  ?  To  determine  this  question,  the 
jury  must  ascertain  the  cost  of  unshipping  the  cargo,  the  cost  of 
drying  and  warehousing  it,  the  cost  of  transhipping  it  into  a  new 
bottom,  and  the  cost  of  the  difference  of  transit,  if  it  can  only  be 
effected  at  a  higher  than  the  original  rate  of  freight.  Add  to  these 
items,  the  salvage  allowed,  in  proportion  to  the  value  of  the  cargo 
saved — and  the  loss  will  be  total,  if  the  aggregate  exceed  the  value 
of  the  cargo  when  delivered  at  Liverpool,  the  port  *of  discharge.  [  *191  ] 
But,  if  the  aggregate  do  not  so  exceed  the  value  of  the  cargo,  or  of 
that  part  of  it  saved,  the  loss  will  be  partial  only. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the  other 
points  which  were  raised  upon  the  argument. 

The  rule  will  be  absolute  for  a  new  trial. 

Rule  absolute  accordingly. 


BELSHAW  v.  MAKY  ANN  BUSH.  i86i(i). 

(11  O.  B.  191—207 ;  S.  C.  22  L.  J.  0.  P.  24  ;  17  Jur.  67.)  [Tin"] 

To  debt  on  simple  contract  for  goods  sold  and  delivered,  work  and  labour, 
&c.,  the  defendant  pleaded,  "as  to  33/.  10*.,  parcel  of  the  debt  in  the 
declaration  mentioned,  and  the  causes  of  action  in  respect  thereof,"  that, 
after  the  accruing  of  the  causes  of  action  in  the  declaration  mentioned,  and 
before  the  commencement  of  the  suit,  the  plaintiff  drew  a  bill  on  C.  for 
33/.  10a.,  payable  to  the  plaintiff's  order  three  months  after  date ;  that  0. 
accepted  the  bill,  and  delivered  it  to  the  plaintiff,  and  the  plaintiff  received 
it,  for  and  on  account  of  the  said  sum  of  33/.  10a.,  parcel  of  the  debt  in  the 
declaration  mentioned,  and  the  causes  of  action  in  respect  thereof ;  and  that 
the  plaintiff  indorsed  and  delivered  the  bill  to  one  D.,  who  was,  before  and 
at  the  time  of  the  commencement  of  the  suit,  the  holder  of  the  bill,  and 
entitled  to  sue  0.  thereon : 

Held,  that  the  giving  of  the  bill  by  C.  must  be  taken  to  be  a  conditional 

(1)  The  date  of  this  case  appears  to  be  Jan.  19,  June  22,  1852 ;  see  22  L.  J. 
0.  P.  24. 
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Biiahaw  payment  on  behalf  of  the  defendant ;  that  the  condition  to  defeat  it  not 

♦».  having  happened,  it  operated  as  an  absolute  payment ;  and  that  it  might 

Bush.  ^  an(j  ^^  been,  adopted  by  the  defendant  in  his  plea,  and  consequently 

that  it  barred  the  action. 

Debt,  for  401.  for  goods  sold  and  delivered,  402.  for  work  and 
materials,  40Z.  for  money  paid,  and  40Z.  for  money  found  due  upon  an 
account  stated. 

Pleas:  first,  Never  indebted ;  secondly,  "as  to  the  sum  of  SSL  10*., 
parcel  of  the  debt  in  the  declaration  mentioned,  and  the  causes  of 
action  in  respect  thereof,  the  defendant  says,  that,  heretofore,  and  after 
the  accruing  of  the  causes  of  action  in  the  said  declaration  mentioned, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  SOth  of 
October,  1849,  the  plaintiff  made  his  bill  of  exchange  in  writing,  and 
directed  it  to  one  William  Bush,  the  father  of  the  defendant,  and 
thereby  required  the  said  William  Bush  to  pay  to  the  order  of  the  plain- 
[  #192  ]  tiff  88/.  10*.  for  value  received,  three  months  after  the  date  *thereof ; 
and  the  said  William  Bush  then  accepted  the  said  bill,  and  then 
delivered  the  same  so  accepted  to  the  plaintiff,  for  and  on  account  of  the 
said  sum  of  88Z.  10*.  parcel  of  the  said  debt  in  the  said  declaration  men- 
tioned, and  the  causes  of  action  in  respect  thereof ;  and  the  plaintiff 
then  received  and  took  the  said  bill  of  and  from  the  said  William  Bush 
for  and  on  such  account  as  aforesaid :  And  the  defendant  further  says, 
that,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  plaintiff 
indorsed  and  delivered  the  said  bill  to  a  certain  person,  to  wit,  to  one 
William  Patrick  Gray,  who  then  became,  and  was  before  and  at  the 
time  of  the  commencement  of  the  suit,  the  holder  of  the  said  bill, 
and  entitled  to  sue  the  said  William  Bush  thereon."     Verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  to  the 
second,  that  the  said  bill  of  exchange  in  that  plea  mentioned  had 
become  and  was  overdue  and  unpaid  before  the  commencement  of 
this  suit,  to  wit,  on  the  3rd  of  February,  1850,  and  that  no  part  of  the 
said  money  therein  mentioned  hath  ever  been  paid.    Verification. 

The  defendant  demurred  generally  to  the  replication  to  the 
second  plea, — the  following  point  being  marked  in  the  margin  of  the 
demurrer :  "  One  matter  of  law  intended  to  be  argued,  is,  that  the 
replication  to  the  last  plea  is  bad  in  substance,  on  the  ground  that 
it  is  admitted  thereby  that  the  bill  of  exchange  taken  by  the  plaintiff 
on  account  of  the  debt,  has  been  indorsed  by  him  for  value  to  a 
third  person,  in  whose  hands  it  is  now  outstanding." 

Qttain,  in  support  of  the  demurrer: 
The  plea  is  good,  and  the  replication  affords  no  answer  to  it. 
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There  are  many  cases  to  show  that  a  plea  of  a  bill  or  note  given     bblshaw 
"  for  and  on  account  "  of  a  debt,  is  bad,  unless  it  go  on  to  show  that        bush, 
it  was  accepted  in  satisfaction,  or  that  it  is  outstanding  in  the 
hands  of  an  indorsee  :  Mercer  v.  *Cheese  (i) ;  Maillard  v.  The  Duke  of      [  *193  ] 
Argyll  (2) ;  Price  v.  Price  (8).     The  nature  of  such  a  plea  is  well 
explained  in  the  note  to  Holdipp  v.  Otway  (4) :  "  It  has  been  estab- 
lished by  modern  authorities,  that  the  acceptance  of  a  negotiable 
note  or  bill  *  for  and  on  account '  of  a  debt,  must  be  taken  primd 
facie  to  be  in  satisfaction  of  that  debt,  until  it  appears  that  the  note 
or  bill  remains  unpaid  in  the  possession  of  the  creditor,  without 
any  laches  by  him  :  Kearslake  v.  Morgan  (5) ;  Burden  v.  Halton  (6) ; 
Kendrick  v.  Lomax  (7) ;  Mercer  v.  Cheese  (1).     Ife  is  usually  said 
that  the  taking  of  the  note  or  bill  suspends  the  creditor's  remedy 
for  the  time  it  has  to  run,  for  that  it  amounts  to  an  agreement  by 
him  not  to  sue  for  that  time,  in  consideration  of  the  debtor  giving 
the  note  or  bill :  see  Siinon  v.  Lloyd  (8).     It  may  be  observed, 
however,  that,  where  the  obligee  of  a  bond  even  expressly  covenants 
not  to  sue  for  a  certain  time,  this  cannot  be  pleaded  in  bar  to  the 
action  on  the  bond,  but  is  a  covenant  only,  for  a  breach  of  which 
the  obligor  may  bring  his  action:  Ayloffe  v.  Scrimpshire  (9).     And 
the  reason  seems  to  be,  that,  if  such  covenant  were  allowed  to 
operate  in  suspension  of  the  action,  the  right  of  action  would  be 
altogether  lost,  inasmuch  as  it  is  a  rule,  that,  where  a  personal 
action  is  once  suspended  by  the  voluntary  act  of  the  party,  it  is  for 
ever  gone  and  discharged :  Fryer  v.  GildHdge  (10) ;  Dorchester  v. 
Webb  (ii) ;  per  Powell,  J.,  in  Wankford  v.  Wankford  (12).     In  truth, 
*then,  this  abeyance  of  the  creditor's  right  to  sue  seems  an  anomaly      [  *m  ] 
which  the  law  has  admitted,  as  in  other  instances,  as  part  of  the 
law-merchant,  in  respect  of  mercantile  securities."     The  question 
is,  how  far  this  doctrine  is  applicable  to  a  bill  or  note  given  by  a 
third  person.     If  this  had  been  the  case  of  a  bill  accepted  by  the 
defendant,  or  by  one  jointly  with  the  defendant,  the  plea  would 
unquestionably  have  been  good.    Here,  it  will  be  necessary  to  carry 
the  doctrine  a  step  further.     A  plea  of  accord  and  satisfaction  by  a 

(1)  4  Man.  &  G.  804 ;  6  Scott,  N.  R.  (6)  4  Bing.  454 ;  1  Moo.  &  P.  223. 
664.  (7)  2  Cr.  &  J.  405. 

(2)  6  Man.  A  G.  40;  6  Scott,  N.  R.  (8)  2  Cr.  M.  &  R.  187,  189 ;  3  Dowl. 
938 ;  1  Dowl.  &  L.  536.  P.  C.  813. 

(3)  73  R.  R.  476  (16  M.  &  W.  232).  (9)  Carth.  (53;  1  Show.  46;  Comb. 

(4)  2  Wms.  Saund.  103  b,  n.  (c).  123,  124 ;  2  Salk.  573. 

(5)  5  T.  R.  513 ;  upon  the  authority         (10)  Hob.  10. 

of  an  unreported  case  of  Richardson  y.  (11)  Cro.  Car.  373. 

Riekman.  (12)  1  Salk.  302,  303. 
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Bblshaw  stranger  would,  it  is  conceived,  be  good:  this  appears  from  the 
'Bush.  authorities  collected  in  the  judgment  in  Jones  v.  Broadhurst  (i),  and 
particularly  from  the  passage  there  cited  from  Fitzherbert's  Abridg- 
ment, title  Barre,  pi.  166,  where  it  is  said,  that,  "  if  a  stranger  does 
trespass  to  me  ;  and  one  of  his  relations,  or  any  other,  gives  any* 
■thing  to  me  for  the  same  trespass,  to  which  I  agree,  tlie  stranger 
shall  have  advantage  of  that  to  bar  me ;  for,  if  I  be  satisfied,  it  is 
not  reason  that  I  be  again  satisfied.  Quod  tola  curia  concessit" 
The  Roman  law,  Just.  Inst,  book  III.  tit.  XXX,  is  to  the  sam« 
effect.  The  same  point  is  laid  down  in  the  Code  Civil  (2).  This 
plea,  which,  according  to  Pabeb,  B.,  in  Ford  v.  Beech  (a),  amounts 
to  conditional  payment  or  satisfaction,  is  equally  good.  If  actual 
payment  by  a  stranger  is  good,  there  can  be  no  reason  why 
conditional  payment  by  a  stranger  should  not  be. 

(Williams,    J.,  referred    to  Southall  v.   Rigg   and  Forman  v. 
Wright  (4).) 

Suppose  this  not  to  amount  to  conditional  payment,  but  only  to  an 
agreement  to  suspend  the  remedy  during  the  currency  of  tho  bill ; 
if  a  stranger  may  satisfy  the  debt  altogether,  it  follows  that  he  may 
suspend  it  for  a  time,  by  giving  an  instrument  like  this.  A  man 
accepting  a  bill  for  the  debt  of  another,  could  not  plead  want  of 
[  *196  ]  ^consideration :  the  suspension  of  the  remedy  would  be  the  con- 
sideration. In  Crofts  v.  Beale  (5),  the  note  was  payable  on  demand. 
In  Baker  v.  Walker  (e),  to  an  action  against  the  maker  of  a  promis- 
sory note  payable  three  months  after  date,  the  defendant  pleaded, 
that  the  promissory  note  was  made  and  delivered  by  him  to  the 
plaintiff  for  and  on  account  of  a  judgment  debt  recovered  by  the 
plaintiff  against  him,  and  that,  except  as  aforesaid,  there  never  was 
any  consideration  or  value  for  the  making  or  delivery  of  the  said 
note  to  the  plaintiff :  and  it  was  held  that  the  plea  was  bad,  inas- 
much as  it  showed  there  was  an  existing  debt  on  account  of 
which  the  note  was  made,  and  the  giving  of  the  note  was  evidence 
of  an  agreement  by  the  plaintiff  to  suspend  his  remedy  upon  the 
judgment,  which  was  a  sufficient  consideration  for  the  note.  But 
Parke,  B.,  in  the  course  of  the  argument,  observes  :  "A  promissory 
note  given  for  the  debt  of  a  third  person  suspends  the  right  of 

(1)  10  C.  B.  173.  (4)  Post,  p.  731  (11  0.  B.  481). 

(2)  Liv.   in.,   Tit.  HI,   Sect.    L,  (5)  Ante,  p.  626. 

art.  1236.  (6)  69  R.  R.  731  (14  M.  &  W.  465). 

(3)  75  R.  R.  638  (11  a  B.  854). 
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action,  although  no  new  consideration  be  given :  "  and  he  refers  to     Bblshaw 
Lechmere  v.  Fletcher  (]).     *     *     In  Walton  v.   Mascall(2)f  it  was        bush. 
held,  that,  where  a  party  guarantees  the  payment  of  a  promissory       [  196  ] 
note,  if  it  be  not  "  duly  honoured  and  paid  "  by  the  maker  accord- 
ing to  its  tenor  and  effect,  he  is  liable  on  his  guarantee,  if  the  note 
be  not  paid  by  the  maker  when  due,  without  any  presentment  to 
him  for  that  purpose.     The  cases  as  to  composition  deeds,  which 
bear  some  analogy  to  this  questiou,  will  be  found  commented  on  in 
the  notes  to  Cumber  v.  Wane  (s). 

The  replication  that  the  bill  was  overdue  and  unpaid,  is  no  answer 
to  the  plea,  the  bill  being  in  the  hands  of  a  third  person,  to  whom, 
in  tho  absence  of  anything  to  show  the  contrary,  it  must  be  assumed 
to  have  been  indorsed  for  value. 

BoviU,  contra : 

The  plaintiff  has  a  clear  cause  of  action,  and  nothing  has  been 
shown  to  have  happened  to  defeat,  destroy,  or  suspend  his  remedy. 
So  far  as  the  defendant  is  concerned,  it  is  clear  that  he  has  done 
nothing,  nor  requested  any  third  person  to  do  anything  on  his 
account  or  for  his  benefit.  Where  the  defendant  gives  his  own 
acceptance  in  satisfaction  of  a  debt,  the  giving  a  negotiable  security 
amounts  to  a  consideration ;  and  it  amounts  to  an  agreement  that 
the  remedy  for  the  original  debt  shall  be  suspended  during  the 
currency  of  the  bill.  Swinyard  v.  Bowes  (4)  and  Van  Wart  v. 
WooUey  (5)  show  that  the  bill  of  a  stranger  differs  in  many  respects 
from  that  of  the  party  himself.  When  the  earlier  cases  upon  this 
subject  arose,  it  was  considered  that  the  giving  of  a  bill  operated  a 
suspension  of  the  remedy.  Thus,  in  Stedman  v.  Oooch  (6),  Lord 
Kenyon  states  it  to  be  clear  law,  "  that,  if  in  payment  of  a  debt 
*the  creditor  is  content  to  take  a  bill  or  note  payable  at  a  future  [  *197  ] 
day,  he  cannot  legally  commence  an  action  on  his  original  debt, 
until  such  bill  or  note  becomes  payable,  or  default  is  made  in  the 
payment."     That  is  perfectly  intelligible. 

(Maule,  J. :  That  negative  ruling  does  not  go  quite  far  enough 
for  your  purpose.) 

In  Kear slake  v.  Morgan  (7),  and  that  class  of  cases,  down  to  Price 

(1)  38  R.  R.  688  (1  Or.  &  M.  623).  (5)  3  B.  &  C.  439 ;  5  Dowl.  &  By. 

(2)  67  R.  R.  671  (13  M.  &  W.  452).  374. 

(3)  1  Sin.  L.  C.  150.  (6)  i  Esp.  N.  P.  0.  3. 

(4)  17  R.  R.  274  (5  M.  &  S.  62).  (7)  5  T.  R.  513. 
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Bsuhaw  v.  Price  (l),  it  seems  to  have  been  held  that  the  giving  of  a  bill 
Bosh.  by  the  defendant  operates  as  an  agreement  not  to  sue  pending  the 
currency  of  the  bill,  or  while  it  may  remain  outstanding  in  the 
hands  of  an  indorsee  for  value.  This  is  an  attempt  to  extend  that 
doctrine  one  step  further.  Simon  v.  Uoyd  (2)  was  the  case  of  an 
agreement  between  the  immediate  parties,  to  suspend  the  remedy 
for  a  time. 

(Jervis,  Gh.  J. :  The  real  answer  is,  that,  upon  this  record,  you 
have  been  paid  jour  debt.) 

Not  by  the  defendant. 

(Maule,  J. :  Suppose  the  plaintiff  had  covenanted  with  the 
defendant's  father,  for  a  good  consideration,  that  he  would  not 
sue  the  defendant  for  a  given  time ;  no  doubt,  according  to  Gibbons 
v.  Vouillon  (8),  that,  if  the  covenant  had  been  with  the  defendant 
herself,  would  have  operated  as  a  release  ;  otherwise  it  could  not.) 

Clearly  not. 

(Maule,  J. :  There  is  no  substantial  difference  between  that  case 
and  this, — at  least,  none  that  is  favourable  to  the  defendant.  But 
the  question  is,  whether  the  doctrine  which  the  authorities  show  to 
be  sufficiently  established  with  regard  to  bills  of  exchange,  is  to 
be  extended  to  an  agreement  with  a  third  party,  so  as  to  make  it 
incumbent  on  us  to  apply  it  to  this  case.) 

All  the  authorities  are  cited  and  so  fully  commented  on  in  Jones  v. 
Broadhurat  (4)  that  it  would  be  idle  to  repeat  them.  As  to  the  case 
of  composition  deeds,  it  may  be  observed  that  there  the  defendant 
[  *rJ8  ]  is  always  a  party  to  the  deed.  If  the  plea  *in  the  present  case  had 
simply  stated  that  William  Bush  gave  the  bill  in  question  to  the 
plaintiff,  that  might  have  imported  consideration  :  but  the  plea  goes 
on  to  show  circumstances  which  exclude  William  Bush's  liability 
on  the  bill. 

Quain,  in  reply : 

The  same  construction  must  be  put  upon  this  plea,  whether  the 
defendant  or  a  third  person  is  the  acceptor  of  the  bill.  The  Lord 
Chief  Justice  has  asked  what  is  the  nature  of  the  contract,  and  how 

(1)  73  B.  B.  476  (16  M.  &  W.  232).  (3)  79  B.  B.  593  (8  C.  B.  483). 

(2)  2  Cr.  M.  &  B.  187.  (4)  82  B.  B.  336  (9  C.  B.  173). 
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long  the  forbearance.  The  nature  of  the  contract  is  sufficiently  Bbishaw 
explained  in  Price  v.  Price  (1) ;  and  the  forbearance  is  to  be  during  bubh. 
the  currency  of  the  bill,  or,  if  it  be  indorsed  over,  until  the  plaintiff 
has  retired  it  from  the  holder.  The  case  of  a  covenant  not  to  sue 
for  a  limited  time,  is  an  excepted  case, — adopted  to  avoid  circuity 
of  action  :  Gibbons  v.  Vouillon(2).  But  for  the  rule  established  in 
Ford  v.  Beech  (s),  it  is  difficult  to  understand  why  a  man  should  not 
covenant  to  suspend  a  remedy. 

(Maulb,  J. :  It  would  be  very  inconvenient  to  carry  out  that 
principle.  There  is  authority  for  the  case  of  a  suspension  of  the 
remedy  by  the  acceptance  of  a  bill  of  exchange.  But  here  there 
is  this  further  difficulty :  you  are  in  the  situation  of  a  person  saying 
to  another,  you  shall  not  sue  me,  because  you  have  entered  into  an 
agreement  with  a  third  party,  for  a  valuable  consideration,  that  you 
will  not  do  so.     That  is  not  pleadable.) 

The  doctrine  of  Ford  v.  Beech  is  not,  it  is  submitted,  to  be 
extended. 

(Jbrvis,  Ch.  J. :  The  question  is,  whether  the  anomaly  is  to  be 
extended.) 

The  good  sense  of  the  matter  is  with  the  exception.  If  a  stranger 
may  pay  the  debt,  why  may  he  not  do  it  in  the  lesser  degree  by 
giving  a  bill  of  exchange  ? 

(Maulb,  J. :  No  doubt  the  agreement  is  good.     The  ^question  is       [  *199  ] 
whether  you  can  avail  yourself  of  it  by  pleading  it.) 

Cur.  adv.  vult. 

Maulb,  J.,  now  delivered  the  judgment  of  the  Court: 

In  this  case,  it  is  first  to  be  considered  what  is  the  true  meaning 
of  the  plea,  and,  secondly,  whether  it  be  an  answer  to  the  claim  to 
which  it  is  pleaded. 

The  declaration  is  in  debt  on  simple  contract,  for  goods  sold  and 
delivered,  &c.  The  plea  is  pleaded  to  the  demand  for  "  882.  10*., 
parcel  of  the  debt  in  the  declaration,  and  the  causes  of  action  in 
respect  thereof,"  and  it  states,  that,  after  the  accruing  of  the  causes 
of  action  in  the  declaration  mentioned,  and  before  the  suit,  the 
plaintiff  drew  a  bill  on  William  Bush,  for  882.  10s.,  for  value 

(1)  73  B.  B.  476  (16  M.  &  W.  232).  (3)  75  B.  B.  632,  638  (11  Q.  B.  842, 

(2)  79  B.  R,  593  (8  0.  B.  483).  852). 
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Bilshaw     received,  payable  to  the  plaintiff's  order  three  months  after  date, 

Bobh.        which  William  Bush  accepted,  and  delivered  the  same  so  accepted 

to  the  plaintiff  for  and  on  account  of  the  said  sum  of  33/.  10s., 

parcel  of  the  debt  in  the  declaration  mentioned,  and  the  causes  of 

action  in  respect  thereof,  and  the  plaintiff  then  took  and  received 

the  said  bill  from  the  said  William  Bush  for  and  on  such  account 

r  as  aforesaid,  and  that  the  plaintiff  afterwards  indorsed  the  bill  to 

one  William  Patrick  Gray,  who  was  the  holder,  and  entitled  to  sue 

»Bush  thereon,  at  the  commencement  of  the  suit. 

We  think  that  "  332.  10s.,  parcel  of  the  debt  in  the  declaration 
mentioned,  and  the  causes  of  action  in  respect  thereof,"  on  account 
of  which  the  plea  alleges  the  bill  to  have  been  delivered  and  received, 
must  be  understood  to  mean  the  831.  10s.,  parcel  of  the  debt  in  the 
declaration  mentioned,  and  the  causes  of  action  in  the  declaration 
mentioned,  in  respect  thereof,  that  is,  the  causes  of  action  of  the 
plaintiff  against  the  defendant. 

The  declaration  shows  debts  and  goods  sold  and  delivered,  &c, 
[  *200  ]  by  the  plaintiff  to  the  defendant :  and  it  is  *not  to  be  presumed 
that  there  were  any  other  causes  of  action  in  respect  of  such  debts, 
than  those  of  the  creditor  against  the  debtor.  In  this  respect  the 
plea  differs  from,  that  in  Jones  v.  Broadhurst  (l),  where  the  action 
was  by  the  indorsees  against  the  acceptor  of  a  bill  of  exchange,  and 
the  plea  stated  that  the  drawers  delivered  to  the  plaintiffs,  and  the 
plaintiffs  accepted,  divers  goods,  in  full  satisfaction  and  discbarge 
of  the  bill  of  exchange,  and  of  all  damages  and  causes  of  action  in 
respect  thereof ;  and  the  Court  held  that  the  drawers,  being  parties 
to  the  bill,  and  consequently  liable  to  pay  it,  the  satisfaction  and 
discharge  mentioned  in  the  plea  must  be  understood  to  apply  to 
the  liability  as  drawers  of  those  who  delivered  the  goods,  and  not 
to  that  of  the  defendant  as  acceptor.  In  the  present  case,  no 
liability  of  any  one  but  the  defendant,  and  no  cause  of  action  but 
those  of  the  declaration,  appears.  We  think,  therefore,  that  this  plea 
is  to  be  understood  as  meaning  that  William  Bush  gave,  and  the 
plaintiff  took,  the  bill  on  account  of  the  defendant's  liability  to  pay 
the  causes  of  action  which  the  plaintiff  had  against  the  defendant 
in  respect  thereof. 

Understanding  the  plea  in  that  sense,  the  next  question  is,  whether 
it  be  a  good  answer  to  the  action. 

It  cannot  be  questioned  that  it  has  been  established  by  many 
decisions,  that,  if  the  plea  had  alleged  the  bill  to  have  been  delivered 
(1)  82  E.  B.  336  (9  0.  B.  173). 
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to  the  plaintiff  by  the  defendant,  instead  of  by  William  Bash,  and  Bblshaw 
had,  in  all  other  respects,  been  such  as  it  now  is,  it  would  have  Bl*gHt 
been  an  answer  to  the  action :  but,  as  no  case  has  been  found  in 
all  respects  resembling  the  present,  it  is  contended  that  those  deci- 
sions will  not  govern  this  case,  by  reason  of  this  difference;  and 
the  rather  as  those  decisions  have  sometimes  been  considered  as 
anomalous  and  contrary  to  established  rules  of  law ;  that  the  ground  ♦ 

of  *those  decisions,  is,  that  the  giving  a  bill  on  account  suspends       [  *201  ] 
the  right  of  action  for  the  original  debt ;  and  that  this  is  contrary^ 
to  the  rule  that  a  personal  action  once  suspended  by  the  act  of  the 
party,  is  gone  for  ever,  and  also  to  the  rule  that  a  covenant  not  to 
sue  for  a  limited  time,  is  no  bar  to  an  action. 

It  will,  therefore,  be  convenient  to  consider  these  rules  of  law, 
and  the  decisions  which  are  said  to  conflict  with  them. 

The  rule  as  to  a  personal  action  once  suspended,  being  gone,  is 
referred  to  by  Powell,  J.,  in  the  terms  above  mentioned,  in 
Wankford  v.  Wankford  (l),  in  the  10  "Will.  III.,  where  it  is 
applied  to  the  case  of  an  obligee  making  the  obligor  his  executor ; 
which  was  held  to  extinguish  the  debt,  so  that  an  administratrix 
de  bonis  non  could  not  sue  the  heir  of  the  obligor:  and  the  rule 
is,  undoubtedly,  of  much  greater  antiquity,  and  has  also  been  acted 
on  in  recent  times,  as  in  Freakly  v.  Fox  (2)  and  Harmer  v.  Steele  (3). 
But  it  is  not,  and  never  was,  true,  that,  in  no  mode,  and  under  no 
circumstances,  can  a  personal  action  be  suspended ;  for,  though  a 
simple  covenant  or  agreement  not  to  sue  for  a  limited  time  be  not 
a  bar  to  an  action,  it  is  not  inoperative,  and  so  far  suspends  the 
right  to  sue,  that  it  prevents  its  exercise,  without  subjecting  the 
plaintiff  to  an  action  at  the  suit  of  the  defendant  for  a  breach  of 
the  covenant  or  agreement.  But  there  is  a  more  important  excep- 
tion, which  is  probably  as  old  as  the  rule  itself,  which  is  adverted 
to  by  Holt,  Gh.  J.,  and  Dolbbn,  J.,  in  Gomberbach,  p.  124,  where 
they  are  reported  as  saying  "  that  the  rule,  that  a  personal  action 
once  suspended,  is  for  ever  extinct,  does  not  hold  in  all  cases."  In 
this  report,  the  exception  is  not  specifically  mentioned ;  but,  in  the 
report  of  the  same  case,  in  Carthew,  p.  68,  under  *thQ  name  of  [  '202  J 
Ayloffe  v.  Skrimpshire,  it  is  said  "  that  it  was  agreed  by  all  that 
a  letter  of  licence  containing  the  words  following,  viz.  that,  if  the 
creditor  sue,  &c,  within  such  a  time,  that  his  debt  shall  be  for- 
feited, such  licence  is  pleadable  in  bar : "  and  this  is  plainly  the 

(1)  1  Salk.  299.  (3)  80  B.  B.  450  (4  Ex.  1). 

(2)  32  B.  B.  605  (9  B.  &  C.  130). 
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Bblshaw     exception  to  the  rule  that  is  adverted  to  by  Holt,  Ch.  J.,   and 

Bush.        Dolbbn,  J.,  as  reported  in  Comberbach.     In  Gibbons  v.  Vouillon  (1), 

this  law  was  considered  and  acted  on ;  and  it  appears  from  the 

authorities  cited  that  there  have  been  decisions  to  the  like  effect 

from  the  21  Hen.  VII. 

It  is  said  by  the  reporter  in  Fowell  v.  Foirest  (2)  that  a  defeas- 
ance is  a  conditional  release :  and  clauses,  that  the  debt  shall  be 
forfeited,  or  that  the  deed  may  be  pleaded  in  bar,  if  a  suit  be  com- 
menced before  a  certain  time,  or  a  certain  event,  are  of  common 
occurrence,  and,  as  the  cases  cited  show,  have  due  effect  given  to 
them.  In  all  these  cases,  the  right  of  action  is  effectually  sus- 
pended for  the  time,  or  till  the  condition  is  performed ;  and,  after 
the  expiration  of  the  time,  &c,  the  action  may  be  maintained, 
if  the  plaintiff,  by  bringing  another  action  before  the  time,  have 
not  forfeited  his  debt  under  the  provisions  of  the  defeasance,  or 
have  not  been  barred  in  a  former  action. 

There  are,  however,  some  modern  cases  which  have  sometimes 
been  considered  as  infringing  on  the  rule  that  an  agreement  not  to 
sue  for  a  limited  time,  without  such  clause  of  conditional  release, 
or  forfeiture,  is  no  answer  to  an  action  for  a  cause  accrued  after  the 
agreement,  but  only  a  ground  for  a  cross-action,  and  giving  to  such 
an  agreement  the  effect  of  a  bar  to  an  action  brought  before  the 
expiration  of  the  time.  Of  these,  one  of  the  principal  is,  Stracey  v. 
The  Bank  of  England  (3),  where  the  language  of  the  Court,  in 
[  *203  ]  giving  judgment,  if  looked  at  without  reference  to  the  facts  of  the 
case,  may  seem  to  give  countenance  to  the  notion  that  an  agree- 
ment not  to  sue  during  a  limited  time,  without  any  clause  of 
conditional  release,  or  forfeiture,  is  a  bar  to  an  action  brought 
during  the  limited  time.  But,  if  the  facts  of  that  case  be  adverted 
to,  the  language  of  the  judgment  will  appear  not  to  have  such 
meaning.  It  was  an  action  on  the  case  by  the  plaintiffs  against  the 
Bank  of  England,  for  not  transferring  some  stock  of  theirs,  standing 
in  their  books,  to  one  Alder,  to  whom  the  plaintiffs  had  sold  it,  and 
had  called  on  the  defendants  to  transfer  it  to  him.  The  special 
verdict  showed  a  binding  agreement  between  the  plaintiffs  and  the 
defendants,  that  the  plaintiffs  should  not  call  on  the  defendants  to 
transfer  the  stock,  until  the  plaintiffs  had  proved,  or  endeavoured 
to  prove,  a  debt  against  the  estate  of  certain  bankrupts.  After  the 
agreement,  and  before  proof  of,  or  attempt  to  prove,  the  debt,  the 

(1)  79  R  E.  593  (8  O.'B.  483).  (3)  6  Bing.  754  ;  4  Moo.  &  P.  639. 

(2)  2  Saund.  48. 
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plaintiffs  called  on  the  Bank  to  transfer  to  Alder ;  and  it  was  for  Bblshaw 
not  complying  with  that  demand  that  the  action  was  brought.  The  bush. 
Court  were  of  opinion,  that,  after  this  agreement,  the  plaintiffs  had 
no  right  to  call  on  the  Bank  to  transfer,  before  proving,  or 
attempting  to  prove,  the  debt,  and  consequently  that  the  defendants, 
in  refusing  to  transfer  on  the  occasion  complained  of,  had  done  no 
wrong.  It  is  clear,  that  the  right  of  action  declared  on  had  never 
accrued;  and  that  no  action  for  the  refusal  complained  of  in  the 
declaration  could  be  at  any  time  maintained,  the  duty  of  which  that 
refusal  was  complained  of  as  a  breach,  not  existing  at  the  time  of 
the  refusal.  The  language  of  the  Court  in  giving  judgment,  is : 
"The  agreement  is  not  set  up  as  a  perpetual  bar;  it  is  merely 
insisted  on  as  an  objection  to  the  action  being  brought  at  the 
present  time.  It  is  urged  as  an  agreement  by  which  the  plaintiffs 
have,  for  a  good  consideration,  restrained  themselves  from  suing, 
not  perpetually,  *but  only  until  they  shall  have  first  done  a  par-  [  *204  ] 
ticular  act."  If  this  be  understood  as  meaning  that  the  agreement 
is  not  set  up  as  a  perpetual  bar  to  any  action  that  the  plaintiffs 
may  at  any  time  bring  respecting  any  refusal  to  transfer,  but  only 
to  an  action  for  a  refusal  after  the  agreement,  and  before  proof,  or 
attempt  to  prove,  which  action  is  barred  by  showing  that  the  right 
to  it  does  not  exist ;  and,  if  the  "  restraint  from  suing,  not  per- 
petually, but  only  until  they  shall  have  first  done  a  particular  act," 
be  understood  as  meaning  a  restraint  from  calling  for  a  transfer, 
and  suing  for  a  refusal  to  transfer,  the  reasons  given  for  the  judg- 
ment will  be  applicable  to  the  case,  and  will  conflict  with  no  rule 
of  law ;  which  they  certainly  would,  if  understood  as  affirming  that 
an  action  may  be  barred  by  a  mere  agreement  or  covenant  not  to 
sue  for  a  limited  time.  The  expressions  in  question  seem,  indeed, 
to  have  been  used  by  the  Court  only  for  the  purpose  of  showing 
that  the  plaintiffs,  though  defeated  in  that  action,  would  not  lose 
their  right  to  the  stock,  but  might  claim  a  transfer  after  performing 
what  they  had  agreed  to  do  before  claiming  it.  See  the  judgment 
of  the  Exchequer  Chamber  in  Ford  v.  Beech  (*),  and  other  cases,  in 
which  a  suspension  of  the  remedy  has  been  spoken  of,  and  which 
may,  it  is  conceived,  be  explained  in  a  like  manner,  so  as  to  show 
them  to  be  not  inconsistent  with  the  older  decisions. 

The  cases  of  covenants  not  to  sue  for  a  limited  time,  with  a 
proviso  for  forfeiture  if  an  action  be  brought  within  the  time,  are 
an  exception  or  qualification  of  the  rule  that  a  covenant  not  to 

(1)  75  R.  E.  632  (11  Q.  B.  852). 
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Bklshaw  sue  for  a  limited  time  is  no  bar,  as  well  as  to  the  rule  as  to  bus- 
Bush,  pension  of  rights  of  action.  In  such  cases,  the  right  to  sue  is 
effectually  suspended  for  a  limited  time,  and  for  such  time  only,  if 
[  *205  ]  *no  action  be  brought  before  the  expiration  of  the  time ;  and  the 
covenant  not  to  sue  for  a  limited  time,  does  operate  as  a  bar,  by 
force  of  the  condition,  if  the  action  be  brought  within  the  limited 
time.  It  would,  indeed,  be  anomalous,  and  without  precedent,  if  it 
were  held,  that,  after  a  cause  of  action  had  accrued,  and  an  action 
upon  it  had  been  barred  by  force  of  a  release  or  defeasance 
conditional  on  its  being  sued  upon  before  a  limited  time,  another 
action  could  be  maintained  for  the  same  cause  after  the  time.  But 
there  is  no  such  decision;  and  the  contrary  was  determined  by 
this  Gour  in  a  late  case  of  Overton  v.  Harvey  (l),  and  is  assumed  in 
numerous  books,  in  which  it  is  given  as  a  reason  why  a  mere 
covenant  not  to  sue  for  a  given  time  is  no  bar,  that,  if  it  were,  the 
debt  would  be  gone  for  ever,  contrary  to  the  intent  of  the  parties. 

Now,  the  cases  in  which  a  bill  given  on  account  of  a  debt,  has 
been  said  to  suspend  the  right  of  action,  and  been  held  to  be  a 
bar  to  an  action  brought  before  the  bill  had  turned  out  to  be 
unproductive,  are  entirely  in  conformity  with  the  cases  establishing 
the  exceptions  above  referred  to.  The  true  principle  of  the  cases  on 
bills  seems  to  be  that  pointed  out  by  Pollock,  C.  B.,  in  Griffitlis  v. 
Owen  (2) :  "  In  the  case  of  a  money  demand,  if  the  creditor  accepts  a 
promissory  note,  or  an  order  for  the  payment  of  money,  on  account 
of  the  debt,  that  is  a  sort  of  qualified  or  conditional  payment,  and 
may  be  so  pleaded,"  and  by  Aldbrson,  B.,in  James  v.  WiUiatns  (3) : 
"  Where  bills  of  exchange  have  been  stated  to  have  been  delivered 
for  and  on  account  of  a  promissory  note,  or  any  other  sum  in  the 
declaration  mentioned,  there  it  is  to  be  taken  as  a  conditional 
payment,  and  may  be  so  pleaded." 
[  206  ]  If  an   agreement   were  expressly  made,  that  the  bill  should 

operate  as  payment,  unless  defeated  by  dishonour,  &c,  there  is  no 
reason  why  a  suit  brought  while  the  payment  remained  undefeated, 
should  not  be  barred  by  such  agreement :  and  the  cases  in  which  a 
bill  given  on  account  of  the  debt  has  been  held  to  operate  as  such 
payment,  are  to  be  supported  by  considering  that  such  an  agreement 
is  to  be  implied  by  law  from  giving  and  receiving  such  security  on 
account  of  a  debt  on  simple  contract :  and  the  cases  in  which  the 
giving  of  the  bill  has  been  held  not  to  suspend  the  remedy  on  a 

(1)  82  B.  B.  354  (9  C.  B.  324).  58,  64). 

(2*  67  B.  B,  510,  515  (13  M,  &  W.  (3)  13  M.  &  W.  828,  833* 
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demand  by  specialty,  or  for  rent,  may  be  accounted  for  on  the  Belbhaw 
ground  that  the  legal  implication  of  an  assent  that  the  bill  shall  bush, 
operate  as  a  conditional  payment,  does  not  arise,  when,  if  it  did, 
the  plaintiff  would  be  deprived  of  a  better  remedy  than  an  action  on 
a  bill,  as  in  Davis  v.  Gyde  (l),  in  which,  the  debt  being  for  rent,  the 
plaintiff  would  part  with  a  remedy  by  distress:  and  as  in 
Worthington  v.  Wigley  (2),  where,  the  demand  being  on  a  bond,  the 
plaintiff  might,  in  certain  events,  have  recourse  to  other  funds  than 
he  could  in  an  action  on  a  simple  contract. 

If  a  bill  given  by  the  defendant  himself  on  account  of  the  debt 
operate  as  a  conditional  payment,  and  so  be  of  the  same  force  as  an 
absolute  payment  by  the  defendant,  if  the  condition  by  which  it  is 
to  be  defeated  has  not  arisen,  there  seems  no  reason  why  a  bill  given 
by  a  stranger  for  and  on  account  of  the  debt  should  not  operate  as 
a  conditional  payment  by  the  stranger ;  and,  if  it  have  that  opera- 
tion, the  plea  in  the  present  case  will  have  the  same  effect  as  if  it 
had  alleged  that  the  money  was  paid  by  William  Bush  for  and  on 
account  of  the  debt.  But,  if  a  stranger  give  money  in  payment, 
absolute  or  ^conditional,  of  the  debt  of  another,  and  the  causes  of  1  207 1 
action  in  respect  of  it,  it  must  be  a  payment  on  behalf  of  that 
other,  against  whom  alone  the  causes  of  action  exist,  and,  if  adopted 
by  him,  will  operate  as  payment  by  himself :  see  Go.  Litt.  206  b, 
"  If  a  stranger,  in  the  name  of  the  mortgagor  or  his  heire  (without 
his  consent  or  privity),  tender  the  money,  and  the  mortgagee 
accepteth  it,  this  is  a  good  satisfaction.'1  See  also  the  case  of  86 
Hen.  VI.,  reported  in  Fitzherbert's  Abridgment,  title  Barre,  pi.  166: 
"  If  a  stranger  does  trespass  to  me,  and  one  of  his  relations,  or  any 
other,  give  anything  to  me  for  the  same  trespass,  to  which  I  agree, 
the  stranger  shall  have  advantage  of  that  to  bar  me ;  for,  if  I  be 
satisfied,  it  is  not  reason  that  I  be  again  satisfied.  Quod  iota  curia 
concessit" 

In  the  case  of  Jones  v.  Broadhurst  (3)  in  this  Court,  the  question 
of  satisfaction  by  a  stranger  was  argued  and  considered,  but  not 
decided,  not  being  necessary  to  the  determination  of  the  case :  but 
it  is  observed  by  the  Court,  in  giving  judgment,  that  the  decision  in 
the  36  Hen.  VI.,  reported  in  Fitzherbert,  is  consistent  with  reason 
and  justice. 

It  appears  to  us,  therefore,  that  the  bill  given  by  William  Bush 
on  account  of  the  causes  of  action  of  the  plaintiff  against  the 

(1)  41  B.  B.  489  (2  Ad.  &  El.  623).  (3)  82  B.  B.  336  (0  0.  B.  173). 

(2)  3  Bing.  N.  0.  454;  4  Scott,  558. 
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Belshaw     defendant,  must  be  taken  to  be  a  conditional  payment  on  behalf  of 

Bush.        the  defendant ;  that  the  condition  to  defeat  it  not  having  happened, 

it  operates  as  an  absolute  payment ;  that  it  might  be  adopted,  and 

has  been  adopted  by  the  defendant,  who  relies  on  it  in  his  plea ; 

and,  consequently,  that  it  bars  the  action. 

Judgment  for  the  defendant. 


i85i.  ROBINSON   v.  The  MARQUIS  of  BRISTOL  (l). 

J^2m  (1 1  C.  B.  208—240 ;  S.  0.  20  L.  J.  C.  P.  208 ;  15  Jur.  926.) 

[  2°8  ]  A  count  in  quart  impedti  stated  that  one  A.  was  seised  in  fee  of  a  moiety 

of  the  advowson  of  the  church  of  Brauncewell-with-Duiisby-and- Anwick, 
and  was  entitled  to  present  to  the  same  every  alternate  turn,  the  other 
moiety  of  the  advowson  belonging  to  B. ;  that  A.,  in  his  turn,  being  so 
seised,  presented  C,  who  was  on  such  presentation  admitted,  instituted,  and 
inducted ;  that  afterwards  the  church  became  vacant  by  the  resignation  of 
C,  whereupon  B.  presented  the  said  A.,  who  was  admitted,  instituted,  and 
inducted ;  that  A.,  being  so  seised  of  the  said  moiety  of  the  advowson, 
died ;  that  the  said  moiety  descended  to  the  plaintiff ;  and  that,  the  church 
having  become  vacant  by  the  death  of  A.,  it  belonged  to  the  plaintiff  to 
present  in  the  turn  of  A. 

The  dofendant  pleaded,  that  A  was  not  seised  of  a  moiety  of  the  advowson 
of  the  church  of  Brauncewell-with-Dunsby-and-Anwick,  modo  tt/ormd. 

It  was  found,  by  a  special  verdict,  that  Brauncewell-with-Dunsby  was  a 
rectory,  and  An  wick  a  vicarage, — the  rectory  having  been  theretofore 
appropriated  and  the  vicarage  indowed  according  to  law ;  that  B.  G.  being 
seised  in  fee  of  the  advowson  of  the  vicarage  of  Anwick,  and  the  Earl  of 
Bristol  of  the  advowson  of  the  rectory  of  Brauncewell-with-Dunsby,  by 
deed,  dated  in  March,  1703,  reciting  that  the  parties  were  desirous  that  the 
cure  of  the  vicarage  and  rectory  should  both  be  supplied  by  one  clerk,  it 
was  agreed,  that,  whenever  the  churches  should  be  void,  the  Earl  andB.  G., 
their  heirs  and  assigns,  should  present  their  clerks  to  the  same  cdteriu* 
vicibus ;  that,  in  April,  1718,  an  act  of  union  was  made  by  the  Bishop  of  the 
diocese,  with  the  consent  of  B.  G.,  the  then  patron  of  the  vicarage  of 
Anwick,  and  the  Earl  of  Bristol,  the  patron  of  the  rectory  of  Brauncewell- 
with-Dunsby,  and  sealed  with  the  episcopal  seal,  whereby  the  Bishop  "con- 
solidated, united,  and  annexed  the  said  vicarage  and  parish  church  of 
Anwick,  with  its  rights,  &c,  to  the  aforesaid  rectory  and  parish  church  of 
Brauncewell,  and  did,  by  those  presents,  commit  the  cure  of  the  souls  of  the 
parishioners  of  the  said  church  of  Anwick  to  the  then  rector  of  the  parish 
church  of  Brauncewell,  and  the  rectors  thenceforward  for  the  time  being  of 
the  said  church  of  Brauncewell,  and  decreed  that  the  said  united  churches 
should  from  that  time  be  thereafter  held  and  reputed  as  one  benefice  only, 
and  that  one  fit  person,  at  the  alternate  presentation  of  the  Earl  of  Bristol 
and  B.  G.,  their  heirs  and  assigns,  to  be  canonically  instituted,  &c,  should 
at  all  times  thereafter  possess  the  same,"  &c. 

The  consenting  parties  to  that  arrangement,  and  their  respective  heirs, 
continued  to  present  alternately  one  clerk  to  the  united  benefice,  down  to 
the  year  1760. 

In  December,  1760,  B.  G.,  son  and  heir  of  B.  G.  in  the  act  of  union 

(1)  The  writ  of  quart  impedit  was  abolished  by  23  &  24  Vict,  c  126,  s.  26.— J.  G.  P. 
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mentioned,  and  Susannah  his  wife,  conveyed  to  A.  "  all  that  the  perpetual 
advowson,  nomination,  donation,  or  alternate  right  of  presentation,  and  free 
disposition,  of  and  to  the  vicarage  of  the  parish  church  of  An  wick  afore- 
said, and  all  other  the  manors  or  lordships,  advowsons,  impropriations, 
tenements,  tithes,  hereditaments,  and  parts  and  shares  of  manors  or  lord- 
ships, advowsons,  &c,  of  them,  the  said  R.  G.  and  Susannah  his  wife,  or 
either  of  them,  situate  and  being  in  An  wick  aforesaid." 

The  special  verdict  further  found  that  the  title  of  A.  to  the  said  moiety  of 
the  said  advowson  of  the  church  of  Brauncewell-with-Duiisby-and- Anwick, 
in  the  declaration  mentioned,  was  derived  in  no  other  way  than  by  that 
indenture  : 

Held,  first,  that,  assuming  the  legal  effect  of  the  act  of  union  to  have 
been  to  unite  the  two  churches  of  Brauncewell-with-Dunsby  and  Anwick, 
and  thereby  create  a  new  advowson  of  the  church  of  Brauncewell-with- 
Dunsby-aud-Anwick,  such  new  advowson  did  not  pass  by  the  deed  of  1760, 
as  "all  that  the  perpetual  advowson,  nomination,  donation,  or  alternate 
right  of  presentation  and  free  disposition  of  and  to  the  vicarage  of  the  parish 
church  of  Anwick,"  or  under  the  subsequent  general  words  "  and  all  other 
the  advowsons  and  parts  of  advowsons  situate  and  being  in  Anwick 
aforesaid." 

Secoudly,  that  the  special  verdict  negativing  any  other  title  in  A.,  except 
that  derived  from  the  deed  of  1760,  the  subsequent  presentation  by  himt 
and  the  institution  and  induction  of  his  clerk,  as  alleged  iti  the  declaration, 
did  not  constitute  a  seisin  which  gave  him  a  title  by  usurpation, — such 
usurpation  (since  the  Advowsons  Act,  1708,  7  Ann.  c.  18,)  being  merely 
evidence  of  seisin,  and  not  a  title  of  itself. 

Semb/e,  that  the  act  of  union  per  se  could  not  so  operate  as  to  alter  the 
rights  of  the  respective  patrons  to  their  advowsons ;  but  that  some  deed  by 
the  parties  themselves  was  essential  to  give  full  effect  to  it 

Q  uare  Impedit.  The  count  stated,  that  one  Samuel  Hazlewood, 
theretofore,  to  wit,  on  the  4th  of  June,  1812,  was  seised  of  a  moiety 
of  the  advowson  of  the  *church  of  Brauncewell-with-Dunsby-and- 
Anwick,  in  the  county  of  Lincoln,  as  in  gross  by  itself,  as  of  fee 
and  right,  and  was  entitled  to  present  to  the  same  every  alternate 
turn,  that  is  to  say,  one  turn  in  every  two  turns,  the  other  moiety 
of  the  said  advowson,  and  the  other  of  the  said  two  turns,  then 
belonging  to  Frederick  William,  Earl  of  Bristol,  as  in  gross  by 
itself,  as  of  fee  and  right ;  and,  being  so  seised  thereof,  he  the  said 
Samuel  Hazlewood  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  presented  to  the  said  church,  then  being  vacant,  in  the 
proper  turn  of  him  the  said  Samuel  Hazlewood,  one  B.  D.  B. 
Spooner,  his  clerk,  who,  on  the  presentation  of  the  said  Samuel 
Hazlewood,  was  admitted,  instituted,  and  inducted  into  the  same, 
in  the  time  of  peace,  in  the  time  of  our  late  sovereign  lord  George 
the  Third :  and,  the  said  Samuel  Hazlewood  being  so  seised  of  the 
one  moiety  of  the  said  advowson  as  aforesaid,  and  Frederick 
William,  Earl  of  Bristol,  being  seised  as  of  fee  and  right  of  the 
other    moiety    of    the    said    advowson    of    the    said    church    of 
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Robinson  Brauncewell-with-Dunsby-and-Anwick,  and  with  the  right  to  present 
Xhk  to  the  same  in  the  other  of  the  said  two  turns  as  aforesaid,  the  said 
MBwstol°F  c^urc^  afterwards,  to  wit,  on  the  3rd  of  June,  1826,  became  vacant 
[  *2io  ]  *by  the  resignation  of  the  said  R.  D.  R.  Spooner,  whereby  it  then 
belonged  to  the  said  Frederick  William,  Earl  of  Bristol,  as  in 
his  proper  turn,  to  present  to  the  said  church ;  whereupon  the  said 
Frederick  William,  Earl  of  Bristol,  to  wit,  on  the  10th  of  June, 
1826,  presented  to  the  said  church  the  said  Samuel  Hazlewood  his 
clerk,  who,  on  the  presentation  of  the  said  Frederick  William,  Earl 
of  Bristol,  was  admitted,  instituted,  and  inducted  into  the  same,  in 
the  time  of  peace,  in  the  time  of  our  late  sovereign  lord  King 
George  the  Fourth :  That  the  said  Samuel  Hazlewood,  being  so 
seised  of  the  said  moiety  of  the  said  advowson  of  the  said  church 
of  Brauncewell-with-Dunsby-and-Anwick,  as  above  mentioned, 
afterwards,  to  wit,  on  the  18th  of  March,  1846,  died  so  seised  of  his 
said  estate  therein  ;  after  whose  death  the  said  moiety  of  the  said 
advowson  descended  to  the  said  Jane  Mary,  then  the  wife  of 
Harrison  Robinson,  as  the  only  sister  and  heiress  of  the  said 
Samuel  Hazlewood,  the  then  patron  and  holder  thereof,  whereby 
the  said  Harrison  Robinson  and  Jane  Mary  his  wife  became  seised 
of  the  said  moiety  of  the  said  advowson  of  the  said  church 
of  Brauncewell-with-Dunsby-and-Anwick,  in  right  of  the  said 
Jane  Mary :  That  the  said  church  having  become  vacant  by  the 
death  of  the  said  Samuel  Hazlewood  as  aforesaid,  and  still  being 
vacant,  it  then  belonged  and  still  belongs  to  them,  the  said  Harrison 
Robinson  and  Jane  Mary  his  wife,  in  right  of  the  said  Jane 
Mary,  to  present  as  in  their  proper  turn,  that  is  to  say,  in  the  turn 
which  was  of  the  said  Samuel  Hazlewood  as  aforesaid,  a  fit  person 
to  the  said  church,  being  so  vacant  as  last  aforesaid ;  and  the  said 
John,  Bishop  of  Lincoln,  William,  Marquis  of  Bristol,  and  Lord 
Charles  Hervey,  unjustly  hindered  them  from  presenting  a  fit 
person  to  the  said  church,  and  still  do  hinder  them,  whereby,  &c. 
[  *2U  ]  The  Marquis  pleaded  that  the  said  Samuel  Hazlewood  *was  not 

seised  of  a  moiety  of  the  advowson  of  the  church  of  Brauncewell- 
with-Dunsby-and-Anwick,  in  manner  and  form  as  the  said 
Harrison  Robinson  and  Jane  Mary  his  wife  had  above  alleged. 
Issue  thereon. 

The  case  came  before  the  Court  upon  a  special  verdict  which 
found  as  follows : 

That,  before  and  at  the  time  of  the  making  of  the  act  of  union 
hereinafter  mentioned,  Brauncewell-with-Dunsby  was  a  parish  in 
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the  county  of  Lincoln,  and  a  rectory ;  and  thai  Ah  wick  was  then 
also  a  parish  in  the  said  county,  and  a  vicarage  (the  rectory  of 
Anwick  having  been  theretofore  appropriated  and  the  said  vicarage 
endowed  according  to  law) :  That,  before  and  at  the  time  of  the  sealing 
and  delivery  of  the  deed  hereinafter  mentioned-,  Robert  Gardiner 
was  seised  as  of  fee  in  gross  of  the  advowson  of  the  said  vicarage 
of  Anwick,  and  John,  Lord  Hervey  (afterwards  John,  Earl  of 
Bristol),  was  seised  as  of  fee  of  the  advowson  of  the  said  rectory  of 
Brauncewell-with-Dunsby ;  and  that,  the  said  respective  parties 
being  so  seised  as  aforesaid,  a  certain  deed  bearing  date  the  29th 
of  March,  1703,  was  then  duly  signed,  sealed,  and  delivered  by  the 
said  Robert  Gardiner  and  the  said  John,  Lord  Hervey,  respectively, 
viz.,  one  part  by  the  said  Robert  Gardiner,  and  the  other  part  by 
the  said  John,  Lord  Hervey,  as  follows : 

"  Articles  of  agreement  indented,  had,  made,  and  concluded 
upon  the  29th  of  March,  in  the  second  year  of  the  reign  of  Queen 
Anne,  1703,  between  Robert  Gardiner,  of,  &c,  of  the  one  part,  and 
the  Right  Hon.  John,  Lord  Hervey,  Baron  Ickworth,  in  the  county 
of  Suffolk,  of  the  other  part,  as  followeth  :  Whereas,  the  said  Robert 
Gardiner  standeth  seised  in  his  demesne  as  of  fee  of  and  in  the 
advowson  and  right  of  presentation  of  and  in  the  vicarage  of  the 
church  of  Anwick,  in  the  said  county  of  Lincoln,  to  him  and  his 
heirs :  And  whereas  the  said  John,  Lord  Hervey,  standeth  seised 
in  *his  demesne  as  of  fee  of  and  in  the  rectory  and  right  and 
presentation  of,  in,  and  to  the  rectory  and  church  of  Branswell,  in 
the  said  county  of  Lincoln,  the  said  church  of  Anwick  and 
Branswell  lying  contiguous  to  each  other :  And  whereas  the  said 
Robert  Gardiner  and  the  said  John,  Lord  Hervey,  are  minded  and 
desirous  that  the  cure  of  the  said  vicarage  and  rectory  may  for  the 
future  be  supplied  by  one  clerk  :  And  whereas  the  said  John,  Lord 
Hervey,  at  the  instance  and  request  of  the  said  Robert  Gardiner, 
hath  presented  William  Everingham,  clerk,  to  the  said  church  of 
Branswell,  the  said  William  Everingham  being  formerly  presented 
to  the  said  vicarage  of  Anwick,  by  the  said  Robert  Gardiner,  or 
those  under  whom  he  claims :  The  said  Robert  Gardiner,  in  con- 
sideration thereof,  and  of  the  sum  of  10*.  to  the  said  Robert 
Gardiner  by  the  said  John,  Lord  Hervey,  in  hand  paid,  &c,  him 
for  his  heirs  and  assigns  hath  granted,  bargained,  and  sold,  and  by 
these  presents  doth  grant,  bargain,  and  sell  unto  the  said  John, 
Lord  Hervey,  and  his  assigns,  the  first  and  next  advowson,  nomi- 
nation,   presentation,  and  free   disposition  of   the  said  vicarage 
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Robinson  of  the  church  of  Anwick  aforesaid,  whensoever  and  howso- 
The  ever>  by  death,  resignation,  deprivation,  cession,  permutation, 
Marquis  of  dismission,  or  any  other  way,  the  said  church  first  and  next  shall 
happen  to  be  void,  any  honest  and  learned  clerk  to  present  to  the 
same,  and  to  do  and  perform  any  other  matter  or  thing  touching  or 
concerning  the  same.  Item.  It  is  agreed  by  and  between  the  said 
parties  to  these  presents,  that  in  regard  to  the  said  two  churches 
of  Anwick  and  Branswell  are  of  small  value,  and  may  be  well 
supplied  by  one  clerk,  which  being  united  and  laid  together,  will  be 
a  convenient  maintenance  for  one  person,  and  for  the  future  may 
be  supplied  accordingly  :  The  said  John,  Lord  Hervey,  doth  hereby, 
for  himself  and  his  assigns,  covenant  and  grant  to  and  with  the 
[  *213  ]  said  Robert  Gardiner,  his  heirs  *and  assigns,  that,  whensoever  or 
howsoever  the  said  rectory  of  Branswell  shall  be  void  after  the 
first  presentation  made  by  the  said  John,  Lord  Hervey,  to  the  said 
vicarage  and  church  of  Anwick,  by  virtue  of  these  presents  as 
aforesaid,  that  then  it  may  be  lawful  to  and  for  the  said  Robert 
Gardiner,  his  heirs  and  assigns,  to  present  one  able  and  learned 
clerk  to  the  said  rectory  and  clerk  of  Branswell :  And  it  is  hereby 
declared  and  agreed  that  the  said  Robert  Gardiner  and  the  said 
John,  Lord  Hervey,  their  heirs  and  assigns,  shall,  from  time  to 
time,  and  at  all  times  hereafter,  whensoever  and  howsoever  the 
aforesaid  churches  of  Anwick  and  Branswell  shall  happen  to  be  void, 
to  present  their  clerks  to  the  same  by  turns,  alterius  vicibus,  without 
the  let  or  molestation  of  either  party  to  the  other  or  of  their  heirs 
or  assigns.     In  witness,  &c." 

That,  after  the  sealing  and  delivery  of  the  said  deed,  and  in 
pursuance  thereof,  and  before  the  making  of  the  said  act  of  union 
hereinafter  particularly  mentioned,  viz.  on  the  28rd  of  December, 
1717,  the  Rev.  Henry  Graske  was  duly  presented,  instituted,  and 
inducted  to  the  said  rectory  of  Brauncewell-with-Dunsby,  and  also, 
on  the  same  day,  to  the  said  vicarage  of  Anwick,  on  the  presenta- 
tion of  the  said  John,  Earl  of  Bristol,  to  the  said  rectory  and  vicarage 
respectively  :  That,  from  the  time  of  the  sealing  and  delivery  of  the 
said  deed,  until  and  at  the  time  of  the  making  of  the  said  act  of 
union  hereinafter  mentioned,  the  said  John,  Lord  Hervey  (after- 
wards John,  Earl  of  Bristol),  continued  to  be  and  was  seised  as  of 
fee  of  the  said  advowson  of  the  said  rectory  of  Brauncewell-with- 
Dunsby,  and  the  said  Robert  Gardiner  continued  to  be  and  was 
seised  as  of  fee  of  the  said  advowson  of  the  said  vicarage  of  Anwick, 
subject  respectively  to  the  arrangement  so  made  by  the  said  deed ; 
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and  that,  from  the  time  of  the  said  institution  and  induction  of  the 
said  Henry  Craske,  until  and  at  the  time  of  making  the  said  act  of 
*jmion  hereinafter  mentioned,  the  said  Henry  Craske  continued  to 
be,  and  was,  the 'rector  of  Brauncewell-with-Dunsby  aforesaid,  and 
the  vicar  of  Anwick  aforesaid : 

That,  on  the  26th  of  April,  1718,  a  certain  act  of  union  was  made 
by  the  then  Bishop  of  Lincoln,  being  the  diocese  in  which  the  said 
parishes,  and  also  the  said  rectory  and  vicarage,  were  respectively 
situate,  and  which  said  act  of  union  was  made  upon  the  petition 
and  with  the  assent  and  consent  of  the  said  John,  Earl  of  Bristol, 
and  Robert  Gardiner  (so  being  respectively  seised  as  aforesaid),  as 
in  the  said  act  of  union  expressed,  and  of  the  said  Henry  Craske,  so 
being  such  incumbent  of  the  said  rectory  and  vicarage  respectively, 
and  was  duly  signed  by  the  said  Bishop,  and  sealed  with  his  episcopal 
seal,  and  that  all  the  facts  recited  therein  are  true,  and  which  said 
act  of  union  (being  translated  from  the  Latin  language  into  the 
English  language)  was  and  is  as  follows,  that  is  to  say, — 

"  Edmund,  by  Divine  permission,  Bishop  of  Lincoln,  to  our 
beloved  in  Christ,  Henry  Craske,  clerk,  M.A.,  rector  of  the  parish 
church  of  Brauncewell,  and  also  vicar  of  the  parish  of  Anwick, 
respectively  in  the  county  of  Lincoln,  and  of  our  diocese  and  juris- 
diction, of  the  alternate  patronage,  as  it  is  said,  of  the  Bt.  Hon.  John, 
Earl  of  Bristol,  and  Bobert  Gardiner,  gentleman,  and  to  all  others 
whomsoever  in  any  manner  having,  or  who  shall  have,  an  interest  in 
this  behalf,  health  and  grace :  Whereas,  as  we  are  informed,  the 
fruits,  rents,  revenues,  tithes,  and  emoluments  of  the  rectory  of  the 
said  parish  church  of  Brauncewell  (which  parish  hath  only  three 
families),  not  amounting  to  the  annual  value  of  281.  of  lawful  money 
of  Great  Britain,  are  so  small  and  slender  that  they  are  not  suffi- 
cient for  the  proper  maintenance  of  the  minister  according  to  the 
decency  of  the  clerical  order :  Whereas  also,  the  perpetual  vicarage 
of  the  *parish  church  of  Anwick  aforesaid  (which  parish  hath  about 
twenty  families)  is  only  two  miles  and  a  half  distant  from  the  said 
rectory  of  Brauncewell  (no  river  or  stream  lying  between),  the 
fruits  of  which  vicarage,  also  not  amounting  to  the  annual  value  of 
251. ,  are  not  sufficient  for  the  proper  maintenance  of  the  vicar  there : 
Whereas,  moreover,  the  said  two  benefices  have  been  accustomed 
for  many  years  past  to  be  served  by  one  minister ;  for  which  reason, 
and  because  the  parish  of  Brauncewell  consists  of  so  small  a  number 
of  inhabitants,  the  church  of  Anwick  aforesaid  may  be  conveniently 
served  by  the  rector  aforesaid ;  and  for  the  causes  aforesaid,  and  the 
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Robinson  better  support  of  one  minister,  the  union  and  consolidation  of  the 
The  Baid  benefices  is  thought  convenient  and  necessary :  And  whereas, 
MBb?8tolOF  furthermore,  the  aforesaid  the  Rt.  Hon.  John,  Earl  of  Bristol  aqd 
Bobert  Gardiner,  the  alternate  patrons  of  the  feaid  benefices  as 
before  mentioned,  and  the  aforesaid  Rev.  Henry  Craske,  the  present 
incumbent  of  the  same,  in  a  petition  subscribed  with  their  hands, 
and  presented  to  us,  have  signified  their  mutual  assent  and  consent 
to  the  union  of  the  said  churches,  and  have  humbly  prayed  that  we 
would  graciously  condescend  to  unite,  annex,  and  incorporate  the  said 
church  of  Anwick,  with  all  its  rights,  members,  and  appurtenances, 
to  the  said  church  of  Brauncewell  aforesaid,  and  to  consign  the  cure 
of  the  souls  of  the  said  church  of  Anwick  to  the  rector  of  the  said 
church  of  Brauncewell  for  the  time  being,  and  to  do  other  matters 
requisite  in  the  premises :  And  whereas,  lastly,  we  have  found,  by 
an  inquisition  duly  made  and  returned  by  virtue  of  our  commission, 
that  the  said  suggestions  evidently  contain  the  truth  in  every 
particular,  and  that  the  aforesaid  petition  in  this  behalf  is  agreeable 
to  reason,  and  the  causes  themselves  for  making  the  union  and  con- 
solidation of  the  said  churches,  to  have  been,  and  to  be,  true,  just, 
[  *216  ]  lawful,  and  sufficient,  all  and  singular  the  matters  which  *are 
required  by  law  in  this  behalf  concurring :  We,  desiring  to  consult 
and  look  to  the  interest  and  advantage,  as  well  of  the  minister,  as 
of  the  church  (as  is  meet),  and  considering  the  poorness  of  the  said 
benefices,  and  moved  by  your  entreaties  in  this  behalf,  Do,  by  and 
with  the  consent  of  all  who  are  interested  in  this  matter,  as  far  as 
lies  in  our  power,  and  the  laws  and  statutes  of  the  kingdom  allow, 
of  our  certain  knowledge,  for  us  and  our  successors,  Bishops  of 
Lincoln,  by  these  presents  consolidate,  unite,  and  annex  the  said 
vicarage  and  parish  church  of  Anwick,  with  its  rights,  members, 
and  appurtenances,  to  the  aforesaid  rectory  and  parish  church  of 
Brauncewell :  And  we  do  by  these  presents  commit  the  cure  of  the 
souls  of  the  parishioners  of  the  said  church  of  Anwick  to  the  now 
rector  of  the  parish  church  of  Brauncewell  aforesaid,  and  the  rectors 
henceforward  for  the  time  being  of  the  said  church  of  Brauncewell ; 
and  we  will  and  decree  by  these  presents  that  the  said  united 
churches  shall  from  this  time  be  hereafter  held  and  reputed  as  one 
benefice  only,  and  that  one  fit  person,  at  the  alternate  presentation 
of  the  said  Bt.  Hon.  John,  Earl  of  Bristol,  and  Robert  Gardiner, 
their  heirs  and  assigns,  to  be  canon ically  instituted  in  the  same 
by  the  diocesan  of  the  place  for  the  time  being,  shall  at  all  times 
hereafter  possess  the  same;    bo  that  it  shall  be  lawful   for  the 
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aforesaid  Henry  Craske,  and  your  successors  whomsoever,  under  the 
name  of  rector  of  Brauncewell-with-Anwick,  to  take  and  obtain 
possession  of  both  parish  churches,  and,  so  obtained  and  united 
together  as  aforesaid,  to  continue  and  retain  as  one  church  and  one 
benefice,  and  the  suits,  rents,  and  revenues  of  the  same,  so  united, 
with  their  appurtenances,  you  may  and  can  freely  and  lawfully 
convert,  dispose  of,  and  apply  to  your  own  use  and  advantage,  and 
so  may  and  can  your  successors :  Provided  always,  nevertheless, 
that  the  due  and  accustomed  charges  of  the  said  churches  shall  from 
time  to  *time  be  borne  by  you  and  your  successors,  and  the  sacred 
word  of  God  sincerely  and  religiously  performed  in  the  said  parish 
churches :  Provided  also  that  this  union,  annexation,  and  incorpora- 
tion shall  never  in  any  manner  tend  to  be  understood  to  the  prejudice 
or  damage  of  our  serene  lord  the  King  George,  by  the  grace  of  God, 
of  Great  Britain,  France,  and  Ireland,  King,  Defender  of  the  Faith, 
Ac,  or  his  successors,  in  the  first  fruits,  tithes,  subsidies,  or  any 
other  charges  whatsoever,  in  any  manner  duly  chargeable  upon  the 
said  churches,  nor  of  us  or  our  successors,  Bishops  of  Lincoln  for  the 
time  being,  or  of  the  Archdeacon  of  Lincoln  :  All  and  singular  which 
matters,  in  order  that  they  may  obtain  the  force  of  perpetual  firm- 
ness, we  have  caused  to  be  confirmed,  both  by  the  subscription  of 
our  hand  and  appendage  of  our  episcopal  seal  to  this  present  writing, 
and  by  our  ordinary  and  episcopal  authority  we  confirm  and  approve 
by  these  presents.  Dated  the  26th  of  April,  1718,  and  in  the  third 
year  of  our  consecration." 

That,  after  the  making  of  the  said  act  of  union,  no  more  separate 
presentation  of  two  different  clerks  to  the  said  rectory  of  Braunce- 
well-with-Dunsby,  and  to  the  vicarage  of  Anwick,  respectively,  was 
made,  as  had  been  the  case  prior  to  the  making  of  the  said  deed  of 
the  29th  of  March,  1703,  and  the  institution  of  the  said  Henry 
Craske ;  but  that,  from  thenceforth,  from  the  cession  of  the  said 
Henry  Craske,  as  hereinafter  mentioned,  and  at  all  subsequent 
vacancies,  one  clerk  was  presented  and  instituted  to  the  said  united 
benefice;  and  such  presentations  were  made,  except  in  the  case  of 
lapse,  as  hereafter  particularly  mentioned,  in  alternate  turns,  by 
the  respective  parties  claiming  and  deriving  title  under  the  said 
Robert  Gardiner,  and  John,  Earl  of  Bristol,  respectively,  in  the 
manner  hereinafter  particularly  mentioned : 

That,  upon  the  first  vacancy  which  occurred  after  the  *said  act 
of  union,  on  the  27th  of  June,  1780,  Robert  Gardiner,  clerk,  was 
instituted  to  the  said  united  benefice,  by  the  name  of  "  the  rectory 
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Robinson  of  Brauncewell-  with-  An  wick,  in  the  county  of  Lincoln,"  which  had 
The  become  vacant  by  the  cession  of  the  said  Henry  Craske  in  the  said 
MBwotol°F  acfc  of  un*on  namsd,  on  ^e  presentation  of  Jane  Gardiner,  widow, 
relict  of  the  said  Robert  Gardiner  in  the  said  act  of  union  named, 
and  who  claimed  and  derived  her  title  by  and  under  the  said  last- 
named  Robert  Gardiner : 

That,  upon  the  next  vacancy  which  occurred  after  the  said  last- 
mentioned  presentation,  on  the  3rd  of  September,  1760,  William 
Tonge,  clerk,  was  instituted  to  the  said  united  benefice,  by  the  name 
of  "the  rectory  of  Brauncewell-with-Anwick,  in  the  county  of 
Lincoln,"  which  had  then  become  vacant  by  the  cession  of  the  said 
Robert  Gardiner,  clerk,  on  the  presentation  of  the  then  Earl  of 
Bristol,  who  claimed  and  derived  title  by  and  under  the  said  John, 
Earl  of  Bristol,  in  the  said  act  of  union  mentioned : 

That  afterwards,  and  before  the  next  presentation,  viz.  on  the 
28rd  of  December,  1760,  the  Rev.  Robert  Gardiner,  the  eldest  son 
and  heir  of  the  said  Robert  Gardiner  in  the  said  act  of  union  men- 
tioned, by  Jane  his  wife,  then  deceased,  being  the  said  Jane 
Gardiner  before  mentioned,  duly  made  and  executed,  to  Samuel 
Hazlewood,  of  Heighington,  in  the  county  of  Lincoln,  the  following 
indenture : 

The  special  verdict  set  out  an  indenture  of  the  8rd  of  December, 
1760,  between  the  Rev.  Robert  Gardiner,  of  Washingborough,  in 
the  county  of  Lincoln,  clerk  (eldest  son  and  heir  of  Robert  Gardiner, 
late  of  Anwick,  in  the  said  county  of  Lincoln,  and  sometime  of  New 
Sleaford,  in  the  said  county  of  Lincoln,  gentleman,  deceased,  by 
Jane  his  wife  (likewise  deceased),  and  Susanna  Gardiner,  wife  of 
[  *219  ]  the  said  Robert  Gardiner  party  hereto,  heretofore  *called  Susanna 
Moore,  spinster,  of  the  first  part,  and  Samuel  Hazlewood,  of 
Heighington,  in  the  parish  of  Washingborough  aforesaid,  gentleman, 
of  the  other  part ;  whereby, — after  reciting,  that,  by  indentures  of 
lease  and  release,  bearing  date  respectively  the  21st  and  22nd  of 
March,  1758,  the  release  being  of  seven  parts,  and  made  or  mentioned 
to  be  made  between  the  said  Robert  Gardiner  (party  thereto)  and 
Susanna,  his  wife,  of  the  first  part,  Charles  Gardiner,  eldest  son 
and  heir  apparent  of  the  said  Robert  Gardiner,  by  the  said  Susanna, 
his  wife,  of  the  second  part,  Edward  Wy there  and  Margaret  Wythers 
his  wife,  only  child  and  heir  of  Richard  Eadnall,  deceased  (who  in 
his  lifetime  and  at  the  time  of  his  death  was  seised  of  the  rectory 
impropriate  and  parsonage  of  Anwick,  and  the  lands,  tithes,  and 
hereditaments  thereunto  belonging,  and  the  advowson  of  the  vicarage 
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of  the  parish  of  Anwick  aforesaid,  to  him  and  his  heirs,  as  tenant 
of  the  freehold,  in  order  that  a  common  recovery  might  be  had  and 
suffered  thereof,  amongst  other  hereditaments,  but  which  said 
rectory,  parsonage,  tithes,  and  advowsons  were  not  comprised  in 
the  said  recovery),  of  the  third  part,  Thomas  Peete  (a  mortgagee  in 
fee  of  part  of  the  messuages,  lands,  and  hereditaments  therein  and 
hereinafter  mentioned  and  described,  who  had  long  before  received 
all  the  moneys  due  on  bis  mortgage,  as  well  principal  as  interest), 
of  the  fourth  part,  Thomas  Newsome  and  John  Bharpe,  of  the  fifth 
part,  William  Lomax,  of  the  sixth  part,  and  Richard  Moore,  of  the 
seventh  part, — for  the  barring,  defeating,  and  extinguishing  of  all 
estates  tail  and  remainders,  and  reversions  and  other  estates  what- 
soever, of,  in,  or  to  the  manor  or  moiety  of  the  manor,  rectory, 
impropriate  advowson,  or  alternate  right  of  presentation,  messuages, 
&c,  therein  and  hereinafter  mentioned  and  described,  and  for 
settling,  conveying,  and  assuring  the  same,  to,  for,  and  upon  the 
several  uses  thereafter  to  be  declared,  *and  in  consideration  of  the 
sum  of  1,7002.  of  &c.  to  the  said  Robert  Gardiner  (party  hereto) 
therein  mentioned  to  be  paid  by  the  said  Richard  Moore,  and  of  the 
further  sum  of  500/.  to  the  said  Charles  Gardiner  therein  also 
mentioned  to  be  paid  by  the  said  Richard  Moore  (making  together 
the  sum  of  2,200i.)>  and  in  consideration  of  5a.  a  piece  to  the  said 
Robert  Gardiner  (party  hereto)  and  Susanna  his  wife,  Charles 
Gardiner,  and  Thomas  Peete,  paid  by  Newsome  and  Sharpe,  they 
the  said  Robert  Gardiner  (party  hereto)  and  Susanna  his  wife, 
Charles  Gardiner,  and  Thomas  Peete,  did  grant,  bargain,  sell,  alien, 
release,  and  confirm  unto  the  said  Thomas  Newsome  and  John 
Sharpe,  and  to  their  heirs,  amongst  other  lands  and  tenements, 
"  All  that  the  manor,  or  moiety  or  half  part  of  the  manor  or  lord- 
ship of  Anwick,  with  the  rights,  royalties,  members,  and  appur- 
tenances thereof,  in  the  county  of  Lincoln ;  and  also  all  that  the 
rectory  impropriate  and  parsonage  of  the  parish  church  of  Anwick 
aforesaid,  and  all  the  arable  lands,  meadows,  glebe  lands,  pastures, 
tithes  of  corn,  grain,  and  hay,  oblations,  obventions,  and  appur- 
tenances whatsoever  to  the  said  rectory  impropriate  or  parsonage 
belonging  or  in  any  wise  appertaining ;  and  also  all  that  the  per- 
petual advowson,  nomination,  donation,  or  alternate  right  of  pre- 
sentation and  free  disposition  of  and  to  the  vicarage  of  the  parish 
church  of  Anwick  aforesaid,  and  all  the  glebe  lands,  tithes,  and 
profits  thereto  belonging  and  appertaining/'  Ac.  &c.  "And  all 
other  the  manors  or  lordships,  advowsons,  impropriations,  messuages, 
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Robinson  cottages,  closes,  lands,  tenements,  tithes,  hereditaments,  and  parts 
Thb  and  shares  of  manors  or  lordships,  advowsons,  impropriations, 
MBw8tol°F  m©ssuages,  cottages,  closes,  lands,  tenements,  tithes,  and  heredita- 
ments whatsoever  of  them  the  said  Bobert  Gardiner  (party  hereto) 
and  Susanna  his  wife,  Charles  Gardiner,  and  Thomas  Peete,  or  any 
[  *22i  ]  of  them,  or  wherein  they,  or  any  of  them,  *or  any  person  or  persons 
in  trust  for  them,  or  any  of  them,  had  any  estate  of  inheritance  in 
possession,  reversion,  remainder,  or  expectancy,  situate  and  being 
in  Anwick  and  Buskington  aforesaid," — upon  certain  trusts,  with  a 
covenant  to  levy  a  fine,  &c.  The  deed  then  proceeded  to  create  a 
term  of  one  thousand  years,  to  secure  to  Bichard  Moore  the  repay- 
ment of  the  2,200/.  advanced  by  him,  with  interest ;  and,  after 
reciting  that  the  principal  sum  of  2,200/.  remained  due  to  Moore, 
and  that  Samuel  Hazlewood  had  lately  contracted  and  agreed  with 
the  said  Bobert  Gardiner  (party  hereto)  for  the  absolute  purchase 
of  the  said  manor,  moieties,  rectory,  advowson,  messuages,  closes, 
lands,  tenements,  tithes,  hereditaments,  and  premises  thereinbefore 
particularly  mentioned  and  described,  for  the  price  or  sum  of  4,000/., 
whereout  it  was  agreed  that  the  2,200/.  should  be  paid  to  Moore, — 
it  was  witnessed,  that,  for  and  in  consideration  of  1,800/.  paid  by 
Hazlewood  to  Gardiner  (party  thereto)  they  the  said  Bobert 
Gardiner  and  Susanna  his  wife  conveyed  to  Samuel  Hazlewood, 
"All  and  singular  the  said  manor,  or  moiety  thereof,  rectory 
impropriate,  advowson,  or  alternate  right  of  presentation,  messuages, 
cottages,  closes,  lands,  tenements,  tithes,  of  whatsoever  the  same 
may  consist,  hereditaments  and  premises  hereinbefore  particularly 
mentioned  and  described,  situate,  lying,  and  being  within  the  fields, 
precincts,  or  territories  of  Anwick,  &c,  with  their  and  every  of 
their  rights,  royalties,  members,  and  appurtenances,"  &c.,  subject 
to  the  term  of  one  thousand  years. 

That  the  title  of  the  said  last-mentioned  Samuel  Hazlewood  to 
the  said  moiety  of  the  said  advowson  of  the  church  of  Brauncewell- 
with-Dunsby-and-Anwick  in  the  declaration  mentioned,  was  derived 
in  no  other  way  than  by  the  said  indenture : 

That,  upon  the  vacancy  which  occurred  after  the  said  last- 
[  *222  ]  mentioned  presentation,  to  wit,  on  the  8rd  of  March,  *1769,  John 
Andrews,  clerk,  was  instituted  to  the  said  united  benefice,  by  the 
name  of  "  the  rectory  of  Brauncewell-with-Anwick-and-Dunsby,  in 
the  county  of  Lincoln,"  which  had  become  vacant  by  the  cession  of 
the  said  William  Tonge,  clerk,  on  the  presentation  of  Jane  Hazlewood 
and  Bichard  Moore,  patrons  for  that  turn,  and  which  said  Jane 
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Hazlewood  and  Richard  Moore,  claimed  and  derived  title  by  and     Robinson 
under  the  said  Robert  Gardiner  in  the  said  act  of  union  mentioned :        the 

That,  upon  the  next  vacancy  which  occurred  after  the  said  last  ^JJJ^0* 
mentioned  presentation,  to  wit,  on  the  19th  of  February,  1799, 
George  Matthew,  clerk,  was  collated  to  the  said  benefice,  by  the 
name  of  "  the  rectory  of  Brauncewell-with-Dunsby-and-Anwick,  in 
the  county  of  Lincoln,"  which  had  become  vacant  by  the  death  of 
the  said  John  Andrews,  clerk,  on  the  donation  or  collation  of  the 
then  Lord  Bishop  of  Lincoln  for  that  turn,  by  reason  of  lapse,  and 
which  said  lapse  had  occurred  by  reason  of  the  neglect  to  present 
in  due  time  by  the  parties  then  claiming  under  the  said  John,  Earl 
of  Bristol,  in  the  said  act  of  union  mentioned : 

That,  upon  the  said  vacancy  which  occurred  after  the  said  last- 
mentioned  collation,  to  wit,  on  the  4th  of  June,  1812,  R.  D. 
R.  Spooner,  clerk,  was  instituted  to  the  said  united  benefice,  by  the 
name  of  "  the  rectory  of  Brauncewell-with-Dunsby-and-Anwick,  in 
the  county  of  Lincoln,"  which  had  then  become  vacant  by  the 
cession  of  the  said  George  Matthew,  clerk,  on  the  presentation  of 
Samuel  Hazlewood,  in  the  declaration  mentioned,  and  which  said 
Samuel  Hazlewood  claimed  and  derived  title  by  and  under  the  said 
Robert  Gardiner  in  the  said  act  of  union  mentioned : 

That,  upon  the  next  vacancy  which  occurred  after  the  last- 
mentioned  presentation,  to  wit,  on  the  16th  of  June,  1826,  the  said 
Samuel  Hazlewood,  clerk,  within  mentioned,  was  instituted  to  the 
said  united  benefice,  by  *the  name  of  "  the  rectory  of  Brauncewell-  [  *223  ] 
with-Dunsby-and-Anwick,  in  the  county  of  Lincoln,"  which  had 
then  become  vacant,  by  the  resignation  of  the  said  R.  D.  R.  Spooner, 
clerk,  on  the  presentation  of  the  defendant  Frederick  William,  then 
Earl  of  Bristol,  and  now  Marquis  of  Bristol : 

But,  whether  the  advowson  whereof  the  said  last-mentioned 
Robert  Gardiner  was  so  seised  upon  and  immediately  after  the 
making  of  the  said  act  of  union,  remained  and  continued  in  law 
"  the  advowson  of  the  vicarage  of  An  wick  "  aforesaid,  as  before 
the  said  act  of  union,  the  jurors  said  that  they  were  ignorant: 

That,  upon  the  18th  of  March,  1846,  the  said  Samuel  Hazlewood 
died,  and  thereupon  the  said  united  benefice,  to  which  the  said 
Samuel  Hazlewood  had  been  so  presented  and  instituted  as  afore- 
said, then  became  and  was,  and  is,  vacant :  But,  whether  or  not, 
upon  the  whole  matter  aforesaid  by  the  jurors  aforesaid  in  form 
aforesaid  found,  the  said  Samuel  Hazlewood  was  seised  of  a 
moiety    of    the    advowson    of    the  church    of  Brauncewell-with- 
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Robinson     Dunsby-and-Anwick,  in  manner  and   form  as  in  the  declaration 

The  alleged,  the  jurors  were  ignorant,  &c. 
MBwbtol°F  The  8Pecial  verdict  farther  found,  that  the  united  benefice,  from 
the  time  of  the  death  of  the  said  Samuel  Hazlewood  hitherto  had 
been  and  still  was  vacant ;  and  that  more  than  six  months  had 
passed  since  the  death  of  the  within-named  Samuel  Hazlewood ; 
and  that  the  value  of  the  said  church  by  the  year  was  and  is  750/. 

Peacock  (with  whom  was  O.  Hayes),  for  the  plaintiffs  (l) : 

[  *224  ]  The  first  question  raised  by  this  special  verdict,  *is,  what  was  the 

effect  of  the  act  of  union  of  the  26th  of  April,  1716.    On  the  part 
of  the  plaintiffs  it  is  submitted  that  it  was,  to  unite  the  vicarage  of 
An  wick  to  the  rectory  of  Brauncewell-with-Dunsby,  and  so  to  create 
one  benefice  under  the  name  of  the  church  of  B  r  aunc  e  well -with- 
Anwick,  with  alternate  rights  of  presentation  in  Gardiner  and  the 
Earl  of  Bristol.     In  Harman  v.  Renew  (2),  on   a  motion  for  a 
prohibition  to  a  suit  in  the  Consistory  Court  of  London,  on  the 
statute  22  Car.  II.  c.  11,  which  united   the  parish  of    St.  Mary 
Bothew  to  the  parish  of  St.  Swithen,  against  the  parishioners  of 
St.  Mary  Bothew  to  have  a  contribution  to  the  repair  of  the  church 
of  St.  Swithen,  Holt,  Ch.  J.,  said,  that,  "  at  common  law,  by  concur- 
rence of  parson,  patron,  and  Ordinary,  churches  might  be  united  to 
one  another,  but  not  parishes."     The  report  continues  "  It  was  said 
per  Powell,  J.,  in  a  case  in  C.  B.,  that  union  was  of  spiritual 
conusance    till  87  Hen.  VIII.    c.  21,    and    then   the    temporal 
Court  took   conusance   of    it;    and  that  the  incumbency  of  the 
churches  united  is  extinct ;    but  tithes  and  modus  continue  after- 
wards.   But  per  Tbbbt,  Ch.  J. :    The  ancient  church  or  rectory 
remains  not,  but   this  is  a  new  creature,  a  new  church,  a  new 
parsonage,  a  novum  aUquod  tertium."      Though   there  is  a  new 
church,  the  ancient  rights  of  advowson  remain  :  the  alternate  right 
of   presentation  is  an  advowson  of  the  same  nature  as  it   was 
before ;  it  may  be  in  gross  or  appendant,  as  the  prior  rights  were. 
In  Burn's  Ecclesiastical  Law  (s),  it  is  said:  "  By  the  union  of  two 


(1)  The  points  marked  for  argument 
on  the  part  of  the  plaintiffs,  were  as 
follows :  "  The  plaintiffs  will  contend 
that  the  effect  of  the  act  of  union,  and 
the  deed  upon  which  it  was  founded, 
was,  to  create  one  benefice,  with 
alternate  rights  of  presentation ;  and 
that  the  facts  show  that  Samuel  Hazle- 
wood  in    the    declaration  mentioned 


was  seised  of  a  moiety  of  the  advow- 
son and  the  right  to  present  in  alter- 
nate turns  with  the  Marquis  of  Bristol. 
Also  that  the  plaintiffs  are  entitled  to 
succeed,  the  defendants  not  having 
shown  title  on  their  plea." 

(2)  1  Salk.  164. 

(3)  Title  Union,  8th  ed.  p.  36,  9th 
ed.  p.  45. 
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churches,  no  change  is  made  in  the  advowsons ;  that  is,  not  only     Robinson 
all  rights  are  reserved  to  the  patron  or  *patrons,  as  before,  but  the        the 
nature  of  the  advowsons  continues  the  same  ;  as,  if  one  be  appen-    Mbb?stol°P 
dant,  and  the  other  in  gross,  and  that  which  is  appendant  is  made      [  *225  ] 
the  presentative  church,  and   the  patron  of  the  church  in  gross 
hath  the  first  turn,  yet  shall  not  the  whole  advowson  be  in  gross, 
but  it  shall  remain  appendant  for  his  turn  who  was  patron  of  the 
advowson  appendant,  and  in  gross  for  his  turn  who  was  patron  of 
the  advowson  in  gross.     Which  being  so  (that  is,  the  advowsons,  not 
only  as  to  the  right,  but  even  as  to  the  nature  of  them,  remaining 
the  same  as  before),  it  seems  to  be  an  unreasonable  doubt  whether 
Bishops  and  other  ecclesiastical  patrons  can  consent  to  an  union  by 
the  statutes  of  the  1  Eliz.  and  18  Eliz." 

(Jbbvis,  Ch.  J. :  It  does  not  follow  that  the  vicarage  remains  a 
vicarage.) 


No.  The  case  of  Reynoldson  v.  Blake  (l)  also  shows  that  the  effect 
of  a  union  is  as  above  stated.  The  plaintiffs  there  brought  quare 
impedit,  for  hindering  them  to  present  to  the  church  of  St.  Andrew's 
Wardrobe  in  London,  and  declared,  that,  by  the  great  fire  of 
London,  2  September,  1666,  the  parish  churches  of  St.  Anne, 
Blackfriars,  and  St.  Andrew's  Wardrobe,  were  burnt ;  and  that,  by 
the  Act  of  22  Gar.  II.  c.  11,  it  was  enacted  that  the  parishes  of 
St.  Anne,  Blackfriars,  and  St.  Andrew's  Wardrobe,  should  be 
united,  and  that  the  parish  church  of  St.  Andrew's  Wardrobe 
should  be  rebuilt,  and  should  be  the  parish  church  of  both 
parishes ;  that  the  several  patrons  of  the  respective  parish  churches 
should  present  by  turns  to  this  new  church ;  and  that  the  patron 
of  that  church  of  which  the  endowments  were  of  the  greater  annual 
value,  should  have  the  first  presentation.  The  plaintiffs  then 
averred,  that  the  indowments  of  the  rectory  of  the  church  of 
St.  Andrew's  Wardrobe  were  of  greater  annual  value  than  the 
indowments  pradicta  vicaria  ecclesia  of  St.  Anne,  Blackfriars ;  that 
*Sir  Thomas  Gage  was  seised  in  fee  of  the  rectory  impropriate,  to 
which  the  vicarage  of  St.  Anne,  Blackfriars,  adtunc  pertinebat,  and, 
being  so  seised  of  the  rectory,  and  being  verm  indvbitus  patronus 
inde,  dedit  et  concessit,  by  indenture,  the  said  rectory  to  the 
plaintiffs,  and  divers  others,  and  their  heirs,  as  survivors  of  whom 
the   plaintiffs    brought    this    quare  impedit;    that    James    Cade, 

(1)  Ld.  Bay.  192 ;  see  Ley.  Ent  141,  3  Ld.  Bay.  238. 
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Robiwboh     incumbent  at  the  time  of  the  fire  of  the  church  of  St.  Andrews, 
Thb         Wardrobe,  died,  whereby  the  church  became  void ;  that  King  Charles 
Mbb?stoL°F   *^e  Second,  as  patron  of  the  church  of  St.  Andrew's,  Wardrobe, 
presented  Stoning,  who  was  admitted,  instituted,  and   inducted, 
which  was  the  first  turn  after  the  fire ;  that  Stoning  died  6  W.  &  M., 
whereby  the  church  became  void ;  and  it  pertained  to  the  plaintiffs 
to  present  as  the  second  turn,  &c.,  and  the  defendants  disturbed 
them,  &c.    The  second  point  was,  whether  by  this  union   the 
appendancy  of  the  vicarage  of   St.  Anne's,   Blackfriars,   to   the 
rectory,  was  destroyed;  for,  if  it  were,  it  would  be  fatal  to  the 
plaintiffs,  because  there  were  not  sufficient  words  in  the  grant  of 
Sir  Thomas  Gage  to  convey  an  advowson  in  gross  to  the  plaintiffs, 
and  consequently  the  plaintiffs  had  no  title.    And,  as  to  this  point, 
Powell,  J., "  was  of  opinion  that  the  appendancy  was  not  destroyed, 
but  that  the  right  of  presentation  every  second  turn  to  the  new 
church  became  appendant   to  the  rectory,  as  the  vicarage  was 
before."     But  "  Nevill,  J.,  and  Treby,  Ch.  J.,  against  this,  for  the 
defendants,  argued,  that   the  appendancy  was  destroyed   by  the 
union,  and  then  nothing  passed  by  the  grant  of  Sir  Thomas  Gage 
to  the  plaintiffs."    Judgment  was  given  for  the  defendants,  which 
must  have  been  upon  the  ground  that  the  new  advowson  created  by 
the  act  of  union,  was  appendant  in  the  same  way  as  the  old  one 
was.     At  the  end  of  the  case,  the  reporter  adds  a  note :  "Powell,  J., 
said  to  Treby,  Ch.  J.,  that  Holt,  Ch.  J.,  agreed  with  him  as  to  the 
[  *227  ]       second  point,  against  the  opinion  *of  Treby."    And  it  is  further  said, 
that,  on  error  in  the  King's  Bench,  "  the  judgment  was  affirmed, 
but  reversed  in  Parliament  afterwards,  as  Levinz  reports"  (l) ;  but 
no  trace  can  be  found  of  the  ground  of  the  reversal.    In  the  course 
of  his  judgment,  Powell,  J.,  says  (2) :  "  Patrons  of  united  churches 
have  also  several  rights,  and  therefore  the  writ  of  right  ought  to  be 
de  medietate  advocationis  ;  and  their  possessions  are  also  several,  so 
that  one  may  usurp  upon  the  other,  and  drive  him  to  his  quare 
impedit ;  and  each  of  them,  if  he  be  disturbed,  shall  have  his  quart 
impedit  against  a  stranger.     So  that   tenants  in  common   have 
several  rights,  but  joint  possessions ;  co-parceners  several  rights, 
but  possessions  partly  joint  and  partly  several:  but  patrons  of 
united  churches  have  both  rights  and  possessions  several.    To  prove 
which  diversity,  he  cited  83  Hen.  VI.  11  (8) ;  5  Hen.  VII.  8  (4) ; 

(1)  3  Lev.  437  ;  Lev.  Ent.  143.  stoke,  H.  33  Hen.  VI.  fo.  1 1,  pi.  17. 

(2)  1  Ld.  Ray.  197.  (4)  M.  5  Hen.  VII.  fo.  8,  j>l.  17. 

(3)  OdinseU  v.   The  Prior  of  Make- 
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14  Hen.  VI.  15  (l) ;  Co.  Litt.  186  b  ;  Windsor's  case  (2) ;  Co.  Ent.     robinbok 

489  a;   which  last   books  prove,  that,  though  in  case  of  united         rp£B 

churches  there  is  but  one  advowson  in  right,  yet  every  patron  has    Marquis  of 

Bristol* 
the  whole  advowson  to  his  turn;   but  the  writ  of  right  must  be 

according  to  the  right  "  (3).    According  to  that  authority,  Samuel 

Hazlewood  became  seised,  if  of  anything,   of  a   moiety  of  the 

advowson  of  the  new  church  created  by  the  act  of  union,  and  a 

right  to  present  alterius  vieibus  with  the  Marquis  of  Bristol.     In 

Dyer,  259  a,  it  is  said,  that,  by  the  union  of  two  churches  in  A., 

they  are  so  made  one  that  the  patron  may  bring  quare  impedit  by 

the  name  of  the  church  in  A.,  without  distinction  of  the  one  or  the 

other :  and  that,  if  an  advowson  appendant  and  another  in  gross 

*be  united,  it  will  be  appendant  for  one  term,  and  in  gross  for  the      [  *2*28  ] 

other.     So,  in  Wilson  v.  Van  Mildert  (4),  it  was  held,  that,  where 

three  parish  churches  have  been   united  by  22  Car.  II.  c.  11, 

the  benefice  may  be  described  in  pleading  as  one  rectory.     *     * 

Amtyn  v.  Twyne  (5)  is  also  an   authority  to  show  that  this  is  a       L  229  ] 

valid  union.    Besides,  it  being  admitted   upon   the  face  of  the 

pleadings  that  Samuel  Hazlewood  did  present  to  the  united  benefice 

of  Brauncewell  and  Anwick,  and  that  the  Marquis  of  Bristol  was 

seised  of  one  undivided  moiety  of  the  advowson  of  the  united 

church,  and  duly  presented  in  his  turn,  it  is  not  competent  to  the 

defendants  now  to  contend  that  there  is  no  such  church  as  the 

church  of  Brauncewell-with-Dunsby-and-Anwick. 

There  having  been  alternate  presentations  to  the  united  church, 

from   the  time  of  union  downwards,  by  those  under  whom  the 

plaintiffs  and  the  Marquis  of  Bristol  respectively  claim,  each  has 

obtained  a  title  against  the  other  by  virtue  of  the  statute  8  &  4 

Will.  IV.  c.  27,  ss.  80,  81,  84. 


(Jervis,  Ch.  J. :  The  special  verdict  finds  *that  the  only  title  of 
Hazlewood  was  under  the  deed  of  the  23rd  of  December,  1760.) 


[*230] 


Assuming  this  to  have  been  a  valid  union  of  the  two  churches,  with 
alternate  rights  of  presentation  in  the  patrons  of  each,  the  next 
question  is,  whether  the  indenture  of  the  28rd  of  December, 
1760,  was  sufficient  to  convey  to  Samuel  Hazlewood  the  title  which 
was  in  Bobert  Gardiner.    By  that  deed,  Bobert  Gardiner  professes 


(1)  8  Hen.  VI.  fo.  lob,  pi.  52. 

(2)  Cro.  Eliz.  688. 

(3)  See     Windom     v.   Kempes, 


F. 


Moore,  867  ;  Dyer,  299,  pi.  32. 

(4)  2  Bos.  &P.394. 

(5)  Cro.  Eliz.  500. 
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Robinsoh    to  convey  to  Hazlewood  "  all  that  the  rectory  impropriate  and 
The         parsonage  of  the  parish  church  of  Anwick,  and  all   the  arable 
Bristol?*   *an<*s>  *c*  >  an<*  a'80  ftH  that  the  perpetual  advowson,  nomination, 
donation,  or  alternate  right  of  presentation  and  free  disposition  of 
and  to  the  vicarage  of  the  parish  church  of  Anwick  aforesaid,  and 
all  the  glebe  lands,"  &c.    There  can  be  no  doubt  that  it  was  the 
[  *23i  ]      intention  of  the  parties  to  convey  the  alternate  right  *of  presenta- 
tion which  Robert  Gardiner  then  had  to  the  united  churches  of 
Brauncewell-with-Anwick.    And,  at  all  events,  the  general  words 
are  amply  sufficient  to  pass  that  right. 

(Cresswell,  J. :  The  general  words  are  all  limited  to  Anwick.) 

This  is  a  mere  question  of  parcel  or  no  parcel :  the  grantor  evidently 
intends  to  convey  all  he  possessed  in  connection  with  what  had 
formerly  been  the  vicarage  of  Anwick.  In  Dyer,  828  a,  is  the 
following  case :  Upon  evidence  in  quart  impedit  for  the  messuage  of 
T.,  in  the  county  of  Worcester,  parcel  of  the  possessions  of  the 
college  of  Westminster,  it  was  moved  whether  the  advowson  thereof 
passed  in  a  lease  for  years  made  in  the  time  of  Edward  VI.,  in  the 
second  year,  to  Sir  T.  S.  (who  was  an  admiral,  and  attainted,)  by 
the  name  of  "  all  the  hereditaments  situate,  lying,  and  being  in  T.," 
where  the  vicarage  was ;  and  it  was  held  by  the  Court  that  it  passed, 
for,  it  hath  some  being  in  the  town  and  church  of  the  vicarage, 
because  the  view  in  a  writ  of  right  of  advowson  shall  be  given  in 
the  church,  <fcc,  although  it  does  not  lie  in  livery,  nor  is  visible  nor 
palpable;  to  which  Catlyn  and  Wray  (Justices)  agreed.  In 
Comyns's  Digest,  Advowson  (G.  1),  it  is  said :  "  If  there  be  a  grant 
of  all  his  tenements,  or  all  his  hereditaments  in  D.,  the  advowson 
of  D.  passes,  though  it  be  not  particularly  named." 

(Jbbvis,  Ch.  J. :  That  is  the  case  in  Dyer.) 

The  words  here  used,  it  must  be  conceded,  are  not  very  precise  :  but 
the  Court  will  endeavour  to  discover  the  intention  of  the  parties. 

(Cresswell,  J. :  Are  there  any  words  professing  to  pass  anything 
in  Brauncewell  ? 

Jbrvis,  Ch,  J.  :  We  are  not  construing  a  will :  neither  is  this,  as 
you  assume,  a  question  of  parcel  or  no  parcel.) 

Falsa  demomtratio  non  nocet. 
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(Cresswell,  J. :  Is  there  any  demonstrate  here  ?)  Robinson 

The 
That  which  the  grantor  professes  to  convey  is   as  much  within    Marquis  of 

Brauncewell    as  within   Anwick.      In    Gully  v.    The    Bishop    of 

*  Exeter  (l)  it  was  held  that  an  advowson   in  gross  passes  in  a       [  *282  ] 

-will  under  the  word  "tenement." 

Presentation  is  the  only  seisin  that  can  be  had  of  an  advowson  : 

Watson's  Clergyman's  Law,  278.    By  the  presentation  alleged  in 

the  count,  Hazlewood  acquired  at  least  a  seisin  by  wrong  as  against 

Gardiner. 

(Cresswell,  J. :  The  declaration  begins  with  alleging  a  seisin 
in  fee  in  Samuel  Hazlewood,  and  a  presentation  in  right  of  that 
seisin.  You  are  now  assuming  that  he  gained  a  title  by  means  of 
that  presentation.) 

Hazlewood  by  that  presentation  clearly  obtained  a  seisin  sufficient 
to  entitle  him  to  present  when  the  church  became  next  vacant : 
Watson,  pp.  131,  182 ;  Tufton  v.  Temple  (2). 

The  Marquis  of  Bristol  sets  up  no  title  to  present  to  this  turn. 
If  he  were  to  succeed,  therefore,  in  this  action,  he  could  not  present 
his  clerk  to  the  Bishop. 

Cowling  (with  whom  was  Scotland),  contrh  : 

The  first  question  is,  what  was  the  effect  of  the  act  of  union.  It 
is  submitted  that  it  made  no  alteration  in  the  respective  advowsons. 

The  facts  are  these :  Some  time  before  the  act  of  union,  Gardiner 
being  seised  of  the  advowson  of  the  vicarage  of  Anwick,  and  the 
Earl  of  Bristol  of  the  advowson  of  the  rectory  of  Brauncewell-with- 
Dunsby,  they  (in  March,  1708)  agreed  by  deed,  that,  in  future,  each 
of  them  should  present  in  turn  to  the  two  livings;  not  that  the 
same  incumbent  should  be  presented  to  both  churches,  for  that 
could  not  be :  Burn's  Ecclesiastical  Law,  Plurality,  I.  (8) ;  Alston  v. 
Atlay(4).  To  obviate  the  difficulty,  they  apply  to  the  Bishop  to 
unite  the  two  churches,  and  they  obtain  an  act  of  union  *of  a  [  *233  ] 
qualified  description,  to  make  it  lawful  for  one  clerk  to  hold  the  two 
benefices. 

(Maule,  J. :  Was  it  lawful  for  the  Bishop  to  licence  the  same 

(1)  29  B.  B.  665  (4  Bing.  290;  12  (3)  9th  ed.,  Vol.  IV.  pp.  118, 119. 
J.  B.  Moore,  591).  (4)  45  B.  B.  731  (7  Ad.  &  £1.  311). 

(2)  Vaughan,  1,  10. 
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Robinson     clerk  to  hold  the  two  livings  ?  and,  if  so,  might  he  do  so  for  all 

The         time,  as  he  affects  to  do  by  the  act  of  union  ?) 
Marquis  of 

It  is  submitted  that  he  might. 

(Cresswell,  J. :  Would  a  presentation  to  the  rectory  of  Braunce- 
well-with-Anwick  do  ?) 

It  would :  Brauncewell-with-Anwick  was  in  future  to  be  the 
preservative  church.  Unions  are  of  many  kinds,  as  appears 
from  Lynd wood's  Provinciale  (l),  where  this  sort  of  union  is 
instanced,  "  Fit  etiam  unio  ecclesiarum,  sic  quod  unns  sit 
prselatus  ambarum ;  et  tunc  utraque  remanet  in  statu  suo  ut 
prius,  excepta  soli  prolaturd."  And  see  Godolphin's  Bepertorinm 
Oanonicum,  p.  170. 

(Jervis,  Gh.  J. :  There  may  be  an  absolute  fusion  of  churches  by 
consent  of  the  respective  patrons  and  the  Ordinary.  Why  may  not 
that  have  been  the  case  here  ?) 

This  does  not  purport  to  be  a  union  of  that  sort.  The  parties 
only  apply  to  the  Bishop  to  make  the  qualified  kind  of  union 
before  mentioned.  An  advowson  can  only  pass  by  deed :  Com. 
Dig.  Advowson  (C.  1).  Here,  there  is  no  deed  by  the  patron; 
merely  a  petition  to  the  Bishop,  under  his  hand.  There  is  no 
express  surrender  to  the  Bishop :  and  there  cannot  be  an  implied 
surrender.  "  The  advowson,  or  patron's  right  to  present,  is  a 
temporal,  and  not  a  spiritual  inheritance :  "  Godolphin,  p.  209. 
Union,  it  is  admitted,  is  a  spiritual  thing :  Austyn  v.  Twyne  (2) ; 
Gibson's  Codex,  Tit.  38,  c.  1,  p.  920.  The  only  authority  in 
support  of  the  view  that  the  act  of  union  creates  a  new  advowson, 
is  the  opinion  of  Treby,  Ch.  J.,  in  Reynoldson  v.  Blake  (s) :  but 
that  is  contrary  to  the  opinions  of  Holt,  Ch.  J.,  and  Powell,  J. : 
and,  though  the  ground  upon  which  the  judgment  of  the  King's 
Bench  in  that  case  was  reversed  in  the  House  of  Lords,  is  not 
[  *234  ]  stated  in  *Levinz,  it  obviously  must  have  been,  that  the  House  of 
Lords  thought  the  opinion  of  Treby,  Ch.  J.,  was  wrong. 

(Jervis,  Ch.  J. :  The  case  in  Dyer,  259  a,  is  very  like  this. 
There,  there  might  have  been  a  union  by  deed.    Lyndwood  and 

(1)  Lib.  III.  pt  9,  p.  159.  (3)  1  Ld.  Ray.  196. 

(2)  Cro.  Eliz.  500. 
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other  writers  speak  of  an  act  of  union  by  the  spiritual  Court :  but     Robinson 
there  is  no  instance  of  that  to  be  found  in  the  books.)  tbb 

MARQUIS  OF 

The  case  of  Wilson  v.  Van  Mildert  (i),  is  an  authority  against  the  BIST0L« 
plaintiffs :  Heath,  J.,  there  says  :  "  By  the  union,  the  patronage  is 
preserved,  but  the  incumbency  of  the  two  benefices  is  destroyed." 
The  result  of  the  authorities  is  this,  that,  by  virtue  of  the  agree- 
ment, each  had  a  right  to  present  in  turn,  but  the  advowsons 
remained  the  same  as  before. 

(If  aule,  J. :  We  find  no  instance  of  a  union  or  consolidation  by 
deed,  nor  any  case,  or  the  authority  of  any  text- writer,  to  show  that 
a  deed  is  necessary  to  the  complete  union  of  two  churches.) 

Most  of  the  cases  have  occurred  since  the  statute  17  Gar.  II.  c.  8. 

(Jbrvis,  Ch.  J.:  The  27  Hen.  VIII.  c  21,  which  speaks  of 
certain  unions  being  good  and  valid,  is  very  embarrassing  to  the 
argument.) 

With  regard  to  the  Statute  of  Limitations,  8  &  4  Will.  IV.  c.  27,  the 
answer  is,  that,  if  no  such  advowson  as  is  here  described  existed, 
the  statute  cannot  create  it. 

Assuming,  however,  that  the  argument  urged  on  the  other  side 
is  correct,  that  the  two  former  advowsons  are  extinct,  and  that 
this  supposed  novum  aliquod  tertium,  that  is,  the  advowson 
mentioned  in  the  declaration,  arises  out  of  their  ashes, — it  is 
submitted  that  that  advowson  did  not  pass  by  the  deed  of  the 
23rd  of  December,  1760:  the  words  of  that  deed  are  quite 
inadequate  to  pass  it.  The  deed  professes  only  to  pass  that  which 
is  in  Anwick :  the  new  advowson,  if  it  be  one,  is  in  Brauncewell. 
None  of  the  cases  cited  upon  this  point  have  any  application. 

A  title  in  Hazlewood  by  wrong  is  expressly  excluded  *by  the  [  *235  ] 
terms  of  the  special  finding, — "  that  the  title  of  the  said  Samuel 
Hazlewood,  to  the  said  moiety  of  the  said  advowson  of  the  church 
of  Brauncewell-with-Dunsby-and-Anwick,  in  the  declaration  men- 
tioned, was  derived  in  no  other  way  than  by  the  said  indenture." 
Besides,  a  presentation  does  not  make  a  seisin.  The  statute 
7  Anne,  c.  18,  was  passed  expressly  to  prevent  that  evil  con- 
sequence :  it  enacts  "  that  no  usurpation  upon  any  avoidance  in 
any  church,   vicarage,  or    other    ecclesiastical    promotion,   shall 

(1)  2  Bos.  &  P.  394. 
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Robihson     displace    the    estate    or  interest  of  any  person  entitled  to  the 

The         advowson  thereof,  or  turn  it  to  a  right ;  but  he  or  she  that  would 

MBMOTOL0f   **ave  had  a  right  if  no  usurpation   had  been,  may  present,  or 


[  *236  ] 


maintain  his  or  her  quare  impedit  upon  the  next  or  any  other 
avoidance,  if  disturbed,  notwithstanding  such  usurpation."  Tufion 
v.  Temple  does  not  apply  here :  no  induction  is  found  in  the  case, 
but  only  presentation  and  institution :  there  is  nothing,  therefore, 
that  is  equivalent  to  a  taking  of  esplees. 

The  defendant  has  no  need  of  a  writ  to  the  Bishop :  it  is  enough 
for  him  to  deny  the  title  set  up  by  the  plaintiffs. 

Peacock,  in  reply : 

The  result  of  the  case  of  Reynoldson  v.  Blake,  is,  that,  after  the 
union,  the  plaintiff  had  a  right  to  present  in  his  turn  to  the 
united  churches,  as  described  in  the  act  of  union :  the  case,  there- 
fore, is  a  distinct  authority  in  favour  of  the  plaintiffs.  There  is 
since  the  union  but  one  incumbency,  viz.  of  the  new  church.  In 
Coppledick  v.  Tansey  (1),  the  plaintiff  brought  a  quare  impedit  against 
the  incumbent,  the  patron,  and  the  Ordinary,  quod  peimittant  ipsum 
presentare  ad  ecclesiam  de  Ulceby.  The  patron  pleaded  "  that  there 
is  no  such  church  called  Ulceby  in  the  county  of  Lincoln,"  *upon 
which  issue  was  joined :  "  and  this  plea  being  tried  at  Lincoln, 
before  Baron  Bromley,  it  was  found  for  the  defendant ;  for,  there 
was  an  union  of  the  church  of  Fordington  to  Ulceby,  and  it  was 
called  Ulceby-cum-Fordington :  and  it  was  said  that  institutions 
and  presentments  were  to  Ulceby ;  and  Ulceby  was  the  greater,  and 
Fordington  was  the  lesser  church,  and  united,  and  therein  had  lost 
its  name.  It  was  agreed,  that  it  being  known  by  the  one  or  by  the 
other  name,  had  been  sufficient  to  have  found  for  the  plaintiff."  It 
is  said  here,  that  Hazlewood's  presentation  will  not  avail  to  create 
a  title  in  him,  because  there  is  no  induction  found  by  the  special 
verdict.  If  that,  however,  be  material,  induction  is  admitted  on 
the  pleadings. 

(Talfourd,  J. :  You  cannot  use  an  admission  on  the  record  as 
evidence  of  a  prior  seisin.) 

In  Boscoe  on  Real  Actions,  p.  234,  it  is  said  :  "  When  a  lay  patron 
pleads  plenarty  by  his  own  presentation,  it  is  not  necessary  for  him 
to  show  a  right  of  patronage  in  his  plea,  for,  the  presentation, 

(1)  Hutton,  31. 
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admission,  and  institution  of  his  clerk,  give  him  a  sufficient  title  in 
a  quare  impedit." 

(Maule,  J. :  That  is,  where  it  is  pleaded  in  answer  to  another  claim- 
ing to  have  his  clerk  instituted :  the  defendant  says  that  cannot  be 
done,  because  the  Bishop  has  already  instituted  a  clerk,  who  fills  the 
living.) 

In  Burn's  Ecclesiastical  Law,  title  Benefice  v.,  p.  170,  it  is  said : 
"  The  clerk  by  institution  or  collation  hath  the  cure  of  souls  com- 
mitted to  him,  and  is  answerable  for  any  neglect  in  this  point. 
And,  as  to  the  temporalities ;  whereas,  presentation  doth  give  to 
the  clerk  a  right  ad  rem,  so,  institution  or  collation  do  give  him  a 
right  in  re:  and  therefore,  in  virtue  of  collation,  as  well  as  of 
institution,  the  clerk  may  enter  into  the  glebe,  and  take  the  tithes ; 
though,  for  want  of  induction,  he  cannot  yet  grant  or  sue  for  them." 
To  render  the  union  operative,  it  was  not  necessary  that  there 
should  be  any  deed  under  seal :  the  consent  of  the  patrons  only  was 
necessary:  the  union  is  *an  act  of  the  Ecclesiastical  Court, 
operating,  not  upon  the  advowson,  but  upon  the  right  of 
presentation. 


(Jbrvis,  Gh.  J. 
c.  21,  passed  ?) 


For  what  purpose  was  the  statute  27  Hen.  VIII. 


All  the  authorities  show  that  that  statute  did  not  affect  unions  at 
common  law.  The  owner  does  not  part  with  his  right  of  advowson 
when  he  consents  to  a  union :  but  the  law  substitutes  an  alternate 
right  of  presentation.  Subject  to  that,  the  original  advowson 
remains. 

(Jbrvis,  Ch.  J.,  referred  to  Windsor  v.  The  Archbishop  of  Canter- 
bury (l),  where  it  is  said  by  the  Court  that,  "where  two  churches 
are  united  and  consolidated,  and  the  patrons  agree  to  present,  the 
one  two  turns,  the  other  a  third  turn,  as  this  case  is,  there  either  of 
them  hath  the  entire  church  for  that  time.") 

Gardiner,  being  seised,  by  the  deed  of  1760  conveys  what  he  calls 
"all  that  the  perpetual  advowson,  nomination,  donation,  or  alternate 
right  of  presentation,  and  free  disposition  of  and  to  the  vicarage  of 
the  parish  church  of  An  wick." 

(Maule,  J. :  Before  the  union,  he  was  seised  of  the  advowson  of 

(1)  Cro.  Eliz.  687;;  5  Oo.  Bep.  102  a. 
R.B. — VOL.  LXXXVII.  48 


ROBIKSON 

«• 

The 

Marquis  ov 

Bristol. 
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Robinson     the  vicarage  of  Anwick.    What  is  there  to  take  it  out  of  him? 
The         Does  he  not  remain  seised  of  it  ?) 

MABQUI8  OF 

bibtol.  jjq^  jje  «fl  ^^  ^  medietate  advocationis  of  the  new  church,— not 
of  a  moiety  of  the  rectory  and  a  moiety  of  the  vicarage.  The 
general  words,  at  all  events,  are  amply  sufficient  to  convey  the 
interest  which  Gardiner  really  had. 

(Jbrvis,  Ch.  J. :  In  Viner's  Abridgment,  Advowson  (A),  pi.  2,  it  is 
said  "  Advocatio  medietatis  ecclesia  is,  where  there  are  two  several 
patrons  and  two  several  incumbents  in  one  church,  one  of  one 
moiety,  and  the  other  of  the  other,  and  one  part  of  the  church  and 
town  allotted  to  the  one,  and  the  other  part  to  the  other.  But,  in 
the  case  of  parceners  agreeing  to  present  in  turn,  where  there  is 
only  one  church,  and  one  incumbent,  it  is  medietatis  advocationis 
ecclesia."    For  which  Viner  cites  Co.  Litt.  17  b,  18.) 

[  2S8  ]  Whatever  words  would  pass  the  old  advowson,  are  sufficient  to  pass 
the  new  one. 

(Maulb,  J.:  You  cannot  strain  the  general  words,  where  the 
particular  words  are  manifestly  insufficient. 

Jbrvis,  Ch.  J.:  In  Viner,  title  Advowson  (A),  pi.  7,  I  find  the 
following  case :  "  The  King  was  seised  of  the  rectory  of  D.,  and  of 
the  advowson  of  the  vicarage  of  D.,  and  granted  the  said  rectory, 
with  the  appurtenances,  ac  etiam  Vicariam  Ecclesia  prad.  And, 
per  tot  cur.,  the  advowson  of  the  vicarage  did  not  pass  by  these 
words  in  the  case  of  the  King,  nor  even  in  the  case  of  a  common 
person :  but  Walmsley,  J.,  held,  that,  if  he  had  granted  ecclesiam 
suam  de  D.,  it  might  have  been  otherwise.") 

A  perfectly  accurate  description  is  never  requisite,  provided  you  can 
clearly  see  what  it  was  that  was  intended  to  pass :  and  here  there  can 
be  no  doubt  of  the  grantor's  intention.  In  Barnes  v.  Messinger  (l) ,  the 
rector  of  Bromfield  parish  having,  from  the  year  1765  (as  far  back 
as  living  testimony  could  carry  it)  to  1799,  received  the  tithes  of  a 
certain  meadow  called  the  demesne,  lying  in  a  part  of  the  township 
of  Eelsick,  in  the  parish  of  Holme  Cultram,  without  interruption  or 
claim  from  the  rector  of  that  parish  (other  parts  of  Eelsick  lying  in 
Bromfield),  conveyed  to  the  plaintiff  in  1799  a  messuage  and  lands 
in  Eelsick,  in  the  parish  of  Bromfield,  and  also  all  tithes  of  corn 

(1)  13  East,  251. 
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arising  within  the  township  of  Eelsick  aforesaid,  or  within   the     Robinson 
townfields,  territories,  precincts,  or  titheable  places  thereof :  and         T**B 
it  was  held  that  this  was  evidence  against  the  occupier  of  the   Marquis  of 
demesne  meadow,  though  lying  in  Holme  Gultram  parish,  of  a 
title  to  the  tithes  in  the  rector  of  Bromfield  before  the  conveyance 
to  the  plaintiff;  and  that  the  words  of  the  deed  were  sufficient  to 
convey  them. 

Jbrvis,  Gh.  J. : 

I  am  of  opinion  that  the  defendant  in  this  case  is  entitled  to  the 
judgment  of  the  Court.    If,  in  *order  to  determine  the  question       [  *239  ] 
before  us,  it  were  necessary  very  narrowly  and  precisely  to  scan  the 
act  of  union,  and  to  pronounce  our  opinion  as  to  its  legal  effect,  I 
for  one  should  have  desired  time  for  consideration;  because  I  do 
not  see  how  the  advowson,  which  lies  in  grant,  is  to  pass  by  the 
mere  act  of  union,  which  is  an  act  of  the  Ecclesiastical  Court :  and> 
on  the  other  hand,  1  should  be  slow  to  come  to  a  decision  contrary 
to  what  has  been  laid  down  by  text-writers  of  high  reputation,  who 
treat  it  as  valid  at  common  law.    But,  in  the  view  I  take,  it  is 
quite  unnecessary  to  pronounce  any  opinion  as  to  the  legal  operation 
and  effect  of  the  act  of  union,  unaccompanied  by  any  deed  of  the 
parties ;  for,  if  the  act  of  union  be,  as  is  contended  on  the  part  of 
the  plaintiffs,  an  operative  act,  so  as  to  unite  into  one  church  the 
rectory  of  Brauncewell-with-Dunsby  and  the  vicarage  of  Anwick, 
and  to  create  a  new  advowson  by  the  name  of  the  rectory  of 
Brauncewell-with-Dunsby-and-Anwick,  then  1  am  of  opinion,  upon 
the  second  point,  that  the  advowson  of  the  church  so  united  did  not 
pass  by  the  terms  of  the  deed  of  the  23rd  of  December,  1760 ;  for, 
it  is  not,  as  it  was  said  by  Mr.  Peacock  to  be,  a  question  of  parcel 
or  no  parcel, — where  there  is  a  description  that  is  satisfied  by  a 
part  of  the  thing  which  is  intended  to  be  described,  and  you  are  to 
see  whether  anything  more  was  intended  to  pass.    It  is  conceded 
that  there  must  be  a  description  by  apt  words :  but  here  we  find  no 
words  to  pass  the  advowson  of  the  church  so  united.    The  deed 
professes  to  pass  "all  that  the  rectory  impropriate  and  parsonage 
of  the  parish  church  of  Anwick,  and  all  the  arable  lands,  &c. ;  and 
also  all  that  the  perpetual  advowson,  nomination,  donation,  or 
alternate  right  of  presentation  and  free  disposition  of  and  to  the 
vicarage  of  the  parish  church  of  Anwick  aforesaid,"  which  vicarage, 
if  the  act  of  union  is  of  any  force,  does  not  exist.    And,  if  the  act 
of  union  had  not  the  effect  of  uniting  the  two  churches,  there  is  a 
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Robinson     misdescription  in  the  declaration ;  for,  in  that  case,  Samuel  *Hazle- 
The         wood  was  not  seised  of  "a  moiety  of  the  advowson  of  the  church  of 
MBw8tol°F   Brauncewell-with-Dunsby-and-Anwick." 
[  *240  ]  As  to  the  other  point  which  has  been  argued,  viz.,  that  the 

subsequent  presentations  operated  a  disseisin,  and  so  created  a 
title  by  wrong  in  Samuel  Hazlewood,  or  those  under  whom  he 
claimed,  I  apprehend  that  point  does  not  properly  arise  here.  The 
issue  is,  whether  or  not  Samuel  Hazlewood  was  seised  of  a  moiety 
of  the  advowson  of  the  church  of  Brauncewell-with-Dunsby-and- 
Anwick:  and  the  special  verdict  expressly  finds  that  the  title  of 
Samuel  Hazlewood  to  the  said  moiety  of  the  said  advowson  of  the 
church  of  Brauncewell-with-Dunsby-and-Anwick  in  the  declaration 
mentioned,  was  derived  in  no  other  way  than  by  the  said  indenture. 
It  may  be,  on  Mr.  Peacock's  argument,  that,  in  the  former  state  of 
the  law,  the  effect  of  the  deed  might  be  unimportant,  where  there 
is  a  clear  disseisin :  but  the  statute  of  Anne  says  that  usurpation 
shall  not  displace  the  lawful  title,  but  you  may  proceed  by  a 
possessory  action,  and  thereupon  the  admission  or  presentation 
would  be  evidence  of  title  only,  and  not  title  in  itself.  I  apprehend, 
therefore,  that  it  is  not  an  estoppel  on  the  defendant,  so  as  to  pre- 
clude him  from  denying  the  seisin  alleged.  The  seisin  is  not 
established,  because  the  special  verdict  negatives  any  title  other 
than  that  which  the  deed  of  December,  1760,  conveys,  and  that 
deed  fails  to  make  out  the  title  alleged  in  the  declaration. 

Maule,  J. : 

I  am  entirely  of  the  same  opinion.  The  Lord  Chief  Justice  has 
accurately  and  fully  expressed  the  reasons  which  have  induced  me 
to  come  to  that  conclusion. 

Gresswell,  J.,  and  Talfourd,  J.,  concurred. 

Judgment  for  the  defendant. 


IN  THE  EXCHEQUER  CHAMBER 


1862.  ROBINSON  v.  The  MARQUIS  or  BRISTOL. 

June  9. 
(11  C.  B.  241—253 ;  S.  C.  22  L.  J.  C.  P.  21  ;  16  Jur.  889.) 

L        J  A  count  in  quare  impedit  stated  that  one  A.  was  seised  in  fee  of  a  moiety 

of  the  advowson  of  the  church  of  Brauncewell-  with-  Dunsby-and-  An  wick, 
and  was  entitled  to  present  to  the  same  every  alternate  turn,  the  other 
moiety  of  the  advowson  belonging  to  B. ;  that  A.,  in  his  turn,  being  so 
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seised,  presented  0.,  who  was  on  such  presentation  admitted,  instituted, 
and  inducted ;  that  afterwards  the  church  became  vacant  by  the  resignation 
of  C,  whereupon  B.  presented  the  said  A.,  who  was  admitted,  instituted, 
and  inducted  ;  that  A.,  being  so  seised  of  the  said  moiety  of  the  advowson, 
died ;  that  the  said  moiety  descended  to  the  plaintiff ;  and  that,  the  church 
having  become  vacant  by  the  death  of  A.,  it  belonged  to  the  plaintiff  to 
present  in  the  turn  of  A. 

The  defendant  pleaded,  that  A.  was  not  seised  of  a  moiety  of  the  advowson 
of  the  church  of  Brauncewell-with-Dunsby-and-Anwick,  mtxlo  et  forma. 

It  was  found,  by  a  special  verdict,  that  Brauncewell-with-Dunsby  was  a 
rectory,  and  Anwick  a  vicarage, — the  rectory  having  been  theretofore 
appropriated  and  the  vicarage  indowed  according  to  law  ;  that  R.  G.  being 
seised  in  fee  of  the  advowson  of  the  vicarage  of  Anwick,  and  the  Earl  of 
Bristol  of  the  advowson  of  the  rectory  of  Brauncewell-with-Dunsby,  by 
deed,  dated  in  March,  1703,  reciting  that  the  parties  were  desirous  that  the 
cure  of  the  vicarage  and  rectory  should  both  be  supplied  by  one  clerk,  it 
was  agreed,  that,  whenever  the  churches  should  be  void,  the  Earl  andR.  G., 
their  heirs  and  assigns,  should  present  their  clerks  to  the  same  alterim 
vicibus;  that,  in  April,  1718,  an  act  of  union  was  made  by  the  Bishop  of 
the  diocese,  with  the  consent  of  R.  Gh,  the  then  patron  of  the  vicarage  of 
Anwick,  and  the  Earl  of  Bristol,  the  patron  of  the  rectory  of  Brauncewell, 
and  sealed  with  the  episcopal  seal,  whereby  the  Bishop  "  consolidated,  united, 
and  annexed  the  said  vicarage  and  parish  church  of  Anwick,  with  its  rights, 
&c,  to  the  aforesaid  rectory  and  parish  church  of  Brauncewell,  and  did, 
by  those  presents,  commit  the  cure  of  the  souls  of  the  parishioners  of  the 
said  church  of  Anwick  to  the  then  rector  of  the  parish  church  of  Braunce- 
well, and  the  rectors  thenceforward  for  the  time  being  of  the  said  church  of 
Brauncewell,  and  decreed  that  the  said  united  churches  should  from  that 
time  be  thereafter  held  and  reputed  as  one  benefice  only,  and  that  one  fit 
person,  at  the  alternate  presentation  of  the  Earl  of  Bristol  and  R.  Gh,  their 
heirs  and  assigns,  to  be  canonically  instituted,  &c.,  should  at  all  times 
thereafter  possess  the  same,"  Ac. 

After  the  making  of  this  act  of  union,  no  more  separate  presentations  to 
the  rectory  of  Brauncewell  and  vicarage  of  Anwick  respectively  were 
made ;  but  from  thenceforth  one  clerk  was  presented  and  instituted  to  the 
united  benefice,  by  the  name  of  "  the  rectory  of  Brauncewell-  with-  An  wick/' 
in  alternate  turns,  by  the  parties  claiming  title  under  R.  G.  and  the  Earl 
respectively. 

In  December,  1760,  R.  G.,  son  and  heir  of  R.  G.  in  the  act  of  union 
mentioned,  and  Susanna  his  wife,  conveyed  to  A.  "all  that  the  perpetual 
advowson,  nomination,  donation,  or  alternate  right  of  presentation,  and 
free  disposition,  of  and  to  the  vicarage  of  the  parish  church  of  Anwick 
aforesaid,  and  all  other  the  manors  or  lordships,  advowsons,  impropriations, 
tenements,  tithes,  hereditaments,  and  parts  and  shares  of  manors  or  lord- 
ships, advowsons,  &c,  of  them,  the  said  R.  G.,  and  Susanna  his  wife,  or 
either  of  them,  situate  and  being  in  Anwick  aforesaid." 

The  special  verdict  further  found  that  the  title  of  A.  to  the  said  moiety  of 
the  said  advowson  of  the  church  of  Brauncewell-  with-Dunsby-and-  An  wick, 
in  the  declaration  mentioned,  was  derived  in  no  other  way  than  by  that 
indenture : 

Held,  that,  by  the  act  of  union,  a  new  presentative  benefice  was  created, 
wholly  separate  and  distinct  from  the  former  benefices ;  and  that  the 
patronage  of  this  new  presentative  benefice  was  in  the  owners  of  the  former 
advowsons  in  turn, — the  advowsons  remaining  for  this  purpose  unchanged 
in  all  their  qualities,  and  transmissible  as  before. 

Held,  also,  that  the  right  which  R.  G.  had  was  well  described  in  the 
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declaration  as  a  "  moiety  of  the  advowson  of  the  church  of  Brauncewell- 
with-Dunsby-and- Anwick,  as  in  gross  by  itself,  as  of  fee  and  right ;  "  and 
that  such  right  was  duly  conveyed  to  A.  by  the  deed  of  December,  1760 ; 
reversing  the  judgment  of  the  Common  Pleas. 

Quare  Impedit.  Judgment  having  been  given  for  the  defen- 
dant, the  Marquis  of  Bristol,  in  the  Court  below  (ante,  p.  652),  a 
writ  of  error  *was  brought  thereon,  and  argued  in  the  Exchequer 
Chamber  in  Michaelmas  Vacation,  1851,  before  Alder6on,  B., 
Patteson,  J.,  Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Piatt,  B.,  and 
Martin,  B.,  by  Peacock  (with  whom  was  O.  Hayes  for  the  plaintiffs, 
and  Cowling  (with  whom  was  Scotland)  for  the  defendants. 

The  points  made  and  the  authorities  cited  on  the  part  of  the 
plaintiffs,  were  as  follows : 

1.  That  the  legal  effect  of  the  union  of  the  two  churches  of 
Brauncewell-with-Dunsby,  and  Anwick,  by  the  act  of  union  of 
April,  1718,  was,  to  make  a  new  presentative  benefice  of  the  united 
churches,  the  patronage  of  which  was  in  the  owners  of  the  former 
benefices  in  turns,  in  the  manner  provided  for  by  that  instrument : 
Reynoldson  v.  Blake  (l)  ;  Harnian  v.  Renew  (2) ;  Anonymous  (3) ; 
Austyn  v.  Tuyne  (4) ;  Reg.  v.  Page  and  the  Bishop  of  London  (5) ; 
Com.  Dig.  Advowson  (C.  1)  ;  Wilson  v.  Van  Mildert  (6) ;  Hartley  v. 
Cooke  (7) ;  Watson's  Incumbent,  185,  186. 

2.  That,  assuming  that  the  effect  of  the  act  of  union  was  not  to 
create  a  new  advowson,  it  was  admitted  on  the  record  that  there 
was  such  an  advowson  and  such  a  church  as  that  of  Brauncewell- 
with-Dunsby-and-Anwick :  Coppledick  v.  Tansey  (8). 

8.  That  the  indenture  of  the  23rd  of  December,  1760,  was 
sufficient  to  convey  to  Samuel  Hazlewood  all  Robert  Gardiner's 
interest  in  the  alternate  right  of  presentation  to  the  united  church 
of  Brauncewell-with-Dunsby-and- Anwick :  Anonymous  (9). 

4.  That,  assuming  that  the  deed  of  the  28rd  of  December,  1760, 
was  not  sufficient  to  convey  Gardiner's  interest  to  Hazlewood,  the 
institution  of  Spoon er,  in  the  year  1812,  upon  the  presentation  of 
Hazlewood,  operated  as  a  disseisin,  and  so  gave  Hazlewood  a  title 
by  wrong:  8  &  4  Will.  IV.  c.  27,  ss.  80,  81,  84. 

5.  That  the  plea,  admitting  Hazlewood's  possession,  and  not 
showing  that  the  Marquis  of  Bristol  bad  any  interest  in  the  turn 

(1)  1  Ld.   Ray.   196;  3  lid.   Bay.  (5)  Oro.  Eliz.  719. 
238  ;  Lev.  Ent.  141.  (6)  2  Bos.  &P.  394. 

(2)  1  Salk.  165.  (7)  9  Bing.  728;  3  Moo.  &  So.  230. 

(3)  3  Dyer,  259  a.  (8)  Hutton,  31. 

(4)  Cro.  Eliz.  500.  (9)  3  Dyer,  323  a, 
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in  question,  was  a  bad  plea :  Tufton  v.  Temple  (l) ;  Rex  v.  The 
Bishop  of  Landaff  (2) ;  Rex  v.  The  Bishop  of  Chester  (8) ;  Rex  v. 
The  Bishop  oj  Worcester  (4) ;  Com.  Dig.  Pleader  (8  I.  9). 

The  points  urged  and  authorities  cited  for  the  defendants,  were 
as  follows : 

1.  That,  notwithstanding  the  union,  the  old  advowsons  of  the 
yicarage  of  Anwick  and  the  rectory  of  Brauncewell-with-Dunsby 
still  remained  as  before, — the  only  object  and  effect  of  the  union, 
being,  to  operate  a  perpetual  dispensation,  to  enable  the  same 
incumbent  to  hold  the  two  livings  together:  8  Burn's  Ecclesiastical 
♦Law,  Plurality,  p.  118  ;  Lyndewood's  Provinciate  (5) ;  Godolphin's 
Repertorium  Canonicum  (6) ;  Gibson's  Codex  (7)  ;  Ayliffe's  Parer- 
gon  (8) ;  Com.  Dig.  Advowson  (C.  1) ;  27  Hen.  VIII.  c.  21 ;  22  Car.  II. 
c.  11,  ss.  68—65 ;  Alston  v.  Atlay  (9). 

2.  That  the  plea  of  the  Marquis  of  Bristol  did  not  admit  that 
there  was  such  an  advowson  and  such  a  church  as  that  mentioned 
in  the  count. 

8.  That,  supposing  such  an  advowson  as  alleged  in  the  declara- 
tion did  exist,  the  alternate  right  of  presentation  claimed  by  the 
plaintiff  did  not  pass  to  Samuel  Hazlewood  by  the  deed  of  the  28rd 
of  December,  1760  :  Anonymous  (io) ;  Com.  Dig.  Advowson  (C.  1) ; 
Stukeleyv.  Butler  (n). 

4.  That  the  acquisition  of  title  by  presentation  in  Samuel 
Hazlewood,  was  negatived  by  the  finding  in  the  special  verdict 
that  his  title  was  derived  in  no  other  way  than  by  the  indenture  of 
the  28rd  of  December,  1760 ;  and  that  there  was  no  finding  that 
Spooner  was  instituted,  and  consequently  there  could  be  no 
disseisin  :  1  Burn's  Ecclesiastical  Law,  title  Benefice,  p.  176. 

5.  That  the  plea  of  the  Marquis  of  Bristol  was  a  good  plea :  Com. 
Dig.  Pleader  (8  I.  4),  (8  I.  9) ;  Bex  v.  The  Bishop  of  Worcester  (4) ; 
Rex  v.  Bishop  of  Landaff  (2) ;  Rex  v.  The  Bishop  of  Chester  (8) ;  Nicolls 
v.  Bastard  (12). 

(Pattbson,  J.,  referred  to  RenneU  v.  The  Bishop  of  Lincoln  (13).) 

Cur.  adv.  vult. 

(8)  Pp.  516—518. 

(9)  7  Ad.  &  El.  289 ;  2  Nev.  &  P.  491. 

(10)  1  Cro.  Eliz.  163. 

(11)  Hob.  168,  171. 

(12)  41  B.  B.  814  (2  Cr.  M.  &  B. 
659). 

(13)  36  B.  B.  139  (3  Bing.  223;  1 . 
J.  B.  Moore,  139). 
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(1)  Vaughan,  1,  10. 

(2)  2  Stra.  1005. 

(3)  Skinner,  651,  657. 

(4)  1  Mod. 276;  2  Jones,  8;  1  Freem. 
7 ;  Vaughan,  53. 

(5)  lib.  III.,  tit  9,  p.  159. 

(6)  2nd  ed.  o.  IV.  pp.  169,  170. 

(7)  Tit.  38,  o.  I.,  p.  920. 
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Alderson,  B.,  now  delivered  the  judgment  of  the  Court  : 

This  was  a  writ  oi  error  from  the  judgment  of  the  Court  of 
Common  Pleas. 

The  declaration  was  in  quare  impedit,  and  stated  that  Samuel 
Hazlewood  was  seised  of  a  moiety  of  the  advowson  of  the  church  of 
Brauncewell-with-Dunsby-and-Anwick,   as   in   gross   by  itself,  as 
of  fee  and  right,  and  was  entitled  to  present  to  the  same  every 
alternate  turn,  viz.,  one  turn  in  every  two  turns,  the  other  moiety 
of  the  said  advowson,  and  the  other  of  the  said  two  turns,  belonging 
to  Frederick  William,  Earl  of  Bristol,  as  in  gross  by  itself,  as  of  fee 
and  right.     It  then  stated  that  Samuel  Hazlewood,  being  so  seised 
^hereof,  presented  to  the  said  church,  then  vacant,  R.  D.  R.  Spooner, 
his  clerk,  who,  on  such  presentation,  was  admitted  and  inducted 
into  the  same,  in  the  time  of  peace,  tempore  Geo.  III.,  and,  things  so 
standing,  the  church  afterwards  became  vacant  by  the  resignation 
of  R.  D.  R.  Spooner,  whereby  it  belonged  to  the  Earl  of  Bristol,  in 
his  proper  turn,  to    present;    whereupon  he  presented   Samuel 
Hazlewood  as  his  clerk,  who,  on  this  last-mentioned  presentation, 
was  admitted  and  inducted,  in   time  of  peace,  tempore  Geo.  IY. 
The  declaration  then  averred,  that,  Samuel  Hazlewood,  being  so 
seised  of  the  moiety  of  the  said  advowson  as  above  mentioned, 
afterwards  died  so  seised,  and  that,  after  his  death,  the  said  moiety 
of  the  said  advowson,  descended  to  Jane  Mary,  the  wife  of  Harrison 
Robinson,  as  his  only  sister  and  heiress ;  whereby  the  said  Harrison 
Robinson  and  Jane  Mary  his  wife  became  seised  of  the  said  moiety 
of  the  said  advowson.     It  then  stated,  that,  on  this  vacancy  by 
Samuel  Hazlewood's  death,  it  belonged  to  Harrison  Robinson  and 
Jane  Mary  his  wife,  in  right  of  the  said  Jane  Mary,  to  present ; 
and  then  concluded  by  averring  disturbance  of  their  right  by  the 
defendants,  the  Marquis  *of  Bristol,  Lord  Charles  Hervey,  and  the 
Bishop  of  Lincoln. 

To  this  declaration  the  Bishop  pleaded  that  he  only  claimed  his 
right  as  Ordinary.  Lord  Charles  Hervey  only  denied  that  he 
hindered  the  plaintiffs  from  presenting.  The  Marquis  of  Bristol 
pleaded  that  Samuel  Hazlewood  was  not  seised  of  a  moiety  of  the 
said  advowson  of  the  church  of  Brauncewell-with-Dunsby-and- 
Anwick,  in  manner  and  form  as  the  plaintiffs  had  alleged. 

It  is  upon  the  proof  of  this  plea  alone  that  the  question  turns. 

The  special  verdict  finds,  that,  before  and  at  the  time  of  the 
making  of  a  certain  act  of  union,  Brauncewell-with-Dunsby  was  a 
parish  and  rectory,  and  that  Anwick  was  a  parish  and  vicarage, 
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the  rectory  thereof  having  been  before  appropriated  and  the 
vicarage  indowed  according  to  law.  Then  it  finds,  that,  before  and  at 
the  time  of  sealing  and  delivering  the  deed  thereinafter  mentioned, 
Robert  Gardiner  was  seised  as  of  fee  in  gross  of  the  advowson  of  the 
vicarage  of  Anwick,  and  John,  Lord  Hervey  (afterwards  Earl  of 
Bristol)  was  seised  as  of  fee  of  the  advowson  of  the  rectory  of 
Brauncewell-with-Dunsby.  It  then  finds  a  deed  reciting  as  above, 
and  that  Bobert  Gardiner  and  Lord  Hervey  desired  that  the  cure 
of  both  might  be  supplied  by  one  clerk  in  future,  and  providing 
that  Bobert  Gardiner  should  grant  every  alternate  turn  of  presenta- 
tion to  Anwick  to  Lord  Hervey,  and  should  receive  from  Lord 
Hervey  every  alternate  presentation  of  Brauncewell-with-Dunsby, — 
so  that  each  party  might  alternately  have  the  right  in  future  of 
presenting  to  both  at  one  time.  The  special  verdict  finds,  that, 
from  the  time  of  the  execution  of  this  deed  (20th  March,  2  Anne) 
until  the  making  of  the  act  of  union,  both  parties  continued  seised 
as  before,  and  the  deed  was  acted  on,  and  that  Henry  Graske,  clerk, 
the  presentee  of  Lord  Bristol,  was,  at  the  time  of  the  act  of  union, 
the  incumbent  *of  both  livings.  It  then  set  out  an  act  of  union, 
dated  the  26th  of  April,  1718,  by  which  the  Bishop  of  Lincoln,  the 
Ordinary,  on  the  petition  of  the  Earl  of  Bristol,  and  Bobert 
Gardiner,  and  of  Henry  Craske,  the  incumbent,  united  the  two 
churches  for  the  future.     That  act  of  union  was  as  follows  : 

"Edmund,  by  Divine  permission,  Bishop  of  Lincoln,  to  our 
beloved  in  Christ,  Henry  Graske,  clerk,  master  of  arts,  rector  of 
the  parish  church  of  Brauncewell,  and  also  vicar  of  the  parish 
church  of  Anwick,  respectively  in  the  county  of  Lincoln,  and  of 
our  diocese  and  jurisdiction,  of  the  alternate  patronage,  as  it  is 
said,  of  the  Bight  Hon.  John,  Earl  of  Bristol,  and  Bobert  Gardiner, 
gentleman,  and  to  all  others  whomsoever  in  any  manner  having,  or 
who  shall  have,  an  interest  in  this  behalf,  health  and  grace : 
Whereas,  as  we  are  informed,  the  fruits,  rents,  revenues,  tithes, 
and  emoluments  of  the  rectory  of  the  said  parish  church  of 
Brauncewell  (which  parish  hath  only  three  families)  not  amounting 
to  the  annual  value  of  281.  of  lawful  money  of  Great  Britain,  are 
so  small  and  slender  that  they  are  not  sufficient  for  the  proper 
maintenance  of  the  minister  according  to  the  decency  of  the 
clerical  order  :  Whereas,  also,  the  perpetual  vicarage  of  the  parish 
church  of  Anwick  aforesaid  (which  parish  hath  about  twenty 
families)  is  only  two  and  a  half  miles  distant  from  the  said  rectory 
of  Brauncewell  (no  river  or  stream  lying  between)  the  fruits  of 
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Robinson     which  vicarage  also,  not  amounting  to  the  annual  value  of  25Z., 
Th'b         are  no*  sufficient  for  the  proper  maintenance  of  the  vicar  there: 
MBbiotol!>F   Whereas,  moreover,  the  said  benefices  have  been  accustomed,  for 
many  years  past,  to  be  served  by  one  minister ;  for  which  reason, 
and  because  the  parish  of  Brauncewell  consists  of  so  small  a 
number  of  inhabitants,  the  church  of  Anwick  aforesaid  may  be 
conveniently  served  by  the  rector  aforesaid,  and,  for  the  causes 
[  *2*8  ]       aforesaid,  and  the  better  support  of  one  minister,  *the  union  and 
consolidation  of    the  said    benefices  is  thought  convenient  and 
necessary."    It  further  recites  the  petition  and  assent  of  the  Earl 
of  Bristol  and  Robert  Gardiner,  the  alternate  patrons,  and  of  the 
incumbent ;  and  that  the  Bishop  had  found  that  the  suggestions 
evidently  contain  the  truth,  and  that  the  petition  is  agreeable  to 
reason,  and  the  causes  for  making  the  union  true,  just,  lawful,  and 
sufficient,  all  and  singular  the  matters  which  are  required  by  law 
in  this  behalf  concurring.     The  act  of  union  then  proceeds:  "  We, 
desiring  to  consult  and  look  to  the  interest  and  advantage,  as  well 
of  the  minister  as  of  the  church  (as  is  meet),  and  considering  the 
poorness  of  the  said  benefices,  and  moved  by  your  entreaties  in 
this  behalf,  do,  by  and  with  the  consent  of  all  who  are  interested 
in  this  matter,  as  far  as  lies  in  our  power,  and  the  law  and  statutes 
of  the  kingdom  allow,  of  our  certain  knowledge,  for  us  and  our 
successors,   Bishops  of    Lincoln,   by  these  presents   consolidate* 
unite,  and  annex  the  said  vicarage  and  parish  church  of  Anwick, 
with  its  members  and  appurtenances,  to  the  aforesaid  rectory  and 
parish  church  of  Brauncewell,  and  we  do  by  these  presents  commit 
the  cure  of  the  souls  of  the  parishioners  of  the  said  church  of 
Anwick  to  the  now  rector  of  the  parish  church  of  Brauncewell ; 
and  we  will  and  decree  by  these  presents  that  the  said  united 
churches  shall  from  this  time  be  hereafter  held  and  reputed  as  one 
benefice  only,  and  that  one  fit  person,  at  the  alternate  presentation 
of  the  said  Bt.  Hon.  John,  Earl  of  Bristol,  and  Bobert  Gardiner, 
their  heirs  and  assigns,  to  be  canonically  instituted  in  the  same  by 
the  diocesan  of  the  place  for  the  time,  shall  at  all  times  hereafter 
possess  the  same,  so  that  it  shall  be  lawful  for  the  aforesaid  Henry 
Graske,  and  your  successors  whomsoever,  under  the  name  of  rector 
of  Brauncewell-with-Anwick,  to  take  and  obtain  possession  of  both 
parish  churches,  and,  so  obtained  and  united  together  as  aforesaid, 
[  *249  ]       *to  continue  and  retain  as  one  church  and  one  benefice,  and  the 
fruits,  rents,  and  revenues  of    the  same  so  united,  with  their 
appurtenances,  you  may   and  can  freely  and  lawfully  convert, 
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dispose  of,  and  apply  to  your  own  use  and  advantage,  and  so  may     Eobinson 
and  can  your  successors."  thr 

After  this  act  of  union,  no  separate  presentments  were  made;  Mbmstol?P 
and,  on  the  cession  of  Henry  Craske,  Robert  Gardiner,  clerk,  on  the 
presentation  of  the  widow  of  Robert  Gardiner  named  in  the  act  of 
union,  and  claiming  under  him,  was  presented  to  the  united  benefice 
the  27th  of  June,  1780.  On  the  next  vacancy,  the  8rd  of  September, 
1760,  William  Tonge,  clerk,  was  instituted  to  the  united  benefice,  on 
the  presentation  of  the  Earl  of  Bristol. 

The  special  verdict  then  finds,  that,  after  this  last  presentation, 
by  lease  and  release  dated  the  23rd  December,  1760,  Robert 
Gardiner  and  Susanna  his  wife, — the  said  Robert  Gardiner  being 
heir  to  the  said  Robert  Gardiner  party  to  the  act  of  union, — 
conveyed  to  Samuel  Hazlewood,  in  fee,  inter  alia,  the  manor  and 
impropriate  rectory  of  Anwick,  and  perpetual  advowson,  donation, 
or  alternate  right  of  presentation  of  the  vicarage  of  Anwick,  and 
disposition  of  and  to  the  glebe  lands,  &c,  belonging  thereto :  and  the 
deed  also  included  all  other  advowsons  or  parts  of  advowsons  in 
Anwick.  The  special  verdict  then  finds  that  the  title  of  Samuel 
Hazlewood  to  the  moiety  of  the  advowson  of  the  church  of 
Brauncewell-with-Dunsby-and-Anwick  was  derived  through  this 
conveyance  only,  if  at  all.  The  special  verdict  then  states,  that,  on 
the  28rd  of  March,  1769,  John  Andrews,  clerk,  was  instituted,  on 
the  presentment  of  Jane  Hazlewood  and  Richard  Moore,  patrons 
deriving  title  under  Robert  Gardiner  mentioned  in  the  act  of  union ; 
that,  on  the  next  vacancy,  the  Bishop  of  Lincoln,  collated  George 
Mathew8,on  the  lapse  of  Lord  Bristol  to  present ;  that,  on  the  next 
vacancy,  R.  D.  R.  Spooner,  *clerk,  was,  on  the  4th  of  June,  [  *250  ] 
instituted,  on  the  presentation  of  Samuel  Hazlewood  in  the 
declaration  mentioned,  claiming  title  under  the  said  Robert 
Gardiner;  that,  on  the  next  vacancy,  the  16th  of  June,  1826, 
Samuel  Hazlewood  was  presented,  on  Spooner's  resignation,  by  the 
Marquis  of  Bristol,  the  present  defendant ;  and  that,  on  the  18th  of 
March,  1846,  Samuel  Hazlewood  died. 

These  are  all  the  material  facts  contained  in  the  special  verdict : 
and  the  question  is,  whether  on  the  facts,  the  issue  raised  as  to 
the  seisin  of  Samuel  Hazlewood  of  the  moiety  of  the  reversion  of 
the  united  churches  of  Brauncewell-with-Dunsby-and-Anwick  is 
made  out. 

The  Court  of  Common  Pleas,  in  their  judgment,  have  held  that 
this  is  not  made  out  by  the  plaintiffs,  on  the  ground,  that,  if  the 
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The  patrons  of  the  two  churches,  there  is  no  conveyance  of  this  moiety  of 
Bristol,  the  ad  vowson  of  the  united  church  to  Samuel  Hazlewood  by  the  deed 
of  1760.  But  we  think  that  this  view  of  the  case  cannot  be  supported. 
The  nature  of  an  union  of  two  churches,  at  common  law,  is  thus 
stated  in  Gibson's  Codex,  962 :  "  By  the  union  of  two  churches,  no 
change  is  made  in  the  advowsons ;  not  only  all  rights  are  reserved 
to  the  patrons  as  before,  but  the  nature  of  the  advowsons  remains 
the  same ;  as,  if  one  be  appendant,  and  the  other  in  gross,  and  that 
which  is  appendant  is  made  the  presentative  church,  and  the  patron 
of  the  church  in  gross  hath  the  first  turn  ;  yet  shall  not  the  whole 
ad  vowson  be  in  gross,  but  remain  appendant  for  his  turn  who  was 
patron  of  the  advowson  appendant,  and  in  gross  for  his  turn  who  was 
patron  of  the  advowson  in  gross."  This  we  think,  clearly  means, 
not  that  the  advowson  of  the  presentative  church  has  two  distinct 
characters ;  but  that  the  right  of  presentation  shall  go,  as  to  one  turn, 
with  the  conveyance  of  the  advowson  in  gross,  and,  as  to  the  other 
[  *25i  ]  *turn,  with  the  conveyance  of  that  property  to  which  the  advowson 
appendant  was  appendant.  But,  according  to  the  dicta  of  the 
Judges  in  Reynoldson  v.  Blake  (l),  it  seems  to  be  established  that 
the  advowson  of  the  presentative  church  is  quiddum  tertium,  and 
belongs  in  moieties  to  the  patrons  of  the  two  united  churches  :  for, 
Powell,  J.,  lays  it  down ;  and  Trbby,  J., — without  any  apparent 
dissent  from  Nbvill,  J.,  though  in  some  points  they  both  differed 
from  Powell, — agreed  with  him  in  his  opinion  as  to  the  rights  of 
patrons  of  united  churches.  These  rights,  Powell,  J.,  says,  are 
several,  and  therefore  the  writ  of  right  of  advowson  ought  to  be  de 
medietate  advocationis ;  and  their  possessions  also  are  several,  so 
that  one  may  usurp  upon  the  other,  and  drive  him  to  his  quart 
impedit,  and  each  of  them,  if  he  be  disturbed,  may  have  his  quart 
impedit  against  a  stranger,  and  that  though  there  is  but  one  right 
of  advowson.  And  he  says  afterwards,  each  patron  has  the  whole 
advowson  in  his  turn,  but  the  writ  of  right  must  be  according  to 
the  right,  i.e.,  as  he  says  before,  for  a  moiety  of  the  advowson. 
And  Treby,  Ch.  J.,  says:  "The  church  united  is  a  new  thing 
created,  novum  aliquid  tertium,  composed  of  both  the  antient 
churches." 

All  this,  we  think,  can  well  stand  together,  by  our  holding  that 
the  law  is,  in  truth,  that,  by  virtue  of  the  act  of  union,  a  new  pre- 
sentative benefice  is  created,  wholly  separate  and  distinct  from  the 

(1)  1  Ld.  Bay.  196. 
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former  benefices ;  and  that  the  patronage  of  the  new  presentative 
benefice  is  given,  according  as  it  is  provided  in  the  act  of  union 
itself,  to  the  owners  of  the  former  advowsons  in  turn, — which 
advowsons,  however,  for  this  purpose  remain  unchanged  in  all  their 
qualities,  and  are  to  be  conveyed  as  before,  and  with  that  convey- 
ance carry  the  patronage  of  the  respective  turns  to  the  whole 
newly-created  presentative  benefice. 

Now,  this  being,  as  we  think  it  is,  the  law  on  this  subject,  we 
have  to  apply  it  to  the  facts  here  found  by  the  special  verdict. 
Here,  the  two  old  advowsons  are  those  of  the  rectory  of  Braunce- 
well-with-Dunsby,  and  the  vicarage  of  Anwick.  The  two  churches 
are  united  by  an  act  of  union  of  the  26th  of  April,  1718  ;  and  the 
vicarage  of  Anwick,  the  advowson  of  which  belonged  in  fee,  in  gross, 
to  Robert  Gardiner,  was  consolidated,  united,  and  annexed  to  the 
rectory  of  Brauncewell,  and  both  were  in  future  to  be  made  one  church 
and  one  benefice  only,  at  the  alternate  presentation  of  Lord  Hervey 
and  Robert  Gardiner,  by  the  name  of  Brauncewell- with -Anwick. 

Now,  in  the  first  place,  it  appears  from  the  special  verdict  that 
this  church  of  Brauncewell-with-Anwick  is  the  same  as  that  called 
in  the  declaration  the  church  of  Brauncewell-with-Dunsby-and- 
Anwick  :  and,  according  to  what  we  have  before  seen  to  be  the  true 
effect  of  an  union  like  this,  the  advowson  of  this  newly-created 
church  is  given  to  the  two  patrons  in  moieties.  The  advowson  of 
the  vicarage  of  Anwick  belonged  in  fee  to  Robert  Gardiner,  in  gross, 
at  the  time  of  the  act  of  union  :  therefore,  according  to  the  authority 
of  Powbll,  J.,  and  Trbby,  Ch.  J.,  the  whole  advowson,  at  the  time 
of  the  vacancy,  the  turn  being  that  of  Kobert  Gardiner,  would  be  in 
gross  also ;  and  Robert  Gardiner  would  have,  according  to  the  same 
authority,  a  moiety  only :  consequently,  in  describing  his  title  on 
Buch  an  occasion,  it  would  be  right,  in  a  declaration  in  quare  impedit 
brought  by  him,  to  say  that  Robert  Gardiner  was  seised  of  a  moiety 
of  the  advowson  of  the  church  of  Braunce  well- with -Dunsby-and- 
Anwick,  as  in  gross  by  itself,  as  of  fee  and  right.  This  is  the 
description  of  it  in  this  declaration. 

But,  instead  of  Robert  Gardiner,  we  have  here  Samuel  Hazlewood's 
name  introduced.  We  must,  then,  see  'whether  we  can  show 
that  this  property,  thus  properly  described,  has  been  conveyed  duly 
from  Robert  Gardiner  to  Samuel  Hazlewood. 

Now,  this  brings  us  to  the  other  branch  of  the  law,  previously,  as 
-we  think,  established,  that  the  right  to  this  alternate  presentation  is 
inseparably  annexed  to  the  advowson  of  the  old  vicarage,  which,  for 
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kobinbon  this  purpose,  remains,  and  is  transmissible  as  before.  Now,  we  think 
ThS  this  is  clearly  made  out  by  the  conveyance  of  the  23rd  of  December, 
^r?btoi?F  1760'  ^  which  Robert  Gardiner's  representatives,  who  had  the 
advowson  of  the  vicarage  of  Anwick  in  gross  by  itself,  as  of  fee  and 
right,  have  expressly  conveyed  that  vicarage  to  Samuel  Hazlewood  in 
like  manner.  And  we  think  this  is  exactly  equivalent  to  a  conveyance 
expressly  of  a  moiety  of  the  advowson  of  the  new  presentative  benefice 
as  in  gross  by  itself,  as  of  fee,  to  Samuel  Hazlewood.  After  this 
conveyance,  the  title  was  in  Samuel  Hazlewood,  as  it  is  described  in 
this  part  of  the  declaration,  on  which  alone  the  Marquis  of  Bristol 
has  thought  fit  to  take  an  issue. 

We  think,  therefore,  that  the  plaintiffs  have  proved  the  issue  on 
which  this  question  turns,  and  that  the  Court  of  Common  Pleas  was 
wrong  in  deciding  that  they  had  not  done  so.  And  this  makes  it 
unnecessary  for  us  to  consider  and  determine  the  various  other  nice 
questions  discussed  in  the  able  arguments  of  Mr.  Peacock  and 
Mr.  Cowling  before  us. 

The  judgment  of  the  Common  Pleas  must  be  reversed. 

Judgment  reversed  (1). 


1863. 
Jan.  28. 

[827  ] 


The  WEST  LONDON  RAILWAY  COMPANY  v.  The 
LONDON  and  NOKTH  WESTERN  RAILWAY 
COMPANY  (2). 

(11  C.  B.  327—357  ;  8.  C.  22  L.  J.  C.  P.  117 ;  17  Jur.  301 ;  7  Bail.  Cas.  477 ; 

20  L.  T.  307.) 

In  1836,  a  Company  (afterwards  called  the  West  London  Bail  way 
Company)  was  incorporated  by  Act  of  Parliament,  for  the  making  of  a 
railway  from  the  Kensington  Canal,  to  join  the  London  and  Birmingham 
(afterwards  called  the  London  and  North- Western,)  and  the  Great  Western 
Railways,  at  a  place  called  Holsden  Green ;  and  certain  duties  were  by  the 
Act  cast  upon  the  Company ;  and,  amongst  other  things,  it  was  provided, 
that,  if  the  railway  should  be  abandoned,  or  should,  after  its  completion, 
cease  for  the  space  of  three  years  to  be  used  as  a  railway,  the  land  taken  by 
the  Company  for  the  purposes  of  the  Act,  should  revert  to  the  owners  of 
the  adjoining  land. 

In  February,  1837,  the  West  London  Bail  way  Company  entered  into  an 


(1)  The  decision  of  the  Court  below 
and  of  the  court  of  error,  from  the 
manner  in  which  the  record  was 
framed,  left  untouched  the  real  ques- 
tion between  the  parties, — which  was, 
whether  by  a  subsequent  valid  convey- 
ance, the  advowson  of  the  vicarage  of 
Anwick  had  been  conveyed  by  the 
representatives  of  Samuel  Hazlewood 


to  the  Marquis  of  Bristol. 

(2)  The  report  of  this  case  in  the 
Common  Pleas  and  in  the  Exchequer 
Chamber  is  very  lengthy,  extending 
from  page  254  to  page  357,  and  it  has 
been  thought  sufficient  to  retain  the 
considered  judgment  of  the  Exchequer 
Chamber,  from  which  the  points 
decided  sufficiently  appear. — J.  G.  P. 
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agreement  with  the  Great  Western  Eailway  Company,  under  which  the     xhk  West 
last-mentioned  Company  bound  themselves  to  stop  certain  of  their  trains       London 
at  a  point  where  their  railway  intersected  the  West  London  Bailway,  for  Railway  Co. 
the  purpose  of  transferring  passengers  and  goods  from  one  railway  to  the 
other,  and  to  stop  their  trains  for  the  purpose  of  meeting  corresponding 
trains  of  that  Company,  in  the  manner  particularly  detailed  in  the  deed. 

In  1840,  another  Act,  3  &  4  Vict.  c.  cv.,  passed,  giving  further  powers  to 
the  West  London  Bailway  Company  ;  the  34th  section,  reciting  the  agree- 
ment of  February,  1837,  regulated  the  mode  of  crossing  until  the  plaintiffs' 
railway  should  be  completed ;  the  36th  section  saved  the  plaintiffs'  rights 
under  that  agreement;  and  the  37th  section  provided*  that,  if  the  plaintiffs' 
line  was  abandoned,  or  ceased  to  be  used  as  a  railway  for  three  years  after  its 
completion,  then,  on  payment  or  tender  to  them  by  the  Great  Western  Bail- 
way  Company  of  the  purchase-money  of  the  piece  of  land  where  the  railways 
crossed,  the  said  land  should  vest  in  the  Great  Western  Bailway  Company. 
By  a  subsequent  Act  (8  &  9  Vict  c.  clvi.), — reciting,  that  "it  had  been 
found  that  the  said  West  London  Bailway  (which  it  appeared  in  evidence 
had  been  worked  with  passenger  trains  as  well  as  with  goods  trains)  could 
not  be  worked,  as  a  separate  and  independent  undertaking,  with  advantage 
to  the  proprietors  thereof;  but  that  the  same  might  be  advantageously 
worked  and  used  in  connexion  with  the  said  London  and  Birmingham 
Bailway  and  the  said  Great  Western  Bailway,  or  either  of  them,  by  both 
or  either  of  the  Companies  to  whom  the  said  last-mentioned  railways 
belonged;    that    the  West   London    Bailway    Company  were    therefore 
desirous  of  letting  the  said  railway  on  lease  to  the  London  and  Birmingham 
Bailway  Company ;  and  that  the  last-mentioned  Company  were  willing  to 
accept  such  lease,  subject  to  certain  terms  and  conditions  which  had  been 
mutually  agreed  on  between  the  said  two  Companies," — the  *West  Iiondon 
Bailway  Company  was  authorised  to  lease  to  the  London  and  North- 
western Bailway  Company  their  railway,  and  all  their  rights,  powers,  and 
privileges  in  relation  thereto, — subject  to  the  provisions  of  the  Act,  and  to 
the  performance  of  the  conditions  to  be  mentioned  in  such  lease. 

By  the  lease,  which  was  afterwards  executed  in  pursuance  of  this  Act, 
the  Loudon  and  North- Western  Bailway  Company  covenanted,  amongst 
other  things,  that  they  would  "at  their  own  expense,  during  the  con- 
tinuance of  the  lease,  efficiently  work  and  repair  the  railway  and  works 
thereby  demised,  and  indemnify  the  West  London  Bailway  Company 
against  all  liabilities,  loss,  charges,  and  expenses,  claims,  and  demands, 
whether  incurred  or  sustained  in  consequence  of  any  want  of  repair,  or  in 
consequence  of  not  working,  or  in  any  manner  connected  with  the  working 
of  the  same  railway  or  works ;  but  the  West  London  Bailway  Company 
shall  have  no  control  whatever  over  the  working  or  management  by  the 
London  and  Birmingham  (North- Western)  Bailway  Company  of  the  West 
London  Bailway  or  works :  " 

Held,  upon  exceptions  to  the  ruling  of  the  Chief  Justice  of  the  Common 
Pleas,  in  an  action  of  covenant  by  the  West  London  Bailway  Company 
against  the  London  and  North- Western  Bailway  Company  for  a  breach 
of  this  covenant, — 

1.  That,  in  order  to  perform  their  covenant  to  work  efficiently,  the 
defendants  were  not  bound  under  all  circumstances  to  work  the  line  for 
passenger  traffic  ;  but  that,  if  as  much  gross  proceeds  could  be  obtained  by 
efficiently  working  the  railway  for  goods  only,  as  for  passengers  only,  or 
for  both  passengers  and  goods,  the  covenant  was  well  performed,  Platt,  B., 
and  Martin,  B.,  not  concurring. 

2.  That  the  agreement  of  February,    1837,    with  the  Great  Western 
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Bailway  Company,  was,  by  virtue  of  the  provisions  in  the  leasing  Act,  and 
the  lease  itself,  transferred  to  the  defendants,  the  lessees ;  and,  consequently, 
that  they  had  power  to  compel  the  Great  Western  Railway  Company  to 
stop  trains  on  their  line  pursuant  to  the  provisions  of  that  agreement. 

&  That,  although  the  defendants  had  power  to  stop  the  Great  Western 
trains,  they  were  not  bound  to  exercise  it  necessarily  as  a  part  of  the 
efficient  working  of  the  line  demised;  and  that  they  were  not  bound 
necessarily  to  work  the  demised  line  in  connexion  with  the  trains  on  the 
Great  Western  Railway. 

4.  That  there  was  no  covenant  in  the  lease  to  bind  the  defendants  to 
work  the  demised  line  in  connexion  with  either  or  both  their  own  or  the 
Great  Western  Railway ;  but  that  it  would  be  for  the  jury  to  say  whether 
or  not  they  could  practically  work  the  line  efficiently,  without  some 
connexion  with  one  or  other  of  those  railways. 

5.  That,  for  the  purpose  of  considering  the  liability  of  the  defendants, 
they  were  not  to  be  treated  by  the  jury  as  if  they  were  lessees  of  a  separate 
and  independent  line,  having  no  control  over  the  other  two  railways ;  but 
that  the  covenant  to  work  the  demised  line  efficiently,  must  be  construed 
with  a  reference  to  the  subject-matter,  and  the  character  of  the  defendants. 

Held  also,  that  the  obligation  of  the  defendants  under  their  covenant, 
was  not  limited, — as  decided  by  the  Court  below,— to  the  indemnification 
of  the  plaintiffs  from  the  obligations  cast  upon  them  by  their  acts  of 
incorporation : 

And  that  the  defendants  were  bound  to  work  the  railway  efficiently,— so 
as  to  secure  the  stipulated  benefits  to  the  plaintiffs  in  the  share  of  gross 
proceeds ;  but  were  not  compelled  to  work  it  so  as  to  produce  the  largest 
quantity  of  gross  proceeds. 


[  346  ]       Parkb,  B.,  now  delivered  the  judgment  of  the  Court  : 

This  case  comes  before  us  upon  a  bill  of  exceptions  to  the  ruling 
of  the.  Lord  Chief  Justice  of  the  Common  Pleas,  on  the  trial  of  an 
action  of  covenant  brought  by  the  plaintiffs  against  the  defendants. 

The  questions  arising  on  the  construction  of  that  covenant,  we 
are  informed,  had  been  before  the  Court  of  Common  Pleas,  upon 
cross-motions  by  the  plaintiffs  and  the  defendants  ;  and  the  ruling 
was  in  conformity  with,  or  rather  was,  the  ultimate  opinion  of  the 
Court,  though  necessarily,  on  the  record,  it  is  treated  as  the  ruling 
of  my  Lord  Chief  Justice. 

The  questions  arising  on  the  record  were  fully  and  most  satis- 
factorily argued,  on  both  sides,  before  us  ;  and  I  have  now  to  state 
the  opinion  of  my  brethren  and  myself  on  each  of  them. 

The  action  is  brought  on  a  covenant  contained  in  a  lease  by  the 
plaintiffs  to  the  London  and  Birmingham  Bailway  Company,  which 
has  since  been  incorporated  with,  and  had  its  liabilities  transferred 
to,  the  defendants.  The  lease  was  made  the  10th  of  March,  1846, 
pursuant  to  an  Act  of  8  &  9  Vict.  c.  clvi.,  for  enabling  the  London 
and  Birmingham  Bailway  Company  to  take  a  lease  of  the  West 
London  Bailway.    The  West  London  Bailway  Company  had,  under 
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its  then  name  of  the  Birmingham,  Bristol,  and  Thames  Junction     the  West 

Railway  Company,  and  under  an  Act  of  the  6  Will.  IV.  c.  lxxix.,  made  Ra^wayCo. 

a  railway  from  the  basin  of  the  Kensington  Canal,  at  Kensington,  *• 

..,,.,,.,  ,  TjI*  London 

to  join  the  defendant  s  railway,  and  also  the  Great  Western  Bail-    and  North 

way,  near  Holsden  Green ;  and  there  was  in  that  Act  of  Parliament  railwayCo. 

a  clause, — s.  210,— providing,  that,  if  the  railway,  or  any  part  thereof, 

should  be  abandoned  or  given  up,  or  if,  after  it  was  completed,  it 

should  for  the  space  of  three  years  cease  to  be  used  as  a  railway,  the 

lands  purchased  for  the  purposes  of  the  Act  should  *re-vest  in  the       [  *3*7  ] 

owners  for  the  time  being  of  the  adjoining  lands. 

In  the  progress  of  the  works  of  the  plaintiffs  and  the  Great 
Western  Railway  Company,  they  became  competitors  for  the  pur- 
chase of  a  small  piece  of  land  belonging  to  the  Bishop  of  London, 
over  which  both  railways  would  have  to  pass :  and  an  agreement 
under  the  seal  of  both  Companies  was  executed,  dated  the  4th  of 
February,  1887,  which  recited  the  above  fact,  and  also  that  the 
Bishop  had  conveyed  the  land  to  the  Company  now  the  plaintiffs, 
subject  to  the  right  of  the  Great  Western  Railway  Company  to 
construct  their  railway  across  it;  and  the  deed  contains  mutual 
covenants  regulating  the  rights  of  each  Company  in  respect  of  the 
piece  of  land  so  conveyed.  The  Great  Western  Railway  Company 
covenant  with  the  Company  now  the  West  London  Railway  Com- 
pany to  construct  a  railway  station  at  the  point  of  junction,  for 
the  purpose  of  transferring  passengers  and  goods  from  one  railway 
to  the  other,  and  to  stop  their  trains  for  the  purpose  of  meeting 
corresponding  trains  of  that  Company,  in  the  manner  particularly 
detailed  in  the  deed. 

In  the  year  1840,  another  Act,  the  8  &  4  Vict.  c.  cv.,  passed, 
giving  further  powers  to  the  Company  now  the  plaintiffs ;  and,  in 
the  84th  section,  that  Act  recites  the  agreement  of  the  4th  of 
February,  1887,  regulates  the  mode  of  crossing  until  the  plaintiffs' 
railway  should  be  completed,  saves  the  plaintiffs'  rights  under  the 
agreement  by  s.  86,  and  by  s.  87  provides,  that,  if  the  plaintiffs' 
line  is  abandoned,  or  ceases  to  be  used  as  a  railway  for  three  years 
after  its  completion,  then,  on  payment  or  tender  to  them  of  the 
purchase-money  of  the  piece  of  land  mentioned  in  the  agreement, 
that  land  should  vest  in  the  Great  Western  Railway  Company. 

In  July,  1845,  the  London  and  Birmingham  Railway  Company, 
having  previously  agreed  with  the  plaintiffs  to  take  a  lease  of  their 
railway,  obtained  an  Act  of  Parliament,  *the  8  &  9  Vict.  c.  clvi.,  to       [  *348  ] 
enable  them  to  take  that  lease.    That  statute  recites  that  it  had 
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Thb  Wbst    been  found  that  the  West  London  Railway  (which  name  was  given 
ra^waTco.  to  the  plaintiffs'  railway  by  the  8  &  4  Vict.  c.  cv.,)  could  not  be 
Thb  London  wor^e^» as  a  separate  and  independent  undertaking,  with  advantage 
and  North   to  the  proprietors  thereof ;  but  the  same  might  be  advantageously 
Railway  Co.  worked  and  used  in  connexion  with  the  London  and  Birmingham 
Railway  and  the  Great  Western  Railway,  or  either  of  them,  by 
either  of  the  Companies  to  whom  those  railways  belong ;  power  is 
given  to  the  West  London  Railway  Company  to  lease  to  the  London 
and  Birmingham  Railway  Company  their  railway,  stations,  Ac, 
and  all  their  rights,  powers,  and  privileges  in  relation  thereto ;  and 
it  is  declared  to  be  lawful  for  the  London  and  Birmingham  Railway 
Company  to  accept  such  lease,  and  to  use,  exercise,  and  enjoy  all 
such  rights,  powers,  and  privileges  as  aforesaid,  subject  to  the  pro- 
visions of  that  Act,  and  to  the  performance  of  the  conditions  in  the 
lease. 

Pursuant  to  this  Act,  the  lease  from  the  plaintiffs  to  the  London 
and  Birmingham  Railway  Company  was  executed  on  the  10th  of 
March,  1846,  upon  a  covenant  in  which   the  present  action   is 
brought  against  the  London  and  North  Western  Railway  Company. 
This  indenture,  reciting  the  Act,  witnesses,  that,  in  consideration 
of  60,0002.  paid  by  the  London  and  Birmingham  Railway  Company 
to  the  plaintiffs,  the  plaintiffs,  in  pursuance  of  the  said  power,  did 
grant,  demise,  and  lease  unto  the  London  and  Birmingham  Rail- 
way Company,  the  West  London  Railway,  and  all  stations,  wharfs, 
buildings,  and  appurtenances  thereto  belonging,  or  held,  used,  or 
enjoyed  therewith,   and  the  rates  and  tolls  payable  in   respect 
thereof,  together  with  all  the  rights,  powers,  and  privileges  of  the 
West  London  Railway  Company  in  relation  thereto ;  and  also  the 
free  and  uninterrupted  use  of  the  Kensington  Canal,  for  the  pur- 
[  *349  ]       poses  *of  the  traffic  of  the  London  and   Birmingham   Railway 
Company  on  the  West  London  Railway :  and  it  was  agreed,  that, 
during  the  continuance  of  the  lease,  the  London  and  Birmingham 
Railway  Company  should,  within  twenty-one  days  after  the  80th  of 
June  and  81st  of  December  in  every  year,  carry  to  the  credit  of  the 
West  London  Railway  Company  such  a  sum  of  money  as  should  be 
equivalent  to  one  fourth  part  of  the  gross  sums  received  by  the 
London  and  Birmingham  Railway  Company,  during  the  period  of 
six  calendar  months  next  immediately  preceding  the  said  80th  of 
June  and  81st  of  December,  in  respect  of  passengers,  goods,  and 
other  things  carried  or  landed  on  the  West  London  Railway,  or  the 
lands  and  appurtenances  thereto  belonging,  or  on  or  over  any 
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alterations  and  improvements  in  any  of  the  premises  demised,  or    Thb  West 
in  lieu  of,  or  by  way  of  substitution  for,  any  part  thereof :  and  also  railway  Co. 
such  a  sum  of  money  as  should  be  equivalent  to  one  half  of  the  net  Thb  j*  ndon 
profits  arising  from  the  rates,  tolls,  and  duties  to  be  received  for   and  North 
the  use  of  the  same  respectively,  from  persons  providing  their  own  railway  Co. 
locomotive  or  other  moving  power,  or  carriages.     Then  follows  the 
material  covenant  upon  which  this  question  turns.     It  is  in  these 
terms:    That  the  London   and   Birmingham   Railway   Company 
should,  at  their  own  expense,  during  the  continuance  of  the  lease, 
efficiently  work  and  repair  the  railway  and  works  demised,  and 
indemnify  the  West  London  Railway  Company  against  all  liabilities, 
loss,  charges,  and  expenses,  claims,  and  demands,  whether  incurred 
or  sustained  in  consequence  of  any  want  of  repair,  or  in  consequence 
of  not  working,  or  in  any  manner  connected  with  the  working  of 
the  same  railway  and  works ;  but  the  West  London  Railway  Com- 
pany should  have  no  control  whatever  over  the  working  or  manage- 
ment by  the  London  and  Birmingham  Railway  Company  of  the 
West  London  Railway  or  works. 

Several  breaches  were  assigned,  to  which  it  is  not  material  to       [  350  ] 
advert.     The  sixth  was,  that  the  defendants  did  not  efficiently  work 
the  said  railway ;  to  which  the  defendants  pleaded  that  they  did 
efficiently  work  it:  and  on  that  issue   the  Lord   Chief  Justice 
directed  the  jury. 

The  only  question  for  us  to  decide,  is,  whether  the  direction  of 
my  Lord  Chief  Justice  was  right  in  all  the  particulars  pointed  out 
in  the  bill  of  exceptions. 

There  were  several  objections;  and  we  propose  to  give  our 
opinion  upon  each  ;  for,  though,  if  we  decided  that  one  only  was 
wrong,  a  venire  tie  novo  must  be  granted,  it  would  leave  the  case  in 
a  very  unsatisfactory  condition,  and  prolong  a  litigation  which  it  is 
very  desirable  if  possible  to  terminate,  by  laying  down  a  rule  which 
may  lead  the  parties  to  settle  the  proper  damages  to  be  paid,  by 
arbitration. 

The  objections  are,  that  the  Lord  Chief  Justice  was  wrong  in 
stating  his  opinion  to  the  jury  on  the  following  eight  particulars: 
first,  that,  under  the  said  covenant,  and  in  order  to  perform  the 
same,  the  defendants  were  not  bound  to  work  the  said  West 
London  line  (nor  was  it  necessary  that  the  same  should  be  worked) 
for  passenger  traffic,  as  well  as  for  goods  traffic ;  secondly,  that  it 
was  not  necessary  that  the  defendants  should  work  the  said  West 
London  Railway  and  works,  or  that  the  same  should  be  worked, 

44—2 


692  1858.    EX.  CH.     11  C.  B.  850—852.  [b.b 

The  West     for  passenger  traffic,  as  well  as  for  goods  traffic,  if  such  traffic  pre- 

RallwayCo.  sented   itself;   thirdly,   that   the  said  agreement  of    the   4th  of 

*•  February,  1887,  was  not  transferred  to  the  defendants,  or  made 

The  London  *7'  ' 

and  North  binding  between  them  and  the  Great  Western  Railway  Company, 
uailway  Co.  and  that  therefore  the  said  defendants  had  no  power  to  compel  the 
Great  Western  Railway  Company  to  stop  trains  on  the  line  of  the 
Great  Western  Railway;  fourthly,  that  the  defendants  were  not 
bound  to  work  the  West  London  line  (and  that  it  was  not  necessary 
[  *35i  ]  that  the  same  should  be  worked)  in  connexion  with  trains  on  *the 
Great  Western  Railway ;  fifthly,  that  the  said  defendants  were  not 
bound  to  compel  the  Great  Western  Railway  Company  to  stop 
trains  on  the  Great  Western  Railway,  where  necessary,  for  the 
purpose  of  working  in  connexion  with  the  West  London  line ; 
sixthly,  that  the  defendants  were  not  bound  to  work  the  West 
London  line  (and  that  it  was  not  necessary  that  the  same  should 
be  worked),  in  connexion  with  trains  on  the  line  of  the  said 
defendants ;  seventhly,  that  the  said  defendants  were  not  bound  to 
stop  the  trains  of  the  said  defendants  on  the  line  of  the  London 
and  Birmingham  and  London  and  North  Western  Railways  respec- 
tively, where  necessary,  for  that  purpose;  eighthly,  that  the 
defendants  must  be  treated  by  the  jury,  for  the  purpose  of  con- 
sidering their  liability  under  the  said  covenant,  as  if  they  were 
lessees  of  a  separate  and  independent  line,  having  no  control  over 
the  Great  Western,  and  London  and  Birmingham,  and  London  and 
North  Western  Railways,  or  any  of  them. 

It  was  suggested  to  us,  on  the  argument,  that,  in  giving  this 
opinion,  the  Lord  Chief  Justice  acted  in  some  degree  on  the 
principle  which  is  stated  to  us  to  have  been  sanctioned  by  most  of 
the  Judges  of  the  Court  of  Common  Pleas,  and  of  whose  opinions 
we  have  been  furnished  with  a  printed  report,  but  not  from  the 
regular  reporter  of  that  Court.  The  principle  suggested,  is,  that, 
taking  the  whole  of  the  covenant  together,  the  main  object  of  it 
was,  that  the  railway  was  to  be  worked  so  as  to  prevent  any  loss  or 
forfeiture  or  injury  to  the  plaintiffs  in  consequence  of  not  working ; 
but,  as  long  as  that  is  done,  it  might  be  worked  in  any  way  that 
the  lessees  pleased, — that  the  lessees  merely  took  on  themselves  the 
obligations  of  the  lessors,  and  undertook  to  relieve  them  from  the 
obligations  cast  upon  them  by  their  Acts  of  Parliament. 
[  *sr>2  ]  But  the  able  argument  of  my  brother  Byles  satisfied  *us  that  this 

was  too  narrow  a  view  of  the  construction  of  the  covenant  in 
question ;  and  we  so  intimated  our  opinion  in  the  course  of  the 
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argument.    Had  the  object  been  merely  to  protect  the  plaintiffs  from     The  West 
the  forfeiture  of  the  line,  under  one  of  the  clauses  already  referred  railwatCo. 
to, — either  under  the  6  Will.  IV.  c.  Ixxix.,  s.  210,  by  abandoning  or  The  ^ 
giving  up  the  line,  or  ceasing  to  use  it  as  a  railway,  or  under  the   and  North 
8  &  4  Vict.  c.  cv.,  s.  87,  by  abandoning  or  ceasing  to  use  it  for  three  Railway  Co. 
years, — it  would  have  been  unnecessary  to  do  more  than  to  covenant 
not  to  abandon  or  give  up  or  cease  to  use  the  railway.     The  covenant 
to  indemnify  against  all  liabilities,  losses,  charges,  expenses,  claims, 
and  demands  in  consequence  of  any  want  of  repair,  or  in   any 
manner  connected  with  the  working  of  the  railway  and  works,  and 
more  especially,  the  covenant  to  work  efficiently,  would  have  been 
quite  unnecessary,  if  the  object  had  been  merely  to  preserve  the 
railway  to  the  plaintiffs'  Company.    We  must  give  effect  to  all  the 
words  of  the  covenant,  if  we  can ;  and,  so  doing,  we  do  not  think 
that  the  obligation  can  be  limited  in  the  way  which  has   been 
suggested. 

The  railway  is  to  be  worked  efficiently,  and  efficiently  repaired ; 
and  the  plaintiffs  are  to  share  in  the  gross  receipts,  in  the  propor- 
tion of  one-fourth,  and  in  half  the  net  profits  of  the  rates  and  tolls 
payable  by  others  using  their  own  locomotive  power.  This  shows 
that  the  object  of  the  covenant  to  work  efficiently,  was,  to  secure 
the  stipulated  benefit  to  the  plaintiffs  in  the  gross  receipts,  and 
efficiently  to  repair,  to  give  them  the  chance  of  a  share  of  the  net 
profits :  but  we  agree  with  the  reported  judgment  of  my  brother 
Maule,  that  it  never  could  have  been  intended  that  the  defendants' 
Company  was  to  work  the  railway  in  such  a  manner  as  to  produce 
the  largest  quantity  of  gross  receipts.  That  might  entail  a  ruinous 
loss  on  themselves.  They  were  not  bound  to  lay  down  a  double 
rail  where  a  single  one  was  before,  or  *to  apply  a  part  of  their  [  *353  ] 
large  capital  to  the  erection  of  new  stations,  or  to  disarrange  all 
their  plans,  so  as  to  make  the  plaintiffs'  line  of  railway  produc- 
tive, at  the  expense  of  their  own.  A  fair  and  reasonable  mode  of 
working  the  railway,  so  as  to  make  it  productive,  is  all  that  can  be 
required. 

We  now  proceed  to  consider  the  eight  points  made  by  the  bill  of 
exceptions,  keeping  these  observations  in  view. 

The  first  of  these  depends  upon  the  question  whether  the  defendants 
were,  under  all  circumstances,  in  order  to  perform  the  covenant 
to  work  efficiently,  bound  to  work  the  line  for  passenger  traffic. 
We, — with  the  exception  of  my  brothers  Platt  and  Martin,  who  are 
not  satisfied  to  concur  on  this  particular  point,  though  they  concur 
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The  Wkbt    on  all  others, — think  this  proposition  cannot  be  maintained.     A 

railwayCo.  satisfactory  criterion  of  the  truth  of  it  was  offered  by  my  brother 

«•  ChannelL  when  he  asked  whether  it  would  be  a  good  breach  of  such 

Thk  Loniion  '  ° 

and  North    a  covenant,  to  state  simply  that  the  defendants  did  not  work  the 

W ICSTRRIT  A 

RailwayCo.  railway  with  passenger  traffic.  We,  with  the  exception  of  my 
brothers  Platt  and  Martin,  think  it  clearly  would  not.  If  as  much 
gross  receipts  could  be  obtained  by  efficiently  working  the  railway 
for  goods  only,  as  for  passengers  only,  or  for  both  passengers  and 
goods  (and  there  is  no  evidence  stated  that  it  could  not),  surely  the 
plaintiffs  had  no  right  to  complain.  The  mixture  of  the  two  on  a 
railway  with  a  single  line  might  be  very  inconvenient,  or  even 
dangerous.  We  therefore  think  that  the  first  objection  cannot  be 
maintained. 

The  second  is  of  the  same  nature.  It  seems  a  stronger  thing  to 
assert  that  they  are  not  bound  to  carry  passengers,  even  if  passenger 
traffic  presented  itself:  but,  in  truth,  the  same  answer  is  to  be 
given, — that,  if  they  work  the  railway  efficiently  for  goods,  so  as  to 
produce  as  much  gross  receipts  as  the  railway,  when  worked  for 
[  *354  ]  passengers  *and  goods,  or  passengers  alone,  would  produce,  they 
perform  their  contract.  The  mode  of  working  the  railway,  is  entirely 
in  their  discretion. 

The  third  question  is,  whether  the  Chief  Justice  was  right  in  his 
opinion  that  the  agreement  of  the  4th  of  February,  1887,  was  not 
transferred  to  the  defendants,  and  that  therefore  the  defendants  had 
no  power  to  compel  the  Great  Western  Railway  Company  to  stop 
trains  on  the  railway,  pursuant  to  their  covenant  contained  in  that 
agreement.  We  think  that  this  covenant  to  make  a  station  on 
certain  land,  and  to  stop  the  trains  there,  which  affects  the  value  of 
the  land,  and  of  the  whole  of  the  plaintiffs'  railway,  is  one  which 
runs  with  the  estate  in  that  railway ;  and  that  the  assignee  of  the 
whole  estate  in  the  railway  could  sue  upon  the  covenant  at  common 
law.  Whether  the  assignees  of  that  estate  for  a  term  of  years,  as 
the  defendants  are,  could  sue  at  common  law,  is  a  point  which  has 
not  been  settled ;  the  cases  on  the  subject  being  generally  those  of 
covenants  for  title,  which  pass  with  the  entire  estate  (l) :  but,  as 
this  is  a  covenant  affecting  the  temporary  enjoyment  of  the  estate, 
and  consequently  beneficial  to  the  owners  of  it  pro  tempore,  there  is 
no  reason  why  it  should  not ;  as  in  the  case  of  covenants  affecting 
the  reversion,  which  are  transferred  with  part  of  the  reversion,  or 

(1)  See  the  authorities  collected  in  the  notes  to  Sjwncer'a  case,  1  Sin.  L.  C. 
22,  38. 
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the  reversion  of  pari;,  by  operation  of  the  statute  82  Hen.  VIII.    The  West 
c.  84;  Co.  Litt.  215  a;  Twynam  v.  Pickard  (i).     At  all  events,  we  railway  Co. 
think  that  the  words  of  the  statute  8  &  9  Vict.  c.  clvi.,  and  of  the  Thb  London 
lease,  are  sufficient  to  vest  the  rights  under  the  agreement  in  the   AND  North 
defendants,  as,  not  only  the  railway,  but  all  the  rights,  powers,  a'hd  railway  Co. 
privileges  of  the  plaintiffs  in  relation  thereto,  are  demised  by  the 
plaintiffs  to  the  defendants,  and  this  is  a  power  and  privilege  which 
does  *relate  to  the  railway.     For  these  reasons,  we  do  not  agree  in       [  *S55  ] 
the  opinion  of  my  Lord  Chief  Justice  on  the  third  question,  that 
the  defendants  had  not  power  to  compel  the  Great  Western  Railway 
Company  to  stop  trains  on  the  line  of  the  Great  Western  Railway  ; 
and  that  part  of  his  direction  we  think  wrong. 

The  fourth  and  fifth  objections  admit  of  a  different  answer ;  and 
the  direction  was  right,  on  the  same  principle  that  the  first  and 
second  were.  Although  they  had  power,  they  were  not  bound  to 
exercise  it  necessarily  as  a  part  of  the  efficient  working  of  the 
railway  by  the  defendants;  and  the  defendants  were  not  bound 
necessarily  to  work  the  West  London  Railway  in  connexion  with 
trains  on  the  Great  Western,  as  a  part  of  their  obligation  to  work 
efficiently.  It  would  not  have  been  a  good  breach  of  their  covenant, 
to  allege  simply  that  they  did  not  so  work  the  line. 

Precisely  the  same  observation  is  to  be  made  on  the  sixth  and 
seventh  objections.  There  is  no  covenant  in  the  lease  obliging  the 
defendants  to  work  their  line  in  connexion  with  either  in  particular* 
or  with  both  the  Great  Western  and  London  and  North  Western 
lines  together ;  though  it  is  difficult  to  see  how,  practically,  they 
could  work  the  lines  efficiently,  without  some  connexion  with  one 
or  the  other.  This  would  be  for  the  jury :  and,  if  the  jury  found 
that  they  could  work  the  line  efficiently  without,  so  as  to  satisfy 
their  covenant,  that  would  be  sufficient. 

The  last  position  laid  down  by  the  Chief  Justice,  is,  that  the 
defendants  must  be  treated  by  the  jury,  for  the  purpose  of 
considering  the  liability  of  the  defendants,  as  if  they  were  the  lessees 
of  a  separate  and  independent  line,  having  no  control  over  the 
Great  Western  and  London  and  North  Western  Railways.  We  do 
not  think  that  this  proposition  is  correct. 

The  covenant    to  work  efficiently  must    be  construed  *with  a       [  •356  ] 
reference  to  the  subject-matter,  and  the  character  of  the  defendants. 
The  maxim  of  Lord  Bacon,  quoted  by  my  brother  Byles,  as  giving 
one  of  the  rules  for  the  construction  of  instruments,  applies  to  this 

(1)  20  tt.  11.  368  (2  B.  &  Aid.  105). 
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The  Wkst  case,  "  Verba  generalia  restringuntur  ad  habilitatem  rei  vel  per- 
Railway  Co.  sonam:"  and  the  word  "  efficient "  must  admit  of  a  different 
The  London  construction  in  a  covenant  by  a  person  armed  with  very  limited,  or 

and  Nobth    very  extensive  powers. 

Western  . 

Railway  Co,       If    this  railway    had   been   leased  to  a   simple  individual,  or 

Company,  without    any  connexion   with  any  other  railway,  and 

leased   alone,  the  measure  of  efficient  working,  we  cannot   help 

thinking,  would  be  very  different  from  what  would  be  required  from 

a  Company,  whose  line  was  connected  with  it,  who  had  the  entire 

control  over  their  own  line,  and  were  armed  with  a  power  of  adding 

to  the  traffic  of  the  railway,  by  the  control  possessed  over  another 

line,  and  whose  capabilities  and  powers  in  this  respect  were  reasons 

which  disposed  Parliament  to  permit  the  lease  to  be  made  to  them. 

It  is  difficult,  indeed  almost  impossible,  to  define  the  precise 
nature  and  degree  of  efficient  working,  which  such  a  Company 
ought  to  apply,  under  this  covenant :  not  so  difficult  to  say  that  it 
ought  to  be  different  and  greater  than  would  be  required  from  a 
Company  or  an  individual  who  had  nothing  but  the  railway  leased. 
They  could  only  be  required  to  supply  convenient  accommodation 
and  attendance  for  the  receipt,  and  sufficient  means  of  carriage,  of 
such  goods  and  passengers  as  might  be  offered  at  one  terminus,  or 
an  intermediate  station,  to  be  carried  to  the  other  terminus,  or  some 
other  intermediate  station;  and  this  however  small  the  gross 
receipts  might  be. 

But  that  would  be  too  small  a  measure  of  efficient  working,  in  the 
case  of  these  defendants,  who  have  the  power  of  supplying  more 
goods  and  passengers  themselves,  by  facilitating  the  transit  of  both 
[  *357  ]  from  Holsden  to  *the  Kensington  terminus  or  Great  Western  station, 
or  by  increased  facilities  for  receiving  them  at  the  Kensington 
terminus,  by  arrangements  within  their  power,  without  any  serious 
injury  to  their  own  concern. 

They  are  certainly  not  bound  to  make  a  sacrifice  of  their  own 
concerns,  for  the  purpose  of  efficiently  working  this  line,  so  as  to 
produce  the  greatest  profit  to  the  plaintiffs  and  themselves. 

The  covenant  must  have  a  reasonable  construction  in  this 
respect.  But  they  are,  we  think,  bound  to  do  more  than  a  lessee  of 
merely  the  railway  in  question  would  do,  unconnected  with  any 
other. 

For  these  reasons,  we  think  there  must  be  a  venire  de  novo. 

Venire  de  novo. 
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IN  THE  COURT  OF  COMMON  PLEAS. 


ABLEY   v.  DALE(l).  issi. 

Jung  13. 
(11  C.  B.  378—392;  S.  0.  20  L.  J.  0.  P.  233  ;  15  Jur.  1012.)  

One  who  has  obtained  his  discharge  under  the  Insolvent  Debtors  Act,         L  878  J 
is  still  liable,  at  the  discretion  of  the  Judge  of  a  county-court,  to  be  com- 
mitted, under  the  99th  section  of  the  9  &  10  Vict.  c.  95,  for  disobedience  of 
an  order  made  upon  a  judgment-summons  under  s.  98,  obtained  after  such 
discharge. 

But,  semble,  that  the  discretion  is  one  which  ought  to  be  exercised  with 
extreme  caution,  and  only  under  very  special  circumstances. 

This  was  an  action  of  trespass  for  an  alleged  false  imprisonment 
of  the  plaintiff  under  a  warrant  issued  out  of  the  Whitechapel 
County  Court  of  Middlesex. 

The  cause  was   tried   before  Jervis,  Ch.  J.,  at   the   sittings  at 

Westminster  after  Hilary  Term,  1851.     It  appeared,  that,  in  June* 

1847,  a   plaint    was    levied     by    the  now  defendant    and    one 

6.  C.  Dale  (his  son)  against  the  now  [plaintiff] ,  in  the  Whitechapel 

County  Court,  for  a  debt  of  18/.  8s. ;  that,  at  the  hearing,  on  the 

10th  of  June,  the  now  defendant  and  6.  C.  Dale  obtained  a  verdict 

for  13/.  8*.  debt,  and  22.  7*.  costs,  which  the  Judge  ordered  to  be 

paid  by  instalments  of    15s.  per  month;    that   the  now   plaintiff 

having  paid  on  account  of  those  instalments  various  sums  amounting 

in   the  whole   to   22.    7*.  4d.,   and   the   balance  of   122.  12*.  8d. 

remaining  unpaid,  the  now  defendant  and  G.  C.  Dale,  on  the  20th 

of  May,  1849, — which  was  after  the  debtor  (the  now  plaintiff)  had 

obtained  his  discharge  from  this  amongst  other  debts  under  the 

Insolvent    Debtors  Act, — obtained   a  judgment-summons   against 

the  now  plaintiff,  under  the  98th  section  of  the  County  Court  Act, 

9  &  10  Vict.  c.  95  ;  that  the  now  plaintiff  appeared  to  the  summons 

on  the  81st  of  May,  when  the  Judge  of  the  county  court  made  an 

order  that  the  now  plaintiff  should  pay  the  debt,  together  with  the 

further  sum  of  12.  18*.  8d.  for  costs,  by  monthly  instalments  *of      [  *379  ] 

10*.,  or  be  committed  to  the  house  of  correction  for  twenty  days ; 

and  that,  two  monthly  instalments  being  unpaid,  a  warrant   of 

commitment  issued  on  the  17th  of  August  against  the  now  plaintiff 

out  of  the  county  court,  under  which  he  was  arrested  on  the  20th, 

and  carried  to  the  house  of  correction. 

(1)  This  case  is  no  longer  law  (see  Lord  Gordon  in  River  Wear  CummU- 

Copeman  y.  Rose  (1857)  7  E.  &  B.  679,  sioners  v.  Adamson  (1877)  2  A  pp.  Cas. 

26  L.  J.  Q.  B.  251),  but  is  retained  743,  at  p.  776  ;   8.  C.  47  L.  J.  Q.  B. 

for  the  dictum  of  Jervis,  Ch.  J.,  11  193.— J.  G.  P. 
C.  B.  at  p.  391  (p.  700,  below),  cited  by 
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ablet  There  was  no  evidence  to  show  that  the  now  defendant  had  in 

dale.  any  way  interfered  to  cause  the  warrant  for  the  plaintiff's  commit- 
ment to  be  issued  or  put  in  execution :  but  it  was  proved,  that, 
when  the  defendant  was  before  the  Insolvent  Debtors  Court  for  the 
purpose  of  opposing  the  plaintiff's  discharge,  he  said,  that,  if  it 
cost  him  1002.,  he  would  obtain  an  order  from  the  county  court, 
and  lock  him  up:  and  the  clerk  of  the  county  court,  who  was 
called  as  a  witness  on  the  part  of  the  plaintiff,  stated,  that,  by  the 
rules  of  practice  of  the  county  court,  no  warrant  of  commitment 
could  be  issued  without  the  production  of  the  plaint-note,  and 
payment  of  the  fees. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no 
evidence  to  go  to  the  jury  to  show  that  he  had  procured  the  warrant 
to  be  issued,  or  that  he  was  in  any  way  instrumental  in  causing 
the  plaintiff  to  be  taken  under  it. 

The  Lord  Chief  Justice,  however  (reserving  leave  to  move),  left 
the  question  to  the  jury,  and  they  returned  a  verdict  for  the  plain- 
tiff, damages  40*. 

Macaulay,  in  Easter  Term  last,  obtained  a  rule  nisi  to  enter  a 
nonsuit. 

April  28,  Lush  showed  cause.     *     *     * 

May  l. 


[  380  ]  Hugh  Hill,  in  support  of  the  rule. 


*     * 


[  888  ]       Jervis,  Ch.  J. : 

The  point  last  argued  is  one  of  very  great  importance.    We  must, 

therefore,  take  some  little  time  for  deliberation. 

Cur.  adv.  vult. 

[  jvne  13  ]    Jervis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

Upon  the  trial  of  this  cause  before  me,  one  point,  and  one  point 
only,  was  made  for  the  defendant.  It  was  contended  that  there 
was  no  evidence  to  show  that  he  had,  directly  or  indirectly,  inter- 
fered in  obtaining  or  enforcing  the  warrant.  The  jury  found  a 
verdict  for  the  plaintiff;  and  I  gave  the  defendant  leave  to  enter  a 
[  *389  ]  nonsuit,  *if  the  Court  should  think  there  was  no  evidence  to  be 
left  to  the  jury  upon  this  point. 

Upon  considering  the  evidence,  it  appeared  to  the  Court  that  the 
verdict  ought  not  to  be  disturbed  upon  the  point  made  at  the  trial : 
but,  during  the  argument,  Mr.  Hugh  Hill  suggested,  for  the  first 
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time,  that,  consistently  with  the  evidence,  the  defendant  might  abley 
have  merely  left  the  plaint-note  with  the  clerk,  with  directions  to  dale. 
take  the  necessary  steps ;  and  that  all  the  irregularity  might  have 
been  the  act  of  the  Court,  or  of  the  clerk,  without  the  defendant's 
knowledge  or  participation.  Mr.  Lush  admitted,  that,  under  such 
circumstances,  the  defendant  would  not  be  liable  in  trespass,  if  the 
Court  had  jurisdiction :  but  he  urged  that  this  point,  at  most, 
could  only  entitle  the  defendant  to  a  new  trial ;  because,  if  made  at 
the  trial,  it  might  have  been  answered  by  further  evidence.  He 
further  contended  that  the  county  court  Judge  had  no  jurisdiction 
to  commit,  after  the  discharge  by  the  Insolvent  Court ;  and  so  the 
defendant  would  be  liable  in  trespass,  and  the  verdict  must  stand. 

The  point  thus  raised  is  of  great  importance,  and  is  attended 
with  much  difficulty.  It  depends  upon  the  true  meaning  of  the 
word  "  unsatisfied/'  in  the  stat.  9  &  10  Vict.  c.  95,  s.  98.  Although 
the  point  has  been  raised,  it  has  not  been  expressly  decided,  after 
argument  in  banc.  In  Ex  parte  Pardy  (1),  the  discharge  by  the 
Insolvent  Court  was  after  the  order  for  commitment  by  the  county 
court :  and  my  brother  Erle,  refusing  an  application  for  a  writ  of 
habeas  coi-pus,  upon  various  grounds,  "inclined  to  think,  that, 
taking  the  facts  as  stated,  the  discharge  by  the  Insolvent  Court 
freed  the  defendant  from  all  liability  in  respect  of  the  debts 
recovered  by  the  judgment  of  the  county  court."  In  Still  v. 
Booth  (2),  the  order  for  payment  and  commitment  was  *made  by  [*390] 
the  county  court  after  the  defendant  had  been  discharged  by  the 
Insolvent  Court ;  and  upon  this  ground  my  brother  Coleridge,  at 
chambers,  discharged  the  defendant :  whereas,  in  the  same  case, 
an  application  having  been  made  to  set  aside  a  writ  of  prohibition 
issued  from  the  Petty  Bag  Office,  my  brother  Wightman  observed 
that  he  did  not  see  that  there  was  in  point  of  fact  any  defect  of 
jurisdiction  at  all,  but  at  most  an  erroneous  exercise  of  his  powers 
by  the  county  court  Judge,  which  would  perhaps  entitle  the  defen- 
dant to  be  discharged  from  the  imprisonment. 

In  this  state  of  the  law,  unaided  by  authority,  we  must  endeavour 
to  put  a  construction  upon  the  word  "  unsatisfied,"  in  connection 
with  the  words  "judgment  or  order/'  as  used  in  the  98th  section 
of  the  Act  (3). 

(1)  1  L.  M.  &  P.  16.  judgment  or  order  in  any  Court  held 

(2)  1  L.  M.  &  P.  440.  by  virtue  of  this  Act,  or  under  any 

(3)  That  section  was  as  follows :  Act  repealed  by  this  Act,  for  the  pay- 
"  That  it  shall  bo  lawful  for  any  party  ment  of  any  debt  or  damages  or  coats, 
who    has    obtained    any    unsatisfied  to  obtain  a  summons  from  any  county 
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ablet  It  was  contended,  for  the  plaintiff,  that  it  was,  under  the  circum- 

Dalb.  stances,  absurd  to  give  the  Insolvent  Court  and  the  county  court  a 
concurrent  jurisdiction;  that  it  was  unjust  to  allow  the  county 
court  Judge  to  commit  for  the  non-payment  of  a  particular  debt,  a 
debtor  whose  whole  case  had  been  considered  by  a  competent 
tribunal,  and  who  had  been  discharged ;  and  that,  adopting,  to  the 
full  extent,  the  rule  so  frequently  referred  to  as  the  golden  rule 
by  which  Judges  are  to  be  guided  in  the  construction  of  Acts  of 
Parliament,  we  ought  "  to  look  at  the  precise  words  of  the  statute, 
and  construe  them  in  their  ordinary  sense  only,  if  such  construc- 
tion would  not  lead  to  any  absurdity  or  manifest  injustice ;  but,  if 
it  would,  then  we  ought  so  to  vary  and  modify  the  words  used,  as 
to  avoid  that  which  it  certainly  could  not  have  been  the  intention 
of  the  Legislature  should  be  done." 

It  certainly  does  seem  to  be  manifestly  unjust  to  commit  for  the 
non-payment  of  a  particular  creditor,  a  man  whose  whole  property 
is  transferred,  by  order  of  a  competent  Court,  to  an  assignee  for  the 
equal  benefit  of  all  his  creditors.  And  many  may  think  it  absurd 
[  *391  ]  that  a  co-ordinate  *authority  should  be  given  to  the  Insolvent  Com- 
missioners and  the  Judge  of  the  county  court ;  and  that  the  latter 
should  have  power  to  commit  for  an  act  which  the  Commissioner, 
with  the  same  jurisdiction,  may  have  punished  by  his  remand,  or 
adjudged  to  be  venial,  by  an  immediate  and  absolute  discharge,— 
an  absurdity  which  is  in  no  respect  diminished  by  the  recent 
transfer  of  the  jurisdiction  of  the  Insolvent  Commissioners,  in 
certain  cases,  to  the  Judges  of  the  county  courts.  But  we  cannot 
adopt  this  rule,  to  the  full  extent  to  which  it  is  pressed. 

If  the  precise  words  used  are  plain  and  unambiguous,  in  our 
judgment,  we  are  bound  to  construe  them  in  their  ordinary  sense, 
even  though  it  do  lead,  in  our  view  of  the  case,  to  an  absurdity  or 

court  within  the  limits  of  which  any  ing  his  estate  and  effects,   and   the 

other  party  shall  then  dwell  or  carry  manner     and     circumstances     under 

on  his  business,  such  summons  to  be  which  he  contracted  the  debt  or  in- 

in  such  form  as  shall  be  directed  by  curred  the  damages  or  liability  which 

the  rules    made    for    regulating  the  is  the  subject  of  the  action  in  which 

practice  of  the  county  courts  as  herein  judgment  has  been  obtained  against 

provided,  and  to  be  served  personally  him,  and  as  to  the  means  and  expecta- 

upon  the  person  to  whom  it  is  directed,  tion  he  then  had,  and  as  to  the  property 

requiring  him  to  appear  at  such  time  and  means  he  still  hath,  of  discharging 

as  shall  be  directed  by  the  said  rules,  the  said  debt  or  damages  or  liability, 

to  answer  such  things  as  are  named  and  as  to  the  disposal  he  may  have 

in  such  summons ;   and,  if  he  shall  made  of  any  property,"  &c.     [Hep.  by 

appear  in  pursuance  of  such  summons,  61  &  52  Vict.  c.  43,  s.  188]. 
he  may  be  examined  upon  oath  touch- 
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manifest  injustice.    Words  may  be  modified  or  varied,  where  their       adlbt 
import  is  doubtful  or  obscure.     But  we  assume  the  functions  of        dalk, 
legislators  when  we  depart  from  the  ordinary  meaning  of  the  precise 
words  used,  merely  because  we  see,  or  fancy  we  see,  an  absurdity 
or  manifest  injustice  from  an  adherence  to  their  literal  meaning. 

The  discharge  of  an  insolvent  debtor  does  not,  in  any  view  of  the 
case,  of  necessity  satisfy  the  judgment  or  order,  and  take  away  the 
jurisdiction  of  the  county  court  in  every  instance.  Ex  concessit, 
where  a  judgment,  if  it  had  been  in  a  superior  Court,  might  have 
been  enforced  against  the  person  of  an  insolvent,  the  Judge  of  a 
county  court  has  jurisdiction,  under  the  98th  section  of  the  statute 
9  &  10  Vict.  c.  95.  Instances  are  mentioned  in  the  90th  section  of 
the  Insolvent  Act,  1  &  2  Vict.  c.  110,  in  which  judgments  in  the 
superior  Courts  may  be  so  enforced.  And,  as  each  judgment  or 
order  of  the  county  court  may  come  within  this  class,  the  judge  of 
the  county  court  has  jurisdiction  to  issue  his  summons  to  inquire 
into  this  matter  ;  and,  having  jurisdiction,  if  he  make  an  erroneous 
order  upon  that  summons,  and  commit  *the  defendant,  the  plaintiff  [  *392  ] 
will  not  be  responsible  in  trespass  for  the  mistake  of  the  Judge. 

But,  independently  of  this  view  of  the  case,  the  judgment  or  order 
is  not  satisfied  by  the  discharge  of  the  insolvent.  The  person  of 
the  debtor  is  protected,  and  the  judgment  or  order  cannot  be  enforced 
by  law  upon  the  debtor's  goods ;  but  the  debt  remains,  and  may 
ultimately  be  satisfied,  through  the  medium  of  the  Insolvent  Court, 
from  the  present  or  subsequently-acquired  property  of  the  debtor. 

To  commit  a  debtor,  under  such  circumstances,  for  non-payment 
of  a  particular  creditor,  and  thus  obtain  indirectly,  by  imprison- 
ment, what  cannot  be  had  by  direct  means,  is,  except  under  very 
special  circumstances,  manifestly  unjust:  but  cases  may  occur, 
though  rarely,  in  which  the  exercise  of  such  a  power  would  be 
justified;  and  it  is  not  impossible  that  the  Legislature  may  have 
supposed  that  a  discretion  upon  this  subject  might  safely  be 
intrusted  to  gentlemen  who  were  to  discharge  the  important  duties 
of  local  Judges. 

But,  without  speculating  upon  the  motives  of  the  Legislature, 
we  are  not  at  liberty  to  depart  from  the  plain  meaning  of  the 
words  used,  and  therefore  are  of  opinion  that  the  Judge  had  juris- 
diction to  commit  in  this  case.  There  ought,  therefore,  to  be  a 
new  trial ;  but  it  should  be  on  payment  of  costs,  because  the  point 
was  not  made  at  the  trial. 

Hide  absolute  accordingly. 
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«6i.  MARSHALL    v.    The    YORK,    NEWCASTLE,    and 

J—B'  BERWICK  RAILWAY   COMPANY. 

[898]  (11C.B.  398— 405.) 

Upon  discharging  a  rule  nisi  for  an  attachment  against  a  witness  for 
disobedience  to  a  subpoena,  a  copy  of  which  had  been  tendered  to  him 
inclosed  in  an  envelope,  the  Court  refused  to  allow  the  costs  of  showing 
cause,  though  the  witness  swore  that  the  original  writ  of  subpcena  was  not 
shown,  or  the  nature  of  the  document  explained,  to  him  at  the  time  of  the 
alleged  service,  there  appearing  to  have  been  some  "  approximation  "  to 
the  offence  imputed  to  the  witness. 

Denman,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi  for 
an  attachment  against  Adolphus  Frederick  Charles  William  Stewart 
Vane,  Esq.,  commonly  called  Lord  Adolphus  Vane,  for  disobedience 
to  a  subpoena  served  upon  him  in  the  above  cause. 

The  affidavit  upon  which  the  motion  was  founded,  stated,  that 
the  deponent,  Joseph  Oakes,  did,  on  the  8th  of  May  instant,  per- 
sonally serve  Lord  Adolphus  Vane,  in  Park  Lane,  with  the  stibpoeua 
ad  testificandum  thereunto  annexed,  by  delivering  to  and  leaving 
with  him  a  true  copy  of  such  subpoena,  and  at  the  same  time  show- 
ing him  the  said  original  subpoena,  thereunto  annexed,  and  tendering 
to  him  the  sum  of  Is. :  that  the  deponent  "effected  the  service  of 
the  aforesaid  subpoena  upon  the  said  Lord  Adolphus  Vane  on 
Thursday,  the  8th  of  May  instant,  just  before  7  o'clock  in  the 
evening  of  that  day,  in  the  manner  following,  viz.  that,  as  his 
Lordship  drove  up  to  the  door  of  his  father's  house  in  Park  Lane, 
in  his  cabriolet,  on  his  getting  out,  he,  this  deponent,  said  to  him, 
'  You  are  Lord  Adolphus  Vane,'  to  which  he  replied,  'I  am;  what 
of  that? '  This  deponent  said,  'I  have  got  a  subpoena  for  you  to 
attend  at  Westminster  Hall  in  a  cause  of  Marshall  against  the 
Railway  Company,  for  the  loss  of  his  portmanteau ; '  on  which  his 
Lordship  said,  '  You  may  be  damned ;  I  shall  not  attend ; '  that  he, 
this  deponent,  replied,  '  Here  is  the  copy,'  offering  to  give  it  him, 
with  Is.,  but  which  his  Lordship  refused  to  take  in  his  hand;  and 
that  thereupon  he,  this  deponent,  put  the  said  copy  upon  his  Lord- 
[  '399  ]  ship's  arm,  with  the  shilling,  and  *at  the  same  time  showed  to  the  said 
Lord  Adolphus  Vane  the  original  subpoena,  and  informed  his  Lord- 
ship that  it  was  the  original  subpoena,  and  he  was  thereby  required 
to  attend  at  the  Court  of  Common  Pleas,  at  Westminster,  on 
Wednesday  next,  in  a  cause  of  Marshall  v.  The  York,  Newcastle, 
and  Berwick  Railway  Company;  to  which  his  Lordship  replied, 
'  Damn  you,  the  Court,  and  all  of  you : '  and  that  the  deponent 
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left  the  said  copy  subpoena  so  served  upon  the  said  Lord  Adolphus  Marshall 

Vane  as  aforesaid,  and  came  away."  Thb  yobk, 

There  was  also  an  affidavit  of  Marshall's  attorney,  in  which  the  Newcastle, 

deponent  stated,  that,  on  the  8th  of  July,  1850,  he  received  from  Berwick 

Railway  Co 

Lord  Adolphus  Vane  a  letter  as  follows :  "  I  informed  Marshall  it 
was  no  use  my  attending  on  the  trial  in  the  action  v.  The  York 
and  Newcastle  Railway  Company,  as  I  could  give  no  evidence  with 
regard  to  the  trunk  lost,  never  having  seen  it.     The  only  fact  in 
my  knowledge  connected  with  it,  was,  that  he  had  one.     It  would 
be  of  no  use,  therefore,  your  calling  on  me : "  that,  on  the  12th  of 
May,  1851,  he  wrote  and  sent  a  letter  to  Lord  Adolphus  Vane,  as 
follows :  "  We  beg  to  inform  your  Lordship  that  the  cause  of  your 
late  valet,  Peter  Marshall,  against  The  York  and  Newcastle  Railway 
Company,  will  come  on  on  Wednesday  next,  and  it  is  most  likely 
to  be  first  in  the  list.     You  will  have,  pursuant  to  the  subpoena 
served  upon  you,  to  be  at  Westminster  Hall  by  half-past  9  o'clock 
in  the  morning.     In  the  event  of  your  Lordship  not  attending,  you 
will  be  liable  to  an  attachment  for  contempt  of  Court,  or  such  other 
remedy  as  the  plaintiff  can  enforce  :  "  that,  in  answer  to  this  letter, 
the  deponent  received  from  Lord  Adolphus  Vane  a  letter,  as  follows: 
"  In  answer  to  your  letter,  I  beg  to  inform  you  no  subpoena  was 
served  on  me  personally ;  secondly,  I  know  nothing  of  the  case, 
having  been  applied  to  last  year,  and  having  refused  on  the  same 
grounds ;  thirdly,  as  to  character  to  *Marshall  as  a  servant,  my       [  #400  ] 
testimony  would  be  much  more  damaging  than  beneficial :  "  and 
that,  in  answer  to  that  letter,  the  deponent  wrote  and  put  into  the 
post  just  before  half-past  5  o'clock  of  the  13th  of  May,  a  letter,  as 
follows:  "We  are  sorry  to  inconvenience  you;  but  we  cannot  do 
without  your  Lordship ;  and  we  again  repeat  you  must  attend,  at 
half-past  9  o'clock  to-morrow  morning,  at  the  Court  of  Common 
Fleas,   Westminster."      The   affidavit  further   stated,   that  Lord 
Adolphus  Vane  was  a  material  witness,  and  deponent  was  advised 
by  counsel,  and  believed,  that  the  plaintiff  could  not  safely  proceed 
to  trial  in  his  absence ;  and  that,  on  the  14th  of  May,  before  the 
jury  were  sworn,  his  Lordship  having  been  duly  called  upon  his 
subpoena,  and  not  appearing,  the  deponent,  under  the  advice  of 
counsel,  withdrew  the  record. 

Peacock  and  Manisty  now  showed  cause : 

They  produced  an  affidavit  of  Lord  Adolphus  Vane,  and  also  of 
his  groom,  and  of  the  porter  at  Holdernesse  House.    The  affidavit 
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Marshall  of  Lord  Adolphus  Vane  stated,  that,  on  the  8th  of  May  last,  as  the 

The  York,  deponent  stepped  out  of  his  cabriolet  at  the  door  of  Holdernesse 

Nbw^tlk»  House,  and  while  proceeding  to  the  door,  he  was  accosted  by  a 

Bbrwick  person  whom  he  did  not  then  know,  but  whom  he  believed  to  be 

Rait  witCo 

the  deponent  Joseph  Oakes ;  that  Oakes  inquired  of  the  deponent 
whether  he  was  Lord  Adolphus  Vane,  to  which  the  deponent  replied 
that  he  was,  adding,  "  What  is  that  to  you  ? "  or  words  to  that 
effect;  that  Oakes  thereupon  produced  and  presented  to  the  deponent 
a  note  or  envelope,  and  at  the  same  time  informed  him  that  it 
related  to  the  action  between  his  late  valet,  Peter  Marshall,  and 
the  Railway  Company ;  that  Oakes  did  not  upon  or  previously  to 
presenting  the  said  note  or  envelope  make  any  observation,  save  as 
aforesaid;  that  the  deponent  having  some  time  in  the  previous  year 
corresponded,  on  the  subject  of  such  an  action,  with  Marshall's 
[  #40i  ]  attorneys  *and  considering  that  the  matter,  so  far  as  concerned 
him,  the  deponent,  had  then  ended,  and  not  wishing  to  be  troubled 
with  any  further  correspondence  upon  the  subject,  he  refused  to 
receive,  and  did  not  receive,  the  said  note  or  envelope,  when  so 
presented  to  him,  but,  as  the  door  had  in  the  meantime  been  opened 
by  the  hall  porter,  the  deponent,  after  informing  Oakes  that  he 
declined  to  have  anything  to  do  with  the  matter,  proceeded  to  enter 
the  house,  and,  as  he  was  so  entering,  Oakes  did  place,  or  attempt 
to  place,  upon  the  deponent's  arm  the  said  note  or  envelope,  and 
that  the  same  thereupon  fell  to  the  ground,  and  the  deponent  passed 
into  the  house  without  having  received  the  said  note  or  envelope, 
and  without  possessing  any  knowledge  of  the  contents  thereof,  save 
as  aforesaid  ;  that  the  deponent  positively  denied  that  Oakes  did  at 
that  time,  or  at  any  other  time,  show  him  any  original  subpoena,  or 
any  document  whatever  other  than  the  said  note  or  envelope ;  nor 
did  Oakes  mention  or  refer  to  any  original  subpoena,  or  inform  the 
deponent  that  the  document  so  presented  by  him  was,  or  that  it 
contained,  a  copy  of  a  subpoena,  or  that  he  was  thereby  required  to 
attend  at  the  Court  of  Common  Pleas  at  Westminster  on  Wednes- 
day then  next,  or  at  any  other  time;  that  the  deponent  also  positively 
denied,  that,  during  the  said  interview,  or  at  any  time,  he,  the 
deponent,  said  to  Oakes  that  he  would  not  attend  as  a  witness  in 
the  said  cause ;  that  he  further  positively  denied  that  he  said  to 
Oakes,  either  upon  the  occasion  in  question,  or  at  any  time,  "  Damn 
you,  the  Court,  and  all  of  you,'1  or  that  he  made  use  of  any  words 
or  expressions  referring  either  contemptuously  or  otherwise  to  the 
Court,  or  the  process  or  authority  thereof;  that  Oakes  did  not, 
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upon  the  occasion  in  question,  or  at  any  time,  produce  or  show  to    Mabbhall 

the  deponent  any  copy  of  a  subpoena,  or  any  shilling,  or  state  that     thk  yokk, 

he  had  a  copy  of  a  subpoena,  or  a  shilling,  for  the  deponent,  or  make   Nkw^astle, 

♦any  reference  whatever  either  to  a  subpoena,  or  copy  of  a  subpoena,      Bbrwiok 

.  r  Railway  Co. 

or  to  any  shilling ;  that,  without  any  intentional  delay,  and  without       r  ,402  -. 

any  procurement  on  his  part,  the  letter  from  Marshall's  attorneys 

to  the  deponent,  dated  the  18th  of  May,  and  wherein  it  was  stated 

that  they  could  not  do  without  the  deponent,  did  not  reach  his 

hands,  or  come  to  his  knowledge,  till  after  half -past  10  o'clock  on 

the  14th ;  that,  when  the  said  note  or  envelope  was  so  as  aforesaid 

presented  to  the  deponent,  be  felt  annoyed  at  being  troubled  with 

any  further  correspondence  on  the  subject  of  Marshall's  action,  and 

that  he  did  hastily  make  use  of  some  offensive  expression  (the  exact 

words  of  which  he  did  not  recollect)  with  reference  to  Oakes ;  but 

the  deponent  denied,  that,  upon  the  occasion  in  question,  he  made 

use  of  any  expression  whatever  of  any  kind  with  reference  to  this 

Court,  or  to  any  other  Court,  or  to  the  process  of  any  Court.     The 

groom's  affidavit  confirmed  the  statement  in  Lord  Adolphus  Vane's 

affidavit,  as  to  the  nature  of  the  document  which  was  tendered  to 

his  Lordship  on  the  occasion  in  question,  and  also  as  to  the  denial 

of  the  unseemly  language  imputed  to  him ;  and  it  further  stated, 

that  the  "  note  or  envelope  "  remained  on  the  ground  after  the  hall 

door  was  shut  and  the  deponent  drove  away.     The  porter's  affidavit 

in  like  manner  confirmed  Lord  Adolphus  Vane's  statement,  and 

negatived  the  use  by  him  of  any  contemptuous  expressions  respecting 

the  Court  or  its  process. 

It  was  submitted,  on  the  part  of  Lord  Adolphus  Vane,  that  the 

affidavits  upon  which  the  rule  was  founded,  were  answered. 

(Jbrvis,  Ch.  J. :  His  Lordship  purges  himself  from  the  contemp- 
tuous language  imputed  to  him:  but  he  does  not  very  precisely 
deny  the  service.) 

To  found  a  motion  of  this  nature,  the  service  must  be  personal. 

(Cre88Well,  J. :  Is  not  the  giving  the  witness  a  copy  inclosed  in 
an  envelope  personal  service  ?) 

In  Jacob  v.   Hungate  (1),   it  was  held  that  a  rule  nisi  for  an 
♦attachment  against  a  witness  will  be  discharged  with  costs,  if      [  **03  ] 
it  is  denied  that  the  original  was  shown  at  the  time  of  the  service. 

(1)  3  Dowl.  P.  0.  456. 
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Marshall         (Jervis,  Ch.  J. :  The  plaintiff  may  have  a  perfect  cause  of  action 
Thk  Yobk,    against  the  witness  for  not  attending,  and  yet  the  circumstances 

NB*AlfDTLK,  mfty  no*  JU8*^y  an  attachment  for  contempt.) 

Bbbwiok 
Railway  Co.  Denman,  in  support  of  the  rule  : 

A  service  like  this,  where  the  party  improperly  declines  to  receive 
the  process,  or  evades  the  usual  mode  of  service,  has  repeatedly 
been  held  equivalent  to  personal  service.  Nobody  can  doubt,  even 
upon  Lord  Adolphus  Vane's  own  affidavit,  that  he  knew  perfectly 
well  what  the  document  tendered  to  him,  and  which  he  so 
uncourteously  rejected,  meant.  He  has  not,  it  is  submitted,  even 
purged  himself  from  the  contempt. 

Jervis,  Ch.  J.; 

To  found  a  motion  for  an  attachment  against  a  witness  for 
disobeying  a  subpoena,  it  must  be  shown  that  he  has  wilfully 
abstained  from  attending  in  pursuance  thereof,  or  that  he  has  in 
some  way  treated  the  process  of  the  Court  with  contempt ;  and  it 
must  also  appear  that  the  original  writ  or  subpoena  was  shown  to 
the  party  at  the  time  the  copy  is  served  upon  him.  Lord  Adolphus 
Vane  expressly  denies  that  the  original  writ  was  ever  shown  to  him, 
or  any  allusion  made  to  it.  That  part  of  the  application,  therefore, 
is  answered.  As  to  the  contemptuous  expressions  imputed  to  him, 
also,  I  think  the  affidavits  upon  which  the  rule  was  moved,  are 
sufficiently  answered.  It  does  not,  however,  follow,  that,  because 
we  think  the  witness  is  absolved  from  the  charge  of  intentional 
disrespect  to  the  process  of  the  Court,  he  may  not  be  liable  to  an 
action  for  any  injury  which  the  plaintiff  may  have  sustained  in 
consequence  of  his  non-attendance.  His  affidavit  shows  that  he 
[  *404  J  must  have  known  *that  he  was  wanted  to  give  evidence.  The  rale 
must  be  discharged. 

Maulb,  J. : 

I  also  think  that  this  rule  must  be  discharged.  This  is  not 
an  application  which  requires  the  Court  to  decide  whether  or  not 
Lord  Adolphus  Vane  is  liable  to  make  compensation  to  the  plaintiff 
for  any  loss  he  may  have  sustained  in  consequence  of  the  failure  of 
his  Lordship  to  attend  at  the  trial.  There  is  another  and  more 
appropriate  mode  of  obtaining  compensation  for  that.  Needham 
v.  Fraser  (l)  is  a  modern  instance  of  that  in  this  Court.     I  must 

(l)  1  0.  B.  815. 
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confess  I  think  the  subpoena  was  so  served  here  as  to  render  this    Marshall 
witness  civilly  responsible.    This  application,  however,  is  founded     thkYork 
upon  an  imputation  of  conduct  on  the  part  of  Lord  Adolphus  Vane,    Nbwcastl*, 
with  reference  to  the  administration  of  justice,  which,  if  satisfactorily      Berwick 
made  out,  would  render  him  obnoxious  to  the  penal  process  of  the 
Court.    If  this  rule  were  made  absolute,  in  no  stage  of  the  pro- 
ceedings would  the  injury  to  the  plaintiff  be  the  direct  measure  of 
the  punishment  to  be  awarded :  but  the  true  measure  would  be,  the 
degree  of  disrespect  shown  to  the  Court.   We  do  not  decide  anything 
detrimental  to  the  right  of  the  plaintiff  to  sue  for  compensation, 
when  we  decline  to  punish  the  party  in  this  way :  all  we  decide,  is, 
that  there  is  nothing  which  calls  upon  us  to  vindicate  the  authority 
of  the  Court.    Even  though  the  plaintiff  suffers  no  mischief  at  all, 
a  witness  who  defies  the  power  of  the  law  is  liable  to  punishment. 
The  foundation  of  the  application  is,  a  defiance  or  contempt  of  the 
process  of  the  Court,  to  which  all  the  subjects  of  the  realm,  however 
high  their  station,  owe  implicit  obedience.    If  a  party  really  and 
honestly  believes  that  he  has  not  been  duly  served,  and  under  that 
♦belief  abstains  from  attending,  he  is  not  liable  to  an  attachment.       [ #405  ] 
It  seems  to  me  that  the  substance  of  the  case  as  here  presented 
upon  the  affidavits  upon  the  one  side  and  upon  the  other,  is,  that 
Lord  Adolphus  Vane  was  so  served  as  to  render  him  liable  to  an 
action,  but  that  he  believed  he  was  not  duly  and  personally  served, 
and  therefore  might,  without  disrespect  to  the  Court,  absent  himself. 
Although  I  agree  with  my  Lord  Chief  Justice  in  thinking  that  this 
rule  should  be  discharged,  I  think  it  ought  to  be  discharged  without 
costs ;  for,  it  seems  to  me  that  there  has  been  a  sufficient  approxi- 
mation to  the  offence  imputed  as  to  disentitle  the  witness  to  the 
costs  of  showing  cause  against  the  rule. 

Crbsswbll,  J. : 

I  also  think  this  rule  should  be  discharged  without  costs.  Lord 
Adolphus  Vane  has  by  his  affidavit  cleared  himself  from  the 
imputation  of  intentional  contempt  of  the  process  of  the  Court, 
however  he  may  have  exposed  himself  to  an  action  for  any 
damage  the  plaintiff  may  have  sustained  by  his  refusal  to  attend 
as  a  witness. 

Talfourd,  J. : 

I  am  of  the  same  opinion.  To  ground  an  attachment  for 
disobedience  of  a  subpoena,  it  is  clear  that  the  original  writ  must 
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Marshall  have  been  shown  at  the  time  of  the  service.    Whether  that  was 

The  York,  done  here,  is  at  least  doubtful :  and  on  that  ground  I  think  the 

NTnAdTLB'  motion  failB- 

Berwick  Ride  discharged,  without  costs. 

Railway  Co.  , 


186i.  JANES  v.  WHITBEEAD  and  Othehs. 

MaV  29»  (11  0.  B.  406-419 ;  S.  C.  20  L.  J.  C.  P.  217  ;  15  Jur.  612 ;  17  L.  T.  155.) 

[  406  ]  A  trader  assigned  all  his  property  and  effects  to  a  trustee  for  the  benefit 

of  his  creditors — the  trustee  being  therein  described  throughout  as  "  James 
James,  of  &c,  tailor,"  but  executing  the  deed  by  his  true  name  of  "  James 
Janes : "  Held,  that  the  misdescription  did  not  prevent  the  property  from 
passing  to  him. 

An  assignment  of  all  a  trader's  effects,  bond  fide  executed,  to  a  trustee  for 
the  general  benefit  of  all  his  creditors,  is  not  void,  either  at  common  law  or 
under  the  statute  13  Eliz.  c.  5,  though  it  contains  a  clause  impowering  the 
trustee  to  employ  the  grantor  "  or  any  other  person  or  persons,  in  winding  up 
the  affairs  of  the  grantor,  and  in  collecting  and  getting  in  his  estate  and 
effects  thereby  assigned,  and  in  carrying  on  his  trade,  if  thought  expedient 
by  him," — if  (distinguishing  it  from  the  deed  in  Owen  v.  Body  (1))  it  appears 
from  the  whole  scope  of  the  deed,  that  the  carrying  on  the  trade  was 
merely  subsidiary  to  the  general  purpose  of  sale  and  distribution. 

Where  a  new  trial  of  an  interpleader  issue  is  rendered  necessary  by  the 
miscarriage  of  the  jury,  the  general  rule  as  to  costs  prevails :  aliter,  where 
by  the  misconduct  of  the  party. 

This  was  a  feigned  issue  under  an  order  made  by  Wightman,  J., 
at  chambers,  under  the  Interpleader  Act,  by  which  the  question  to 
be  tried,  was,  whether  certain  goods  which  had  been  seized  by  the 
Sheriff  of  Bedfordshire  under  an  execution  at  the  suit  of  the  defen- 
dants against  one  James  Ellis,  were  at  the  time  of  such  Beizure  the 
property  of  the  plaintiff,  who  claimed  them  under  an  assignment 
from  Ellis. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  in 
Middlesex  in  Easter  Term  last.  The  facts  were  as  follows:  An 
action  having  been  brought  against  Ellis  at  the  suit  of  Whit- 
bread  &  Co.  Ellis,  on  the  10th  February  last,  with  a  view  to  defeat 
their  execution,  executed  to  the  plaintiff  an  indenture  of  assignment 
of  all  his  property  for  the  benefit  of  his  creditors.  That  indenture 
purported  to  be  made  between  James  Ellis,  of  the  first  part,  the 
plaintiff, — therein  described  as  James  James,  of  No.  76,  Westmoreland 
Place,  City  Road,  tailor, — as  trustee  for  himself  and  the  rest  of  the 
creditors  of  James  Ellis,  of  the  second  part,  and  the  several  other  per- 
sons whose  names  and  seals  were  thereunto  subscribed  and  set,  being 
respectively  creditors  of  the  said  James  Ellis,  of  the  third  part  It 
(1)  5  Ad.  &  El.  28;  6  Nev.  &  M.  448. 
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recited  that  James  Ellis,  *  being  indebted  to  the  parties  thereto  of  the       Jan  as 
second  and  third  parts,  in  the  several  sums  set  opposite  to  their  whitbrrad. 
respective  names  in  the  schedule  thereto,  which  he  was  unable  to  pay       [  "407  ] 
in  full,  had  therefore  proposed  and  agreed  to  assign  all  his  estate  and 
effects  unto  the  said  "James  James,"  as  trustee  for  the  benefit  of  his 
creditors,  as  thereinafter  mentioned ;  and  witnessed,  that,  in  pursuance 
of  the  said  agreement,  he,  the  said  James  Ellis,  by  those  presents 
sold,  assigned,  &c,  to  the  said  James  James,  all  the  stock  in  trade, 
goods,  wares,  merchandise,  furniture,  fixtures,  &c,  and  all  other 
the  personal  estate  and  effects  of  him  the  said  James  Ellis  in  pos- 
session or  reversion,  &c,  to  have  and  to  hold  unto  the  said  James 
James,  his  executors,  &c,  absolutely,  upon   trust  to  collect  and 
receive,  sell,  and  dispose  of  the  said  thereby  assigned  premises,  and 
every  part  thereof,  either  by  public  sale  or  by  private  contract,  and 
in  one  or  more  lot  or  lots,  with  liberty  to  give  any  credit  for  the 
same,  or  to  take  any  security  for  the  purchase-money,  or  any  part 
thereof,  as  to  the  said  trustee,  his  executors  or  administrators, 
should  seem  proper ;    and  upon  trust  out  of  the  moneys  to  be 
received  by  virtue  of  the  said  indenture,  to  pay  all  the  costs  and 
expenses  of  preparing  and  executing  the  same  indenture,  &c,  and, 
in  the  next  place,  to  pay,  retain,  and  satisfy,  rateably  and  propor- 
tionably,  and  without  any  preference  or  priority,  to  himself,  the 
said  James  James,  and  his  partners,  and  the  other  persons  parties 
thereto  of  the  third  part,  the  several  debts  or  sums  set  opposite  to 
their  respective  names  in  the  said  schedule  thereto,  subject  to  the 
covenants  thereinafter  contained  for  verifying  the  amounts  thereof, 
and  to  pay  the  residue,  if  any,  of  the  said  moneys  unto  the  said 
James  Ellis,  his  executors,  &c.     Then  came  the  following  proviso: 
"  Provided  always,  that  it  shall  be  lawful  for  the  said  trustee  to 
make  to  the  said  James  Ellis  such  allowance,  or  retain  to  him  such   . 
part  of  his  household  furniture  or  effects,  not  ^exceeding  the  value       C  N08  ] 
of  202.,  as  he  may  deem  expedient;  and  also  to  employ  the  said 
James  Ellis,  or  any  other  person  or  persons,  in  winding  up  the 
affairs  of  him,  the  said  James  Ellis,  and  in  collecting  and  getting 
in  his  estate  and  effects  hereby  assigned,  and  in  carrying  on  his 
trade  (l),  if  thought  expedient  by  him ;  and  to  allow  to  the  said 
James  Ellis,  or  any  other  person  or  persons  so  employed  as  afore- 
said, out  of  the  said  trust  estate,  such  sum  and  sums  as  to  the 
said  trustee  shall  seem  proper."    The  indenture  then  contained  a 
power  of  attorney  to  the  trustee  to  sue  for  and  receive  the  debts,  &c, 
(1)  That  of  a  licensed  victualler. 
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Jankb  together  with  a  proviso  and  agreement  between  the  parties  thereto, 
Whitehead,  that  it  should  be  lawful  for  the  trustee,  at  the  expense  of  the  said 
trust  estate,  to  cause  the  amount  of  any  debt  or  debts  of  any  or 
either  of  the  several  creditors  parties  thereto,  to  be  verified  by 
solemn  declaration,  or  in  such  other  manner  as  to  the  said  trustee 
should  seem  expedient,  and,  in  the  event  of  any  such  creditor  or 
creditors  refusing  or  failing  so  to  verify  his,  her,  or  their  debt  or 
debts,  then  that  such  creditor  or  creditors  so  refusing  or  failing  as 
aforesaid  should  lose  all  benefit,  dividends,  and  advantage  to  be 
derived  from  or  otherwise  claimed  under  the  said  indenture,  any- 
thing therein  contained  to  the  contrary  notwithstanding;  and 
thereupon  the  said  trustee  was  thereby  authorised  and  impowered 
to  pay  such  last-mentioned  dividends  unto  the  said  James  Ellis ; 
and  the  said  trustee  was  authorised  and  impowered  to  pay,  or  make 
such  arrangements  with  the  creditors  whose  debts  were  under  20/., 
as  he,  the  said  trustee,  might  deem  expedient.  Then  followed  a 
proviso,  that  any  resolution  signed  by  the  majority  in  number  and 
value  of  the  creditors  parties  thereto,  should  be  binding  on  all  the 
parties  thereto,  and  should  be  effectual  for  the  allowance  and 

[  **09  ]  passing  of  the  accounts  of  the  said  trustee,  *and  for  discharging 
him  from  the  trusts  thereof,  and  from  all  claims  and  demands  in 
respect  thereof ;  and  that  all  questions  relating  to  the  same  should  be 
decided  according  to  the  English  bankrupt  law.  The  indenture  then 
concluded  with  a  release  to  James  Ellis  by  his  creditors  parties  thereto, 
subject  to  a  proviso  that  the  same  should  be  void,  in  case  he  had  con- 
cealed or  kept  back  any  part  of  his  estate  and  effects  to  the  value  of 
202.,  except  the  linen  and  wearing  apparel  of  himself  and  his  family. 
The  indenture  was  executed  by  the  now  plaintiff,  by  his  true 
name  of  James  Janes,  and  also  by  James  Ellis,  but  not  by  any 
others  of  the  creditors :  and  it  did  not  appear  that  anything  had 
been  done  upon  the  deed, — which  continued  in  the  possession  of  the 
attorney  who  drew  it. 

Afi.  fa.  at  the  suit  of  Whitbread  &  Co.  was  issued  to  the  Sheriff 
of  Bedfordshire  on  the  3rd  of  March,  1851 ;  on  the  4th,  the  levy 
was  made  ;  and,  on  the  6th,  the  sheriff  and  Whitbread  &  Co.  had 
notice  from  Ellis's  attorney  that  the  goods  seized  under  the  fi.  fa. 
were  the  property  of  "  James  Janes,'1  under  an  assignment  executed 
by  Ellis  on  the  10th  of  February  last  for  the  benefit  of  his  creditors, 
and  that  the  trustee  had  accepted  the  trust. 

An  interpleader  summons  was  thereupon  taken  out,  and  in  the 
result  this  issue  was  directed. 
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On  the  part  of  the  defendants,  it  was  contended,  on  the  authority       Janjbs 
of  Owen  v.  Body  (1), — where  it  was  held  that  an  assignment  to  whitehead. 
trustees  for  the  benefit  of  all  creditors  who  may  execute  the  deed,  is 
not  valid  as  against  creditors  who  do  not  execute,  if  it  authorise  the 
trustees  to  carry  on  the  debtor's  trade,  and  contain  such  terms  that 
the  creditors  subscribing  would  become  partners  in  *the  business,       [  mo  ] 
— that  this  assignment  was  void :  and,  further,  that  the  plaintiff 
was  precluded  from  recovering  under  the  deed,  by  reason  of  the 
misdescription  therein. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  indenture 
was  executed  bona  fide  for  the  general  benefit  of  the  creditors  of 
Ellis.  The  jury  having  found  that  it  was  executed  bond  fide  for  the 
general  benefit  of  the  creditors,  his  Lordship  directed  a  verdict  to  be 
entered  for  the  plaintiff,  reserving  to  the  defendants  leave  to  move 
to  enter  a  verdict  for  them,  or  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  conveyance  was  void,  or  that  the  misdescription 
of  the  trustee  in  the  body  thereof  precluded  his  right  to  recover 
under  it. 

Montagu  Chambers,  in  Easter  Term  last,  accordingly  moved  to 
enter  a  verdict  for  the  defendants,  or  a  nonsuit,  or  for  a 
new  trial  on  the  ground  that  the  verdict  was  against  the 
evidence : 

The  case  of  Owen  v.  Body  is  decisive  to  show  that  a  deed  like  this, 
which  would  make  all  the  creditors  who  executed  it  partners  in 
carrying  on  the  debtor's  trade,  is  void  against  creditors  who  are  no 
parties  to  it.  It  is  void  by  the  common  law,  and  also  by  the  statute 
IS  Eliz.  c.  5. 

(Williams,  J. :  It  is  usual,  notwithstanding  that  case,  to  insert 
such  a  clause  in  all  deeds  of  this  sort.) 

The  deed  purports  to  convey  the  property  in  question  to  James 
James,  and  not  to  the  plaintiff. 

(Jbbvis,  Gh.  J. :  I  remember  a  case  where  one  John  Oerrard 
executed  a  deed  in  which  he  was  described  as  Gerrard  Oerrard  :  and 
Lord  Tbnterden  held  it  good,  the  party  being  estopped  by  his 
execution  of  the  deed  from  objecting  to  the  misdescription.) 

The  doctrine  of  estoppel  does  not  apply  with  regard  to  a  creditor 

(1)  5  Ad.  &  El.  28  ;  6Nev.  &  M.  448, 
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Jamks       and  a  third  person.     There  is  no  proof  that  there  was  any  grantee 
Whitbread.    a*  a"« 

[•411]  (Cresswell,  J. :  Suppose,  between  the  *drawing  and  the  execution 

of  the  deed,  the  party  had  changed  his  name,  which  he  may  do  as 
often  as  he  pleases,  provided  no  fraud  be  intended  (1),  and  he 
executed  it  in  his  new  name,  would  that  be  a  good  execution  ?) 

Evidence  of  identity  would  be  required.  In  Sheppard's  Touch- 
stone,  233,  it  is  said :  "  The  name  of  the  persons  in  grants  is 
set  down  only  to  distinguish  persons,  and  to  make  the  person 
intended  certain;  and  therefore,  howsoever  it  be  most  safe  to 
describe  the  person  by  his  true  and  proper  name  of  baptism,  and 
also  by  his  surname,  and,  if  it  be  a  corporation,  by  the  true  name 
whereby  the  corporation  is  made,  yet  mistakes  in  this  case,  unless 
they  be  very  gross,  will  not  make  void  the  grant.  Nihil  facit  error 
nominis  cum  de  corpore  constat.  And  therefore,  if  one  that  is  a 
bastard  hath  gotten  a  name  by  reputation  in  the  place  where  he 
doth  live,  or  another  man  hath  gotten  another  name  by  common 
esteem  than  his  own  right  name:  Sir  Moyle  Finch's  case (2),  or  is 
usually  called  by  another  name  than  his  true  name  in  the  place 
where  he  lives ;  in  these  cases  they  may  grant  by  his  name,  and 
the  grant  is  good.  And,  if  a  man  be  baptized  by  one  name,  and 
after  be  confirmed  by  another,  some  have  said  he  may  grant  by 
either  of  these  names.  Sed  quare.  And,  if  John  at  Stile  grant  by 
the  name  of  William  at  Stile,  this  grant  is  good.  Et  sic  de  similibus. 
And  these  grants  are  good  especially,  when  there  is  some  other 
addition  to  make  it  more  certain ;  as,  when  a  Duke,  Marquis,  Earl, 
or  Bishop,  grant  by  their  names  of  honour  or  dignity,  and  grant 
without  any  name,  or  with  a  false  name,  of  baptism ;  as,  when  the 
Duke  of  Suffolk,  by  the  name  of  the  Duke  of  Suffolk,  without  any 
[♦41 2  ]  more  words,  or  by  the  *name  of  William,  Duke  of  Suffolk,  when  his 
name  is  John,  or  the  Bishop  of  Norwich,  grant  so  ;  these  are  good 
grants,  because  there  is  but  one  such  Duke,  and  one  such  Bishop, 
within  the  kingdom." 

(Jebvis,  Gh.  J. :  And  here  there  is  but  one  such  tailor,  of  No.  76, 
Westmoreland  Place,  City  Eoad.) 

All  these  instances  are  in  the  cases  of  grantors,  and  turn  upon 

(1)  See  Davies  v.  Lowndes,  2  Scott,  (2)  6  Co.  Eep.  63. 

203. 
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mistakes  in  the  Christian  name.    Again  Sheppard  says,  p.  284,       Janes 

"But,  if  an  ordinary  man  grant  by  his  surname  only,  without  any  whitb'bkad. 

name  of  baptism,  or  by  his  name  of  baptism,  without  any  surname 

at  all ;  in  these  and  such  like  cases,  for  the  most  part,  the  grant 

will  be  void  for  incertainty ;  unless  there  be  some  other  matter  in 

the    deed    to    help    it,    or  some  matter  done  ex  post  facto  to 

supply  it." 

(Williams,  J. :  At  page  286,  Sheppard  says :  "  Regularly,  it  is 
requisite  that  the  grantee  be  named  by  his  names  of  baptism  and 
surname,  and  so  it  is  most  safe ;  and  special  heed  must  be  taken  to 
the  name  of  baptism,  for  that  a  man  cannot  have  two  or  more 
names  of  baptism,  as  he  may  of  surnames  (l).  And  yet,  in  some 
cases,  though  the  name  be  mistaken,  the  grant  is  good ;  as,  if  a 
grant  be  to  J.  S.  and  Em  his  wife,  and  her  name  is  Emelin ;  or  a 
grant  is  made  to  Alfred  Fitzjames  by  the  name  of  Eltheldred 
Fitzjames ;  or  a  grant  be  to  Bobert,  Earl  of  Pembroke,  where  his 
name  is  Henry ;  or  to  George,  Bishop  of  Norwich,  where  his  name 
is  John ;  or  a  grant  be  to  a  mayor  and  commonalty,  or  a  Dean  and 
Chapter,  and  mayor  or  Dean  is  not  named  by  his  proper  name;  or 
a  grant  be  to  J.  S.  wife  of  W.  S.  (2),  where  she  is  sole:  all  these 
and  such  like  grants  are  good ;  for,  in  this  case,  the  rule  doth  hold, 
utile  per  inutile  non  vitiatur") 

It  was  also  suggested  that  one  of  the  jurymen  had  misconducted 

himself ;  and  the  case  of  Manley  v.  Shaw  (3)  *was  cited :  the  rule,       [  *413  ] 

however,  upon  this  point,  was  not  pressed. 

Jervib,  Gh.  J. : 

As  to  the  misdescription  of  the  plaintiff  in  the  deed,  the  Court 
entertains  no  doubt.  The  grantee  is  described  throughout  the 
deed  as  "  James  James/1  as  of  a  certain  place,  and  of  a  certain 
calling ;  and  he  executes  it  by  his  true  name  of  "  James  Janes." 
We  think  he  is  estopped  from  denying  that  he  entered  into  the 
covenants  in  that  deed.  As  far  as  the  grantee  is  concerned,  the 
question  is  one  of  identity  only :  and  that  is  sufficiently  made  out. 
As  to  the  other  point,  the  case  of  Owen  v.  Body  does  not  seem  to 
have  been  much  followed :  but,  in  deference  to  that  case,  we  think 
the  rule  may  go. 

(1)  Godb.  17;  3  Newn.  38.  (3)  66    R.  R.  870  (1    Car.  &   M. 

(2)  Hob.  32.  361). 
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Jakes  Miller,  Serjt.,  and  R.  B.  Miller,  now  showed  cause: 

r. 

Whitehead.  The  rule  was  obtained  on  two  grounds :  first,  that,  inasmuch  as 
the  deed  under  which  the  plaintiff  claimed  contained  a  clause 
impowering  the  trustee  to  carry  on  the  assignor's  trade,  the  assign- 
ment was  void,  upon  the  authority  of  Owen  v.  Body ;  secondly,  that 
the  verdict  was  against  evidence.  1.  The  clause  in  question  has 
not,  it  is  submitted,  the  effect  of  making  all  the  creditors  who 
become  parties  to  the  deed,  partners  in  the  trade,  as  is  suggested  on 
the  other  side:  it  was  a  provision  inserted  as  auxiliary  to  the 
winding  up  the  affairs;  it  gave  the  trustee  no  power  which  he 
would  not  have  possessed  independently  of  it.  Upon  this  ground, 
[  414  ]  the  case  is  distinguishable  from  Owen  v.  Body.  *  *  2.  The 
finding  of  the  jury,  which  was  clearly  warranted  by  the  evidence, 
that  the  deed  was  executed  bond  fide  for  the  general  benefit  of  the 
creditors,  is  conclusive:  the  deed  is  binding  and  irrevocable, 
and  no  longer  voluntary.  Harland  v.  Binks  (1)  is  precisely  in 
point.     *     *     * 

[  415  ]  (Maule,  J. :  In  that  case  it  was  assumed  that  the  execution  of 

the  deed  was  bond  fide  for  the  purpose  of  equal  distribution  among 
the  creditors  of  the  assignor:  here;  that  is  the  very  matter  in 
question.) 

Montagu  Chambers  and  Honyman  in  support  of  the  rule : 

-  The  deed  in  question  is  fraudulent  and  void  under  the  statute 
18  Eliz.  c.  5,  and  also  at  common  law,  and  falls  within  the  second 
resolution  in  Twyne's  case  (*),  on  the  ground  that  there  is  a  trust 
for  the  benefit  of  the  donor,  and  not  really  for  the  benefit  of  the 
parties  for  whose  benefit  it  is  now  pretended  to  be  set  up.  The 
decision  in  Owen  v.  Body  is  a  perfectly  sound  one;  though  the 
reasons  are  not  given  at  length,  they  evidently  proceeded  on  that 
ground.  The  present  case  does  not  substantially  differ  from  Owen  v. 
Body,  which  has  been  repeatedly  cited  without  disapprobation. 
Here,  the  deed  gives  the  most  extensive  powers  to  the  trustee,  to 
trade  in  the  usual  manner,  and  to  bind  all  the  creditors  who  come 
[  *416  ]  in  under  it  to  the  world  as  partners  in  the  trade.  In  one  *respect, 
this  deed  is  even  stronger  than  that  in  Owen  v.  Body ;  for,  there, 
power  was  given  to  the  major  part  of  the  creditors  to  interpose  at 
any  time,  and  prevent  the  trade  from  being  continued ;  here,  there 
is  no  such  power.  The  mere  absence  of  fraud  will  not  prevent  such 
(1)  81  R.  R.  770  (15  U.  B.  713).  (2)  3  Co.  Rep.  80. 
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a  deed  from  being  void  under  the  statute.  In  Doe  d.  Otley  v.  Jakes 
Manning  (l),  it  was  held  that  a  voluntary  settlement  of  lands  made  whitbrkad. 
in  consideration  of  natural  love  and  affection,  is  void  as  against  a 
subsequent  purchaser  for  a  valuable  consideration,  though  with 
notice  of  the  prior  settlement  before  all  the  purchase-money  was 
paid  or  the  deeds  executed,  and  though  the  settlor  had  other  pro- 
perty at  the  time  of  such  prior  settlement,  and  did  not  appear  to  be 
then  indebted,  and  there  was  no  fraud  in  fact  in  the  transaction ; 
for,  the  law,  which  is  in  all  cases  the  judge  of  fraud  and  covin 
arising  out  of  facts  and  intents,  infers  fraud  in  this  case,  upon  the 
construction  of  the  27  Eliz.  c.  4. 

(Jervis,  Ch.  J. :  The  deed  in  Owen  v.  Body  contemplated  the 
doing  of  many  things :  but  there  must  be  some  limit.  The  meaning 
of  that  case,  I  apprehend,  is,  that  the  deed  was  one  which  no  creditor 
could  in  reason  be  expected  to  execute. 

Maule,  J. :  All  deeds  of  this  sort  are  within  the  letter  of  the 
IS  Eliz.  c.  5,  s.  2,  which  declares  that  all  deeds  made  to  or  for  any 
intent  or  purpose  before  declared  and  expressed,  shall  be  void, — 
that  is,  all  deeds  made  to  or  for  any  of  the  intents  or  purposes 
mentioned  in  s.  1,  viz.  "  to  delay,  hinder,  or  defraud  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  and  debts,19  &c.  In 
Pickstock  v.  Ly8ter(2)f  however,  it  was  decided,  that,  if  a  man 
assigns  all  his  property  to  a  trustee  simply  with  the  purpose  of 
having  it  fairly  distributed  amongst  all  his  creditors,  such  an 
assignment,  although  it  may  have  the  effect  of  hindering  and 
delaying  a  particular  creditor  of  his  execution,  is  not  within  the 
♦spirit  of  the  Act,  and  therefore  is  not  void,  because  it  does  not  [*U7] 
deprive  any  of  the  creditors  of  his  fair  share  of  the  debtor's  property, 
if  he  chooses  to  become  a  party  to  the  deed.  The  deed  in  Owen  v. 
Body,  differed  from  ordinary  deeds  of  this  sort,  on  the  ground  that 
it  was  not  simply  an  assignment  for  equal  distribution,  but  one  by 
which  each  creditor  was  to  participate  in  the  proceeds  only  on  con- 
dition of  his  assenting  to  the  trustees'  carrying  on  the  trade  as  they 
pleased,  until  interrupted  by  the  major  part  of  the  creditors.  The 
observation  of  Lord  Dbnman,  which  my  brother  Miller  professes  not 
to  understand, — that  "  the  deed  imposed  such  terms  as  might  have 
constituted  a  partnership  among  the  persons  executing  it ;  and 
those  were  terms  to  which  creditors  were  not  bound  to  submit," — 

(1)  9  B.  U.  503  (9  Eoet,  59).  (2)  16  &.  &.  300  (3  M.  &  S.  371). 
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janes  means  no  more  than  this,  that  the  deed  before  him  was  not  such  a 
Whitbrkad.  deed  as  it  was  reasonable  to  expect  a  creditor  willing  to  take  his  fair 
share  of  the  debtor's  property,  to  accede  to;  just  as  an  offer  of 
payment  accompanied  by  a  requisition  of  a  receipt  in  full  of  all 
demands,  is  not  such  a  tender  as  the  creditor  is  bound  to  accept, — 
that  is,  his  position  is  not  deteriorated  by  hi?  rejection  of  it.  In 
that  case,  there  were  large  provisions  for  the  carrying  on  the  trade, 
and  the  creditors  were  to  look  to  the  future  profits.) 

Jervis,  Gh.  J. : 

My  brother  Maule  reports  to  us  that  he  is  not  satisfied  with  the 
verdict,  and  therefore  there  must  be  a  new  trial.  But,  as  this  is 
an  interpleader  rule,  we  feel  some  difficulty  as  to  the  costs. 

Chambers : 

It  seems  to  be  a  settled  rule,  that  no  costs  on  interpleader  rules 
are  allowed  until  the  termination  of  the  proceedings :  Hood  v. 
Bradbury  (1). 

(Maule,  J. :  That  was  an  interlocutory  motion.) 

[418]  Honyman: 

By  the  1  &  2  Vict.  c.  45,  s.  2  (2),  the  costs  are  discretionary. 

(Jervis,  Gh.  J. :  That  applies  to  the  costs  of  the  interpleader  rule 
only,  I  apprehend.) 

Bramwell,  amicus  curia,  referred  to  two  unreported  cases,— 
Oillingham  v.  Stuart,  in  this  Court,  and  Tyson  v.  Willis,  in  the  Court 
of  Queen's  Bench, — both  interpleader  rules,  and  in  both  of  which  the 
costs  of  the  first  trial  were  directed  to  abide  the  event  of  the 
second ;  but  in  both  those  cases  it  appeared  that  the  first  verdict  had 
been  obtained  by  fraud  and  perjury. 

Jervis,  Ch.  J. : 

This  rule  was  obtained  upon  two  grounds;  the  first  being  a 
question  of  law,  whether  the  deed  of  assignment  upon  which  the 
plaintiff  relied  was  rendered  inoperative  and  void,  by  reason  of  a 
clause  therein  impowering  the  trustee  to  carry  on  the  trade ;  and 
the  second  ground   being,  that  the  verdict  was  contrary  to   the 

(1)6  Man.  &  G.981 ;  7  Scott,  N.  E.  (2)  See  now  R.  S.  0.  Ord.  I/VTI. 

892.  r.  15.— J.  G.  P. 
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evidence.    As  to  the  first  point,  the  Court  granted  the  rule  expressly       Janes 

for  the  purpose  of  having  the  deed  contrasted  with  that  upon  which   whitbbead. 

the  case  of  Owen  v.  Body  was  decided.     Upon  examining  that  case, 

however,  I  am  of  opinion  that  it  is  not  applicable  to  the  present ; 

for,  there,  the  deed  contained   minute  provisions  investing  the 

trustees  with  power  to  carry  on  the  trade,  for  which  purpose  they 

were  authorised  to  lay  out  money  in  payment  of  rent,  &c,  and  in 

keeping  up  the  stock  :  and  the  Court  held  the  deed  void,  as  being 

one  which  creditors  could  not  reasonably  be  expected  to  become 

parties  to.    Here,  however,  the  deed  contemplates  the  sale  of  the 

property,  and  the  winding  up  the  business ;  and  the  power  given  to 

the  trustee  to  carry  on  the  trade,  was  evidently  intended  to  be  merely 

subsidiary  to  the  winding  up  of  the  concern.    Unless,  therefore,  every 

deed  of  assignment  for  the  benefit  of  creditors  is  to  be  held  void,  I 

think,  for  the  reasons  given  by  my  brother  Maule  in  the  course  of  the 

argument,  *that  this  deed  is  not  void,  and  that  we  are  well  justified  in       [  **19  ] 

holding  the  case  not  to  be  governed  by  Owen  v.  Body.     As  to  the  other 

point,  we  all  concur  with  my  brother  Maule  in  thinking  the  verdict 

not  quite  satisfactory,  but  that  the  ordinary  rule  as  to  costs  should 

prevail.    Two  cases  have  been  adverted   to,  for  the  purpose  of 

showing,   that,  in   interpleader   cases,   the  question  of    costs    is 

reserved  until  the  result  of  the  second  trial.     Gillingluim  v.  Stuart 

seems  to  me  not  to  be  quite  this  case.     The  new  trial  was  granted 

upon  a  suggestion  that  the  verdict  had  been  obtained  by  means  of 

perjury  :  the  costs  were  therefore  properly  made  to  abide  the  result 

of  the  further  investigation.     Whether  or  not  that  case  was  cited 

in  Tyson  v.  Willis,  does  not  appear :  but,  at  all  events,  neither  of 

those  cases  seems  to  me  to  be  applicable  here.    The  verdict  in  this 

case  was  the  result  of  the  miscarriage  of  the  jury,  without  the 

default  of  either  party.    The  ordinary  rule,  therefore,  must  prevail, 

viz.  that  the  rule  must  be  absolute  for  a  new  trial,  upon  payment  of 

costs. 

Maule,  J. : 

I  also  think,  for  the  reasons  already  given,  that  this  case  is 
clearly  distinguishable  from  Owen  v.  Body.  What  is  there  said  by 
Lord  Dbnman,  understanding  his  language  with  a  reasonable  refer- 
ence to  what  he  is  speaking  about,  lays  down,  I  think,  a  sound  and 
reasonable  rule.  The  main  object  of  the  deed  in  that  case  was, 
the  carrying  on  of  an  extensive  business  for  the  purpose  of  making 
money  to  pay  the  creditors  who  became  parties  to  the  deed.     Here, 
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Janbb       the  object  is,  merely  to  wind  up  the  concern.    That  is  a  clear,  plain, 

Whitbbead.  and    intelligible    distinction.      The    verdict    was    unquestionably 

against  the  evidence.    I  see  nothing  to  take  the  case  out  of  the 

general    rule   as    to    costs,   which   applies   as   well   to  trials  oi 

interpleader  issues  as  to  any  other  cases. 

The  rest  of  the  Court  concurring, 

Rule  absolute  far  a  new  tiial,  on  payment  of  costs. 


186J.  DEWS  v.  EILEY  (1). 

JuneYJ.       (U  c  B  434_446;  8.  0.  20  L.  J.  0.  P.  264;  15  Jur.  1159;  2  L.  M.  ft  P.  544 ; 
r  434  -,  18  L.  T.  155). 

The  clerk  of  the  county  court  is  a  mere  ministerial  officer,  to  carry  into 
effect  the  order  of  the  Judge,  and  is  not  liable  in  trespass  for  the  imprison- 
ment of  a  party  under  a  warrant  of  the  court  signed  and  issued  by  him  in 
the  mere  performance  of  the  duty  cast  upon  him  by  the  statute ;  although 
the  order  of  the  Judge  upon  which  the  warrant  is  founded  is  bad,— ci/.  that 
the  debtor  pay  the  debt  at  a  future  given  day,  or  be  imprisoned  for  thirty  days. 

The  record  of  the  proceedings  in  the  county  court,  is  the  entry  directed 
to  be  made  by  the  clerk,  under  the  9  &  10  Vict.  c.  95,  s.  Ill  (2). 

This  was  an  action  for  trespass  and  false  imprisonment  against 
the  clerk  of  the  Whitechapel  County  Court  of  Middlesex. 
The  defendant  pleaded  "  Not  guilty,  by  statute." 
The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  for 
Middlesex,  in  Easter  Term  last.  The  facts  which  appeared  in 
evidence  were  as  follows :  On  the  28rd  of  July,  1850,  one  Davis 
recovered  a  judgment  in  the  Whitechapel  County  Court  of  Middle- 
sex, against  the  now  plaintiff,  for  31.  17*.  debt,  and  148.  id.  costs, 
which  he  was  ordered  to  pay  by  monthly  instalments  of  5*.,  the 
first  instalment  to  be  paid  on  the  23rd  of  August.  The  now  plain- 
tiff failing  to  make  these  payments,  a  judgment  summons  was 
issued  against  him  under  the  98th  section  of  the  9  &  10  Vict.  c.  95, 
requiring  him  to  appear  in  court  on  the  10th  of  October.  The  now 
plaintiff  having  failed  to  appear  on  the  appointed  day,  the  Judge 
[  *435  ]  made  an  order,  *which  was  proved  from  the  minute-book  of  the 
court  kept  by  the  clerk,  and  which,  after  stating  the  particulars, 
the  amount  claimed,  and  the  judgment,  under  the  word  "  Order/' 
contained  the  following  entry  :  "  On  the  17th  of  October  instant,  or 
thirty  days'  imprisonment  for  not  attending."   Payment  not  having 

(1)  See  51  $  52  Vict,  c  43,  s.  55,  and  (2)  Now  51  &  52  Vict  c.  43,  s.  28.— 

Aspey  v.  Jones  (1885)  54  L.  J.  Q.  B.  98.      J.  G.  P. 
—J.  G.  P. 
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been  made  in  obedience  to  this  last-mentioned  order,  the  now        Dews 
plaintiff  was  arrested  on  the  5th  of   November,  by  one  of  the       ril'by. 
bailiffs  of  the  court,  upon  a  warrant  under  the  seal  of  the  county 
court,  and  signed  by  the  defendant  as  clerk  of  the  Court. 

The  warrant  recited  the  judgment  and  the  judgment  summons, 
and  then  proceeded  to  state  that  "  it  was  ordered  by  the  Judge  of 
the  said  court,  that  the  said  defendant  (the  now  plaintiff)  should 
pay  the  said  debt  and  costs,  together  with  the  costs  of  the  above- 
recited  summons  and  the  hearing  thereon,  amounting  together  to 
the  sum  of  51.  2*.  8d.  on  the  17th  of  October,  then  instant,  or  be 
committed  to  her  Majesty's  common  gaol  for  debtors  for  the  county 
of  Middlesex,  in  Whitecross  Street,  for  the  term  of  thirty  days, 
according  to  the  form  of  the  statute,"  &c. ;  and  concluded,  in  the 
usual  form,  with  a  direction  to  the  gaolor,  to  keep  him  "  for  the  term 
of  thirty  days  from  the  arrest  under  this  warrant,  or  until  he  shall 
be  sooner  discharged  by  due  course  of  law." 

The  Judge  of  the  county  court,  who  was  called  as  a  witness  on 
behalf  of  the  defendant,  proved,  from  a  private  memorandum,  that 
he  intended  the  order  to  be  for  a  commitment  forthwith,  with  an 
understanding  that  the  warrant  should  not  issue  for  a  week. 

For  the  defendant,  it  was  submitted,  that,  being  a  mere  ministerial 
officer,  and  bound  to  carry  into  effect  the  orders  of  the  Judge,  he  was 
not  liable  in  trespass. 

On  the  other  hand,  it  was  insisted  that  the  defendant  could  not 
protect  himself  by  an  order  which  the  Judge  had  no  power  to  make ; 
and  that,  at  all  events,  the  defendant  should  have  justified. 

The  learned  Judge  doubted  whether  there  was  sufficient  evidence       [  436  ] 
to  fix  the  defendant ;  but  he  directed  the  jury  to  assess  the  damages 
for  the  plaintiff,  reserving  to  the  defendant  leave  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion  that  the  defendant  was 
not  liable,  and  that  the  defence  was  admissible  under  Not  guilty. 

W.  H.  Watson,  in  the  last  Term,  accordingly,  moved  for  a  rule. 
He  submitted  that  the  defendant,  being  a  mere  ministerial 
officer,  and  bound,  under  the  102nd  section  of  the  9  &  10  Vict. 
c.  95  (l),  to  enforce  the  order  of  the  Judge,  could  not  be  liable  in 
trespass,  even  if  there  had  been  an  excess  of  jurisdiction  :  Houlden 
v.  Smith  (2) ;  Dicas  v.  Lord  Brougham  (3). 

(1)  See  now  51  &  52  Vict  c.  43,      170). 

&  161.— J.  G.  P.  (3)  1  Moo.  &  Bob.  309;  6  Car.  &  P. 

(2)  80  B,  B.  415  (19  L.  J.  Q.  B.      249. 
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Dews  (Jervis,  Ch.  J. :   In  the  former  of  those  cases,  the  Judge  of  a 

Riley.  county  court  was  held  liable  in  trespass,  because  he  had  no  juris- 
diction :  in  the  latter,  the  Judge  was  acting  strictly  within  his 
jurisdiction.) 

The  statute  42  Geo.  III.  c.  85,  8.  6,  and  the  case  of  Cobbett  v. 
Grey  (1)  were  also  referred  to. 

A  rule  nisi  having  been  granted, 

[  m  ]  Humjrey  and  Skinner,  on  a  former  day  in  this  Term,  showed 

cause  : 

The  cases  of  Ex  parte  Kinning  (2),  Kinning  v.  Buchanan  (3),  and 
Abley  v.  Dale  (4),  show  that  the  warrant  in  question  was  illegal  and 
bad.  The  memorandum  of  the  Judge  showed  that  he  meant  to  make 
a  legal  order,  and  that  the  illegality  was  the  act  of  the  defendant, 
whose  duty  it  was,  under  the  111th  section  (ft)  of  the  statute,  to 
enter  the  proceedings  of  the  Court :  Ely  v.  Motde  (6).  Andrews  v. 
1 488  ]  Mai-ris  (7)  is  very  analogous  to  the  present  case.  *  *  In  Carrait 
v.  Morley  (s)  the  Commissioners  were,  under  similar  circumstances, 
held  liable  in  trespass  for  proceeding  without  jurisdiction. 

(Jervis,  Ch.  J. :  There  was  a  total  absence  of  jurisdiction  in  those 
cases.) 

[  439  ]  [He  cited  Clark  v.  Woods  (0).]  Upon  the  authority  of  these  cases,  it 
is  submitted,  the  defendant  in  this  case  is  clearly  and  solely 
responsible  for  the  imprisonment  of  the  plaintiff  under  this  illegal 
warrant ;  and  that  trespass  is  the  appropriate  form  of  remedy.  The 
defendant  has  availed  himself  of  the  machinery  of  his  office  to  issue 

(1)4  Ex.  729.  copy  thereof  bearing  the  seal  of  the 

(2)  4  C.  B.  507.  Court,  and  purporting  to  be  signed  and 

(3)  79  B.  B.  490  (S  C.  B.  271 ;  7  certified  as  a  true  copy  by  the  clerk 
Dowl.  &  L.  169).  of   the  Court,  shall  at  all  times  be 

(4)  10  C.  B.  62.  admitted    in   all    Courts    and  places 

(5)  Which  enacts  "that  the  clerk  whatsoever,  as  evidence  of  such  entries, 
of  every  Court  holden  under  this  Act,  and  of  the  proceeding  referred  to  by 
shall  cause  a  note  of  all  plaints  and  such  entry  or  entries,  and  of  the 
summonses,  and  of  all  orders,  and  of  regularity  of  such  proceeding,  without 
all   judgments  and    executions,   and  any  further  proof." 

returns  thereto,  and  of  all  fines,  and         (6)  20  L.  J.  Ex.  29.    8.  C.  5  Ex. 

of  all  other  proceedings  of  the  Court,  to  9 IS. 

be  fairly  entered,  from  time  to  time,  (7)  55  B.  B.  174  (1  Q.  B.  3 ;  1  Gale 

in  a  book  belonging  to  the  Court,  which  &  D.  268). 

Shall  be  kept  at  the  office  of  the  Court ;  (8)  55  B.  B.  183  ( 1  Q.  B.  18). 

and  such  entries  in  the  said  book,  or  a  (9)  76  B.  B.  632  (2  Ex.  395). 
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a  bad  warrant,  which  is  not  justified  by  any  previous  order  of  the  Dews 
court.  Bryant  v.  Glutton  (1)  is  also  an  authority  in  favour  of  the  Riley. 
maintenance  of  this  action. 

(Jervis,  Ch.  J. :  Why  should  not  the  clerk,  who  is  bound  to  issue 
the  warrant,  be  in  the  same  situation  as  the  sheriff?) 

In  issuing  this  bad  warrant,  the  defendant  was  not  obeying  the 
direction  of  the  Judge.    *    *    * 

W.  H.  Watson  and  Manisty,  in  support  of  the  rule :  [  440  ] 

This  defence  is  clearly  open  to  the  defendant  under  Not  guilty, 
whether  "  by  statute  "  or  not. 

(Jervis,  Gh.  J. :  We  all  think  the  19th  section  of  the  18  &  14 
Vict.  c.  61  (2),  embraces  the  clerk.) 

The  Judge  of  the  county  court  had  jurisdiction  to  hear  the  summons, 
and  had  power  to  award  imprisonment  for  non-attendance. 

(Jervis,  Ch.  J.,  referred  to  Ex  parte  O'Neill  (3).) 

The  19th  section  of  the  18  &  14  Vict.  c.  61,  is  not  very  intelligible. 

(Jbrvjs,  Gh.  J. :  It  seems  to  amount  to  a  legislative  declaration 
that  the  Judges  are  not  liable,  or  the  bailiffs;  but  that  the  clerk  is.) 

The  true  distinction  is  taken  in  Houlden  v.  Smith,  where  the  Judge 
has  jurisdiction,  he  is  not  liable ;  but,  where  he  acts  altogether 
without  jurisdiction,  *he  is  liable :  Colder  v.  Halket  (4) ;  Taaffe  v.  [  *44i  ] 
Downes(5);  but  in  neither  case  is  the  clerk,  who  acts  merely 
ministerially,  responsible  in  trespass :  Whitelegge  v.  Richards  (6) ; 
Buron  v.  Denman  (7).  Andrews  v.  Marris  and  Carratt  v.  Morley 
are  no  authorities  against  the  present  defendant :  in  the  former, 
there  was  no  order  for  imprisoning  the  party  at  all. 

(Maulb,  J. :  The  clerk  would  be  liable  in  trespass  for  issuing  a 
warrant,  where  there  was  no  judgment.) 

Clearly.  But,  suppose  the  Judge  makes  an  order  that  is  void, — 
what  is  the  clerk  to  do  ?  Has  he  any  authority  to  criticise  the  acts 
of  his  superior?  In  BvsheWs  case  (8),  a  motion  was  made  by  Sir 
William  Jones,   for  the   Lord   Mayor   Starling  and  the  Recorder 

(1)  1M.&W.  408.  (5)  50  R.  E.  14  (3  Moo.  P.  0.  36,  n.). 

(2)  Repealed  by  51  &  52  Vict.  o.  43,  (6)  3  Brod.  &  B.  188    6  J.  B.  Moore, 
s.  188 ;  see  s.  55  of  that  Act.— J.  G.  P.  501  ;  2  B.  &  C.  45,  in  error. 

(3)  10  C.  B.  57.  (7)  76  R.  R.  554  (2  Ex.  167). 

(4)  50  R.  R.  1  (3  Moo.  P.  C.  28).  (8)  1  Mod.  119. 
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Dewb  Howell :  one  Bushell  had  brought  an  action  against  them  for  false 
Rilky.  imprisonment ;  and  because  the  plea  was  long,  he  prayed  he  might 
have  time  to  plead.  Hale,  Ch.  J.,  said :  "  I  speak  my  mind  plainly, 
that  an  action  will  not  lie ;  for,  a  certiorari  and  an  habeas  corpus, 
whereby  the  body  and  proceedings  are  removed  hither,  are  in  the 
nature  of  a  writ  of  error ;  and,  in  the  case  of  an  erroneous  judg- 
ment given  by  a  Judge,  which  is  reversed  by  a  writ  of  error,  shall 
the  party  have  an  action  of  false  imprisonment  against  the  Judge  ? 
No,  nor  against  the  officer  neither.  The  habeas  corpus  and  writ  of 
error,  though  it  doth  make  void  the  judgment,  it  doth  not  make 
the  awarding  of  the  process  void  to  that  purpose ;  and  the  matter 
was  done  in  a  course  of  justice :  they  will  have  but  a  cold  business 
of  it."  The  like  doctrine  is  laid  down  in  Hammond  v.  Howell  (I). 
Here,  the  imprisonment  is  the  act  of  the  court:  all  that  the  clerk 
L  *442  ]  does,  is,  the  affixing  the  court  seal  to  it.  Cooper  v.  *Harding  (2)  is 
also  an  authority  to  show  that  the  present  defendant  is  not  liable 
in  trespass.  The  sheriff  is  not  liable  for  the  wrongful  act  of  the 
bailiff :  Tunno  v.  Morris  (a).  Lord  Abinobr  there  says:  "The 
sheriff,  if  not  the  Judge,  is  the  assistant  of  the  county  court,  and  as 
much  a  constituent  part  of  it  as  the  entering  clerk  of  a  court  of 
record.  Nobody  ever  supposed  that  that  officer  would  be  liable  for 
the  mis-execution  of  its  process." 

(Maulr,  J. :  The  19th  section  of  the  13  &  14  Vict.  c.  61,  con- 
templates an  action  which  shall  be  brought  jointly  against  the 
clerk  and  the  person  executing  the  warrant,  and  that  the  latter,  on 
showing  the  process,  shall  have  a  verdict.  Such  a  joint  action  as 
that  must  be  case  or  trespass  against  the  two.  It  must  be  trespass 
against  the  person  executing  the  process  :  and  therefore,  of  course, 
trespass  against  both.) 

It  is  quite  impossible  to  reconcile  all  the  parts  of  that  section  :  nor 
is  it  necessary  in  the  present  case  to  attempt  it. 

Cur.  adv.  vxiU. 

Jervis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

Upon  the  trial  of  this  cause,  my  brother  Maulb  doubted  whether 
there  was  sufficient  evidence  to  fix  the  defendant,  but  directed  the 
jury  to  assess  the  damages  for  the  plaintiff,  and  gave  the  defendant 
leave  to  enter  a  nonsuit,  if,  upon  consideration,  the  Court  should 

(1)  2  Mod.  218.  (3)  2  Cr.  M.  &  E.  298. 

(2)  68  E.  R.  599  (7  Q.  B.  928). 


vol.  lxxxvii.]     1851.     C.  P.     11  C.  B.  442—444.  728 

be  of  opinion    that  the    defendant   was  not  liable,  and  that  the        Dews 
defence  was  admissible,  upon  the  record.  Riley. 

The  only  evidence  against  the  defendant,  was,  the  warrant  sealed 
and  signed  by  him  as  clerk  of  the  court.  The  defendant  produced 
a  minute  of  the  proceedings  at  the  court  held  on  the  10th  of 
October ;  which,  after  stating  the  particulars,  the  amount  claimed, 
and  the  *  judgment,  under  the  word  "  order  "  contained  the  follow-  [  N43  ] 
tog  entry :  "  On  the  17  th  Oct.  instant,  or  thirty  days'  imprisonment, 
for  not  attending."  The  Judge  of  the  court  proved,  from  a  private 
memorandum,  that  he  intended  the  order  to  be  for  a  commitment 
forthwith,  with  an  understanding  that  it  should  not  be  enforced  till 
after  the  17th  of  October. 

By  the  statute  9  &  10  Vict.  c.  95,  s.  Ill,  the  clerk  is  directed  to 
cause  a  note  of  all  orders  and  proceedings  of  the  court  to  be  fairly 
entered  in  a  book,  and  a  copy  of  such  entry,  duly  authenticated,  is 
at  all  times  to  be  admitted  as  evidence  of  such  entry,  and  of  the 
proceedings  referred  to  by  such  entry,  or  of  the  regularity  thereof. 
We  are  bound,  therefore,  by  the  copy  of  the  entry  so  produced,  and 
must  assume,  contrary  to  the  evidence  given  by  the  Judge,  that  the 
order  was,  that  the  present  plaintiff  should  be  imprisoned  for  thirty 
days,  for  not  attending,  unless  he  paid  the  debt  and  costs  on  or 
before  the  17th  of  October. 

According  to  the  decisions  of  this  Court,  confirmed  in  this  respect 
by  the  Court  of  Error,  this  was  a  bad  order ;  but  it  is  correctly 
stated  in  the  warrant ;  and  the  question  is,  whether  the  clerk  of 
the  court  is  liable  in  trespass.    We  are  of  opinion  that  he  is  not. 

By  the  102nd  section  of  the  County  Court  Act,  "  where  any  order 
of  committal  shall  have  been  made  as  aforesaid,  the  clerk  of  the 
court  shall  issue,  under  the  seal  of  the  court,  a  warrant  of  commit- 
ment," &c.  It  is  said,  that  the  words  "  as  aforesaid,"  by  reference 
to  the  preceding  sections,  require  that  the  order  should  be  in  com- 
pliance with  the  terms  of  the  Act ;  and  that  this  section  is  not  obliga- 
tory upon  the  clerk  where  the  order  is  bad  and  cannot  be  sustained. 

This  is  not,  in  our  opinion,  the  correct  construction  of  the  Act. 
It  would  throw  upon  the  clerk  the  duty  of  reviewing  the  decision 
of  the  Judge, — his  superior  officer.  *The  clerk  is  a  mere  ministerial  [  *4H  ] 
officer,  to  carry  into  effect  the  order  of  the  Judge,  and  cannot  be 
liable  in  trespass  for  the  mere  performance  of  the  duty  cast  upon 
him  by  the  express  language  of  the  Act  of  Parliament.  The  case 
of  Andrews  v.  Marris  (l),  cited  in  the  argument  for  the  plaintiff,  is 
(1)  55  R.  R.  183  (1  a  B.  3). 

46—2 
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dews  distinguishable,  in  several  very  material  respects,  from  the  present, 
Riley.  and  does  not  conflict  with  our  decision.  In  that  case,  the  local  Act 
impowered  the  Commissioners,  if  they  made  an  order  or  decree  for 
payment  of  a  sum  of  money  forthwith,  to  award  execution  against 
the  body  or  goods  of  the  defendant ;  and  thereupon  the  Act  required 
the  clerk  of  the  court  to  issue  a  precept  under  his  hand  and  seal, 
by  way  of  capias  ad  satisfaciendum,  &c.  If  the  Commissioners 
thought  fit  to  order  payment  by  instalments,  they  might  do  so ; 
and,  if  they  adopted  this  course,  the  award  of  execution  was  to  be 
made  only  in  case  of  failure  in  payment  of  an  instalment,  and 
proof  of  that  failure ;  upon  which  the  Commissioners  present  in 
court  were  impowered  to  award  execution  in  manner  aforesaid,  for 
the  unpaid  residue  of  the  debt,  and  for  such  further  costs  as  to  them 
should  seem  just  and  reasonable.  It  is  clear,  therefore,  that,  under 
that  Act,  execution  could  not  lawfully  be  awarded,  after  an  order  to 
pay  by  instalments,  until  proof  had  been  made  of  the  default  before 
the  Commissioners  present  in  court,  who  were  to  exercise  a  discre- 
tion as  to  costs.  In  fact,  no  proof  of  default  had  been  made  before 
the  Commissioners,  and  they  had  made  no  award  of  execution ;  for, 
the  words  "  or  execution  to  issue,'*  at  the  end  of  the  order  for  the 
payment  by  instalments,  are  clearly  no  award  of  execution,  being 
silent  as  to  the  mode  of  execution,  and  the  amount  of  either  the 
sum  of  money  or  the  costs  for  which  it  should  issue,  but  amount 
•445  ]  to  no  more  than  a  warning  to  the  defendant,  that,  in  default  *of 
obedience  to  the  order,  execution  may  issue  against  him.  The 
defendant  Marris,  therefore,  in  issuing  the  precept,  acted  without 
any  order  of  the  court  requiring  him  to  issue  it :  and,  although  it 
appeared  that  a  practice  had  prevailed,  with  the  concurrence  of  the 
Commissioners,  that  the  clerk  should  issue  a  precept  in  such  a  case, 
without  any  order,  the  defendant,  in  issuing  it,  was  usurping  a 
power  which  the  Commissioners  could  not  confer  upon  him.  In  the 
case  of  Andrews  v.  Marris,  also,  the  precept  was  under  the  hand 
and  seal  of  the  defendant;  and,  by  that  order,  the  defendant 
required  the  serjeant  to  arrest  the  plaintiff ;  and,  if  it  had  been 
made,  as  it  professed  to  be  made,  by  order  of  the  court,  it  would 
have  been  correct.  But,  in  fact  there  was  no  such  order  of  the 
court :  the  defendant,  therefore,  had,  in  terms,  ordered  the  arrest 
of  the  plaintiff  without  any  authority  to  do  so. 

In  the  present  case,  the  order  of  the  court,  as  appears  by  the 
minute,  is,  that  the  plaintiff  shall  be  imprisoned  thirty  days,  if  he 
do  not  pay  4J.  lis.  4d.  debt,  and  118.  id.  costs,  on  the  17th  of 
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October.     The  warrant  is  under  the  seal  of  the  court,  and  purports        D"^s 
to  be  a  command  by  the  court,  in  strict  conformity  with  the  minute.       Riley. 
It  is,  indeed,  signed  by  the  defendant,  as  "  clerk  of  the  said  court:" 
but  this  seems  only  to  mean  that  he  attests,  in  that  capacity,  that 
the  warrant  is  the  act  of  the  court  whose  seal  it  bears. 

In  the  case  of  Andrews  v.  Man-is,  therefore,  the  defendant  in  his 
own  name  ordered  the  arrest  of  the  plaintiff,  assuming  to  do  so  by 
force  of  an  order  of  the  Commissioners,  who  in  fact  had  made  no 
such  order.  In  the  present  case,  the  court  did  in  fact  order  the 
arrest  of  the  plaintiff;  and  the  defendant  did  no  more  than  authen- 
ticate the  order  as  being  the  act  of  the  court. 

But  it  was  said  on  the  argument,  that  the  clerk  must  at  all 
events  produce  evidence  of  the  order,  to  bring  *himself  within  the  [  *446  ] 
102nd  section :  and  that,  for  that  purpose,  the  order  should  have 
been  specially  pleaded:  to  which  it  was  answered,  that  he  was 
merely  a  ministerial  officer,  that  he  was  not  a  trespasser,  even 
though  the  Judge  might  be,  and  that  he  was  well  defended  under 
the  general  issue. 

It  is  unnecessary  to  decide  this  question.  The  plea  upon  the 
record,  is,  "  Not  guilty,  by  statute ; "  and  the  statute  18  &  14  Vict, 
c.  61,  s.  19  (l),  applies  to  this  case,  and  allows  the  defendant  to 
plead  the  general  issue,  and  give  the  special  matter  in  evidence. 
Although  the  primary  object  of  that  section  is,  to  protect  high- 
bailiffs  and  their  officers,  it  applies  to  actions  brought  against 
clerks  jointly  with  high-bailiffs,  and  enacts  generally,  that,  if  any 
action  shall  be  brought,  the  defendant  or  defendants  shall  and  may 
plead  the  general  issue,  and  give  the  special  matter  in  evidence. 

For  these  reasons,  we  are  of  opinion  that  the  rule  for  a  nonsuit 

should  be  made  absolute.  ,»  ,     ,    ,  .  ,.     , 

Jtiule  absolute  accordingly. 


DTINKLEY  v.  FARRIS(2).  "»■. 

(11  C.  B.  457—458 ;  8.  0.  17  L.  T.  75,  96,  158.)  

Where  an  attorney's  clerk  had  fraudulently  simulated  the  Court  seal        I  467  ] 
upon  a  writ  of  summons,  the  Court  set  aside  the  writ  and  all  proceedings 
thereon,  and  ordered  the  attorney  (though  blameless)  personally  to  pay  the 
costs. 

Field,  in  Easter    Term,  obtained    a  rule  calling  upon    the 
plaintiff  and  Mr.  Lewis,  his  attorney,  to  show  cause  why  the  writ 

(1)  Repealed  by  51  &  52  Vict.  c.  43,      Stock  Bank  (1867)  L.  E.  2  Ex.  259, 
s.  188.— J.  O.  P.  36  L.  J.  Ex.  147.— J.  G.  P. 

(2)  Cf.   Barwick  v.    English    Joint 
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Dukklet  of  summons,  and  the  copy  and  service  thereof,  and  all  subsequent 
Farms,  proceedings,  should  not  be  set  aside,  and  why  the  plaintiff's 
attorney  should  not  pay  the  costs  of  the  application.  The  ground 
of  the  motion  was,  that  the  writ  had  been  issued  without  the  seal  of 
the  Court, — that  which  purported  to  be  the  Court  seal,  being  nothing 
more  than  an  impression  taken  from  the  seal  upon  another  writ. 

The  matter  having  been  referred  to  one  of  the  Masters  to  inquire 
into  the  circumstances  under  which  the  alleged  fraud  had  been 
committed,  Mr.  Bay  now  reported  to  the  Court,  that  the  semblance 
of  a  seal  had  been  impressed  upon  the  writ  in  question  by  placing 
it  in  contact  with  a  seal  which  had  just  been  put  upon  another 
writ;  but  that  this  had  been  done  by  the  clerk,  without  the 
knowledge  of  Mr.  Lewis,  his  employer. 

Byles,  Serjt.,  for  the  plaintiff,  admitted  that  he  could  not, 
under  these  circumstances,  resist  the  rule  being  made  absolute,  to 
set  aside  the  writ  and  all  proceedings  thereon ;  but,  he  submitted, 
that,  inasmuch  as  the  Master  had  by  his  report  acquitted  Mr. 
Lewis  of  all  blame  in  the  matter,  and  the  act  of  the  clerk  in  simu- 
lating the  seal  of  the  Court  was  a  criminal  act,  for  which,  in 
general,  an  employer  is  not  responsible,  Mr.  Lewis  ought  not  to 
be  visited  with  costs. 

•;  468  ]       Jbrvib,  Ch.  J. : 

There  are  many  acts  of  a  servant  for  which,  though  criminal, 
the  master  is  civilly  responsible  by  action.  The  defendant  certainly 
ought  not  to  bear  his  own  costs ;  still  less  should  the  plaintiff,  who 
has  had  confidence  in  Lewis,  suffer  from  his  want  of  caution  in 
employing  a  dishonest  clerk.  Although,  therefore,  we  acquit  Mr. 
Lewis  of  participation  in  the  fraud, — which  we  have  reason  to 
suspect  to  have  been  of  frequent  occurrence, — we  think  he  must 
personally  bear  the  costs. 

Cbbsswbll,  J. : 

The  writ  was  served  by  the  direction  of  Mr.  Lewis.  The 
defendant  was  obliged  to  come  to  the  Court  to  set  it  aside.  Lewis 
is  the  only  person  upon  whom  we  can  impose  the  costs:  and, 
however  hard  it  may  be  upon  him,  there  is  no  help  for  it. 

Talfourd,  J. : 

The  service  of  the  writ  was  an  act  done  in  the  prosecution  of 
the  attorney's  duty;  it  was  therefore  his  act.    By  making  Mr.  Lewis 
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pay  the  costs  of  setting  aside  the  proceedings,  we  are  not  to  dunkley 
be  understood  as  imputing  any  blame  to  him.  But  we  have  no  .  Farms. 
alternative. 

Rule  absolute  accordingly. 


PRITCHARD  v.  BAGSHAWE.  mu 

(11  C.  B.  459-471 ;  S.  C.  20  L.  J.  C.  P.  161 ;  15  Jur.  730 ;  2  L.  M.  &  P.  323  ;  

17  L.  T.  199.)  [  469  1 

An  abstract  and  affidavit  used  by  a  party  upon  a  reference  before  the 
Master,  to  prove  title  in  himself,  are  admissible  evidence  against  him  in  a 
subsequent  action,  upon  the  principle  laid  down  in  Slatterie  v.  Poohy  (1). 

This  was  an  action  of  trover  brought  by  the  plaintiff,  as 
executrix  of  Daniel  Pritchard,  deceased,  to  recover  the  value  of  a 
plant  used  by  him  as  a  contractor  for  public  works ;  the  declara- 
tion alleging  a  conversion  in  his  life- time,  to  wit,  on  the  1st  of 
January,  1848. 

The  defendants  pleaded :  first,  Not  guilty ;  secondly,  Not 
possessed ;  thirdly,  leave  and  licence ;  fourthly,  that  the  cause  of 
action  in  the  declaration  mentioned  did  not  accrue  at  any  time 
within  six  years  next  before  the  commencement  of  the  suit. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  replied 
de  injuria  to  the  third,  and,  to  the  last,  that  the  cause  of  action 
did  accrue  within  six  years.     Issue  thereon. 

The  date  of  the  writ  at  the  commencement  of  the  declaration, 
was,  the  16th  of  June,  1846. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in 
Middlesex  after  last  Hilary  Term.  It  appeared,  that,  in  1838,  an 
Act  of  Parliament  (1  &  2  Vict.  c.  lxxxvii.)  was  passed  for  reclaim- 
ing and  embanking  certain  waste  lands  at  Lough  Swilly,  in  Ireland, 
and  for  vesting  the  lands  so  reclaimed  in  the  undertakers,  six 
individuals  named  therein,  of  whom  Dimsdale  and  Robertson  were 
two.  In  1840,  Daniel  Pritchard  and  one  Anderson  were  employed 
as  contractors  to  form  a  portion  of  the  embankment.  *In  July,  [  *460  J 
1841,  possession  was  taken  by  one  Abernethy,  the  resident  engineer 
of  a  Company  which  had  been  formed  for  carrying  the  Act  into 
effect,  of  the  plant  belonging  to  Pritchard ;  and,  in  1842,  Robertson  and 
Dimsdale  entered  into  a  contract  with  another  contractor,  named 
M'Cormick,  to  complete  the  works,  using  the  plant  in  question. 

For  the  purpose  of  showing  that  Robertson  and  Dimsdale,  in 

(1)  55  E.  R.  760  (6M.&W.  664). 
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Pritohaed  making  the  contract  with  M'Cormick,  were  acting  as  the  agents  of 
baoshawb.  the  defendants,  and  so  to  render  the  latter  responsible  for  the 
conversion  of  the  plant,  the  plaintiff's  counsel  put  in  a  bill  and 
answer  in  a  suit  instituted  by  the  defendants  against  one  Sir  John 
M'Neil,  for  a  specific  performance  of  a  contract  relating  to  the 
wastes,  in  which  suit  there  was  a  decree  referring  it  to  the  Master 
to  take  an  account  of  the  outlay  of  money  in  the  drainage  thereof. 
They  then  tendered  an  abstract  which  had  been  used  by  the 
defendants  before  the  Master,  to  show  their  title  to  the  embank- 
ments in  question,  and  which  contained,  amongst  other  things,  the 
particulars  of  a  deed  bearing  date  in  November,  1840,  whereby 
Robertson  and  Dimsdale,  in  whom  the  waste  lands  in  question  had 
then  become  vested,  had  assigned  the  same  to  certain  persons  of 
whom  the  defendants  were  three,  as  trustees  for  the  Company :  and 
also  an  affidavit  used  by  the  now  defendants  in  that  suit,  and  made 
by  Dimsdale,  in  which  he  stated  that  he  was  the  manager  of  the 
Company  at  the  works. 

This  evidence  was  objected  to  on  the  part  of  the  defendants; 
but  the  learned  Judge  admitted  it,  *  *  and  a  verdict  was  found 
for  the  plaintiff,  damages  1,971/. 

[  462  ]  Phipson,  in   Easter   Term   last,  moved  for  a  new  trial,  on 

the  ground  of  the  improper  reception  of  evidence,  and  of 
misdirection  (1) : 

Dimsdale's  affidavit,  having  been  used  by  the  defendants  in  the 
Chancery  suit,  was  no  doubt  admissible  evidence  against  them 
upon  this  occasion  :  but  the  abstract  stands  upon  a  totally  different 
footing.  It  only  purports  to  be  a  recital  of  or  extracts  from  certain 
deeds,  and  does  not  fall  within  the  principle  upon  which  the  acts 
and  admissions  of  parties  have  been  held  to  be  admissible  in 
[  '463  ]  evidence  against  them :  BrickeU  *v.  HuUe  (2) ;  Gardner  v.  Moult  (3) ; 
Slatterie  v.  Pooley  (4). 

(Jebvis,  Ch.  J. :  Suppose  the  defendants  had  produced  the  deeds, 
would  they  not  have  been  evidence  ?  Why  should  not  an  abstract 
also  be  evidence  ?    It  would  be  a  dangerous  principle  to  lay  down 

(1)  So  much  of  the  case  as  relates  to  o.  39,  s.  10,  upon  the  Statute  of  Lixnita- 

the  misdirection,  upon  which  a  rule  tions;  see  now   Ord.    VIII.    r.    1. — 

was  granted,  is  omitted  as  being  now  J.  G.  P. 

no  longer  of  value.    The  point  turned  (2)  45  R.  R,  750  (7  Ad.  &  El.  454). 

upon  the  effect  of  the  continuance^  (3)  50  E.  R.  480  (10  Ad.  &  El.  464). 

writs  by  indorsement  under  2  Will.  17.  (4)  55  R.  R.  760  (6  M.  &  W.  664). 
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that  a  statement  made  by  a  party  is  not  evidence  against  him,    Pbitohard 

T. 

because  it  is  not  quite  full.)  bagshawe. 

If  this  be  good  evidence,  every  admission  of  a  copy  will  be  an 
admission  of  the  original,  even  upon  a  different  occasion,  and  with 
reference  to  a  different  inquiry. 

***** 
Per  Curiam  :  [  4«4  ] 

The  rule  may  go  on  the  last  point  (i),  but  not  upon  the  first.  It 
seems  to  be  conceded  that  this  ought  to  be  the  result,  unless  some 
distinction  can  be  made  in  the  application  of  the  rule  in  Slatterie 
v.  Pooley  to  the  abstract  and  to  the  affidavit.  In  substance  we  see 
none.     This  is  not  so  strong  a  case  as  that. 


SIR  JOHN  HARE  v.    FLEAY.  71851; 

June  2. 

(1 1  0.  B.  472—480 ;  S.  0.  20  L.  J.  C.  P.  249 ;  15  Jur.  1038 ;  2  L.  M.  &  P.  392 ;    

17  L.  T.  184.)  [  472  ] 

An  award  made  upon  a  reference  by  Judge's  order  of  a  cause  and  all 
matters  in  difference  between  the  parties  directed  the  defendant  to  pay  a 
certain  sum  "  to  the  plaintiff,  or  to  Mr.  S.,  his  attorney : "  Held,  that  a 
demand  by  S.  was  sufficient  to  found  a  motion  for  an  attachment,  or  a 
motion  under  the  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  s.  18. 

This  was  a  reference,  under  an  order  of  Williams,  J.,  dated  the 
22nd  of  November  last,  of  all  matters  in  difference  in  the  cause 
between  the  parties,  to  a  barrister, — the  costs  of  the  cause,  and  of 
the  reference  and  award,  to  abide  the  event  of  the  award. 

The  arbitrator,  on  the  14th  of  January,  1851,  made  his  award, 
as  follows:  "  I  find  and  award  for  the  plaintiff  on  all  the  issues :  I 
find  and  award,  that,  at  the  time  of  the  commencement  of  the  said 
suit,  the  defendant  was  indebted  to  the  plaintiff,  and  that  the  plain- 
tiff had  good  cause  of  action  against  the  defendant,  in  respect  of 
the  several  matters  in  the  declaration  mentioned,  to  the  amount  of 
100J.,  and  no  more:  And  I  award  and  direct  that  the  defendant 
pay  to  the  plaintiff,  or  to  Mr.  D.  Serrell,  his  attorney,  the  said  sum 
of  100Z.,  and  la.  which  I  award  to  the  plaintiff  as  damages  for  the 
detention  thereof,  at  the  office  of  the  said  Mr.  Serrell,  in  Gray's 
Inn,  on  Saturday,  the  1st  of  February  next,  at  the  hour  of  11  o'clock 
in  the  forenoon  of  that  day." 

The  order  of  reference  was  afterwards  made  a  rule  of  Court,  and 
the  costs  taxed  and  allowed  at  97Z.  16*. 

(1)  See  note  (1),  p.  728. 
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Hare  Lush,  in  Easter  Term  last,  obtained  a  rule  calling  upon  the 

Flkat.  defendant  to  show  cause  why  he  should  not  forthwith  pay  to  the 
plaintiff  or  his  attorney  the  several  sums  of  1001.,  la.,  and  971. 16s., 
pursuant  to  the  award,  allocatur,  and  rule  of  Court.  The  affidavit 
of  demand  was  made  by  Mr.  Serrell,  and  stated  "  that  he  did,  on 
the  11th  of  March  last,  personally  serve  the  defendant  with  a  true 
copy  of  the  award,  and  of  the  rule,  and  of  the  Master's  allocatur 
thereon,  and  at  the  same  time  showed  to  the  defendant  the  said 
[  *473  ]  original  award,  and  the  said  rule  *and  allocatur  thereon ;  and  that 
the  deponent  then  demanded  of  the  defendant  the  several  sums  of 
1001.,  Is.,  in  the  said  award  mentioned,  and  also  the  sum  of  971. 16*., 
the  costs  allowed  by  the  Master  upon  the  said  rule ;  and  that  the 
defendant,  in  answer  to  such  demands  so  made  by  this  deponent, 
said  that  he  could  not  pay ;  and  this  deponent  further  saith,  that 
the  defendant  did  not  then,  nor  hath  he  at  any  time,  paid  to  this 
deponent  the  said  several  sums  of  100/.,  1*.,  and  97/.  16*.,  or  any 
or  either  of  those  sums,  or  any  part  thereof :  And  this  deponent 
further  saith  that  he  verily  believes  that  the  said  three  several 
sums  have  not,  nor  have  nor  hath  any  or  either  of  them,  or  any 
part  thereof,  been  paid  to  the  plaintiff,  or  to  any  one  for  or  on 
account  of  the  plaintiff,  and  that  the  same  still  remain  wholly  due 
and  unpaid/' 

Bramwell  and  J.  Thompson  showed  cause : 

[  475  ]  *     *     The  award  is  bad  for  directing  the  money  to  be  paid  to  the 

plaintiff,  or  to  Mr.  Serrell,  his  attorney :  it  would,  if  good,  constitute 
Mr.  Serrell  for  this  purpose  the  irrevocable  attorney  of  the  plaintiff. 

(Jervis,  Gh.  J. :  The  award  is  in  the  form  which  is  to  be  found  in 
Tidd's  Forms,  8th  edit.  p.  806. 

Maule,  J. :  The  award  assumes  Serrell  to  be  the  attorney  in  the 
suit,  and  directs  the  payment  to  be  made  to  the  plaintiff,  or  to 
Mr.  Serrell,  his  attorney,  that  is,  so  long  as  a  payment  to  him 
would  be  a  payment  to  the  plaintiff.) 

This  application  calls  upon  the  defendant  to  pay  to  the  plaintiff  or 
to  his  attorney.  If  the  order  is  made,  who  would  be  entitled  to 
issue  execution  ? 

(Maulb,  J. :  The  plaintiff,  of  course.) 

Lush,  in  support  of  the  rule  : 
The  award  is  according  to  precedent ;  the  object  being  to  save 
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the  inconvenience  and  expense  of  a  power  of  attorney.    A  demand       Hare 
by  Serrell  waB  clearly  sufficient.     *    *     *  Flbjly. 

Jervis,  Ch.  J. :  [  477  ] 

I  am  of  opinion  that  this  rule  should  be  made  absolute.  *  * 
This  award  directs  the  money  to  be  paid  "  to  the  plaintiff,  or  [  478  ] 
to  Mr,  Serrell,  his  attorney."  That  appears  to  me  to  be  a  very 
convenient  form,  and  saves  the  necessity  of  going  through  the 
useless  ceremony  of  a  demand  under  a  power  of  attorney.  The 
demand  here  was  properly  made  by  the  attorney :  and  the  order 
will  be  to  pay  the  money  to  the  plaintiff,  on  that  demand.  There 
could  be  no  judgment  in  the  name  of  the  attorney. 

Mauls,  J. : 

This  award  pursues  a  very  usual  and  convenient  form;  and  it 
would  be  wrong  to  hold  a  power  of  attorney  to  be  necessary,  seeing 
that  it  is  not  required  either  by  the  convenience  of  the  parties  or 
by  any  rule  of  practice.    *     *     * 

Gresswell,  J.,  and  Talfourd,  J.,  concurred.  [  480  ] 

Rule  absolute. 


SOUTHALL  v.   RIGG.  £\ 

FORMAN   v.  WRIGHT.  — '  " 

(11  C.  B.  481—495  ;  S.  C.  20  L.  J.  0.  P.  145 ;  15  Jur.  706.)  [  481  ] 

To  a  count  on  a  promissory  note,  the  defendant  pleaded  that  the  note 
was  given  without  consideration,  and  then  went  on  to  allege  that  it  was 
obtained  from  him  by  the  plaintiff  upon  a  representation  that  he  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  mentioned  in  the  note, 
whereas  in  truth  and  in  fact  no  such  sum  of  money,  or  any  part  thereof, 
was  ever  due  from  the  defendant  to  the  plaintiff :  Held,  sufficient,  without 
alleging  that  the  representation  was  made  fraudulently. 

To  a  count  upon  a  promissory  note,  the  defendant  pleaded  "  that  he  was 
indebted  to  one  F.  in  the  sum  of  10/.  14*.  lie/.,  and  no  more;  that  the 
plaintiff  fraudulently,  deceitfully,  and  falsely  represented  to  the  defendant 
that  there  was  due  from  the  defendant  to  F.  the  sum  of  32/.  60.  10c/.,  and 
then  demanded  of,  and,  by  means  of  Buch  representation  as  aforesaid, 
induced  the  defendant  to  deliver  to  him  the  note  in  the  count  mentioned." 
It  was  proved,  and  found  by  the  jury,  that  the  note  was  obtained  by  a 
false  representation  by  the  plaintiff  that  32/.  60.  10c/.  was  due,  but  that  such 
representation  had  been  made  without  fraud:  Held,  that  the  evidence 
sustained  the  plea;  for,  that  the  words  "fraudulently  and  deceitfully" 
might  be  rejected,  and  that  the  plea  was  in  substance  a  plea  of  partial 
failure  of  consideration. 

The  former  of  these  cases  was  an  action  of  assumpsit  upon  a 
promissory  note  of  501.  made  by  the  defendant  on  the  19th  of 
March,  1850,  payable  on  demand  to  the  plaintiff  or  order. 
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The  defendant  pleaded :  first,  that  there  never  was  at  any  time 
existing  any  value  or  consideration  whatever  for  the  making, 
delivery,  or  payment  by  the  defendant  to  the  plaintiff  of  the  said 
promissory  note,  or  for  the  payment  of  the  said  sum,  or  any  part 
thereof,  and  that  the  defendant  made  and  delivered  the  same  note 
to  the  plaintiff, — without  there  having  been,  and  with  this  that 
there  never  was,  any  value  or  consideration  whatever  existing  for 
the  making,  delivery,  or  payment  by  the  defendant  of  the  said 
promissory  note, — to  wit,  for  the  accommodation  of  the  plaintiff; 
verification  ;  secondly,  fraud  and  covin  of  the  plaintiff  and  others. 

To  each  of  these  pleas  the  plaintiff  replied  de  injuria  ;  but  the 
second  plea  was  ultimately  abandoned. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in  London 
in  Hilary  Term  last.  The  facts  which  appeared  in  evidence  were  as 
follows :  The  defendant,  who  with  his  brothers  (all  of  whom  were 
infants),  was  entitled  to  a  share  of  the  dividends  arising  from  a 
small  fund  bequeathed  to  them  under  a  will  which  had  been  *the 
subject  of  a  suit  in  Chancery,  was,  in  the  year  1844  (he  being  then 
fourteen  years  of  age),  at  his  own  desire,  and  with  the  consent  of 
his  guardian,  a  lady  named  Newman,  and  with  the  approbation  of 
the  Master  in  Chancery,  apprenticed  to  the  plaintiff,  for  the  purpose 
of  learning  the  trade  of  a  water-gilder ;  and  it  was  by  the  indenture 
agreed  that  a  premium  of  502.  should  be  paid  by  Mrs.  Newman  to 
the  plaintiff,  and  that  the  defendant's  share  of  the  dividends  should 
also  be  paid  over  to  the  plaintiff,  the  plaintiff  on  his  part  under- 
taking to  instruct  the  defendant  in  his  business,  and  to  provide  him 
with  proper  food,  lodging,  Ac.  At  the  time  the  indenture  was 
executed,  it  was  represented  by  Mrs.  Newman  to  the  plaintiff,  that 
the  defendant's  share  of  the  dividends  would  amount  to  341.  per 
annum,  but  that,  in  case  they  fell  short  of  that  sum,  the  difference 
would  be  made  up  to  him  on  the  defendant's  attaining  his 
majority. 

The  dividends  accruing  to  the  defendant  during  the  term  of  his 
apprenticeship,  were  duly  handed  over  to  the  plaintiff,  but  the 
amount  fell  short  of  84Z.  per  annum,  the  deficiency  at  the  end  of 
the  term,  the  24th  of  February,  1850,  being  111. 

On  the  16th  of  March,  1850,  the  defendant,  who  had  then  attained 
his  majority,  being  told  by  one  Fisher,  the  clerk  to  the  solicitor  in 
the  Chancery  suit,  in  the  presence  of  the  [plaintiff],  that  he  was 
bound  to  make  good  the  77!.,  consented  to  give  him  a  promissory 
note  for  that  sum,  payable  on  demand  ;  but,  being  informed  three 
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days  afterwards  that  he  was  not  liable,  he  went  to  the  plaintiff, 
when,  after  some  discussion,  the  plaintiff  gave  up  the  note  for  772. 
upon  the  defendant's  giving  him  another  note  for  502.,  the  note 
which  was  the  subject  of  this  action. 

On  the  part  of  the  plaintiff  it  was  insisted  that  this  evidence  did 
not  sustain  the  first  plea,  for,  that  the  defendant,  in  order  to  prove 
the  particular  want  of  consideration  "therein  alleged,  was  bound  to 
show  that  the  note  was  given  for  the  accommodation  of  the  plaintiff. 

The  defendant's  counsel  thereupon  obtained  leave  to  amend  the 
plea,  by  striking  out  the  words  "  for  the  accommodation  of  the 
plaintiff,"  and  inserting  the  following, — "for  that  the  same  was 
obtained  from  the  defendant  by  the  plaintiff  upon  a  representation 
heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  made  by  the 
plaintiff  to  the  defendant,  that  there  was  then  due  and  owing  from 
the  defendant  to  the  plaintiff  a  large  sum  of  money,  to  wit,  the  sum 
in  the  said  note  specified,  as  and  for  the  deficiency  in  the  amount 
of  certain  dividends  payable  to  the  plaintiff  under  and  by  virtue  of  a 
certain  indenture  of  apprenticeship,  heretofore,  to  wit,  on  &c,  made 
between  the  plaintiff  and  the  defendant ;  whereas,  in  truth  and  in 
fact,  no  such  sum  of  money,  or  any  part  thereof,  was  ever  due  and 
owing  by  the  defendant  to  the  plaintiff  as  aforesaid  or  otherwise." 

The  learned  Judge  thereupon  directed  a  verdict  to  be  entered  for 
the  plaintiff,  reserving  to  the  defendant  leave  to  move  to  enter  a 
verdict  for  him,  if  the  Court  should  be  of  opinion,  drawing  such 
inferences  of  fact  as  a  jury  might  have  drawn,  that  the  evidence 
supported  the  plea  as  amended. 


South all 
Rioo. 
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Butt,  in  Hilary  Term,  obtained  a  rule  nisi  accordingly. 


Byles,  Serjt.,  and  J.  Brown,  showed  cause : 

The  plea  as  it  originally  stood  was  clearly  bad  for  not  alleging  all 
the  circumstances  which  showed  the  absence  of  consideration  for 
the  giving  of  the  note:  Atkinson  v.  Davie8(l).  The  first  note  was 
given  for  a  sufficient  consideration ;  for,  when  the  defendant  was 
apprenticed,  Mrs.  Newman  undertook,  that,  in  case  the  defendant's 
share  of  the  dividends  should  fall  short  of  842.  per  annum,  the 
amount  'should  be  made  up  to  the  plaintiff  when  the  defendant 
came  of  age;  and  that,  upon  the  authorities,  was  an  ample 
consideration.     [They  cited  Cook  v.  Long  (2),  Baker  v.   Walker  (3), 


(1)  11  M.  &  W.  236. 

(2)  1  Oar.  &  M.  510. 


(3)  69  E.  B.  731  (14  M.  &  W.  465). 


[  *484  ] 
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[  *486  ] 


and  Ex  parte  Minet  (l).  [The  liability  of  Mrs.  Newman,  therefore, 
was  ample  consideration  for  the  giving  of  the  first  note.  Even  if  it 
were  doubtful  that  Mrs.  Newman  was  under  any  liability  in  conse- 
quence of  her  promise  to  the  plaintiff,  and  there  was  therefore  no 
consideration,  or  a  doubtful  consideration,  for  the  first  note,  the 
giving  up  of  that  note  was,  upon  the  principle  laid  down  by  the 
Exchequer  Chamber  in  Haigh  v.  Brooks  (2),  ample  consideration  for 
the  second  note. 

(Williams,  J. :  In  Byles  on  Bills  (3),  it  is  said,  that,  "if  a  bill 
originally  given  upon  an  illegal  consideration,  be  renewed,  the 
renewed  bill  is  also  void,  unless  the  amount  be  reduced  by  excluding 
so  much  of  the  consideration  for  the  original  bill  as  was  illegal"  (4). 
In  those  cases,  the  instrument  was  tainted  with  usury. 

(Jervis,  Gh.  J. :  If  your  argument  be  tenable,  almost  every 
renewed  bill  would  be  clear  of  the  objection  of  want  of  consideration.) 

That  is  so,  if  Haigh  v.  Brooks  be  good  law.  Longridge  v.  DowiUe  (s), 
is  also  an  authority  to  show  that  the  giving  up  a  doubtful  claim  is 
a  good  consideration  for  a  promise  to  pay  money.  The  amended 
plea  does  not  correctly  represent  the  facts  proved.  In  substance,  it 
states  that  the  note  declared  on  was  obtained  by  means  of  a  false 
representation ;  whereas,  the  evidence  distinctly  negatives  any  mis- 
representation of  fact.  It  shows  that  this  was  a  voluntary  gift  of 
the  note,  with  full  knowledge  of  all  the  facts.  If  the  note  had  been 
paid,  could  it  have  been  contended  for  a  moment  *that  the  money 
might  have  been  recovered  back  ?  There  would  be  nothing  against 
conscience  in  Southall's  retaining  it. 

(Jervis,  Gh.  J. :  The  note  was  given  by  the  defendant  upon  the 
supposition  that  he  was  liable  personally  to  make  up  the  deficiency 
in  the  dividends.  The  two  notes  form  in  substance  one  transaction  : 
the  one  was  a  mere  substitution  for  the  other ;  which  distinguishes 
the  case  from  Haigh  v.  Brooks.) 

If  not  under  a  legal  obligation,  the  defendant  was  at  all  events  under 
a  moral  obligation  to  pay  the  amount.  Besides,  the  plea  as  amended 
would  be  bad  on  special  demurrer ;  there  was  another  consideration 
for  the  giving  of  the  second  note,  which  is  not  alleged  in  the  plea, 


(1)  14  Ves.  190. 

(2)  50  R.  R.  399  (10  Ad.  &  El.  309). 

(3)  tithed.  111. 


(4)  Bayley  on  Bills,  6th  ed  527. 

(5)  5B.  AAld.  117. 
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viz.  the  giving  up  the  former  note.  There  are  many  cases  where 
it  has  been  held,  in  affirmance  of  the  maxim,  "  Ignorantia  facti 
excusat ;  ignorantia  juris  non  excusat"  (l),  that,  where  money  is  paid 
in  ignorance  of  the  facts  out  of  which  the  liability  of  the  party 
paying  it  is  supposed  to  arise,  it  may  be  recovered  back ;  but  not 
where  the  payment  has  been  made  with  knowledge  of  all  the  facts} 
but  in  ignorance  of  the  law :  Bilbie  v.  Lumley  (2) ;  Brisbane 
v.  Dacres  (3) ;  Maddock's  Chancery  Practice,  3rd  edit.  p.  96. 

(Gbebswell,  J. :  Do  you  find  any  case  where  a  promissory  note 
which  has  been  given  in  ignorance  of  the  law, — that  is,  under  a 
mistaken  supposition  that  the  person  giving  it  was  liable  in  point  of 
law, — has  been  enforced  as  between  the  immediate  parties  ?) 

There  is  no  case  precisely  to  that  effect.  But  it  is  submitted  that 
the  authorities  above  cited  are  in  principle  the  same. 

Butt  and  Ball,  in  support  of  the  rule  : 

The  plea  as  amended  sufficiently  alleges  all  the  circumstances  relied 
on  as  showing  the  absence  of  consideration  for  the  note  *in  question, 
to  satisfy  the  rule  laid  down  in  Atkinson  v.  Davies  (4).  In  Bury  v. 
Blogg  (s),  it  was  held,  that,  where  a  Judge  has  amended  at  Nisi  Prius, 
it  is  no  reason  for  disallowance  of  such  amendment  by  the  Court  in 
banc,  that  the  pleading  as  amended  is  specially  demurrable,  on  a 
ground  not  pointed  out  at  Nisi  Prius.  But  it  is  submitted  that  this 
plea  is  not  bad  even  on  special  demurrer.  Then,  the  plea  as 
amended  was  clearly  proved.  It  seems  to  be  conceded  that  the 
original  note  was  given  without  legal  consideration,  and  given  under 
a  representation  of  circumstances  which  was  false  in  fact.  These 
facts  substantially  establish  the  defence  set  up  by  the  plea : 
Shearm  v.  Bwnard  (6).     *     *     * 

(Talfourd,  J. :  There  is  no  doubt  the  parties  induced  the  young 
man  to  suppose  that  the  demand  was  one  which  Southall  could 
enforce  against  him.) 

Jbrvis,  Ch.  J. : 

Pending  the  discussion  of  this  case,  a  rule  nisi  has  been  granted 
in  a  case  of  Forman  v.  Wiight,  which  so  nearly  involves  some  of 

(1 )  See  Broom's  Legal  Maxims,  2nd  (4)  11  M.  &  W.  236. 
ed.  pp.  190—193.  K5)  t2  Q.  B.  877. 

(2)  6  E.  R.  479  (2  East,  469).  (6)  10  Ad.  &  El.  593. 

(3)  14  R.  B.  718  (5  Taunt.  143). 
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the  principles  upon  which  this  case  must  be  decided,  that  we  think  it 
will  be  more  convenient  to  reserve  our  judgment  until  after  the 
argument  of  that  rule. 

Forman  v.  Wright  was  an  action  of  debt. 

The  first  count  was  upon  a  promissory  note  for  32/.  6*.  lOd.  made 
by  the  defendant  on  the  7th  of  November,  1849,  payable  to  the 
plaintiff  or  order,  on  demand.  The  second  count  was  upon  an 
account  stated. 

To  the  first  count,  the  defendant  pleaded, — first,  a  traverse  of  the 
making  of  the  note. 

Secondly,  as  to  212.  11*.  lid.,  parcel  &c,  that  as  to  that  sum, 
the  defendant,  before  the  commencement  of  the  suit,  and  before 
the  making  of  the  note  in  the  first  count  mentioned,  to  wit,  on  &c.,  was 
indebted  to  one  William  Fawcett  in  a  certain  sum  of  money,  to  wit, 
the  sum  of  102.  14s.  lid.  and  no  more,  for  the  price  and  value  of 
goods  by  the  said  William  Fawcett  before  then  sold  and  delivered 
to  the  defendant,  and  that  the  said  William  Fawcett,  to  wit,  on  &c., 
died  intestate :  that,  before  the  making  of  the  said  supposed  promis- 
sory note  in  the  first  count  mentioned,  and  before  the  commence- 
ment of  the  suit,  and  after  the  death  of  the  said  William  Fawcett, 
to  wit,  on  &c,  letters  of  administration  of  the  goods  and  chattels  of 
the  said  William  Fawcett  were  duly  granted  to  one  Elizabeth 
Fawcett:  that  the  plaintiff,  after  the  death  of  the  said  William 
Fawcett,  and  after  the  granting  of  the  said  letters  of  administration, 
and  before  the  making  of  the  said  note  in  the  said  first  count 
mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on  &c, 
was  duly  appointed  agent  of  the  administratrix,  Elizabeth  Fawcett, 
to  act  on  her  behalf  in  respect  of  such  administration :  that  the 
plaintiff,  being  *such  agent  as  aforesaid,  before  the  making  of  the 
said  note,  and  before  the  commencement  of  this  suit,  fraudulently, 
deceitfully,  and  falsely  represented  to  the  defendant  that  there 
was  due  from  the  defendant  to  the  said  William  Fawcett,  before 
and  at  the  time  of  his  death,  and  was  then,  and  still  remained, 
due  to  the  administratrix  of  the  said  William  Fawcett,  the  sum  of 
822.  6*.  10d.;  and  the  plaintiff  then  demanded  of,  and  by  means 
of  such  representation  as  aforesaid  induced  and  prevailed  upon 
the  defendant  to  make  and  deliver,  and  the  defendant  did 
then  make  and  deliver  to  the  plaintiff  the  said  note  in  the 
first  count  mentioned,  as  and  for  the  payment  and  discharge 
of  the  said  sum  so  alleged    to  be  due  as  aforesaid  to  the  said 


vol.  lxxxvii.]    1851.     C.  P.     11  C.  B.  489—490. 


787 


William  Fawcett  in  his  lifetime,  and  to  the  said  Elizabeth  Fawcett 
after  the  death  of  the  said  William  Fawcett :  that,  so  far  as  relates 
to  the  sum  of  21Z.  11*.  lid.,  parcel  of  the  said  sum  of  82Z.  6*.  lOd. 
in  that  count  mentioned,  there  never  was  any  value  or  consideration 
whatever  for  the  making  and  delivery  of  the  said  promissory  note 
to  the  plaintiff:  and  that  the  plaintiff  then  held,  and  always  held, 
and  still  holds  the  same,  as  far  as  relates  to  the  sum  of  212.  lis.  lid., 
without  any  value  or  consideration  whatever.     Verification. 

Thirdly,  payment  of  1(M.  14*.  lid.  into  Court,  in  satisfaction  of 
the  residue  ;  fourthly,  fraud  and  covin. 

The  plaintiff  replied  de  injuria  to  the  second  plea,  damages  vitro, 
to  the  third,  and  joined  issue  on  the  fourth  plea. 

The  pleas  to  the  second  count  became  immaterial. 

The  cause  was  tried  before  Lord  Campbell,  Ch.  J.,  at  the  last  Spring 
Assizes  at  Maidstone.  It  was  proved,  and  found  by  the  jury,  that 
10Z.  14*.  lid.  was  all  that  was  due  from  the  defendant  to  William 
Fawcett,  and  that  the  defendant  had  been  induced  to  give  the  note 
for  82Z.  6*.  lOd.  by  the  plaintiff's  representation  that  the  whole 
was  due;  but  the  jury  found  that  that  representation,  *  though 
false  in  fact,  was  made  under  a  mistake,  and  without  fraud. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  essence  of  the 
plea  was,  that  the  defendant  had  been  misled  by  a  false  and 
fraudulent  representation,  and  consequently  that  it  was  not 
supported  by  the  evidence.  For  the  defendant,  it  was  contended 
that  the  allegation  that  the  representation  was  made  fraudulently 
and  deceitfully  was  immaterial,  and  that  the  substance  of  the  plea 
was,  failure  of  consideration  except  as  to  102.  14*.  lid. 

The  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  him  on  the  second  issue,  if  the  Court  should  be  of  opinion  that 
the  plea  was  proved. 


Southall 
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Montagu  Cliambers,  in  Easter  Term  last,  obtained  a  rule  nisi 
accordingly.  He  cited  Bayley  on  Bills  (i),  Barber  v.  Backlwuse  (2), 
and  Ledger  v.  Ewer  (3). 


BramweU,  on  a  subsequent  day,  showed  cause : 

The  evidence  did  not  support  the  plea.    The  essence  of  the  plea 
is,  that  the  note  was  procured  from  the  defendant  by  a  fraudulent 


(1)  6th  ed.  p.  498. 

(2)  Peake,  N.  P.  C.  CI ;  3rd  ed.  86. 

B.B. — VOL.  LXXXVII. 


(3)  Peake,  N.  P.  G.  216;  3rd  ed. 
283. 
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and  deceitful  representation  on  the  part  of  the  plaintiff.  The 
words  "  fraudulently,  deceitfully,  and  falsely  "  amount  together  to 
an  allegation  of  deceitful  falsity  ;  and  they  cannot  be  severed. 

(Williams,  J. :  Suppose  you  strike  out  all  the  three  words,  would 
not  the  plea  still  afford  a  good  defence  ?    Darnell  v.  Williams  (l).) 

The  Court  will  not  strike  out  words  if  by  so  doing  the  plea  will  be 
rendered  bad.  If  the  words  imputing  fraud  be  expunged,  it  will  be 
left  in  dubio  whether  the  note  was  given  in  ignorance  of  the  facts 
or  the  law.  If  this  had  been  a  money  payment,  it  clearly  could 
not  have  been  *  recovered  back. 

(Crbsswbll,  J. :  Why  not  ?) 

In  Stevens  v.  Lynch  (2),  the  drawer  of  a  bill  of  exchange,  knowing 
that  time  had  been  given  by  the  holder  to  the  acceptor,  but  appre- 
hending that  he  was  still  liable  upon  the  bill,  in  default  of  the 
acceptor,  three  months  after  it  was  due,  said  that  he  knew  he  was 
liable,  and,  if  the  acceptor  did  not  pay  it,  he  would :  and  it  was 
held  that  he  was  bound  by  such  promise.  Bell  v.  Gardiner  (3)  was 
the  case  of  a  security  given  in  ignorance  of  the  facts. 

Montagu  Chambers  and  Horn,  in  support  of  the  rule : 

This  is  simply  a  plea  of  partial  failure  of  consideration ;  and  the 
fact  relied  on  to  show  such  failure  of  consideration,  is,  that  the  note 
was  obtained  from  the  defendant  upon  a  mistaken  representation 
of  the  extent  of  his  liability.  The  words  imputing  fraud,  deceit, 
and  falsehood,  may  all  be  rejected,  without  in  any  degree  impairing 
the  validity  of  the  plea.  There  are  many  cases  in  which  it  has 
been  held,  that,  where  money  has  been  paid  under  a  mistake  or 
misrepresentation  of  fact  or  law,  the  party  paying  it  may  recover  it 
back.  In  Bell  v.  Gardiner,  it  was  expressly  held  that  a  negotiable 
security  given  by  a  party  in  satisfaction  of  a  liability  from  which 
he  was  discharged  in  law, — in  ignorance  of  the  facts  which  constituted 
such  discharge,— cannot  be  enforced  against  him,  though  he  may 
have  had  the  means  of  knowing  those  facts.  The  same  principle 
has  been  laid  down  with  respect  to  adjustments  of  losses  upon 
policies  of  insurance  :  Hogg  v.  Gouldney  (i) ;  Rogers  v.  Maylor  (s) ; 
Herbert  v.  Champion  (6). 

(1)  19  R.  R.  694  (2  Stark.  N.  P.  0.  (4)  Park  on  Insurance,  8th  ed.  p. 
166).  266. 

(2)  12  East,  38.  (5)  lb.  267. 

(3)  61  R.  R.  443  (4  Man.  &  G.  11).  (6)  10  R.  R.  657  (1  Camp.  134). 
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Jebvis,  Ch.  J. : 

In  the  case  last  argued,  Forman  v.  *  Wright,  I  think  the  rule  must 
be  made  absolute.     The  jury  found  that  the  plaintiff,  without  fraud, 
made  a  misrepresentation,  by  which  the  defendant  was  induced  to 
give  him  the  promissory  note  declared  on.    The  plea  alleges  that 
the  defendant  was  indebted  to  one  Fawcett  in  the  sum  of  101. 14a.  11(2., 
and  no  more;  that  the  plaintiff  fraudulently,  deceitfully,  and  falsely 
represented  to  the  defendant  that  there  was  due  from  the  defendant 
to  Fawcett  the  sum  of  322.  6s.  10d.,  and  then  demanded  of,  and  by 
means  of  such  representation  as  aforesaid  induced  the  defendant  to 
deliver  to  him  the  note  in  the  first  count  mentioned.    The  question 
is,  whether  the  facts  so  found  by  the  jury  support  the  plea.    It  is 
clear  that  they  do  not,  unless  the  plea  would  be  good,  the  words 
"  fraudulently  and  deceitfully "  being  struck  out.     If  in  showing 
the    ground    of    the     alleged     partial    failure    of    consideration, 
it  would  be  enough  to  state  that  the  note  was  obtained  by  any 
misrepresentation,  whether  of  law  or  of  fact,  going  to  the  amount 
of  consideration,  the  plea  would  clearly  be   good    without   those 
words.      Upon    consideration,    I     am    of    opinion    that    a    plea 
alleging  a  failure  of  consideration,  may  be  supported  as  well  by 
showing  that  the  bill  or  note  was  obtained  by  a  misrepresentation 
of    law,    as    by    a    misrepresentation    of    fact.     A    bill   or  note 
prima  facie  imports   consideration;   and   it   is   not   enough  in  a 
plea  of  want  of  consideration  merely  to  say  that  the  defendant  never 
had  any  value  or  consideration ;  the  plea  must  go  on  to  aver  the 
circumstances  which  show  that  there  was  no  consideration.    Want  of 
consideration  is  altogether  independent  of  knowledge  either  of  the 
facts  or  the  law.     I  apprehend  a  man  might  say,  that,  in  adding  up 
an  account,  he  erroneously  supposed  himself  to  be  indebted  in  1002., 
whereas  in  truth  102.  only  was  due  :  that,  in  the  case  of  a  bill  or  note, 
would  be  a  good  plea  of  want  of  consideration  except  as  to  102.     How 
does  that  case  differ  from  the  present,  before  the  matter  has  been 
completed  by  payment  ?    What  the  'defendant  here,  in  substance, 
says,  is,  "  I  was  induced  by  the  plaintiff's  misrepresentation  to 
believe  that  I  was  indebted  to  Fawcett  to  the  extent  of  322.  6*.  10d., 
whereas  in  truth  I  was  indebted  only  to  the  extent  of  102.  14a.  lid. 
I  am  of  opinion  that  a  plea  alleging  a  representation  innocently  false, 
of  a  matter  going  to  the  amount  of  the  consideration,  is  a  good  plea, 
though  the  misrepresentation  might  be  in  a  matter  of  law ;  and 
that  the  facts  proved  and  found  by  the  jury  in  this  case  sustain 
the  plea,  the  words  "  fraudulently  and  deceitfully  "  being  rejected. 
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The  same  principle  will  govern  our  decision  in  Southatt  v.  Rigg. 
That  also  was  an  action  upon  a  promissory  note.     The  plea,  as  it 
originally  stood,  stated  that  there  never  was  any  value  or  considera- 
tion for  the  making  &c.  of  the  note,  and  that  it  was  made  for  the 
accommodation  of  the  plaintiff.    It  appearing  at  the  trial  that  the 
note  was  not  given  for  the  plaintiff's  accommodation,  but  that 
the  defendant  had  been  induced  to  give  it  by  an  incorrect  repre- 
sentation made  by  the  plaintiff  that  the  defendant  was  liable  to 
pay  a  certain  sum,  the  defendant  obtained  leave  to  amend,  and  the 
plea  was  accordingly  amended  by  striking  out  the  words  "  for  the 
accommodation  of  the  plaintiff,"  and  alleging  that  the  note  was 
obtained  from  the  defendant  by  the  plaintiff  upon  a  representation 
made  by  the  plaintiff  to  the  defendant  that  there  was  then  due  and 
owing  from  the  defendant  to  the  plaintiff  a  large  sum  of  money,  to 
wit,  the  sum  in  the  note  specified,  as  and  for  the  deficiency  in  the 
amount  of  certain  dividends  payable  to  the  plaintiff  under  and  by 
virtue  of  a  certain  indenture  of  apprenticeship  theretofore  made 
between  the  plaintiff  and  the  defendant ;  whereas  in  truth  and  in 
fact  no  such  sum  of  money,  or  any  part  thereof,  was  ever  due  and 
owing  by  the  defendant  to  the  plaintiff  as  aforesaid,  or  otherwise. 
Upon  the  discussion  of  the  rule  in  this  case,  the  question  for  the 
decision  of  the  Court  was,  whether,  upon  the  plea  as  *  amended, 
and  upon  the  evidence,  the  defendant  was  entitled  to  the  verdict. 
It  appears  from  the  evidence,  that  the  plaintiff  did  represent  to  the 
defendant  that  he  was  liable  to  pay  the  money,  whereas  in  truth  he 
was  not;  and  that  the  defendant  made  and  delivered  the  note  declared 
on  upon  the  faith  of  that  misrepresentation.    Inasmuch,  therefore,  as 
the  plea  would  have  been  good  if  it  had  expressly  alleged  that  the 
misrepresentation  complained  of  was  upon  a  matter  of  law,  I  am  of 
opinion  that  the  amendment  was  properly  made.    It  was  suggested 
in  argument  that  the  defendant  was  morally  bound  to  pay  the  money, 
and  that  that  would  be  a  sufficient  consideration.    But  the  note  was 
not  in  fact  given  for  that  consideration.    It  was  further  suggested  that 
the  giving  up  of  the  first  note  for  771.  was  a  sufficient  consideration 
for  the  second  note.    But  the  second  note  was  not  in  reality  given  by 
way  of  compromise  for  the  first,  but  in  substitution, — the  whole,  in  fact, 
was  one  transaction.    If  the  first  note  was  without  consideration, 
the  second  was  equally  so.    I  think  the  rule  must  be  made  absolute. 


Crbsswell,  J. : 

I  am  entirely  of  the  same  opinion.     The  plea  in  Forman  v. 
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Wright  is  in  substance  a  plea  of  absence  of  consideration  to  a 
certain  amount.  The  decision  the  Court  now  come  to  does  not  in 
any  degree  interfere  with  the  doctrine  that  a  small  consideration 
may  sustain  a  larger  promise.  Where  there  is  a  promise  to  pay  a 
certain  sum,  all  being,  as  in  this  case,  supposed  to  be  due,  each 
part  of  the  money  expressed  to  be  due  is  the  consideration  for  each 
part  of  the  promise ;  and  the  consideration  as  to  any  part  failing, 
the  promise  is,  pro  tanto,  nudum  pactum.  The  rules  of  pleading 
require  that  a  plea  of  no  consideration,  to  a  bill  or  note,  which 
primd  facie  imports  consideration,  shall  show  how  the  want  of  con- 
sideration arises.  In  the  present  case  it  is  shown  *thus, — by  a 
statement  that  the  note  was  obtained  from  the  defendant  by  the 
plaintiff  by  a  false  representation  that  322.  6s.  lOd.  was  due,  when 
in  fact  KM.  14a.  lid.  only  was  due.  The  plea,  it  is  true,  goes  on 
to  state  that  that  representation  was  made  fraudulently  and  deceit- 
fully. It  was  enough,  however,  that  the  representation  was  untrue ; 
and,  whether  the  misrepresentation  was  in  a  matter  of  fact  or  of 
law,  is  quite  immaterial.  The  consideration  for  the  note  failed  as 
to  so  much  as  the  misrepresentation  applied  to. 

The  decision  in  Forman  v.  Wright  necessarily  involves  that  of 
Southatt  v.  Rigg  also. 
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Williams,  J. : 

The  plea  in  Forman  v.  Wright  is  a  perfectly  good  plea  of  partial 
failure  of  consideration.  It  was  not  necessary  to  the  validity  of 
that  plea,  that  the  representation  therein  alleged  should  have  been 
stated  to  be  fraudulent  and  deceitful ;  nor  was  it  necessary  to  prove 
it.  Enough  of  the  plea  was  proved  to  entitle  the  defendant  to  a 
verdict  on  that  issue. 

I  also  agree  with  the  rest  of  the  Court,  that  the  same  principle 
must  govern  Southall  v.  Higg. 


Talfourd,  J.,  concurred. 


Rules  absolute. 
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1861.  MARSHALL   r.   The  YORK,   NEWCASTLE,   and 

N—'  BERWICK   RAILWAY   COMPANY  (1). 

[  655  1  (1 1  C.  B.  655-665 ;  S.  C.  21  L.  J.  C.  P.  34 ;  16  Jur.  124 ;  18  L.  T.  94.) 

A  declaration  in  case  against  a  Railway  Company  for  the  loss  of  a 
passenger's  luggage,  stated  that  the  defendants  received  the  passenger  to 
be  safely  carried,  together  with  his  luggage,  "  for  reward  to  the  defendants 
in  that  behalf ;  "  it  then  alleged  that  it  was  the  defendants'  duty  safely  and 
securely  to  carry  the  plaintiff  and  his  luggage,  and  averred  a  breach  of  that 
duty,  whereby  the  luggage  was  lost : 

Held,  that  the  action  being  founded  on  the  breach  of  duty,  and  not  on 
contract,  it  was  not  necessary  to  allege  or  to  prove  that  the  reward  was  to 
be  paid  by  the  plaintiff;  but  that  the  plaintiff  was  entitled  to  recover, 
although  it  appeared  that  the  fare  was  paid  by  the  plaintiff's  master,  with 
whom  he  was  travelling  at  the  time. 

And,  8emblct  that,  if  the  allegation  in  the  declaration  did  import  that  the 
payment  was  to  be  made  by  the  plaintiff,  the  payment  by  his  master  on 
his  behalf,  would  be  a  payment  by  the  plaintiff. 

This  was  an  action  upon  the  case  brought  by  the  plaintiff  to 
recover  from  the  defendants,  the  York,  Newcastle,  and  Berwick 
Railway  Company,  damages  for  the  loss  of  a  portmanteau  containing 
articles  of  wearing  apparel. 

The  declaration  stated  that  the  defendants,  before  and  at  the 
time  of  the  committing  of  the  grievances  thereinafter  mentioned, 
were  the  owners  and  proprietors  of  a  certain  railway,  to  wit,  the 
Newcastle  and  Berwick  Railway,  and  of  certain  carriages  used  by 
them  for  the  carriage  and  conveyance  of  passengers,  goods,  and 
chattels  in,  upon,  and  along  the  said  railway,  and  in,  upon,  and 
along  certain  other  railways,  from  a  certain  place,  to  wit,  Darling- 
[  *656  ]  ton,  to  a  certain  other  place,  to  wit,  London,  for  *hire  and  reward 
to  them,  the  defendants,  in  that  behalf ;  that  thereupon  the  plain- 
tiff, theretofore,  to  wit,  on  &c,  at  the  request  of  the  defendants, 
became  and  was  a  passenger  in  one  of  their  said  carriages,  to  be  by 
them  safely  and  securely  carried  and  conveyed  thereby,  together 
with  his  luggage,  on  a  certain  journey  along  the  said  railways,  to 
wit,  from  Darlington  aforesaid,  to  London  aforesaid,  for  reward  to 
the  defendants  in  that  behalf ;  that  the  defendants  then  received 
the  plaintiff  as  such  passenger  as  aforesaid,  together  with  his 
luggage,  to  wit,  a  certain  portmanteau  containing  divers  goods  of 
the  plaintiff,  to  wit,  &c.  &c. ;  and  that  thereupon  it  then  became 

(1)  See  Austin   v.    O.    W.   Ry.  Co.  Q.B.  6;  Kelly  v.  Metropolitan  Railway 

(1867)  L.  R.  2  Q.  B.  442;  Meux  v.  Great  Co.  [1895]  1  Q.  B.  944,  64  L.  J.  Q.  B. 

Eastern  Railway  Co.  [1895]  2  Q.  B.  387,  568.      The    principal  case  has    been 

64  L.  J.  Q.  B.  657 ;  Taylor  v.  Man-  expressly  followed  in  America :  Ames 

Chester,  Sheffield  and  Lincolnshire  Rail-  y.  Union  R.  Co.  (1875)  117  Mass.  541. 

way  Co.  [1895]  1  Q.  B.  134,  64  L.  J.  —J.  G.  P. 
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and  was  the  duty  of  the  defendants  to  use  due  and  proper  care  that     Marshall 

the  plaintiff  and  his  luggage  should  be  safely  and  securely  carried    the  York, 

and  conveyed  by,  upon,  and  along  the  said  railway  as  aforesaid,  Newcastle, 

from  Darlington   aforesaid   to  London   aforesaid  ;   but  that  the  ^  Berwick 

Railway  Co 
defendants  did  not  use  due  care  in  that  behalf,  and  that,  by  their 

carelessness,  negligence,  and    default,  the  said  luggage  became 

wholly  lost  to  the  plaintiff,  &c. 

The  defendants  pleaded :  first,  Not  guilty ;  secondly,  that  the 
plaintiff  did  not  become,  nor  was  he,  a  passenger  in  one  of  the 
carriages  of  the  defendants,  to  be  by  them  safely  and  securely 
carried  thereby,  with  his  luggage,  on  the  said  journey,  modo  et 
formd  ;  thirdly,  that  the  defendants  did  not  receive  the  said 
luggage  of  the  plaintiff  for  the  purpose  in  the  declaration  mentioned 
modo  et  formd ;  concluding  to  the  country. 

The  cause  was  tried  before  Jervis,  Gh.  J.,  at  the  sittings  at 
Westminster  after  the  last  Term.  It  appeared  that  the  plaintiff 
was  valet  to  Lord  Adolphus  Vane,  that,  in  the  month  of  September, 
1850,  he  was  travelling  to  London  with  his  master,  that  the  port- 
manteau in  question  was  placed  in  the  railway  train  at  Darlington, 
and  lost  on  the  road.  It  appearing,  however,  upon  the  evidence  of 
Lord  Adolphus  Vane,  that  his  Lordship  had  himself  taken  *and  t  *657  3 
paid  for  the  tickets  for  himself  and  his  servant,  it  was  submitted, 
on  the  part  of  the  defendants,  that,  the  action  being  founded  upon 
contract,  and  the  contract  having  been  made  with  the  master,  the 
master  and  not  the  servant  should  have  sued. 

The  Lord  Chief  Justice  nonsuited  the  plaintiff,  reserving  to  him 
leave  to  move  to  enter  a  verdict  for  8(M., — the  agreed  value  of  the 
portmanteau  and  its  contents, — if  the  Court  should  be  of  opinion 
that  the  action  was  well  brought. 

Humjrey,  accordingly,  on  a  former  day  in  this  Term,  obtained 
a  rule  nisi.  He  referred  to  GladweU  v.  Steggall  (l)  and  Skinner  v. 
The  London,  Brighton  and  South  Coast  Railway  Company  (2). 

Knoules  and  Hugh  Hill  now  showed  cause  : 

This  is  an  action  founded  upon  a  contract :  Newberry  v.  Colvin(z). 

The  declaration  alleges  that  the  defendants,  in  consideration  of 

hire  and  reward  to  them  (which  must  necessarily  intend  to  be  paid 

by  the  plaintiff),  undertook  safely  and  securely  to  carry  the  plaintiff 

(1)  53  R.  B.  257  (5  Bing.  N.  C.  733).  (3)  33  B.  B.  437  (7  Bing.  190). 

(2)  82  B.  B.881  (5  Ex.  787). 
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and  his  luggage  ;  and  then  alleges  a  breach  of  that  contract.  So 
much  is  this  in  the  nature  of  an  action  of  contract,  that,  accord- 
ing to  Powell  v.  Lay  ton  (l),  overruling  Govett  v.  Radnidge  (2),  the 
non-joinder  of  a  party  as  defendant  would  have  been  pleadable  in 
abatement  formerly.  Sir  Jambs  Mansfield,  in  that  case,  says : 
"  The  duty  of  a  servant,  or  the  duty  of  an  officer,  I  understand ; 
but  the  duty  of  a  carrier  I  do  not  understand,  otherwise  than  as 
that  duty  arises  out  of  his  contract." 


(Williams,  J. 
Shipton  (8).) 


All  the  authorities  are  considered  in   Pozzi  v. 


Although,  at  first  sight,  that  would  seem  to  be  an  authority 
[  *658  ]  *against  the  defendants,  it  will  be  found  upon  a  closer  inspection  to 
have  no  material  bearing  here.  There  was  no  allegation  there, 
that  the  goods  were  delivered  at  the  request  of  the  defendants.  The 
ground  of  the  decision  appears  from  the  judgment  delivered  by 
Fattbson,  J.  *  *  The  declaration  here  is  in  the  same  form  as 
in  Breiherton  v.  Wood.  In  that  case,  the  party  bringing  the  action 
was  the  party  with  whom  the  contract  was  made,  and  by  whom  the 
goods  were  delivered  to  the  carrier.  Here,  the  plaintiff  had  nothing 
whatever  to  do  with  the  contract  with  the  Company. 

(Williams,  J. :  It  was  an  action  upon  the  custom  of  the  realm, 
for  failure  in  performance  of  a  public  duty.  The  foundation  of  the 
action  against  a  surgeon  for  negligence,  is,  not  the  contract  or 
employment,  but  the  breach  of  a  public  duty.) 

The  subject  is  very  much  discussed  in  Ross  v.  Hill  (4),  where  the 
judgment  of  Tindal,  Gh.,  shows  that  the  degree  of  care  is  different 
in  the  case  of  a  gratuitous  bailee  from  that  which  is  required  from 
a  bailee  for  reward. 

(Williams,  J. :  In  Pippin  v.  Sheppard  (5),  it  was  held  not  to  be  a 
[  *669  ]  ground  of  demurrer  to  a  declaration  *in  an  action  on  the  case  by  a 
man  and  his  wife  against  a  surgeon,  for  an  injury  to  the  wife  by 
reason  of  the  defendant's  improper  and  unskilful  treatment,  that  it 
is  not  stated, — in  the  averment  that  the  defendant  was  retained 
and  employed  as  surgeon  for  reward  to  be  to  him  paid, — by  whom 
he  was  so  retained,  or  by  whom  he  was  to  be  paid :  it  is  enough  to 
aver  that  the  defendant  was  retained  as  a  surgeon,  and  entered 


(1)9R.  B.  630  (2  Bos.  &  P.  N.  B. 
365). 

(2)  6  B.  B.  539  (3  East,  62). 


(3)  47  B.  B.  802  (8  Ad.  &  El.  963). 

(4)  2  0.  B.  877. 

(5)  25  R  B.  746  (11  Price,  400). 
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upon  the  cure.    Chief  Baron  Richards  there  says :  "  I  am  really  at  Marshall 

a  loss  to  know  how  any  declaration  should  be  framed  in  this  case  so  Thb  York, 

as  to  be  right,  if  this  be  wrong.    The  defendant,  being  a  surgeon,  ^bwoabtlh, 

undertakes  to  the  public  to  cure  wounds  and  other  ailments  of  the  Berwick 

Rattwat  fo 

human  system,  and  professes  himself  ready  to  be  employed  by  any 
one  for  that  purpose.  The  declaration  states  that  he  was  as  a 
surgeon  employed,  for  a  reasonable  reward,  to  attend  and  cure  this 
patient,  that  he  entered  on  the  treatment,  &c.  It  is,  therefore,  I 
think,  sufficiently  stated  that  the  defendant  undertook  the  cure. 
Then,  negligence  and  improper  treatment  are  charged,  and  the 
injurious  effects  of  such  misconduct  are  averred.  The  question, 
then  is,  to  whom  was  the  injury  done  ?  If  a  stranger  had  sent  the 
defendant  as  a  surgeon  to  cure  this  woman,  undertaking  to  pay 
him  for  his  attendance,  he  would  not  be  entitled  to  recover  or  sue 
for  damage  and  injury  done  to  her,  in  consequence  of  the  surgeon's 
negligence  and  want  of  skill.  From  the  necessity  of  the  thing, 
the  only  person  who  can  properly  sustain  an  action  for  damages 
for  an  injury  done  to  the  person  of  the  patient,  is,  the  patient 
himself ;  for,  damages  could  not  be  given  on  that  account  to  any 
other  person,  although  the  surgeon  may  have  been  retained  and 
employed  by  him  to  undertake  the  cure.  The  party  employing 
the  surgeon  can  have  nothing  to  do  with  this  action.") 

No  doubt,  the  servant  might  maintain  an  action  against  the  Com- 
pany for  a  personal  injury,  such  as,  the  breaking  of  a  leg,  or  *the  t  *660  3 
like.  But,  here,  the  master,  who  may  be  said  to  have  been 
intrusted  with  the  portmanteau,  and  who  made  the  contract,  is  the 
only  proper  person  to  sue  for  a  breach  of  it.  It  may  be  said  that 
this  doctrine  would  impose  undue  hardship  on  the  servant ;  but 
there  are  many  difficulties  arising  from  the  relation  of  master  and 
servant,  for  which  the  law  affords  no  remedy :  some  of  these  are 
illustrated  by  the  cases  of  Priestley  v.  Fowler  (l)  and  Hutchinson  v. 
The  York,  Newcastle,  and  Berwick  Railway  Company  (2).  The 
allegation  in  the  declaration  clearly  was  not  proved. 

Humfrey  and  Willes,  in  support  of  the  rule  : 

It  is  difficult  to  see  how  the  declaration  in  this  case  could  have 

been  framed  otherwise  than  it  is.     It  is  like  that  in  Wyld  v.  Pick- 

Jbrd(d).    The  Company  undertook  safely  to  carry  the  plaintiff's 

(1)  3  M.  &  W.  1.  (3)  58  B.  E.  775  (8  M.  &  W.  443). 

(2)  82  R.  B.  697  (5  Ex.  343). 
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Marshall    portmanteau,  for  reward, — no  matter  by  whom  to  be  paid ;  and, 

The  York,     in  the  performance   of    that   duty,   they    were    guilty    of    negli- 

N^£TLB'    8ence-     That  iB  exactly  the  case  of  Gladwell  v.  Steggall  (]).     [They 

Berwick      cited  the  case.1     The  real  liability  of  the  defendants  arises,  no 
Railway  Co.  J  J  ' 

[  661  ]  doubt,  out  of  their  being  common  carriers.  The  fallacy  is  in 
supposing  that  "  for  reward  "  necessarily  means,  for  reward  "  to  be 
paid  by  the  plaintiff."  And,  if  it  were  necessary,  a  payment  by 
the  master,  in  pursuance  of  a  stipulation  tacitly  entered  into  with 
the  servant  at  the  time  of  hiring,  is  a  payment  by  the  servant.  If 
necessary,  the  words  "  for  hire  and  reward "  might  have  been 
omitted.  The  declaration  alleges  that  the  Company  received  the 
portmanteau  as  common  carriers ;  and  they  would  not  be  the  less 
liable  for  the  negligent  loss  of  it,  because  they  carried  it  gratuitously. 
In  the  case  of  the  surgeon,  there  would  be  nothing  to  prevent 
the  parent  from  maintaining  an  action  on  the  contract,  and 
the  child  from  having  another  action  for  the  breach  of  duty. 
Suppose,  here,  the  plaintiff,  besides  the  loss  of  his  portmanteau, 
had  suffered  amputation  of  a  limb  through  the  carelessness  of  the 
defendants, — by  whom  would  the  action  for  that  have  been  brought? 

(Jervis,  Gh.  J. :  Mr.  Hill  admits  that  in  that  case  the  servant 
must  have  sued. 

Hill :  The  master  could  of  course  maintain  no  action  for  the 
personal  suffering  of  his  servant.) 

Jervis,  Gh.  J. : 

I  am  of  opinion  that  the  rule  must  be  made  absolute  to  enter  a 
[  *662  ]  verdict  for  the  plaintiff  for  the  *damages  agreed  upon  at  the  trial. 
Three  points  have  been  incidentally  made  in  the  course  of  the 
argument.  In  the  first  place,  it  is  said,  that,  under  the  circum- 
stances of  this  case,  no  action  will  lie  by  the  plaintiff  against  these 
defendants,  whatever  the  form  of  the  declaration.  But  the  admis- 
sions made  in  the  course  of  the  argument,  and  the  authorities 
cited,  place  the  defendants  in  a  difficulty ;  for,  it  is  conceded,  and 
indeed  the  concession  could  not  have  been  avoided,  that,  if,  under 
the  same  circumstances,  the  plaintiff  had  sustained  the  loss  of  a 
limb,  or  any  other  personal  injury,  he  alone  could  have  sued.  It 
is  said  that  that  is  because  the  master  could  not  maintain  an  action 
in  respect  of  the  personal  suffering  of  the  servant,  though  he  might 
in  respect  of  the  loss  of  service.    But,  upon  what  principle  does 

(1)'53  R.  R.  257  (o  Bing.  N.  C.  733 ;_  8  Soott,  60). 
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the  action  lie  at  the  suit  of  the  servant  for  his  personal  suffering  ?    Marshall 
Not  by  reason  of  any  contract  between  him  and  the  Company,  but    the  York, 
by  reason  of  a  duty  implied  by  law  to  carry  him  safely.     If,  under   Newcastle, 
the  circumstances  of  this  case,  the  plaintiff  could  have  recovered      Berwick 
in  respect  of  a  personal  injury  sustained  by  him,  there  is  no  reason 
why  he  should  not  also  recover  in  respect  of  the  loss  of  his  luggage. 
The  breach  of  duty  is  the  same  in  the  one  case  as  in  the  other. 
The  action  therefore  will  lie,  if  the  cause  of  action  be  properly 
alleged  in  the  declaration.    But  it  has  been  contended,  on  the  part 
of  the  defendants,  that  the  form  of  the  declaration  in  this  case  so 
ties  up  the  plaintiff,  and  restricts  the  liability  of  the  defendants, 
that  this  action  cannot  be  maintained;    because  the  declaration 
alleges  that  the  defendants  received  the  plaintiff  and  his  luggage 
to  be  carried  for  reward  to  them  in  that  behalf, — which  means, 
according  to  the  authorities,  to  be  paid  by  the  plaintiff.     To  that 
argument,  there  are  two  answers.     In  the  first  place,  there  is  no 
denial  on  the  record ;  for,  a  traverse  vwdo  et  formd  substantially 
denies  merely  the  allegation  traversed  ;  and  therefore  the  traverse 
of  the  receipt  of  the  *plaintiff  and  his  luggage,  to  be  carried  for       [  *663  3 
hire  and  reward,  by  the  defendants,  did  not  put  in  issue  by  whom 
the  reward  was  to  be  paid.     And,  further,  if  that  were  put  in  issue, 
the  words  of  the  allegation  must  be  construed  with  reference  to  the 
rest  of  the  declaration.     If  payment  by  the  plaintiff  be  necessary, 
the  general  allegation  that  the  defendants  undertook  to  carry  the 
plaintiff  and  his  luggage  for  hire  and  reward,  will  be  understood  to 
mean,  to  be  paid  by  the  plaintiff.     But,  if  the  liability  of  the  defen- 
dants arises,  not  from  the  contract,  but  from  a  duty,  it  is  perfectly 
unimportant  by  whom  the  reward  is  to  be  paid;  for,  the  duty 
would  equally  arise,  though  the  payment  was  by  a  stranger.    I 
therefore  think,  that,  upon  the  proper  construction  of  the  declara- 
tion, the  objection  does  not  arise.     It  becomes   unnecessary  to 
advert  to  the  point  suggested  by  Mr.  Willea,  that  the  payment  by 
the  master  on  the  servant's  behalf  was  a  payment  by  the  servant 
sufficient  to  sustain  the  averment,  even  construing  it  as  it  was 
contended  on  the  part  of  the  defendants  it  ought  to  be  construed. 
The  rule  must  be  absolute. 

Williams,  J.  (l) : 

I  am  of  the  same  opinion.    The  case  was,  I  think,  put  upon  the 

(1)  Mr.    Justice   Maule    and    Mr.   Justice  Talfourd   were  sitting   in    the 
Court  of  Criminal  Appeal. 
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Marshall  right  footing  by  Mr.  HiM,  when  he  said  that  the  question  turned 

TheYohk,  upon  the  inquiry  whether  it  was  necessary  to  show  a  contract 

Nto^£tle'  between  the  plaintiff  and  the  Railway  Company.    His  proposition 

Berwick  was,  that  this  declaration  could  only  be  sustained  by  proof  of  a 
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contract  to  carry  the  plaintiff  and  his  luggage  for  hire  and  reward 
to  be  paid  by  the  plaintiff,  and  that  the  traverse  of  that  part  of  the 
declaration  involves  a  traverse  of  the  payment  by  the  plaintiff.  I 
am  of  opinion  that  there  is  no  foundation  for  that  proposition.  It 
seems  to  me  that  the  whole  current  of  authorities,  beginning  with 
Govett  v.  Radnidge  and  ending  with  Pozzi  v.  Shipton,  establishes 
[  *664  ]  *that  an  action  of  this  sort  is,  in  substance,  not  an  action  of 
contract,  but  an  action  of  tort  against  the  Com  pan  j,  as  carriers. 
That  being  so,  the  question  is  whether  it  was  necessary  to  allege 
any  contract  at  all  in  the  declaration.  The  earliest  instance  I  find 
of  an  action  of  this  sort,  is  in  Fitzherbert's  Natura  Brevium, 
"  Writ  de  Trespass  sur  le  Case,"  where  it  is  said  (i) :  "  If  a  smith 
prick  my  horse  with  a  nail  &c,  I  shall  have  my  action  upon  the 
case  against  him,  without  any  warranty  by  the  smith  to  do  it  well ; 
for,  it  is  the  duty  of  every  artificer  to  exercise  his  art  rightly  and 
truly  as  he  ought."  There  is  no  allusion  there  to  any  contract. 
That  being  so,  it  seems  to  me  to  follow  that  the  allegation  of  a 
contract  in  a  case  of  this  kind  is  altogether  unnecessary.  Then, 
the  traverse  not  in  terms  involving  a  denial  that  the  payment  of 
hire  and  reward  was  to  be  made  by  the  plaintiff,  does  not  involve 
a  denial  that  the  contract  was  with  the  plaintiff,  unless  that  is 
material  to  the  validity  of  the  declaration.  As,  however,  that 
allegation  clearly  was  not  material,  the  traverse  modo  et  forma  did 
not  make  it  necessary  for  the  plaintiff  to  prove  it.  Even  if  the 
allegation  in  the  declaration  means  only  that  the  plaintiff  and  his 
luggage  were  to  be  carried  for  hire  and  reward  to  be  paid  by  him, 
I  am  of  opinion  that  the  plaintiff  was  entitled  to  the  verdict, 
because  I  think  he  proved  the  issue.  I  incline  to  think  he  proved 
it  in  the  larger  sense  :  the  money,  having  been  paid  on  his  behalf 
by  Lord  Adolphus  Vane,  his  master,  may  fairly  be  said  to  have 
been  paid  by  the  plaintiff.  But  it  is  not  necessary  for  the  disposal 
of  this  case  to  decide  that.  If  the  payment  was  put  in  issue,  all 
that  the  allegation  means,  is,  that  the  reward  was  to  be  paid  by 
some  one:  it  was  unnecessary  to  prove  payment  by  the  plaintiff 
himself.  That  is  abundantly  shown  by  the  case  of  Pippin  v. 
Sheppard  (a),  to  which  I  referred  in  the  course  of  the  argument, 

(1)  P.  94  D.  (2)  25  R.  B.  746  (11  Price,  400). 
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where  the  Court  got  rid  of   the  demurrer  by  *holding  it  to  be    Marshall 

immaterial  by  whom  the  defendant  was  retained,  or  by  whom  he  The  York, 
was  to  be  paid  for  his  attendance.    Assuming  the  traverse  here  to     E¥^dTLK' 

involve  a  denial  of  the  reward,  the  allegation  was  amply  proved.  ra^lwat'co 

Ride  absolute.  [  *666  ] 

DOE  d.   CORNWALL  v.   MATTHEWS  (l).  mi. 

(11C.  B.  675— 676.)  _ 

The  defendant  entered  as  tenant,  under  a  written  agreement,  on  the  7th         C  675  ] 
of  May,  1850,  but  paid  no  rent:  Held,  that  a  six  months'  notice  to  quit, 
expiring  on  the  7th  of  May,  1851,  was  a  good  notice. 

Ejectment  by  landlord  against  tenant.  At  the  trial  before 
Jervis,  CI).  J.,  at  the  sittings  at  Guildhall  after  the  last  Term,  it 
appeared  that  the  defendant  entered  upon  the  premises,  under  a 
written  agreement,  on  the  7th  of  May,  1850,  at  a  rent  payable 
quarterly.  No  rent  was  ever  paid ;  and,  before  the  expiration  of 
six  months  from  the  date  of  the  agreement,  the  lessor  of  the  plaintiff 
served  the  defendant  with  a  notice  to  quit  on  the  7th  of  May,  1851, 
or  at  the  expiration  of  the  current  year  of  his  tenancy,  treating  it 
as  a  tenancy  commencing  on  the  7th  of  May,  1850. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  notice 
was  insufficient  to  found  an  ejectment  commenced  before  Mid- 
summer Day,  1851:  but  the  Lord  Chief  Justice  over-ruled  the 
objection,  and  a  verdict;  was  found  for  the  lessor  of  the  plaintiff. 

Pearson  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 

He  submitted  that  the  tenancy  commenced  on  the  24th  of  June, 
1850,  relying  upon  the  authority  of  Doe  d.  Holcomb  v.  Johnson  (2), 
(confirmed  by  Parke,  B.,  in  Doe  d.  Savage  v.  Stapleton)  (3),  where 
Lord  Ellenborouoh  *said  :  "  The  notice  to  quit  must  correspond  I  #676  ] 
with  the  commencement  of  the  term.  But,  if  the  tenant  comes  in 
in  the  middle  of  a  quarter,  and  lie  afterwards  pays  his  rent  for  that 
half-quarter,  and  continues  then  to  pay  from  the  commencement 
of  a  succeeding  quarter,  he  is  not  a  tenant  from  the  time  of  his 
coming  in,  but  from  the  succeeding  quarter-day." 

Jervis,  Gh.  J. : 

In  the  case  you  rely  on,  the  tenant  had  paid  for  the  broken 
quarter :  and  Lord  Ellenborouoh  goes  on  to  say,  "  In  this  case, 

(1)  8idebotham    v.    Holland  [1895]  (2)  9RR800(6Esp.  10). 

1  a  B.  378,  383,  388,  04  L.  J.  Q.  B.  (3)  33  B.  R  667  (3  Car.  &  P.  275). 

200,  72  L.  T.  62,  0.  A. 
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Do*  d.       had  Gockett  (the  tenant  under  whom  the  defendant  came  in)  paid 
f.  his  rent  on  the  half-year  commencing  from  the  21st  of  November, 

Matthews,  ^t  WOuld  have  been  a  tenancy  from  the  21st  of  November,  and 
the  notice  to  quit  should  have  corresponded  with  it.  But  here  the 
rent  is  paid  half-yearly,  from  Christmas  ;  that  must  be  therefore 
held  to  be  the  commencement  of  the  tenancy."  That  makes  all  the 
difference.     There  is  no  ground  for  the  rule. 


The  rest  of  the  Court  concurring, 


Rule  refused. 


1851.  COLLINGKIDGE  v.  PAXTON. 

yav'  24'        (11  O.  B.  683—889;   S.  0.  21  L.  J.  0.  P.  39;    10  Jur.  18  ;   2L.  M.  &  P.  654; 
[  683  ]  18  L.  T.  140.) 

The  effect  of  the  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  8.  12,  is,  to 
place  hack-notes  and  money  seized  under  a  fi.  fa.  upon  the  same  footing 
as  goods :  and  therefore,  hank-notes  so  seized  are  not  to  be  treated  as  the 
property  of  the  execution-creditor,  so  as  to  be  available  in  the  sheriffs 
hands  to  satisfy  a  writ  of  fi.  fa.  lodged  with  him  against  such  execution- 
creditor  at  the  suit  of  a  third  person. 

Final  judgment  in  debt  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff,  having  been  signed  for  want 
of  a  plea  on  the  14th  of  June  last,  a  writ  of  fi.  fa.  was  issued  on  the 
16th,  directed  to  the  Sheriff  of  Oxfordshire,  commanding  him  to 
levy  of  the  goods  and  chattels  of  the  defendant  812Z.  15s.,  and 
11.  2*.  for  writ,  warrant,  <fcc,  and  interest*  on  3121.  15*.  at  4  per 
cent,  per  annum  from  the  14th  of  June,  1851,  until  payment, 
besides  &c.     The  writ  was  delivered  to  the  sheriff  for  execution  on' 
the  16th  of  June ;  and,  on  the  18th,  the  sheriff,  by  virtue  of  that 
writ,  seized  certain  bank-notes  and  money  of  the  value  of  313/.  17*., 
the  property  of  the  defendant,  which  still  remained  in  his  custody. 
Before  the  delivery  of  the  above-mentioned  writ  to  the  sheriff, 
viz.  on  the  10th  of  March  last,  a  fi.  fa.  against  the  now  plaintiff, 
at  the  suit  of  Sir  H.  E.  L.  Dryden,  indorsed  to  levy  644/.  16*.  and 
interest  thereon  at  4/.  per  cent,  per  annum  from  the  8th  March,  1851, 
till  paid,  besides  <fcc,   was  delivered   to  the  same  sheriff  to  be 
executed,  and  which  last-mentioned  writ  remained  unexecuted  at 
the  time  of  the  levy  of  the  bank-notes  and  money  under  the  fe^c* 
mentioned  writ,  and  upon  being  ruled  to  return  the  first- mentioned 
writ,  the  sheriff  returned  "  that  immediately  on  the  said  seizure  by 
him  of  the  said  bank-notes  and  coins  respectively,  he  did  under 
and  by  virtue  of  the  said  writ  so  issued  at  the  suit  of  the  said 
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Sir  H.  E.  L.  Dry  den,  seize  and  retain  in  his  hands,  and  specifically 
set  apart  and  appropriate,  the  said  bank-notes  and  coins  respectively 
to  be  paid  to  the  said  Sir  H.  E.  L.  Dry  den,  under  and  according  to 
the  exigency  of  the  said  last-mentioned  *writ,  and  in  part  discharge 
of  the  said  sum  so  to  be  made  thereunder  as  aforesaid,  and  did 
afterwards  pay  and  deliver  the  same  over,  less  10L  6*.  sheriff's 
poundage  thereon,  to  the  said  Sir  H.  E.  L.  Dryden,  in  such  part 
discharge  as  aforesaid;  and  that  therefore  he  had  not  the  said 
money,  with  interest  as  aforesaid,  to  render  to  the  now  plaintiff,  for 
his  debt,  damages,  and  interest,  as  by  the  annexed  writ  he  was 
commanded." 

Hawkins,  on  a  former  day  in  this  Term,  obtained  a  rule  calling 
upon  the  Sheriff  of  Oxfordshire  to  show  cause  why  he  should  not 
pay  over  to  the  plaintiff's  attorney  the  818Z.  17*.  received  by  him 
under  the Ji.  fa.  at  the  plaintiff's  suit,  or  the  sum  of  132.  17 s. ,  being 
the  costs  of  the  cause  of  Collingridge  v.  Paxton,  and  why  he  should 
not  pay  the  costs  of  the  application.  He  cited  Robinson  v.  Peace  (l), 
Masters  v.  Stanley  (2),  France  v.  Campbell  (3),  and  Wood  v.  Wood  (4). 

(Williams,  J.,  observed  that  the  matter  was  before  him  at  cham- 
bers (5),  and  he  was  of  opinion  that  the  sheriff  might  have  returned 
nulla  bona  to  Sir  H.  Dryden's  writ.) 

Phipson  now  showed  cause : 

The  question  turns  upon  the  1  &  2  Vict.  c.  110,  s.  12.  [He  read 
the  section.] 

(Williams,  J. :  What  you  have  to  make  out,  is,  that  these  specific 
bank-notes  which  were  handed  over  to  Sir  H.  Dryden,  were  the 
property  of  Collingridge.) 

The  sheriff,  under  the  writ  against  Paxton,  seized  these  specific 
notes.  The  moment  he  seized  them,  provided  he  specifically 
appropriated  them,  they  became  Collingridge's  property. 

(Maijlb,  J. :  It  might  be  at  the  election  of  the  execution-creditor 
to  insist  upon  having  the  very  notes  delivered  to  him.  But,  if  he 
did  not  so  insist,  would  the  property  in  them  vest  in  him  ?  Could 
Collingridge  in  this  case  have  brought  trover  against  the  sheriff  for 
these  notes  ?) 


Collikg- 

BIDOB 
V. 

Paxton. 
[  *684  ] 


[686] 


(1)  7Dowl.  P.  0.93. 

(2)  8  Dowl.  P.  0.  169. 

(3)  9  Dowl.  P.  C.  9N. 


(4)  4  a  B.  397 ;  3  Gale  &  D.  532. 

(5)  Upon  an  interpleader  summons, 
which  was  dismissed. 
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Colling- 
bidgb 

«. 
Paxton. 


It  is  submitted  that  he  might ;  though  the  property  in  them  might 
still  be  in  him,  even  though  he  could  not  maintain  trover. 

(Williams,  J. :  Suppose  the  seizure  consisted  of  one  note  only, 
the  sheriff  must  change  it,  in  order  to  deduct  poundage.) 

The  sheriff  undoubtedly  has  a  right  to  insist  upon  the  execution- 
creditor's  taking  the  very  notes  he  has  seized  :  if  so,  they  are  his 
property.  Wood  v.  Wood  (i)  is  an  authority  in  favour  of  the  sheriff : 
Lord  Dbnman  there  says :  "  The  statute,  we  think,  applies  only  to 
the  case  of  money  set  apart  and  ear-marked,  and  the  property 
specifically  of  the  party  against  whose  effects  the  Ji.  fa.  issues,  and 
which  the  sheriff  may  seize  as  he  would  any  other  goods  belonging 
to  the  defendant ;  and  it  was  intended  to  remedy  the  defect  which 
formerly  existed  in  the  execution  of  a  fi.  fa.,  it  being  considered 
that  nothing  could  be  seized  that  could  not  be  sold,  and  that  money 
was  not  the  subject  of  a  sale." 

(Mauls,  J. :  In  ordinary  cases,  where  the  sheriff  seizes  goods, 
and  sells  them,  and  has  the  money  in  his  pocket,  is  he  bound  to 
pay  over  that  identical  money  to  the  execution-creditor  ?) 


[  687  ]        Certainly  not. 


(Maule,  J. :  Why,  then,  put  money  and  notes  in  the  anomalous 
position  of  being  the  property  of  the  execution-creditor,  instead  of 
placing  them  in  the  same  position  as  any  of  the  other  things  which 
are  mentioned  in  s.  12?) 

The  very  words  of  the  Act  require  them  to  be  delivered  over  to  the 
execution-creditor.  The  sheriff  having  specifically  appropriated 
these  notes,  if  they  had  been  accidentally  destroyed  by  fire,  without 
any  negligence  on  his  part,  the  loss  would  have  fallen  upon  the 
execution-creditor.  The  cases  referred  to  on  the  motion  are  all 
distinguishable,  on  the  ground  that  the  money  claimed  was  either  a 
debt,  or  money  in  the  hands  of  a  third  person  in  trust  for  the 
debtor,  and  not  money  in  his  hands. 

Channell,  Serjt.,  appeared  for  Sir  H.  Dryden,  who  had  been 
served  with  the  rule :  but 

Hawkins    objected    to    his    being    heard,  citing   Johnson  v. 
(1)  4  a  B.  397 ;  3  Gale  &  D.  632. 
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Marriott  (i),  where  it  was  held  that  one  who  is  no  party  to  a  rule,     Oollino- 
is  not  entitled  to  be  heard  to  show  cause  against  it,  merely  because        RI"®B 
he  has  been  Berved  with  or  had  notice  of  the  rule.  Paxton. 

(Mauls,  J. :  So  far  as  this  rule  is  concerned,  it  is  quite  immaterial 
to  Sir  H.  Dryden  whether  it  is  made  absolute  or  discharged.) 

Hawkins  was  not  called  upon  to  support  his  rule. 

Jbrvib,  Ch.  J. : 

I  think  this  rule  ought  to  be  made  absolute.  The  meaning  of  the  . 
12th  section  of  the  1  &  2  Vict.  c.  110,  appears  to  me  to  be  this, — 
that  it  renders  money  and  bank-notes,  and  other  securities,  liable  to 
seizure  under  a  fi.  fa.,  and  to  subject  them  when  seized  to  all  the 
rights  and  liabilities  of  goods  of  any  other  description.  As  money, 
the  produce  of  goods  seized,  *remaining  in  the  hands  of  the  sheriff,  [  *688  ] 
does  not  become  the  property  of  the  execution-creditor,  so  neither 
does  money  seized  by  the  sheriff.     It  is  not  ear-marked. 

MauXiE,  J. : 

I  am  of  the  same  opinion.  The  intention  of  the  statute  was  to 
subject  money,  bank-notes,  cheques,  &c,  to  seizure  in  the  same  way 
as  any  other  chattels  were  before,  except  that,  where  money  is 
seized,  it  is  not  necessary  that  the  form  of  a  sale  should  be  gone 
through.  But,  although  the  sheriff  may,  and  ought  to,  if  the 
execution-creditor  desires  it,  hand  over  the  money  to  him,  it  does 
not  follow  that  it  becomes  by  the  seizure  the  property  of  the 
execution-creditor.  It  is  not  convenient  or  necessary  that  the 
things  for  the  first  time  made  seizable  by  that  act  should  be  placed 
in  a  different  position  from  goods  which  were  seizable  before.  If  it 
should  be  thought  right  that  they  should  be  liable  to  seizure  under 
*fi-fa-  against  the  plaintiff  (being  defendant  in  another  suit),  that 
may  very  aptly  be  the  subject  of  future  legislation.  It  can  hardly 
lie  supposed  that  the  Legislature  could  have  intended  to  leave 
property  in  the  anomalous  position  which  Mr.  Phipsons  argument 
assumes  this  property  to  be  in,  viz.  that  money  and  bills  and  other 
securities  taken  under  zji.fa.  should  be  seizable  in  the  hands  of  the 
sheriff,  but  that  other  property,  and  money,  the  proceeds  of  the  sale 
of  goods,  should  not.  That  would  be  very  inconvenient ;  and  it 
would  in  effect  be  saying  that  a  right  of  action  might  be  the  subject 
(1)  39  E.  E.  740  (2  Dowl.  P.  0.  343). 
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COI.LING- 

BTDOB 

t. 

Paxton. 


[  *689  ] 


of  seizure  under  a  fi.  fa. 
of  the  words  of  the  Act. 


I  think  it  clearly  is  not  within  the  scope 


Williams,  J. : 

I  am  also  of  opinion  that  this  rule  must  be  made  absolute.  The 
only  question  is,  whether  money  and  bank-notes  seized  under  a 
fi.  fa.,  and  remaining  in  the  hands  of  the  sheriff,  can  be  considered 
as  *the  property  of  the  execution-creditor.  It  is  plain  that  they 
could  not  be  so  but  for  the  12th  section  of  the  1  &  2  Vict.  c.  110 ; 
and  the  words  of  that  section  do  not,  in  my  judgment,  alter  the 
property.  So  far  from  its  being  necessary,  in  order  to  give  effect  to 
the  statute,  to  put  upon  it  the  construction  contended  for  by  Mr. 
Phipson,  it  seems  to  me  that  it  would  lead  to  great  inconvenience. 


Talfourd,  J.,  concurred. 


Rule  absolute. 


1851. 
Nov.  25. 

[713] 


[  -714  ] 


COTTERELL   v.   JONES  and  ABLETT  (i). 

(11  0.  B.  713— 731 ;  S.  C.  21  L.  J.  C.  P.  2 ;  16  Jur.  88.) 

Case  will  not  lie  against  two  persons  for  conspiring  together,  maliciously 
and  vexatiously,  and  without  reasonable  or  probable  cause,  to  commence, 
and  commencing,  an  action  against  the  plaintiff,  in  the  name  of  a  third 
person,  but  for  their  own  benefit, — without  an  allegation  of  legal  damage 
resulting  to  the  plaintiff  therefrom. 

Whether  or  not  it  will  lie,  with  such  an  allegation, — quaere. 

Where,  therefore,  a  declaration  alleged  that  A.  and  B.,  intending  to  extort 
money  from  C,  maliciously  and  vexatiously,  and  without  reasonable  or 
probable  cause,  conspired  together  to  commence,  and  did  maliciously,  ftc, 
commence,  an  unfounded  action  against  C,  in  the  name  of  D.,  but  for  their 
own  benefit,  knowing  D.  to  be  a  pauper ;  and  that,  in  further  pursuance 
of  the  said  conspiracy,  &c,  they  maliciously,  &c,  prosecuted  the  action 
until  afterwards,  to  wit,  on  &c,  when  D.  was  nonsuited  therein ;  and  then 
proceeded  to  allege  that  afterwards  it  was  considered  by  the  Court  that 
D.  should  take  nothing  by  his  writ,  but  that  he  and  his  pledges  to  prosecute 
should  be  in  mercy  &c,  "  whereupon  and  whereby  the  said  suit  was  and  is 
wholly  ended  and  determined  ; "  and  that,  by  means  of  the  premises,  C. 
had  been  put  to  costs,  which,  by  reason  of  D.'s  insolvency,  he  had  been 
unable  to  obtain :  Held,  that  no  cause  of  action  was  disclosed, — the  declara- 
tion showing  no  award  of  costs  of  the  nonsuit  in  the  action  against  C. ; 
and  "  extra  costs,"  ex  concessit,  forming  no  ground  of  legal  dumage. 

This  was  an  action  upon  the  case.  The  declaration  stated,  that, 
before  the  committing  of  the  grievances  *thereinafter  mentioned,  to 
wit,  on  the  22nd  of  October,  1844,  a  certain  promissory  note  in 


(1)  See  The  Quartz  Hill  Consolidated      The  Walter  D.    Wallet  [1893]  P. 
Gold  Mining   Co.  v.    Eyre  (1883)    11       62  L.  J.  P.  88.— J.  O.  I\ 
Q.  B.  Div.  674,  52  L.  J.  Q.  B.  488 ; 
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writing,  dated  the  4th  of  October,  1844,  and  made  by  the  plaintiff,    Oottbbell 
for  the  payment,  to  the  order  of  William  Merton,  of  the  sum  of  50/.,       Jonks. 
at  three  months  after  date,  and  indorsed  in   blank  to  the  said 
William  Merton,  had   been  delivered,   so  indorsed    by  the  said 
William  Merton,  to  the  defendant  Jones,  as  security  for  the  pay- 
ment of  a  certain  other  promissory  note  in  writing,  dated  the 
17th  of  July,  1844,  and  made  by  one  Robinson,  for  the  payment  to 
William  Pratt,  or  his  order,  of  182.,  at  three  months  after  date,  and 
indorsed  by  William  Pratt,  Charles  Pratt,  the  plaintiff,  and  the  said 
William  Merton,  and  then  held  by  the  defendant  Jones,  and  upon 
the  terms  that  the  said  promissory  note  for  50Z.  should  be  returned 
by  Jones  to  the  plaintiff  upon  the  promissory  note  for  18/.  being 
fully  paid  and  satisfied :  that  there  never  was  any  other  value  or 
consideration  than  as  aforesaid  for  the  making  or  payment  of  the 
said  promissory  note  for  502.  by  the  plaintiff,  or  for  the  indorsement 
or  payment  of  the  same  by  the  said  William  Merton,  or  for  the 
defendant  Jones  holding  the  same :  that,  afterwards,  and  before  the 
committing  of  the  said  grievances,  to  wit,  on  the  day  and  year  first 
aforesaid,  the  said  William  Pratt,  Charles  Pratt,  William  Merton, 
and   the  plaintiff,   respectively,  paid  to  Jones,  and  Jones  then 
received  from  them  respectively,  29/.  10*.  in  full  satisfaction  and 
discharge  of  the  said  promissory  note  for  181.,  and  of  all  moneys, 
damages,  and  costs  due  thereon  and  in  respect  thereof  ;  and  that  the 
said  promissory  note  for  18/.,  and  the  lien  and  claim  of  the  defendant 
Jones  on  the  said  promissory  note  for  18/.,  and  the  lien  and  claim  of 
Jones  on  the  said  promissory  note  for  50/.,  then  became  and  were  fully 
satisfied,  and  it  then  became  and  was  the  duty  of  Jones  to  deliver  and 
return  the  said  promissory  note  for  50/.  to  the  plaintiff:  Tet  that  the 
defendants,  well  knowing  the  premises,  but  contriving  and  intending 
•to  injure  the  plaintiff,  and  extort  and  obtain  from  him  divers       [  *715  ] 
moneys,  afterwards,  to  wit,  on  the  29th  of  January,  1850,  falsely  and 
maliciously,  wrongfully,  vexatiously,  and  deceitfully,  and  without 
any  reasonable  or  probable  cause,  conspired  together,  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause,   to 
commence  and  prosecute  an  action  in  the  Court  of  Common  Pleas 
at  Westminster,  for  a  sum  of  money,  to  wit,  16/.,  and  interest 
thereon  from  the  day  the    said    promissory  note  became  due, 
pretended  to  be  due  and  owing  from  the  now  plaintiff  on  the  same 
promissory  note,  against  the  now  plaintiff,  in  the  name  of  Lewis 
Henry  Osborne,  as  the  plaintiff  in  the  said  action,  and  the  pre- 
tended holder  and  owner  of  the  same  promissory  note,  but  for  the 
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Cottebell  sole  benefit  of  themselves  the  defendants, — he  the  said  Lewis  Henry 
Jones.  Osborne  then  being,  as  the  defendants  well  knew,  a  person  in  poor 
and  indigent  circumstances,  and  wholly  unable  to  pay  the  costs 
which  the  now  plaintiff  would  necessarily  incur  in  defending  the 
said  action :  That,  in  furtherance  of  the  said  conspiracy,  the  defen- 
dants, contriving  as  aforesaid,  afterwards,  to  wit,  on  &c,  falsely 
and  maliciously,  wrongfully,  vexatiously,  and  deceitfully,  and 
without  any  reasonable  or  probable  cause,  commence  an  action  in 
the  said  Court  on  the  last-mentioned  promissory  note,  against  the 
now  plaintiff,  in  the  name  of  the  said  Lewis  Henry  Osborne,  as  the 
plaintiff,  and  as  the  holder  and  owner  of  the  said  promissory  note, 
but  for  the  benefit  of  themselves  the  defendants ;  and  then  falsely, 
maliciously,  vexatiously,  and  deceitfully,  and  without  any  reason- 
able or  probable  cause,  claimed  in  the  said  action  the  said  sum  of 
16/.,  and  interest,  as  due  from  the  now  plaintiff  to  the  said  Lewis 
Henry  Osborne  on  the  said  promissory  note  for  501.,  and  then 
compelled  the  now  plaintiff  to,  and  the  now  plaintiff  then  did, 
appear  to  and  plead  to  and  defend  the  said  action  in  the  said  Court ; 
and  the  defendants,  in  further  pursuance  of  the  said  conspiracy, 
f  *716  ]  and  further  contriving  as  aforesaid,  falsely,  *maliciously,  vexatiously, 
and  deceitfully,  and  without  any  reasonable  or  probable  cause, 
prosecuted  the  said  action  in  the  said  Court  against  the  now 
plaintiff,  until  afterwards,  to  wit,  on  &c.,  when  the  said  Lewis  Henry 
Osborne  was  nonsuited  in  the  said  action :  That  afterwards,  to  wit, 
on  &c,  it  was  considered  in  the  said  Court,  that  the  said  Lewis 
Henry  Osborne  should  take  nothing  by  his  said  writ,  but  that  he 
and  his  pledges  to  prosecute  should  be  in  mercy  &c, — as  by  the 
record  and  proceedings  thereof  still  remaining  in  the  said  Court, 
more  fully  and  at  large  appeared  ;  that  thereupon  and  thereby  the 
said  suit  became  and  was  and  is  wholly  ended  and  determined  ;  and 
that,  by  means  of  the  premises,  the  now  plaintiff  was  put  to  and 
necessarily  did  incur  great  costs  and  expenses  in  and  about  defending 
the  said  action,  amounting  to  a  large  sum,  to  wit,  50/.,  which  he  had 
been  and  still  was  wholly  unable  to  obtain  from  the  said  Lewis  Henry 
Osborne,  who,  from  the  commencement  of  the  said  action  hitherto, 
had  been,  and  still  was,  wholly  unable  to  pay  the  same  or  any  part 
thereof  ;  and  that  the  plaintiff  was  also,  by  means  of  the  premises, 
greatly  inconvenienced,  and  put  to  great  vexation,  trouble,  and 
anxiety  in  and  about  his  defence  to  the  said  action,  and  was  and  is 
otherwise  injured ;  to  the  plaintiff's  damage  of  100/.,  &c. 

At  the  trial  before  Jervis,  Ch.  J.,  at  the  sittings  at  Westminster 
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after  the  last  Term,  a  verdict  was  found  for  the  plaintiff,  damages    Cottbmll 
131.  19*.  6d.f  the  amount  of  the  costs  incurred  by  the  plaintiff  in       jokhb. 
the  action  brought  against  him  by  Osborne,  which  sum,  it  was 
alleged,  he  had  lost  by  the  insolvency  of  Osborne. 

Humfrey,  on  a  former  day  in  this  Term;  obtained  a  rule  nisi  to 
arrest  the  judgment,  on  the  ground  that  the  declaration  disclosed 
no  cause  of  action. 

Prendergast  and  Prentice  now  showed  cause : 

The  declaration  discloses  a  perfectly  good  cause  of  action  :  *the  [  *717  ] 
circumstances  amount  to  an  indictable  conspiracy.  The  defendants, 
their  claim  against  the  plaintiff  upon  the  bills  having  been  fully 
satisfied,  conspire  with  Osborne,  a  pauper,  to  sue  the  plaintiff  in 
Osborne's  name ;  and  by  this  wrongful  act  of  the  defendants,  in 
conjunction  with  Osborne,  the  plaintiff  has  sustained  damage. 

(Williams,   J.  :    The  old  writ  of   conspiracy  only   applied   to 
treasons  and  felonies.) 

Gregory  v.  The  Duke  of  Brunswick  (1)  shows  that  an  action  in  the 
nature  of  conspiracy  will  lie  where  parties  combine  together  to  do 
an  unlawful  act  to  the  plaintiff's  prejudice.  In  Fitzherbert's 
Natura  Brevium  (2),  it  is  said,  that,  "if  a  man  procure  another  to 
sue  an  action  against  me  to  trouble  me,  I  shall  have  a  writ  of 
deceit."  Bo,  in  Savil  v.  Roberts  (a),  it  is  laid  down,  that,  "  A  civil 
action  differs  very  far  from  an  indictment :  for,  in  that  the  defen- 
dant has  his  costs,  and  at  common  law  the  plaintiff  was  amerced 
pro  /also  clamore,  for  the  estreats  of  which  amercements  warrants 
were  constantly  delivered  to  the  coroners,  who  by  a  jury  affeered 
them  according  to  the  malice  or  vexation  of  the  plaintiff.  Also,  in 
civil  actions  the  plaintiff  asserts  a  right,  or  complains  of  an  injury, 
and  therefore  the  Court  held,  that  to  say  A.  is  a  bastard,  and  I  am 
the  heir,  is  not  actionable ;  because  he  is  a  party  concerned,  and 
asserts  a  right.  Aliter,  if  he  had  not  added,  and  I  am  the  heir. 
Vide  4  Co.  So,  to  bring  an  action,  though  there  be  no  good  ground, 
is  not  actionable,  because  it  is  a  claim  of  right,  and  he  has  found 
pledges,  and  is  amerciable  pro  faUo  clamore,  and  is  liable  to  costs  : 
but  yet,  if  one  has  a  cause  of  action  to  a  small  sum,  and  take  out  a 

(1)  64  E.  E.  759  (6  Man.  &  G.  205).      Carth.  416;  5  Mod.  394,  405 ;  12  Mod. 

(2)  P.  98  N.  208;   Holt,  8,  150,  10.;. 

(3)  1   Salk.    13;    1   Ld  Hay.  374; 
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Cottebell  latitat  to  a  very  great  sum,  or  has  no  cause  of  action  at  all,  and  yet 
Johtbs.  maliciously  sues  the  plaintiff,  to  the  intent  to  imprison  him  for 
[  *718  J  want  of  bail,  *or  do  him  some  special  prejudice,  an  action  of  the 
case  lies ;  but  then  it  is  not  enough  to  declare  generally,  that  he 
brought  an  action  against  him  ex  maiitia  et  sine  causa,  per  quod  he 
put  him  to  great  charge,  &c. ;  but  he  must  show  the  grievance 
specially,  as  in  1  Sid.  424,  *.  c.  whereas  he  owed  the  defendant 
1002.,  he  sued  him  for  5002.,  and,  to  hinder  him  from  bail,  affirmed 
to  the  sheriff  500Z.  was  due,  per  quod  he  was  imprisoned  for  want  of 
bail ;  or,  1  Saund.  228,  for  that  the  defendant,  intending  to  procure 
his  imprisonment,  where  there  was  no  cause  of  action,  or  without 
any  cause  of  action,  sued  him  in  an  action  for  800/.,  whereupon  he 
was  arrested  and  imprisoned,  &c.  And  yet,  if  one  that  is  not  con- 
cerned, as  a  stranger,  procure  another  to  sue  me  causelessly,  I  may 
maintain  an  action  against  him  generally  (i).  If  a  man  be  falsely 
and  maliciously  indicted  of  any  crime  that  may  prejudice  his  fame 
and  reputation,  he  may  bring  his  action ;  for,  he  is  falsely  scandalized 
by  the  malice  of  the  prosecutor,  and  this  is  a  damage  for  which  the 
law  gives  an  action  (2).  So,  if  a  man  be  falsely  and  maliciously 
indicted  of  a  crime  that  subjects  him  to  peril  of  life  or  liberty,  and 
for  which  he  may  be  punished,  he  may  bring  his  action ;  for,  he  is 
endangered  in  this  respect,  and  receives  a  damage  for  which  the  law 
gives  an  action.  So,  if  a  man  be  falsely  and  maliciously  indicted, 
though  it  neither  touch  his  fame  nor  liberty;  for,  it  is  injurious  to 
his  property,  in  putting  him  to  a  needless  expense ;  and  a  damage 
to  one's  property  will  maintain  an  action,  as  well  as  a  damage  to 
the  fame  or  person  "  (s). 

(Jervis,  Ch.  J. :  You  will  find  that  doctrine  very  much  qualified, 
as  you  approach  more  modern  times. 

Talfourd,  J. :  Suppose  two  persons  conspire  to  slander  another, 
[  *719  ]       aild  *the  words  spoken  turn  out  not  to  be  slanderous, — could  an 
indictment  or  an  action  be  maintained  ?) 

They  would  be  indictable  for  the  conspiracy,  though   no   action 
would  lie  by  reason  of  the  words  not  being  slanderous. 

(Jervis,  Ch.  J.:  That   would   be  indicting  the  parties  for  an 
intention.) 

(1)  Vide  Fitz.  N.  B.  98  N. ;  2  Inst.  3  Ass.  fo.  1,  M.  7  Hen.  IV.  fo.  31, 
544;  Cro.  Car.  378.  pi.  15  ;  T.  11  Hen.  VII.  fo.  25,  pi.  7 ; 

(2)  1  Sid.  15;  Yelv.  4<>;  Lutw.  122.  F.  N.  B.  106;  Style,  379;  Smith  v. 

(3)  P.  3    Edw.  III.  fo.  19,  pi.  34  ;  Hickwn,  2  Stra.  977. 
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No  action  lies  for  seduction,  unaccompanied  by  loss  of  services  (i) ;  Cottbbell 
but,  if  the  seduction  were  the  result  of  a  conspiracy,  no  doubt  an  jokes. 
action  would  lie.  Actions  for  malicious  prosecution  of  criminal 
charges  are  of  frequent  occurrence.  Upon  what  principle  is  it  that 
that  sort  of  action  is  maintainable  ?  Because  the  process  of  the 
Queen's  Courts  is  made  use  of  for  the  purpose  of  oppression.  What 
difference  is  there,  in  this  respect,  between  process  of  a  criminal 
and  process  of  a  civil  Court  ? 

(Jkrvis,  Ch.  J.:  Where  an  action  is  wrongfully  brought,  the 
costs  which  the  party  gets  are  a  compensation  for  the  wrong :  but, 
in  criminal  cases,  there  are  no  costs.) 

In  Fitzherbert's  Natura  Brevium  (2),  it  is  said,  that,  "  if  men  say 
and  affirm  unto  A.  that  he  hath  right  unto  such  land,  and  procure 
and  cause  him  to  sue  an  action  for  the  same  against  B.,  who  is 
tenant  of  that  land,  &c,  by  which  he  is  of  necessity  compelled  to 
sell  other  lands  or  tenements  for  the  defence  of  his  land,  &c,  now 
he  shall  have  an  action  against  those  who  procure  or  conspire  to 
cause  A.  to  bring  his  action,  &c." 

(Williams,  J.:  That  may  be,  though  it  is  not  so  put,  on  the 
ground  that  no  costs  were  recoverable  in  a  real  action.) 

In  Attvood  v.  Monger  (3),  Rollb,  Ch.  J.  says :  "  An  action  upon  the 
case  lies  for  bringing  an  appeal  against  one  in  the  Common  Pleas, 
though  it  be  coram  non  judice,  by  reason  of  the  vexation  of  the 
party ;  and  so  it  is  all  one  whether  here  were  any  jurisdiction  or 
no,  for,  the  plaintiff  is  prejudiced  by  the  vexation;  and  the  Conser- 
vators took  upon  them  to  have  authority  to  take  the  presentment. 
•And  I  hold  that  an  action  upon  the  case  will  lie  for  maliciously  [  *720  ] 
bringing  an  action  against  one,  where  he  had  no  probable  cause ; 
and,  if  such  actions  were  used  to  be  brought,  it  would  deter  men 
from  such  malicious  courses  as  are  too  often  put  in  practice."  In 
Waterer  v.  Freeman  (*),  it  is  said :  "  If  a  man  sue  me  in  a  proper 
Court,  yet,  if  his  suit  be  utterly  without  ground  of  truth,  and  that 
certainly  known  to  himself,  I  may  have  an  action  of  the  case 
against  him  for  the  undue  vexation  and  damage  that  he  putteth 
me  unto  by  his  ill  practice,  though  the  suit  itself  be  legal,  and  I 

(1)  See  Orinntll  v.  Wells t  66  E.  B.  (3)  Style,  378. 
K3.->  (7  Mau.  &  O.  103:1).                                 (4)  Hob.  266. 

(2)  P.  116  B. 
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Ootterkll  cannot  complain  of  it,  as  it  is  a  suit ;  as  in  the  case  before :  and 
Jones.  therefore  the  16  of  Edw.  III.,  Fitz.  Deceipt,  35,  a  con  usee  of  a 
statute  sued  execution,  against  his  deed  of  defeasance ;  whereupon 
the  conusor  had  an  action  of  deceit  against  him  and  his  assign,  in 
the  nature  of  an  audita  querela.  So,  note  the  distinction  upon  this 
case,  and  43  Edw.  III.,  before.  If  a  man  sue  me,  and,  hanging 
that  suit,  commence  another  against  me,  to  this  I  have  a  plea  in 
abatement;  which  proves  this  latter  suit  unjust  and  vexations. 
But,  if  he  discontinue  the  former,  he  may  bring  a  new  action. 
Likewise,  I  hold  that  I  may  have  an  action  upon  the  case  against 
him  that  sues  me  against  his  release,  or  after  the  money  duly 
paid  ;  yea,  though  it  be  upon  a  single  obligation."  That  is  almost 
identical  with  the  case  now  before  the  Court.  In  Hawkins's  Pleas 
of  the  Crown  (1),  it  is  said :  "  Since  it  is  certain  that  an  action  on 
the  case  in  the  nature  of  a  writ  of  conspiracy  doth  lie  for  a  false 
and  malicious  prosecution  for  any  crime,  whether  capital  or  not 
capital,  though  it  do  not  proceed  to  an  actual  indictment,  or  appeal, 
and  that  the  same  damages  may  be  recovered  in  such  an  action  as 
in  a  writ  of  conspiracy,  it  hath  been  thought  needless  to  inquire 
whether  such  writ  may  be  maintained  for  such  a  prosecution  or 

[  *72i  ]  not."  Mr.  Hargrave,  in  his  note  to  Co.  Litt.  *161  a,  says :  "  Where 
two  or  more  conspire  to  harass  any  person  by  a  false  and  malicious 
suit,  whether  criminally  or  civilly,  it  is  a  crime  punishable  by- 
indictment,  or  the  parties  injured  may  sue  for  damages  by  writ  of 
conspiracy ;  and  both  of  these  remedies  lie  at  common  law,  that 
part  of  the  statute  or  ordinance  of  Articuli  super  chartas  which 
gives  remedy  against  conspirators  by  writ  out  of  Chancery,  being, 
according  to  both  Staunford  and  Lord  Coke,  only  an  affirmance  of 
the  common  law  (2).  There  is  also  a  remedy  for  a  false  and  mali- 
cious prosecution,  though  the  aggravation  of  a  conspiracy  or  con- 
federacy is  wanting,  and  the  injury  comes  from  one  only ;  for,  in 
such  a  case,  the  party  prosecuted  may  have  an  action  upon  the 
case  for  damages.  I  apprehend,  too,  that  such  action  lies,  as  well 
where  the  vexation  is  practised  by  a  civil  suit,  as  where  it  is  carried 
on  through  the  medium  of  a  criminal  process:  F.  N.  B.  114  D. 
See,  however,  Bridgm.  MS.  Bep.  97.  Indeed,  the  numerous  cases 
to  be  met  with  in  the  books  are  chiefly  for  criminal  prosecutions. 
See  1  Vin.  Abr.  17  to  85,  and  the  case  of  Farmer  v.  Darling  (3). 
But  there  seems  to  be  no  reason  for  distinguishing  between  the 

(1)  Book  1,  Ck  27,  §  5,  p.  445.  562. 

(2)  Stauni.  0.  P.  172;  2  Inst.  561,  (3)  4  Burr.  1971. 
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writ  of  conspiracy  and  an  action  upon  the  case,  in  this  respect ;    cotterkll 

and,  exclusively  of  other  authorities  which  may  probably  be  found       jqJm 

upon  a  search,  Lord  Hobart,  Mr.  Serjt.  Rolle,  and  Lord  Holt,  all 

concur  in  the  idea,  that,  where  a  civil  suit  is  commenced  falsely 

and  maliciously,  and  for  the  mere  purpose  of  vexation,  it  is  actionable. 

See  Hobart  s  argument  in  Waterer  v.  Freeman  (1),  Rolle' 8  words 

in  Atwood  v.  Monger  (2),  and  Holt's  argument  in  giving  judgment 

in  SavU  v.  Roberts,  reported  in  12  Mod.  288,  1  Ld.  Raym.  874,  and 

other  books,  and  the  case  of  an  action  for  falsely  *and  maliciously       f  *722  ] 

suing  out  a  commission  of  bankruptcy,  in  W.  Blac.  427  "  (a). 

(Williams,  J. :  That  is  not  quite  accurate.) 

There  are  many  authorities  which  support  it  in   substance.     In 

Belle's  Abridgment,  Action  sur  Case  (H),  pi.  1,  it  is  said:  "Si 

home  sue  un  action  de  dett  vers  moy  en  le  nosme  de  J.  8.,  sans  le 

volunt  de  J.  S.,  jeo  avera  bon  action  sur  le  case  vers  luy  pur  cest 

vexacion,  7  Hen.  VI.  43;    admitt   per  issue;    et  issint  est  tenus, 

Fitzherbert,  Action  sur  le  Case,  8."     In  Pechell  v.   Watson  (4),  a 

declaration  in  case  stated,  that,  before  and  at  the  committing  of 

the  grievances  by  the  defendants,  an  action  of  trespass  had  been 

commenced,  and  was  depending,  wherein  B.  H.  was  plaintiff,  and 

the  now  plaintiffs  were  defendants ;   in   which    action    the    now 

plaintiffs  appeared  by  P.  M.,  then   being  their  attorney  in  that 

behalf,  and  the  said  action  was  defended  by  the  now  plaintiffs  by 

and  through  the  said  P.  M.  as  such  attorney  ;  and  charged  that  the 

defendants,  contriving,  <&c,  wrongfully,  unjustly,  maliciously,  and 

unlawfully  upheld  and  maintained  the  said  action,  on  the  part  of 

the  said  B.  H.,  against  the  now  plaintiffs ;  by  reason  whereof  the 

now  plaintiffs  had  been  greatly  injured,  prejudiced,  and  aggrieved 

in  and  about  their  defence  in  the  said  action,  and  had  incurred 

and  been  obliged  to  pay  divers  large  sums  of  money,  amounting, 

&c,  in  and  about  their  defence  of  the  said  action,  so  by  them  made 

through  the  said  P.  M.,  so  being  their  attorney  in  that  behalf.    At 

the  trial,  the  jury  found  a  verdict  for  the  plaintiffs  for  the  amount 

only  of  the  bill  of  costs  paid  by  them  to  P.  M.  as  their  attorney  in 

the  former  action,  and  the  verdict  was  entered  upon  the  postea 

accordingly.    And  the  action  was  held,  on  motion  in   arrest  of 

judgment,  to  be  maintainable.     The  declaration  here  is  like  the 

first  count  in  that  case,  save  in  an  averment  that  is  immaterial. 

(1)  Hob.  205,  266.  (3)  Brown  v.  Chapman. 

(2)  Style,  379.  (4)  58  K.  JJ.  843  (8  M.  &  W.  691). 
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Cottbbblxi        (Jbrvis,  Ch.  J. :  That  was  a  *case  of  maintenance :  the  defendants 
JONK9.       had  no  interest  in  the  suit ;  here,  however,  they  had.) 

[  *723  ] 

They  can  hardly  be  said  to  have  had  an  interest  in  a  fraud.  Their 
attempt  to  extort  money  unjustly  was  an  aggravation.  In  Flight  v. 
Lemon  (i)  the  plaintiff  failed  for  want  of  an  averment  of  the  absence 
of  reasonable  and  probable  cause. 

(Williams,  J. :  I  doubt  whether  we  can  take  notice  of  the  alleged 
insolvency  of  the  nominal  plaintiff  in  the  former  action  :  the  costs 
must  be  assumed  to  be  a  full  compensation  for  the  vexation.) 

Suppose  an  action  brought  in  the  name  of  a  non-existing  plaintiff, 
would  not  the  party  bringing  it  be  liable?  Fivaz  v.  Nicholls  (2), 
notwithstanding  the  observation  of  Maule,  J.,  who  says,  "  I  am  by 
no  means  disposed  to  hold  that  an  action  can  be  sustained  for 
inciting  another  to  bring  an  action  without  reasonable  or  probable 
cause.  The  cases  seem  to  me  to  show  the  contrary," — is  rather 
an  authority  in  support  of  this  action. 

(Maulb,  J. :  The  cases  you  have  cited  rather  seem  to  show  that 
the  remark  you  except  to  is  well  founded.) 

This  is  not  an  action  for  inciting  another  to  bring  an  action ;  but 
for  bringing  it  in  his  name,  he  being  a  pauper,  and  so  putting  the 
plaintiff  to  costs. 

(Maule,  J. :  Is  there  an  instance  of  an  action  against  two  or 
more  for  a  conspiracy  to  do,  and  doing,  a  thing  which  would  not  be 
actionable,  if  done  by  one  ?) 

Gregory  v.  The  Duke  of  Brunswick  (8)  is  very  like  that  case :  each  of 
the  defendants  there  would  have  a  perfect  right  to  hiss  the 
plaintiff '8  performance ;  but  the  conspiracy  for  that  purpose  was  a 
cause  of  action  (4). 

(Williams,  J. :  In  the  case  of  Savil  v.  Roberts,  it  was  not  the 
r  #724  ]       conspiring,  but  the  damage  to  the  plaintiff,  which  was  said  *to  be 
the  cause  of  action. 

(1)  62  R  R.  495  (4  Q.  B.  883).  indictable  :    Anonymoiu,    18    or    19 

(2)  (9  R.  R  514  (2  C.  B.  501).  Geo.  III.,  cited  2  Russell  ou  Crimea, 
(:*)  64  R  R  759  (6  Man.  &  G.  205).      3rd  ed.,  p.  677. 

(•i)  Held  by  Lord  Mansfield  to  be 
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Maulr,  J.:    Would  an   action    lie  against    two  or  more    for    Oottbrell 
conspiring  or  agreeing  not  to  bid  at  an  auction  ?)  Jones. 

It  is  submitted  that  it  would. 

(Mauls,  J. :  It  is  often  done,  but  I  never  heard  of  an  action  being 
brought  for  it.) 

The  damage  resulting  from  it  would  undoubtedly  be  a  ground  of 
action  (i).  In  Verttie  v.  Lord  Clive  (2),  it  seems  to  have  been 
considered  that  a  conspiracy  or  combination  amongst  officers  in  the 
East  India  Company's  service,  to  resign  their  commissions,  was  an 
indictable  offence.  In  Com.  Dig.  Action  upon  the  Case  for 
Conspiracy  (A),  it  is  laid  down,  upon  the  authority  of  Fitzherbert's 
Natura  Brevium,  p.  116  E,  that  an  action  upon  the  case  in  the 
nature  of  conspiracy  lies  "  for  procuring  an  action  to  be  brought 
against  another  maliciously."  So,  in  Com.  Dig.  Action  upon  the 
Case  for  a  Deceipt  (A.  4),  it  is  said,  that,  "if  a  man  procure 
another  to  commence  an  action  in  any  Court  against  A.,  to  vex 
him,"  case  will  lie ;  for  which  Comyns  cites  Fitzherbert's  Natura 
Brevium,  98  N,  2  Inst.  444,  and  Savil  v.  Roberts. 

(Williams,  J. :  In  Chamberlen  v.  Preacot{s)9  Nbwdigatb,  Ch.  J., 
says :  "  Jeo  ne  soy  satisfie  ove  le  livre  F.  N.  B.  116  A.  F." 

Mauls,  J. :  All  the  cases  put  in  Fitzherbert  mention  particular 
damage.  The  simple  fact  of  bringing  an  unfounded  action  cannot  be 
the  ground  of  another  action.  The  true  question  is,  whether  the 
fact  of  the  nominal  plaintiff's  being  a  pauper,  is  such  a  particular 
injury  as  to  entitle  the  now  plaintiff  to  maintain  this  action.) 

•-  II,"  as  Coleridge,  J.,  observes  *in  Heywood  v.  Collinge  (4),  "  an       [  *725  ] 

action  is  not  sustainable  under  such  circumstances,  we  must  be 

prepared  to  hold  that  the  process  of  the  Court  may  be  abused  by  a 

plaintiff  for  purposes  however  wanton  and  malicious."     And  see 

Grainger  v.  HiU  (5),  and  De  Medina  v.  Grove  (6).     This  action  is 

(1)  In  Levi  v.  Levi,  6  Car.  &  P.  239,  them,  this  is  a  conspiracy  for  which 

it  was  ruled  by  Gurney,  B.,  that,  if  they  are  indictable.    The  experiment, 

brokers  agree  together  before  a  sale  however,  has  not  been  tried. 

by    auction,  that  only  one  of  them  (2)  4  Burr.  2472. 

shall    bid  for  each  article  sold,   and  (3)  2  Sid.  162. 

that  nil  articles  thus  bought  by  any  (4)  9  Ad.  &  £1.  268,  274 ;  1  P.  &  D. 

of  tbexn  shall  be  sold  again  among  202. 

themselves  at  a  fair  price,  and  the  (5)  4  Bing.  N.  C.  212;  5  Scott,  o61. 

difference  between  the  auction   p.ico  (6;  74  It.  B.  231  (10  Q.  B.  152). 
mud  the  ultimate  price  divided  among 
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Cottkrell    clearly  maintainable,  upon  the  same  ground  as  that  upon  which 
Jonbs.       an  action  for  malicious  suing  out  a  commission  of  bankruptcy  or 
lunacy  is  maintainable. 

Humfrey,  MUlert  Serjt.,  and  Pearson,  in  support  of  the  rule  : 

The  question  is,  whether  it  is  actionable,  under  the  circumstances 
stated  in  this  declaration,  to  put  forward  as  plaintiff  one  who  is 
unable  to  pay  costs, — whether  the  cause  of  action  be  a  good  or  a  bad 
one.  For  anything  that  appears,  Osborne  might  have  been  the 
bond  fide  holder  of  the  bill  at  the  time  the  action  was  brought. 
Suppose,  knowing  the  bill  to  have  been  paid,  he  brought  the  action, 
and  was  unable  to  pay  costs, — would  an  action  lie  against  him  for 
that  ?  And,  what  difference  can  it  make,  that  a  third  person  brings 
the  action  in  his  name  ? 

(Maule,  J. :  To  hold  it  to  be  actionable  to  sue  in  the  party's  own 
name  would  be  rather  too  great  an  interference  with  the  right  to 
bring  actions  :  but  the  other  position  is  consistent  with  saying  that 
that  action  will  not  lie. 

Williams,  J. :  We  must  assume  the  strongest  state  of  facts  that 
the  language  of  the  declaration  will  bear  :  it  is  alleged  to  have  been 
done  maliciously.) 

That  must  be  understood  to  mean  malice  in  its  ordinary  and  strict 
legal  sense. 

(Williams,  J. :  The  declaration  must  be  understood  in  any  sense 
which  will  support  it,  provided  it  be  susceptible  of  that  sense.) 

For  anything  that  appears,  the  action  upon  the  501.  bill  may  still 
be  undecided. 

(Maule,  J.:  The  declaration  alleges  that  the  defendants 
[  *726  ]  *  "  prosecuted  the  said  action  in  the  said  Court  against  the  now 
plaintiff,  until  afterwards,  to  wit,  on  &c.,  when  the  said  L.  H.  Osborne 
was  nonsuited  in  the  said  action;  and  that  afterwards,  to  wit, 
on  &c,  it  was  considered  in  and  by  the  said  Court  that  the  said 
L.  H.  Osborne  should  take  nothing  by  his  said  writ,  but  that  he  and 
his  pledges  to  prosecute  should  be  in  mercy  &c,  as  by  the  record 
and  proceedings  thereof,  still  remaining  in  the  said  Court,  more 
fully  and  at  large  appear ;  whereupon  and  whereby  the  said  suit 
became  and  was  and  is  wholly  ended  and  determined ;  by  means  of 
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which  premises  the  now  plaintiff  was  pat  to,  and  necessarily  did    gottbrell 

incur,  great  costs  and  expenses  in  and  about  defending  the  said       j0nes. 

action,  amounting  to  a  large  sum,  to  wit,  50/.,  which  he  has  been  and 

still  is  wholly  unable  to  obtain  from  the  said  L.  H.  Osborne."    Costs 

are  only  adjudged  to  a  man  with  his  assent  (l),and  here  the  plaintiff 

does  not  seem  to  have  assented  to  an  award  of  costs  in  the  former 

action.     He  has  lost  the  costs  by  not  asking  for  them. 

Prendergast :  The  allegation  is,  that,  by  means  of  the  premises, 
he  lost  the  costs. 

Jbbvis,  Ch.  J. :  There  is  no  judgment  for  costs. 

Prendergast:  It  is  a  mere  imperfection  in  the  statement  of  the 
proceedings,  which  is  cured  by  verdict. 

Jrbvis,  Ch.  J. :  An  imperfection  may  be  cured,  but  not  a  total 
omission.) 

A  man  may  bring  an  action,  even  maliciously,  against  another, 
provided  the  same  action  affords  the  other  side  the  means  of 
obtaining  such  redress  for  the  wrong  as  the  law  allows,  viz.  costs.  It 
is  not  alleged  here  that  Osborne  sued  informdpaupeii89&n&  therefore 
there  might  have  been  a  judgment  for  costs.  Osborne's  insolvency 
was  immaterial,  as  there  was  no  judgment  against  him  for  costs.  As, 
therefore,  it  is  conceded  that  no  action  could  have  been  maintained, 
if  Osborne  had  been  solvent,  and  *the  plaintiff  is  in  no  degree  [  *727  ] 
damnified  by  his  insolvency,  this  action  clearly  cannot  be  main- 
tained. In  Com.  Dig.  Action  upon  the  Case  for  a  Deceipt  (E.  1),  it  is 
said  that  "deceipt  does  not  lie  against  him  who  sues  in  a  proper 
Court,  without  cause ;  as,  if  one  sue  in  the  spiritual  Court  for  tithes, 
after  payment,"  citing  Bray  v.  Patrid  (2).  In  Purton  v.  Honnor  (8), 
this  Court,  upon  the  authority  of  Savil  v.  Roberts,  decided  that  case 
does  not  lie  to  recover  damages  against  the  lessor  of  the  plaintiff  in 
a  vexatious  ejectment.  Tindal,  Ch.  J.,  in  O'Connell  v.  The  Queen  (*), 
thus  defines  conspiracy :  "  The  crime  of  .conspiracy  is  complete,  if 
two,  or  more  than  two,  should  agree  to  do  an  illegal  thing ;  that  is, 
to  effect  something  in  itself  unlawful,  or  to  effect,  by  unlawful 
means,  something  which  in  itself  may  be  indifferent,   or  even 

(1)  See  the  form  in  Tidd's  Forms,  (2)  Cro.  Eiiz.  836. 

stH  ed-    342,   §  27 ;   Chitty's  Forms,  (3)  1  Bos.  &  P.  205. 

6th  ed.  91.  (4)  65  R.  B.  87  (11  CI.  &  Fin.  233). 
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Cottbbrll    lawful."    That  which  is  charged  here  clearly  does  not  come  within 
Jones.       that  definition  of  the  offence. 

Jervis,  Gh.  J. : 

In  the  view  which  I  take  of  this  case,  it  is  unnecessary  to  con- 
sider the  principal  point  which  has  been  discussed  at  the  Bar, — 
because,  whether  an  action  will  lie  or  not  for  doing  what  this 
declaration    charges,    viz.    falsely  and    maliciously,    wrongfully, 
vexatiously,    and    deceitfully,    and    without    any    reasonable    or 
probable  cause,  conspiring  together,  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  to  commence  and  prose- 
cute an  action  in  the  name  of  a  third  person,  but  for  the  defendant's 
own  benefit,  whereby  the  plaintiff  has  sustained  damage,   it   is 
admitted  that  no  such  action  will  lie,  unless  the  plaintiff  has 
actually  sustained  damage.    It  is  conceded,  also,  that,  if  the  party 
so  wrongfully  put  forward  as  plaintiff  in  the  former  action  had 
been  a  person  in  solvent  circumstances,  this  action  could  not  have 
[  *728  ]      been  maintained,  inasmuch  as  the  award  of  costs  to  *the  defendant 
(the  now  plaintiff)  upon  the  failure  of  that  action,  would,  in  con- 
templation of  law,  have  been  a  full  compensation  to  him  for  the 
unjust  vexation,  and  consequently  he  would  have  sustained   no 
damage.    We  must,  therefore,  look  at  the  record,  and  see  what  the 
allegation  of  injury  is.     Now,  this  not  being  an  action  for  an  abuse 
of  the  process  of  the  Court,  but  an  action  such  as  I  have  already 
described,  it  was  necessary  to  show  that  the  former  action  was 
determined  and  at  an  end.     How  is  that  stated  upon  this  record  ? 
The  declaration,  after  stating  the  bringing  of  the  action,  and  that 
the  now  plaintiff  appeared  and  pleaded  thereto,  alleges  that  the  defen- 
dants, in  further  pursuance  of  the  said  conspiracy,  and  further  con- 
triving as  aforesaid,  falsely,  maliciously,  wrongfully,  vexatiously,  and 
deceitfully,  and  without  any  reasonable  or  probable  cause,  prosecuted 
the  said  action  in  the  said  Court  against  the  now  plaintiff,  until  after- 
wards, to  wit,  on  &c,  when  the  said  L.  H.  Osborne  (the  plaintiff  in 
that  action)  was  nonsuited  in  that  action ;  and  that  afterwards,  to 
wit,  on  &c,  it  was  considered  in  and  by  the  said  Court,  that  the 
said  L.  H.  Osborne  should  take  nothing  by  his  said  writ,  but  that 
he  and  his  pledges  to  prosecute  should  be  in  mercy  &c,  as  by  the 
record  and  proceedings  thereof,  still  remaining  in  the  said  Court,  more 
fully  and  at  large  appeared ;  and  that  thereupon  and  thereby  the  said 
suit  became  and  was  and  is  wholly  ended  and  determined :  and  it 
then  goes  on  to  allege,  that,  "  by  means  of  the  premises/'  the  now 
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plaintiff  was  put  to  and  necessarily  incurred  certain  costs.     The    Cottkbkll 
Court  is  bound  to  take  notice,  that,  upon  a  judgment  of  nonsuit,  the       jonks. 
defendant  is  by  law  entitled  to  an  award  of  costs  if  he  asks  for  them. 
Unless  costs  are  awarded,  how  is  the  Court  to  say  that  the  inability 
of  the  now  plaintiff  to  obtain  them  from  Osborne  arose  from  any 
other  cause  than  because  he  got  no  judgment  for  costs.     For  any- 
thing that  appears,  the  plaintiff  has  sustained  *the  injury  of  which       [  *7?$  ] 
he  complains,  solely  by  his  own  neglect  to  apply  for  costs  as  against 
Osborne.   Upon  this  ground,  therefore,  without  offering  any  opinion 
upon  the  principal  point  argued,  I  think  the  rule  to  arrest  the 
judgment  must  be  made  absolute. 

XIaule,  J. : 

I  agree  with  my  Lord  Chibp  Justice  in  thinking  that  this  rule 
ought  to  be  made  absolute.    The  declaration  is  defective,  for  not 
showing  that  any  damage  has  accrued  to  the  plaintiff  from  the  act 
of  the  defendants.      It  is  conceded  that  this  action  could  not  be 
maintained  in  respect  of  extra  costs,  that  is,  costs  ultra  the  costs 
given  by  the  statute  (1)  to  a  successful  defendant.     That  being  so, 
what  is  the  damage  which  the  plaintiff  is  alleged  to  have  sustained 
here  ?     The  declaration,  after  alleging  that  Osborne  was  nonsuited 
in  the  former  action,  proceeds  to  state  that  it  was  considered  by  the 
Coubt  that  Osborne  should  take  nothing  by  his  writ,  but  that  he 
and  his  pledges  to  prosecute  should  be  in  mercy ;  and  that  "  there- 
upon and  thereby,  the  said  suit  became  and  was  and  is  wholly 
ended  and  determined."   That  is  a  perfectly  correct  mode  of  showing 
a  judgment  of  nonsuit  without  costs.      In  order  to  make  the  non- 
payment of  costs  a  legitimate  subject  of  damage,  it  should  at  least 
be  shown  that  they  are  such  costs  as  properly  followed  the  judg- 
ment.    Here,  the  plaintiff  has  got  all  he  chose  to  ask  for,  that  is,  a 
judgment,  without  costs,  the  record  showing  nothing  more  than 
*  that  the  action  was  brought  to  a  proper  termination.     In  an  action 
for  a  malicious  prosecution,  or  for  a  conspiracy  to  bring  an  action 
or  to  institute  a  prosecution,  it  is  necessary  to  show  that  the  action 
or  the  prosecution  was  determined.     In  the  case  of  an  action  being 
improperly  brought,  it  is  competent  to  the  Court  in  which  it  is 
•brought,  upon  the  application  of  the  defendant,  to  award  costs,  if       [  »730  ] 
costs  have  been  incurred.     There  being  no  award  of  costs  here,  we 
can  only  assume,  either  that  costs  were  not  asked  for,  or  that  none 
were  incurred.    The  declaration,  therefore,  showing  that  the  action 
(1)  23  Hen.  VIII.  c.  15,8.  1. 
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Cottbbbll    commenced  by  Osborne  was  brought  to  a  proper  termination,  with- 
Jones.        ou*  any  injury  or  damage  to  the  now  plaintiff,  fails  to  show  a  cause 
of  action  against  the  now  defendants.    Consequently,  the  judgment 
must  be  arrested. 

Williams,  J. : 

I  am  of  the  same  opinion.  It  is  clear  that  no  action  will  lie  for 
improperly  putting  the  process  of  the  law  in  motion  in  the  name 
of  a  third  person,  unless  it  is  alleged  and  proved  to  have  been  done 
maliciously  and  without  reasonable  or  probable  cause :  but,  if  there 
be  malice  and  want  of  reasonable  or  probable  cause,  no  doubt  the 
action  will  lie,  provided  there  be  also  a  legal  damage.  The  question 
in  this  case,  therefore,  resolves  itself  into  this,  whether  this  declara- 
tion alleges  any  legal  damage  as  resulting  from  the  conduct  imputed 
to  the  defendants.  It  is  unnecessary  to  say  whether,  if  this  declara- 
tion had  averred  a  recovery  of  costs  against  Osborne  in  the  former 
action,  and  that  such  recovery  had  become  fruitless  by  reason  of 
Osborne's  insolvency,  that  would  have  been  a  sufficient  statement  of 
a  legal  damage ;  because  I  agree  with  my  Lord  and  my  brother 
Maule  that  there  is  no  sufficient  averment  that  the  now  plaintiff 
ever  gained  a  legal  right  to  costs  against  Osborne,  by  the  judgment 
in  that  action,  and  consequently  there  is  nothing  to  show  that  the 
loss  of  costs  was  the  result  of  Osborne's  insolvency.  The  ground 
of  this  action  therefore  fails. 

Talfourd,  J. : 

I  am  of  the  same  opinion.  It  appears  from  the  whole  current  of 
authorities,  that  an  action  of  this  description,  if  maintainable  at  all, 
[  *781  ]  is  only  *maintainable  in  respect  of  legal  damage  actually  sustained  ; 
and  that  the  mere  expenditure  of  money  by  the  plaintiff  in  the 
defence  of  the  action  brought  against  him  does  not  constitute  such 
legal  damage ;  but  that  the  only  measure  of  damage  is,  the  costs 
ascertained  by  the  usual  course  of  law.  There  being  no  averment 
in  this  declaration  that  any  such  costs  were  incurred  or  awarded, 
no  legal  ground  is  disclosed  for  the  maintenance  of  the  action. 

Rule  absolute. 


rot.  txxxvn.]    1851.    C.  P.    11  C.  B.  755—756.  769 

MACDOUGALL  v.  PATEKSON.  w«i. 

Bee.  5. 
(11  0.  B.  755—775;  S.  C.  21  L.  J.  C.  P.  27 ;  15  Jur.  1108.)  

Where  a  statute  confers  an  authority  to  do  a  judicial  act  in  a  certain         l  7o5  J 
case,  it  is  imperative  on  those  so  authorised,  to  exercise  the  authority  when 
the  case  arises,  and  its  exercise  is  duly  applied  for  by  a  party  interested, 
and  having  the  right  to  make  the  application  (1). 

The  word  "  may/'  in  the  13th  section  of  the  County  Courts  Extension 
Act,  13  &  14  Vict.  c.  61  (2),  which  provides,  that,  in  certain  oases,  the  Court 
or  a  Judge  at  chambers  may  by  rule  or  order  direct  that  the  plaintiff  shall 
recover  his  costs,  is  not  used  to  give  a  discretion,  but  to  confer  a  power. 
upon  the  Court  and  Judges :  and  the  exercise  of  such  power  depends,  not 
upon  the  discretion  of  the  Court  or  Judge,  but  upon  the  proof  of  the 
particular  case  out  of  which  such  power  arises. 

Where  a  man,  having  his  permanent  residence  at  one  place,  has  a  lodging, 
for  a  temporary  purpose  only,  at  another  place,  he  does  not  "  dwell "  at 
the  latter  place,  within  the  meaning  of  the  128th  section  of  the  County 
Court  Act,  9  &  10  Vict.  c.  95(2),  so  as  to  oust  the  jurisdiction  of  the  superior 
Courts. 

This  was  an  action  upon  a  promissory  note  for  9/.  6*.  Qd.  (by 
payee  against  maker),  tried  as  an  undefended  cause  before  the 
Sheriff  of  London,  on  the  23rd  of  July  last,  when  a  verdict  was 
taken  for  the  plaintiff  for  the  amount  of  the  note  and  interest. 

On  the  1st  of  August,  the  plaintiff  took  out  a  summons  calling 
upon  the  defendant,  under  the  13th  section  of  the  County  Courts 
Extension  Act,  13  &  14  Vict,  c.  61,  to  show  cause  why  the  Master 
should  not  tax  and  allow  to  the  plaintiff  his  costs  of  the  action,  on 
the  ground  that  the  plaintiff  and  defendant  dwelt  more  than  twenty 
miles  from  each  other.  The  application  was  founded  upon  the 
affidavit  of  the  plaintiff  and  his  attorney.  The  former,  who 
described  himself  as  "of  Inverness,  in  the  kingdom  of  Scotland, 
but  at  present  stopping  at  19  B,  Golden  Square,  in  the  county  of 
Middlesex,  woollen-draper,"  deposed,  that,  at  the  time  of  the  com- 
mencement of  the  action,  he  dwelt  and  carried  on  his  business  more 
than  twenty  miles  from  the  places  where  the  defendant  dwelt  and 
carried  on  his  business ;  that  he,  the  plaintiff,  at  that  time  dwelt 
and  carried  on  his  business,  and  still  dwells  and  carries  on  his 
business,  at  Inverness,  *in  Scotland,  and  not  elsewhere,  and  that  [  *756  ] 
the  defendant  dwelt  in  the  county  of  Surrey,  and  carried  on  his 
business  in  the  county  of  Middlesex ;  that  he,  the  plaintiff,  usually 
came  to  London  every  summer,  for  the  purposes  of  his  business, 
but  had  never  had  any  permanent  dwelling  or  place  of  business 

(1)  See    Reg.  v.   BUhop  of  Oxford  L.  J.  Q.  B.  577.— J.  G.  P. 
(1879)  4  a  B.  D.  245,  259,  48  L.  J.         (2)  Repealed  by  the  County  Courts 

Q.  B.  609 ;   and  Julius  v.  Bishop  of  Act,  1888.— J.  G.  P. 
Oxford  (1880)  5  App.  Cas.  214, 224,  49 
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Mao-        there,  but  takes  lodgings  and  a  show-room  for  patterns  whilst  he 

DOUG ALL  ° 

«.  remains  in  London,  at  such  part  of  the  town  as  he  may  deem 

ATBR8    '    most  suitable;  and  that  the  debt  for  the  recovery  of  which  the 

action  was  brought,  was,  for  goods,  the  orders  for  a  portion  of 

which  were  received  by  the  plaintiff  at  Inverness,  and  the  whole 

sent  to  the  defendant  from  that  place. 

Cause  was  shown  against  this  summons,  upon  affidavit  setting 
forth  the  superior  advantages,  in  point  of  economy  and  despatch, 
of  proceedings  in  the  county  court ;  and  stating,  that  the  plaintiff 
dwelt  and  carried  on  his  business  of  a  woollen-draper,  at  the  com- 
mencement, and  during  the  progress,  and  at  the  conclusion  of  this 
action,  at  No.  19  B,  Golden  Square,  in  the  county  of  Middlesex ; 
that  the  plaintiff  so  dwelt  and  carried  on  his  business  at  that  place 
every  year,  and  had  continued  from  before  and  at  the  commence- 
ment, and  during  the  progress,  and  at  the  conclusion  of  this  action, 
to  dwell  and  carry  on  his  said  business  there;  that  No.  19  B,  Golden 
Square,  is  within  twenty  miles  of  the  dwelling-place,  and  within 
twenty  miles  of  the  place  of  business  of  the  defendant,  that  is  to 
say,  within  three  miles  of  the  dwelling-place,  and  within  one  mile  of 
the  place  of  business  of  the  defendant,  respectively,  and  that  No.  19, 
Golden  Square,  is  within  a  few  hundred  yards  of  the  Westminster 
County  Court  of  Middlesex. 

Patte8on,  J.,  before  whom  the  summons  was  heard,  dismissed 
the  application,  indorsing  thereon,  "  Summons  dismissed.  I  think 
there  was  concurrent  jurisdiction,  but  no  sufficient  reason  given 
why  plaintiff  sued  in  the  superior  Court." 

[  7^7  ]  Badeley,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi  to 

the  same  effect : 
The  learned  Judge,  in  deciding  as  he  did,  acted  upon  the 
opinions  expressed  by  the  Courts  of  Exchequer  and  Queen's 
Bench,  in  Jones  v.  Harrison  (l)  and  Latham  v.  Spedding  (2), 
that  the  18th  section  is  discretionary  only.  These  decisions,  how- 
ever, have  not  been  received  with  satisfaction  :  the  Judges  of  this 
Court  have  been  understood  to  hold  that  "  may  "  ought  to  be  con- 
strued "  shall." 

(Williams,  J. :  I  never  so  decided ;  I  merely  intimated  an  opinion 
to  that  effect  to  my  brother  Martin.) 

(I)  6  Ex.  328.  (2)  20  L.  J.  Q.  B.  302 ;  A  C.  17  Q.  B. 

440. 
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It  is  not  matter  of  discretion:  if  there  is  concurrent  jurisdiction,        Mao- 
the  Judge  is  bound  to  allow  the  plaintiff  his  costs.    The  2nd  „. 

section  of  the  18  &  14  Vict.  c.  61,  enacts  that  that  Act  and  the  Patbbs°*- 
9  &  10  Vict.  c.  95,  and  12  &  18  Vict.  c.  101,  shall  be  read  and 
construed  as  one  Act,  as  if  the  several  provisions  in  those  Acts 
contained,  not  inconsistent  with  the  provisions  of  that  Act,  were 
repeated  and  re-enacted  therein.  It  is  necessary,  therefore,  to  refer 
back  to  the  128th  section  of  the  9  &  10  Vict.  c.  95,  which  enacted 
"  that  all  actions  and  proceedings  which  before  the  passing  of  that 
Act  might  have  been  brought  in  any  of  her  Majesty's  superior 
courts  of  record,  where  the  plaintiff  dwells  more  than  twenty  miles 
from  the  defendant,  or  where  the  cause  of  action  did  not  arise 
wholly  or  in  some  material  point  within  the  jurisdiction  of  the 
Court  within  which  the  defendant  dwells  or  carries  on  his  business 
at  the  time  of  the  action  brought,  or  where  any  officer  of  the  county 
court  shall  be  a  party,  except  in  respect  to  any  claim  to  any  goods 
and  chattels  taken  in  execution  of  the  process  of  the  Court,  or  the 
proceeds  or  value  thereof,  may  be  brought  and  determined  in  any 
such  superior  Court,  at  the  election  of  the  party  suing  or  proceeding, 
as  if  that  Act  had  not  been  passed."  Then  *comes  the  18th  section  [  *768  ] 
of  the  18  &  14  Vict.  c.  61,  which  enacts  that,  "  if  in  any  such  action 
(in  the  superior  Court),  whether  there  be  a  verdict  in  such  action  or 
not,  the  plaintiff  shall  make  it  appear  to  the  satisfaction  of  the 
Court  in  which  such  action  was  brought,  or  to  the  satisfaction  of  a 
Judge  at  chambers,  upon  summons,  that  the  said  action  was 
brought  for  a  cause  in  which  concurrent  jurisdiction  is  given  to  the 
superior  Courts  by  the  128th  section  of  the  9  &  10  Vict.  c.  95,  or  for 
which  no  plaint  could  have  been  entered  in  any  such  county  court, 
or  that  the  said  cause  was  removed  from  a  county  court  by 
certiorari,  then  and  in  any  of  such  cases  the  Court  in  which  the  said 
action  is  brought,  or  the  said  Judge  at  chambers,  may  thereupon, 
by  rule  or  order,  direct  that  the  plaintiff  shall  recover  his  costs ; 
and  thereupon  the  plaintiff  shall  have  the  same  judgment  to  recover 
his  costs  that  he  would  have  had  if  that  Act  had  not  been  passed." 
Regard  being  had  to  the  2nd  section,  it  is  impossible,  giving  effect, 
as  we  are  bound  if  possible  to  do,  to  every  word  we  read,  to  hold 
the  Legislature  to  have  meant  to  give  the  plaintiff,  in  the  cases 
specified,  the  election  to  avail  himself  of  either  jurisdiction,  and 
then  to  mulct  him  of  costs  for  exercising  it.  The  plaintiff's  right  to 
costs  under  the  Statute  of  Gloucester  (i)  is  not  to  be  taken  away 

(1)  6  Bdw.  I.  c.  1. 
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Mao-  by  implication  and  inference.  It  never  could  have  been  intended 
dougall  ^j.  ^e  merjjB  0j  jjje  caUBe  should  be  tried  over  again,  upon 
PATBiso*.    affidavit. 

(Maulb,  J.:  The  word  "may"  possibly  may  be  referred  to  the 
contingency  of  the  costs  being  asked  for.  The  Judge  is  to  do  what 
is  right.) 

A  rule  nisi  having  been  granted, 

Lush,  on  a  subsequent  day,  showed  cause : 

It  is  not  obligatory,  but  discretionary  with  the  Judge  to  allow  or 
[•769]  *to  refuse  costs  under  this  statute.  The  11th  section  shows  the 
paramount  intention  of  the  framers  of  the  Act  to  have  been,  that, 
as  a  general  rule,  plaintiffs  recovering  in  the  superior  Courts  sums 
not  exceeding  20/.  in  actions  of  contract,  or  51.  in  actions  of  tort, 
over  which  the  county  court  has  jurisdiction,  are  to  have  no  costs. 
They  then  proceed  to  engraft  upon  that  provision  certain  excep- 
tions ;  the  12th  section  enabling  the  Judge  to  give  the  plaintiff 
costs  by  certifying  on  the  back  of  the  record  that  it  appeared  to 
him  at  the  trial  that  the  cause  of  action  was  one  for  which  a  plaint 
could  not  have  been  entered  in  the  county  court,  or  that  it 
appeared  to  him  that  there  was  a  sufficient  reason  for  bringing 
the  action  in  the  superior  Court ;  and  the  18th  section  impowering 
a  Judge  at  chambers  to  allow  the  plaintiff  costs,  upon  its  being 
made  to  appear  to  his  satisfaction  that  there  was  a  sufficient  reason 
for  suing  in  the  superior  Court.  In  Janes  v.  Harrison  (l),  where 
the  section  was  held  to  be  discretionary,  Parke,  B.,  said :  "  The 
rule  which  the  Courts  have  constantly  acted  upon  of  late  years,  in 
construing  Acts  of  Parliament  or  other  instruments,  is,  to  take  the 
words  in  their  ordinary  grammatical  sense,  unless  such  a  construc- 
tion would  be  obviously  repugnant  to  the  intention  of  the  framers 
of  the  instrument,  to  be  collected  from  its  terms,  or  would  lead  to 
some  other  inconvenience  or  absurdity.  Now,  the  word  used  in 
this  case,  '  may/  according  to  its  ordinary  construction,  is  permis- 
sive ;  and,  although  Mr.  BovilVs  ingenious  argument  has  led  my 
mind  to  doubt  a  little,  it  has  not  rendered  it  clear  to  me  that  the 
Legislature  in  this  section  did  not  use  the  word  in  its  ordinary 
sense.  I  think  we  ought  to  abide  by  that  rule  of  construction,  and, 
in  doing  so,  I  cannot  see  any  satisfactory  reason  why  the  word 

(1)  6  Ex.  328. 
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'  may v  here  should  not  be  bo  read.    In  many  cases  which  come        Mao- 
before  them,  the  Court  or  Judge  *might  think  it  right  to  exercise  „# 

their  discretion  by  disallowing  a  plaintiff  costs,  and  I  am  not  sure     PA*BM0K- 
the  Legislature  did  not  mean  them  to  have  the  power  of  exercising 
such  discretion."   This  case  was  acted  upon  in  Palmer  v.  Richards  (l), 
where  it  was  held,  that,  where  a  Judge  has  exercised  his  discretion, 
it  cannot  be  reviewed  by  the  Court. 

(Jbrvis,  Ch.  J. :  I  have  always  understood  the  general  practice 
to  be,  that,  where  a  matter  comes  before  a  Judge  at  chambers  upon 
affidavit,  his  decision  thereon  is  subject  to  review.) 

It  might  as  well  be  argued  that  the  Judge  at  the  trial  is  bound  to 
certify  under  the  12th  section. 

(Jbrvis,  Ch.  J. :  Is  he  not  bound  to  certify,  if  it  appears  to  him 
that  the  cause  of  action  was  one  for  which  a  plaint  could  not  have 
been  entered  in  the  county  court  ?) 

It  is  submitted  he  is  not.  Under  the  48  Eliz.  c.  6,  s.  2,  and  also 
under  Lord  Denman's  Act,  8  &  4  Vict.  c.  24,  s.  2,  where  the  Judge 
has  exercised  his  discretion  in  granting  a  certificate,  the  Court  will 
not  afterwards  review  it. 

(Jebvi8,  Ch.  J. :  That  is  a  different  thing :  there,  the  Judge  has 
to  consider  whether  the  action  was  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages,  or  whether  the  trespass 
or  grievance  in  respect  of  which  the  action  was  brought  was  wilful 
and  malicious :  here,  under  s.  18,  if  certain  things  are  proved  to 
the  ^satisfaction  of  the  Court,  or  of  a  Judge  at  chambers,  the  rule  [  *761  ] 
or  order  must  go. 

Mauls,  J. :  There  is  a  considerable  difference  in  the  wording  of  the 
12th  and  18th  sections:  under  the  former,  the  Judge  at  the  trial,  when 
called  upon  to  certify,  has  to  inquire  whether  or  not  the  cause  of  action 
was  one  for  which  a  plaint  could  have  been  entered,  or  whether  there 
was  a  sufficient  reason  for  bringing  the  action  in  the  superior  Court ; 
but,  when  you  come  to  s.  18,  if  it  be  held  to  be  discretionary  in  the 
Judge  to  make  the  order  or  not,  it  will  lead  to  endless  and  unsatis- 
factory contests  upon  affidavit,  in  every  case,  before  the  Judge  or 
the  Court ;  all  which  is  avoided  by  making  the  order  depend  upon 
whether  it  appears  that  the  action  was  brought  for  a  cause  in  which 

(1)  6  Ex.  335. 
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Mao-        concurrent  jurisdiction  is  given  to  the  superior  Courts  by  the 

DOUGALL        9&1Q  yjct    c    9g>  g    128>  or    for    which    n<)   plftint   ^J  haye   heen 

Patebson.  entered  in  a  county  court,  or  that  the  cause  was  removed  by 
certiorari, — such  plain  and  definite  things,  that  no  great  doubt  or 
difficulty  could  arise  as  to  their  existence  or  non-existence. 

Jervis,  Gh.  J.:  Where  the  defendant  removes  the  cause  by 
certiorari,  the  plaintiff  is  bound  to  go  on  in  the  superior  Court. 
Suppose  the  application  for  a  certiorari,  is  resisted,  according  to 
your  argument,  a  single  Judge  at  chambers  might  decide  differently 
from  the  Judge  at  the  trial  or  the  Court  in  banc.) 

That  only  goes  to  regulate  the  discretion  of  the  Judge.  The 
primary  intention  of  the  Legislature  was,  to  deprive  parties  of 
costs  where  they  proceed  in  the  superior  Courts  to  recover  demands 
which  ought  to  have  been  sued  for  before  the  inferior  tribunal. 
The  right  to  costs  in  such  cases  is  exceptional,  and  introduced  by 
way  of  proviso  :  it  manifestly  was  not  intended  by  the  Legislature 
to  make  the  awarding  of  costs  in  the  cases  specified  absolutely 
imperative  upon  the  Court  or  Judge;  and  certainly  the  primd  facie 
and  natural  and  ordinary  meaning  of  the  word  "  may,"  is,  to  give 
[  *762  ]  a  discretion.  It  was  distinctly  *so  held  in  Jones  v.  Harrison  ;  and 
that  decision  was  followed  by  the  Queen's  Bench  in  Latham  v. 
Spedding(\).    *    *     * 

[  763  ]  (Jbbvis,  Ch.  J. :  That  is  not  a  decision  upon  the  point  which  is 

now  before  us.) 

This  is  not  a  case  in  which  concurrent  jurisdiction  is  given  by  the 
128th  section  of  the  9  &  10  Vict.  c.  95, — the  language  of  which  is, 
"  where  the  plaintiff  dwells  more  than  twenty  miles  from  the  defen- 
dant, or  where  the  cause  of  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  Court  within  which 
the  defendant  dwells  or  carries  on  his  business  at  the  time  of  the 
action  brought.*'  It  is  clear  that  the  cause  of  action  arose  where 
the  defendant  resided.  It  appears  from  the  affidavits,  taken 
together,  that,  although  the  plaintiff  had  a  residence  at  Inverness, 
he  also  had  a  residence  and  a  place  of  business  at  No.  19  B,  Golden 
Square ;  and  the  affidavits  show  that  he  was  actually  domiciled  at 
the  latter  place,  not  only  at  the  time  the  action  was  commenced, 
but  also  at  the  time  the  judgment  was  obtained. 

(1)  20  L.  J/.Q.  B.  3Q2, 
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Patbrson. 


Badeley,  in  support  of  his  rule  :  Mao- 

DOUOALL 

This  clearly  was  a  ease  of  concurrent  jurisdiction.    The  [plaintiff]  v. 

has  not,  and  never  had,  a  permanent  residence  within  twenty  miles 
of  the  defendant's  residence ;  for,  that  is  the  plain  meaning  of  the 
statute. 

(Maulb,  J. :  He  has  a  residence  proper  at  Inverness ;  and  he 
also  dwells  and  carries  on  his  business,  from  March  till  the  com- 
mencement of  the  shooting  season,  in  Golden  Square.  A  man  may 
have  a  house  in  London,  and  a  house  at  Richmond,  and  each  may 
properly  be  called  his  "  dwelling : "  but  I  doubt  whether  a  man 
who  takes  lodgings  at  a  watering-place  for  two  or  three  months, 
can  be  said  to  have  a  residence  *or  to  dwell  there.)  [  »764  ] 

In  Sheite  v.  Rait  (1),  it  was  held  that  one  who  resides  in  Scotland, 
and  carries  on  business  in  London  by  means  of  an  agent,  is  not 
bound  to  sue  in  the  City  Small  Debts  Court,  for  a  debt  within  the 
scope  of  the  10  &  11  Vict.  c.  lxxi.  A  man's  residence  or  dwelling 
is  properly  speaking  the  place  where  his  family  is  domiciled. 
Thus,  in  Nias  v.  Davis  (2),  a  prisoner  in  execution  in  the  common 
gaol  of  Radnor,  but  having  a  permanent  lodging  in  London,  where 
his  wife  and  family  resided,  and  to  which  it  was  his  intention  to 
return,  petitioned  the  Court  of  Bankruptcy  for  protection  from 
process,  under  the  5  A  6  Vict.  c.  116,  and  7  4  8  Vict.  c.  96  :  and  it 
was  held  that  he  had  a  sufficient  residence  within  the  London 
district,  to  entitle  him  to  present  his  petition  there. 

(Maulb,  J. :  It  is  true  that  the  plaintiff  dwells  at  Inverness, 
which  is  more  than  twenty  miles  from  the  defendant :  it  is  also 
true  that  he  dwells  at  No.  19  B,  Golden  Square,  which  is  less  than 
twenty  miles  from  the  defendant.  Assuming  that  a  man  may  have 
a  dwelling-house  in  two  places  at  the  same  time,  he  may,  as  I  read 
the  Act,  have  the  rights  which  belong  to  a  man  who  dwells  more  than 
twenty  miles  off,  and  also  those  which  belong  to  a  man  who  dwells 
less  than  twenty  miles  off.    There  are  no  negative  words  in  the  Act.) 

The  Court  will  not  curtail  the  plaintiff's  rights  beyond  the  express 
and  positive  words  of  the  Act.  A  party's  "  dwelling  "  has  always  been 
held  to  be,  the  place  where  he  and  his  family  permanently  reside. 
Here,  the  plaintiff's  permanent  residence  is  at  Inverness,  and 
consequently  he  had  a  right  to  resort  to  the  superior  Court. 
(1)  7C,  B.  llfc  (2)  4C.B.  444. 
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Mao-  The  Judge  having  dismissed  the  summons,  it  is  competent  to 

c.  the  plaintiff  to  come  to  the  Court  to  review  his  decision  :  Peterton 

patbrson.    ymDavis{ih 

(Jervis,  Ch.  J. :  This  is  a  substantive  application  to  have  the 
t  *765  ]       costs :  you  must  *show  that  the  plaintiff  is  entitled  to  them, 
by  showing  that  he  dwells  more  than  twenty  miles  from  the 
defendant.) 

Upon  that  point  the  decision  of  the  Judge  was  in  the  plaintiff's 
favour. 

Upon  the  main  point,  however,  the  plaintiff  is  entitled  to  the 
order  prayed.  But  for  the  9  &  10  Vict.  c.  95,  s.  129,  and  13  &  14 
Vict.  c.  61,  s.  11,  the  plaintiff  would  clearly  have  been  entitled  to 
costs  under  the  Statute  of  Gloucester;  and  that  clear  right  can 
only  be  taken  away  by  the  express  enactment  of  a  statute,  or 
necessary  intendment  amounting  to  express  enactment. 

(Jervis,  Gh.  J. :  The  11th  section  does  expressly  take  away  costs 
in  the  cases  therein  mentioned.  Must  you  not  bring  yourself 
within  the  exception  ?) 

The  128th  section  of  the  9  &  10  Vict.  c.  95,  enacts  that  all  actions 
and  proceedings  which  before  the  passing  of  that  Act  might  have 
been  brought  in  any  of  her  Majesty's  superior  courts  of  record, 
where  the  plaintiff  dwells  more  than  twenty  miles  from  the  defen- 
dant, or  where  the  cause  of  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  Court  within  which 
the  defendant  dwells  or  carries  on  his  business  at  the  time  of  the 
action  brought,  &c.,  may  be  brought  and  determined  in  any  such 
superior  Court,  at  the  election  of  the  party  suing  or  proceeding, 
"as  if  that  Act  had  not  been  passed."  Then  comes  the  11th 
section  of  the  18  <fe  14  Vict.  c.  61,  which  deprives  the  plaintiff  in 
actions  of  certain  descriptions  of  costs,  "  except  in  the  cases  herein- 
after provided."  Upon  this  two  conditions  are  engrafted  by 
88.  12  and  18:  the  former  provides  that  the  plaintiff  shall  have 
costs,  if  the  Judge  who  presides  at  the  trial  shall  certify  on  the 
back  of  the  record  "  that  it  appeared  to  him  at  the  trial  that  the 
cause  of  action  was  one  for  which  a  plaint  could  not  have  been 
entered  in  the  county  court,"  or  "  that  it  appeared  to  him  at  the 
trial  that  there  was  a  sufficient  reason  for  bringing  the  action  in 

(1)  6  0.  B.  236. 
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the  superior  Court :  "  'and  the  latter  provides,  that,  if  the  plaintiff  Mao- 
shall  make  it  appear  to  the  satisfaction  of  the  Court  in  which  the  D0U£Ar'L 
action  is  brought,  or  to  the  satisfaction  of  a  Judge  at  chambers,  Paterson. 
"that  the  action  was  brought  for  a  cause  in  which  concurrent  l 
jurisdiction  is  given  to  the  superior  Courts  by  the  9  &  10  Vict.  c.  95, 
s.  128,  or  for  which  no  plaint  could  have  been  entered  in  the 
county  court,  or  that  the  cause  was  removed  from  the  county  court 
by  certiorari."  Two  things  are  expressly  mentioned  in  s.  12 
as  those  which  the  Judge  at  Nisi  Prius  is  to  determine,  and  three 
in  s.  18  as  matters  which  are  to  be  determined  by  the  Court 
or  by  a  Judge  at  chambers,  including  one,  but  excluding  the  other 
of  the  matters  which  may  be  the  subject  of  inquiry  at  Nisi  Prius, 
viz.  whether  or  not  there  was  a  sufficient  reason  for  bringing  the 
action  in  the  superior  Court.  If  the  rule  Expressio  unius  est  exclusio 
alterivs  holds,  this  omission  shows  that  it  was  the  intention  of  the 
Legislature  to  exclude  that  matter  from  inquiry  before  the  Judge 
at  chambers :  and  the  great  inconvenience  of  ripping  up  the  whole 
facts  upon  affidavit  affords  a  cogent  reason  for  the  omission.  There 
is  nothing  to  militate  against  this  conclusion,  except  the  use  of  the 
word  "  may/'  which  under  some  circumstances,  no  doubt,  is  per- 
missive, and  not  imperative.  But  there  is  no  such  inconvenience 
or  incongruity  in  holding  that  word  to  be  obligatory  here,  as  to 
justify  the  Court  in  disregarding  the  otherwise  plain  and  evident 
intention  of  the  Legislature. 

(Jervi8,  Ch.  J. :  The  word  "  may  "  is  merely  used  to  confer  the 
authority:  and  the  authority  must  be  exercised,  if  the  circum- 
stances are  such  as  to  call  for  its  exercise.) 

Authorities  are  to  be  found  in  the  books  which  fully  warrant  this 
construction.  In  Rex  et  liegina  v.  Barlow  (i),  upon  an  "  indictment 
on  14  Car.  II.  c.  12,  against  churchwardens  and  overseers  for  not 
•making  a  rate  to  reimburse  the  constables,  exception  was  taken  [  *767  ] 
that  the  statute  only  puts  it  in  their  power  to  do  so,  by  the  word 
'  may/  &c,  but  does  not  require  the  doing  of  it  as  a  duty,  for  the 
omission  of  which  they  are  punishable.  Sed  non  allocatur;  for, 
where  a  statute  directs  the  doing  of  a  thing  for  the  sake  of  justice 
or  the  public  good,  the  word  '  may '  is  the  same  as  the  word 
'  shall ' :  thus,  the  28  Hen.  VI.  says  the  sheriff  may  take  bail ; 
this  is  construed  shall,  for,  he  is  compellable  to  do  so."     So,  in 

(1)  2  Salk.  609. 
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Alderman  BackweWs  case  (l),  where  it  is  laid  down  that  the  granting 
a  commission  of  bankrupt  is  not  discretionary,  but  de  jure,  Lord 
Keeper  North  declared,  "that,  though  the  words  of  the  Act  of 
Parliament  (2)  were,  that  the  Chancellor  may  grant  a  commission 
of  bankrupt,   yet  the  word  'may'  was  in  effect  'must,'   and  it 
had  been  so  resolved  by  all  the  Judges."    And  in  Viner's  Abridg- 
ment, Statutes,  (E.  6),  pi.  182,  it  is  said :  "  It  is  a  rule  that  leges 
posteriores  abrogant  priores ;  but,  though  this  holds  in  then,  yet  it 
does  not  hold  in  hypothesi,  if  the  last  Act  be  not  contradictory  or 
contrary  to  the  former ;  but,  if  it  be  only  so  far  differing  or  dis- 
agreeing that  by  any  other  construction   they  may  both  stand 
together,  it  is  otherwise :  and  so  in  Dyer,  843,  18  Eliz.,  and  11 
Rep.  68  b,  Trudgin's  case,  21  Eliz.,  cited  there  in  Foster's  case, 
that,  where  tenant  in  tail  by  the  statute  of  Will.  II.  (8)  shall  not 
forfeit  the  lands,  and  afterwards  16  Bic.  II.  (4)  enacts  that  a  man 
attainted  of  pramunire  shall  forfeit  lands,  this  shall  not  be  extended 
but  only  to  lands  in  fee  and  for  life,  and  not  to  lands  in  tail,  and 
yet  all  are  within  the  words ;  and  there  in  Foster's  case,  the  statute 
of  28  Eliz.  (5)  gave  *2(M.  a  month,  to  be  divided  between  the  King, 
the  poor,  and  the  informer,  and  afterwards  the  statute  of  28  Eliz.  (6) 
gives  seisin  to  the  King,  and  85  Eliz.  (7)  gives  liberty  to  the  King 
to  pursue  by  bill,  plaint,  or  information,  yet  this  does  not  take 
away  the  third  part  from  the  informer:  "  per  Jones,  J.,  Standen  v. 
The  University  of  Oxford  (s). 


Jbrvis,  Ch.  J. : 

The  Court  entertain  some  doubt  whether  there  is  sufficient 
evidence  upon  the  affidavits  that  the  plaintiff  dwelt  at  No.  19  B, 
Golden  Square,  at  the  time  of  the  commencement  of  the  action, 
and  also  whether,  if  he  likewise  dwelt  at  Inverness,  the  case  would 
fall  within  the  9  &  10  Vict.  c.  95,  s.  128,  and  therefore  desire  time 
to  consider.  As  to  the  other  point,  we  see  very  cogent  reasons  for 
differing  from  the  construction  put  by  the  Court  of  Exchequer  upon 
the  18th  section  of  the  18  &  14  Vict.  c.  61,  in  the  case  of  Jones  v. 
Hairison  (0).    It  is  important,  therefore,  that  we  should  not  come 


(1)  1  Vera.  152  ;  Eq.  Oas.  Abr.  62, 
pi.  1,2;  2Ch.  Ca.  143,  190. 

(2)  "Shall  have  power  and  auc- 
torytie  by  vertue  of  this  Acte,"  34  & 
36  Hen.  VHI.  c.  4,  8.  1.  ••Shall 
have  full  power  and  authority  by 
commission  under  the  Great  Seal/' 
13  Eliz,  cr  7,  s,  3, 


(3)  Will.  Eel 

(4)  16  Hie  IL  c.  5. 

(5)  23  Eliz.  c.  1,  bs.  5,  11. 
(ft)  28  &  29  Eliz.  c  6. 

(7)  36  Eliz.  c.  1,  s.  10. 

(8)  Sir  W.  Jones,  22. 

(9)  6  Ex.  328, 
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to  a  hasty  conclusion,  and  equally  so  that  the  matter  should  not  Mao- 

remain  undisposed  of  during  the  Long  Vacation.    We  will,  therefore,  TK)  v, 

appoint  a  day  after  Term  for  giving  our  judgment  herein.  Patkhsom. 

Cur.  adv.  vult. 

Jbbyis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  (l) : 

The  first  question  in  this  case,  is,  whether  this  Court  has  a  con- 
current jurisdiction  with  the  county  court,  under  the  128th  section 
of  the  statute  9  &  10  Vict.  c.  95 :  and  we  are  of  opinion  that  it  has 

The  defendant  contends,  that,  at  the  time  of  the  action  brought,  [  769  ] 
the  plaintiff  dwelt  in  two  places,  in  Scotland,  and  in  Golden 
Square ;  and,  perhaps,  even  if  this  had  been  the  case,  this  Court 
would  have  had  concurrent  jurisdiction,  because  it  could  not  in 
that  case  have  been  suggested  on  the  roll  that  the  plaintiff  did  not 
dwell  more  than  twenty  miles  from  the  defendant.  But  it  is 
unnecessary  to  decide  that  question,  because  we  are  of  opinion, 
that,  under  the  circumstances,  the  plaintiff  did  not  dwell  in  Golden 
Square.  Each  case  must  depend  upon  its  particular  circumstances : 
but,  where  a  party  has  a  permanent  place  of  dwelling,  we  do  not 
think  that  he  "  dwells,"  in  the  sense  of  that  word  as  used  in  the 
statute,  at  a  place  where  he  has  lodgings  for  a  temporary  purpose 
only. 

The  second  question  depends  upon  the  true  construction  of  the 
statute  IS  &  14  Vict.  c.  61,  s.  18,  and  is  of  much  importance,  not 
only  on  account  of  its  general  bearing  upon  the  practice  of  the 
Court,  but  because  we  are  unfortunately  unable,  after  much  con- 
sideration, to  concur  with  the  Court  of  Exchequer  in  the  view 
which  they  have  taken  of  that  section. 

We  are  not  disposed  to  depart  from  the  rule  of  construction  of 
statutes,  so  frequently  referred  to  by  my  brother  Parke.  We  con- 
sider ourselves  bound  to  adhere  to  the  ordinary  meaning  of  the 
words  used,  and  to  their  grammatical  construction,  unless  that  is 
at  variance  with  the  intention  of  the  Legislature,  to  be  collected 
from  the  statute  itself,  or  leads  to  some  manifest  absurdity  or 
repugnance.  The  real  point  turns  upon  the  meaning  of  the  word 
"may."  Does  it  necessarily  give  the  Courts  and  the  Judges  a 
discretion  in  the  three  cases  mentioned  in  the  18th  section  ?  or, 
was  it  used, — and,  as  we  think,  aptly  and  properly  used, — to  confer 
upon  them  an  authority  in  the  cases  mentioned  ?  or  is  it  doubtful 

(1)  The  Judges  present  at  the  argument,  were,  Jkrvis,  Ch.  J.,  Miule,  J., 
WnOJAMS,  J.,  and  Talfquhp,  J. 
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Mac-        in  which  of  these  two  senses  it  was  used  by  the  Legislature?    If 

i>oooall      #^e  Becon(j  jB  ^e  jrue  meaning>  we  adhere  to  the  ordinary  mean- 

Patbbson.     jng  0f  ^e  words  used,  and  to  their  grammatical  construction,  by 

L     '   J      holding  that  the  Courts  and  Judges  have  no  discretion  when  either 

of  the  three  cases  exists  upon  which  the  authority  arises.    If  it  is 

doubtful  in  which  sense  the  word  was  used,  we  must  consider 

whether  it  would  not  lead  to  manifest  absurdity  and  repugnance 

to  hold  that  the  word   "may"  conferred  upon  the  Courts  and 

the  Judges  a  discretion  in  all  the  cases  mentioned  in  that  section. 

Before  the  passing  of  the  County  Courts  Act,  9  &  10  Vict.  c.  95, 

the  plaintiff  would  have  had  his  costs  by  the  Statute  of  Gloucester 

(6  Edw.  I.  c.  1) ;  and  since  that  Act  he  would  have  had  his  costs, 

because  the  defendant  could  not  have  suggested  that  the  plaintiff 

did  not  dwell  more  than  twenty  miles  from  the  defendant  at  the 

time  of  the  action  brought.    In  this  state  of  the  law,  the  statute 

18  &  14  Vict.  c.  61,  was  passed,  the  11th,  12th,  and  13th  sections 

of  which  refer  to  costs. 

The  principal  object  of  the  11th  section  seems  to  have  been  to 
get  rid  of  the  very  expensive  and  dilatory  proceeding  by  suggestion 
necessary  under  the  former  Act.  In  substance,  for  the  purposes  of 
this  case,  it  enacts,  that,  if  in  any  action  of  debt  commenced  in  the 
superior  Courts,  the  plaintiff  shall  recover  a  sum  not  exceeding 
202.,  he  shall  have  judgment  to  recover  such  sum  only,  and  no 
costs,  except  in  the  cases  thereinafter  provided :  and  no  suggestion 
shall  be  necessary  to  deprive  the  plaintiff  of  costs.  The  cases 
thereinafter  provided  are  to  be  found  in  the  12th  and  18th  sections, 
and  are  of  two  kinds, — those  which  may  appear  at  the  trial  before 
the  Judge  or  other  presiding  officer, — and  those  which  may  be 
established  by  affidavit  before  the  Court  or  a  Judge  at  chambers, 
whether  there  be  a  verdict  in  the  action  or  not.  Of  the  former, 
two  cases  are  provided  for  by  the  12th  section, — the  one,  where  it 
appears  to  the  Judge  or  presiding  officer  at  the  trial  that  the  cause 
[  *77i  ]  of  action  was  one  *for  which  no  plaint  could  have  been  entered  in 
a  county  court, — the  other,  where  it  appears  to  the  Judge  or  pre- 
siding officer  at  the  trial  that  there  was  a  sufficient  reason  for 
bringing  the  action  in  the  superior  Court :  and,  in  either  of  these 
cases,  if  the  Judge  or  presiding  officer  certifies  to  that  effect  upon 
the  back  of  the  record,  the  plaintiff  is  to  have  his  costs.  Of  the 
latter,  three  cases,  and  three  only,  are  provided  for  in  the  18th 
section:  where  there  is  concurrent  jurisdiction,  where  no  plaint 
could  have  been  entered  in  the  county  court,  and  where  the  cause 
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has  been  removed  from  the  county  court  by  certiorari:   and,  if        mac- 
either  of  these  cases  appears  to  the  satisfaction  of  the  Court  or  a  v. 

Judge  at  chambers,  such  Court  or  Judge  may  thereupon  direct  that     Patbr80K- 
the  plaintiff  shall  recover  his  costs. 

Is  there  to  be  added  to  these  three  cases  expressly  mentioned  in 
the  section,  a  fourth  inquiry,  independent  of,  and  possibly  uncon- 
nected with,  the  specific  question  before  the  Court  or  Judge,  viz. 
an  inquiry  into  the  general  conduct  of  the  parties,  for  the  purpose 
of  ascertaining  whether  the  plaintiff  is  in  justice  entitled  to  his 
costs  ?  No  power  to  institute  such  an  inquiry  is  expressly  given  by 
the  18th  section ;  whereas,  the  12th  section  gives  the  Judge  or  pre- 
siding officer  a  discretion,  and  enables  him  to  certify  that  there 
was  a  sufficient  reason  for  bringing  the  action  in  the  superior 
Court. 

The  omission  from  the  18th  section,  of  an  authority  expressly 
given  by  the  12th  section,  would  seem  to  show  that  it  was  not 
intended  to  confer  upon  the  Court  or  a  Judge  at  chambers  a  dis- 
cretion to  inquire  whether  there  was  sufficient  reason  for  bringing 
the  action  in  a  superior  Court  or  not. 

Again,  it  could  not  be  intended  that  a  Judge  at  chambers  should 
have  a  discretion  whether  the  plaintiff  should  have  his  costs,  in  a 
case  where  no  plaint  could  have  been  entered  in  the  county  court, 
and  that  a  Judge  at  Nisi  Prius  'should  have  no  discretion  in  the  f  *77*  ] 
same  case ;  and  yet,  in  the  12th  section,  in  addition  to  the  discre- 
tion vested  thereby  in  the  Judge  or  presiding  officer,  express 
reference  is  made  to  the  case  where  no  plaint  could  have  been 
entered  in  the  county  court, — which  would  have  been  unnecessary 
if  in  that  case  also  he  had  a  discretion,  for,  then,  the  last  member 
of  the  sentence,  giving  a  general  discretion,  would  have  included 
all  cases. 

To  take  the  instance  common  to  the  12th  and  18th  sections,  the 
11th  section  may  be  read  thus:  If,  in  any  action  of  debt,  the 
plaintiff  shall  recover  in  a  superior  Court  a  sum  not  exceeding  202., 
he  shall  have  judgment  to  recover  such  sum  only,  and  no  costs, 
except  in  the  case  where  no  plaint  could  have  been  entered  for  the 
cause  of  action  in  the  county  court ;  in  which  case,  if  it  appears  to 
a  Judge  at  Nisi  Prius,  he  shall  certify  the  same  upon  the  back  of 
the  record,  or,  if  it  appears  to  the  satisfaction  of  a  Judge  at 
chambers,  he  "  may," — that  is,  he  has  authority  to, — direct  that  the 
plaintiff  shall  have  his  costs.  Critically  speaking,  the  word  "  may  " 
is  correctly  used  to  describe  the  sort  of  authority  which  a  Judge  has 
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in  such  cases.  He  is  not  bound  to  act  against  the  plaintiff's  wish; 
but,  the  fact  being  established  which  gives  the  authority,  he  may, 
at  the  plaintiff's  request,  make  the  order ;  and  thus  the  costs  are 
awarded  to  the  plaintiff,  and  with  his  assent. 

The  general  authorities  on  the  subject  appear  fully  to  warrant 
the  construction  which  we  have  thought  ourselves  called  upon  to 
put  on  the  statute.  An  early  case  was  cited  by  Mr.  Badeley,  Alder- 
man  BackweWs  case.  One  of  the  questions  there  raised  before  Lord 
Keeper  North,  was,  whether  a  commission  of  bankrupt  could  be 
denied  by  the  Lord  Chancellor,  or  whether  it  was  dejure :  and  the 
Lord  Keeper  said  (l) :  "I  bold  that  the  commission  is  dejure,  and 
the  statute  which  saith  that  the  Chancellor  may  grant,  &c.,  is  as  if 
it  had  been  '  shall  *grant,'  or  '  ought  to  grant/  but  he  cannot  grant 
ex  officio,  but  on  request  of  persons  interested."  And  he  added  (2) 
that  it  had  been  so  resolved  by  all  the  Judges.  This  case  has  been 
followed  by  others,  the  last  of  them  being,  Reg.  v.  The  Tithe 
Commissioners  for  England  and  Wales,  In  the  Matter  of  Great  Hale 
Tithes  (a),  which,  we  think,  support  the  rule,  that,  when  a  statute 
confers  an  authority  to  do  a  judicial  act  in  a  certain  case,  it  is 
imperative  on  those  so  authorized,  to  exercise  the  authority  when 
the  case  arises,  and  its  exercise  is  duly  applied  for  by  a  party 
interested,  and  having  the  right  to  make  the  application. 

For  these  reasons,  we  are  of  opinion,  that  the  word  "  may  "  is 
not  used  to  give  a  discretion,  but  to  confer  a  power  upon  the 
Court  and  Judges ;  and  that  the  exercise  of  such  power  depends, 
not  upon  the  discretion  of  the  Court  or  Judge,  but  upon  the  proof 
of  the  particular  case  out  of  which  such  power  arises. 

But,  if  it  be  doubtful  in  which  sense  the  word  "  may  "  is  used, 
we  should  be  justified,  by  the  rule  of  construction  to  which  we  have 
referred,  in  considering  whether  absurdity  or  repugnance  would 
not  follow  from  holding  that  a  discretion  was  given,  and  might 
accordingly  modify  the  word  so  as  to  avoid  that  consequence.  In 
our  opinion,  absurdity  and  repugnance  would  follow  from  such  a 
construction.  If  the  11th  section  was  intended  to  avoid  the 
expense  of  a  suggestion,  that  object  would  *be  effectually  defeated 
by  giving  the  Judges  a  discretion  under  the  18th  section :  not  only 
must  every  cause  be  re-tried  upon  affidavits,  but  the  whole  conduct 
of  the  parties,  and  perhaps  of  the  witnesses,  must  be  examined, 
for  the  purpose  of  enabling  the  Judge  to  say  whether  or  not  the 


(1)  2  Oh.  Oa.  191. 

(2)  1  Vera.  153;  1  Eq.Cas.Abr.  52. 


(3)  80  R  B.  271  (14  Q.  B.  459) 
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plaintiff  should  have  his  costs.  A  Judge  at  Nisi  Prius,  in  the 
exercise  of  the  discretion  expressly  given  to  him  by  the  12th  section, 
mast  be  governed  by  evidence  applicable  to  the  issues  joined 
between  the  parties ;  but  a  Judge  at  chambers  will  be  subject  to  no 
such  limitation,  and  may  be  led  into  any  inquiry  which  the  parties 
may  think  fit  to  institute,  without  the  means  of  enforcing  the 
production  of  evidence. 

This  further  consequence  would  follow  from  holding  that  the 
word  "may"  confers  a  discretion.  Wherever  the  plaintiff  has 
a  cause  of  action  for  which  he  cannot  sue  in  the  county  court,  and 
in  respect  of  which  he  has  not  sustained  the  damage  necessary  to 
give  costs,  his  right  to  costs  may  depend,  not  upon  his  success  in 
the  action,  but  upon  the  discretion  of  a  Judge,  to  be  exercised  at 
chambers,  and,  as  it  is  said,  without  control,  and  without  the  means 
of  compelling  adverse  witnesses  to  depose  to  facts  which  may  be 
only  within  their  own  knowledge. 

If  it  were  doubtful  whether  the  word  "  may  "  was  used  to  give  a 
discretion,  or  to  confer  an  authority,  we  should  not  hesitate  to 
adopt  the  latter  meaning,  to  avoid  the  consequences  which  we  have 
pointed  out. 

We  are  aware  that  this  decision  conflicts  with  two  cases  which 
have  been  decided  by  the  Court  of  Exchequer,  and  to  which  refer- 
ence has  been  made.  We  regret  that  we  are  compelled,  after  full 
consideration,  to  arrive  at  this  conclusion. 

The  case  of  Latham  v.  Spedding,  in  the  Queen's  Bench,  does  not 
touch  the  question ;  for,  that  was  decided,  not  upon  the  words  of 
the  statute,  but  upon  the  *ground  that  the  plea  of  "  Not  possessed  " 
did  not,  as  was  erroneously  supposed,  put  in  issue  the  question  of 
title  only.  Rde  ^solute. 


Mac. 

DOUGALL 

V. 
PATER80N. 
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The  EAST  ANGLIAN  RAILWAYS  COMPANY  v.  The 
EASTERN   COUNTIES  RAILWAY   COMPANY  (1). 

(11  C.  B.  775—814;  8.  C.  21  L.  J.  C.  P.  23;  16  Jur.  249;  18  L.  T.  138.) 

A  Bail  way  Company  incorporated  by  Act  of  Parliament,  cannot,  even 
with  the  assent  of  all  its  shareholders,  legally  enter  into  a  contract  involving 
the  application  of  any  portion  of  its  funds  to  purposes  foreign  from  those 
for  which  it  is  incorporated. 

The  defendants  were  incorporated  by  an  Act  of  Parliament,  the  1st  section 


(1)  8ee  Aihbury  Railway  and  Car- 
riage Co.  ▼.  Rich*  (1875)  L.  B.  7  H.  L. 
653,  44  L.  J.  Ex.  185  ;  A.-G.  ▼.  Great 
Batten  Railway  Co.  (1880)  5   App. 


Cas.  473;  Baroness  Wenlock  v.  River 
Dee  Co.  (1885)  10  App.  Gas.  354.— 
J.  G.  P. 


1851. 
IMc.h. 
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of  which  enacted  that  certain  persons  should  be  united  into  a  Company  for 
making  and  maintaining  a  certain  railway  and  other  works  by  the  Act 
authorised,  according  to  the  provisions  and  regulations  thereinafter  men- 
tioned, and  for  that  purpose  should  be  one  body  corporate  by  the  name  and 
style  of  "  The  Eastern  Counties  Bail  way  Company,"  and  should  have 
perpetual  succession,  and  a  common  seal.  The  3rd  section  impowered  the 
Company  to  raise  a  sum  of  money  "  for  making  and  maintaining  the  said 
railway,  and  other  works  authorised  by  the  Act."  The  5th  section  directed 
that  the  money  so  raised  should  be  expended  in  and  towards  making  and 
maintaining  the  said  railway  and  other  works,  and  in  otherwise  carrying 
the  Act  into  execution.  And  by  subsequent  sections  it  was  provided  that 
the  profits,  after  defraying  the  expenses  of  making,  maintaining,  and 
working  the  railway,  were  to  be  accounted  for  and  divided  amongst  the 
proprietors  of  the  undertaking : 

Held,  that  it  was  not  competent  to  the  directors  to  enter  into  a  contract 
with  another  Bailway  Company,  to  take  a  lease  of  their  line,  and  to  pay 
the  costs  incurred  by  them  in  the  soliciting  and  promoting  of  bills  in 
Parliament  for  the  extension  and  improvement  of  such  other  line  of  rail- 
way, even  though  such  extension  and  improvement  would  benefit  their  own 
Company ;  and  that  such  contract,  if  entered  into,  was  illegal  and  void, 
and  could  not  be  enforced  in  a  court  of  law. 

Covenant.  [The  nature  of  the  pleadings  and  the  arguments  upon 
the  demurrer  sufficiently  appears  from  the  judgment  of  the  Court. 
The  case  was  argued  by 

Biamwell   (with   whom   was  T.  Wheeler),  in  support  of  the 
demurrer;  and  by 

Sir  Fitzroy  Kelly   (with   whom   were   Crowder  and   Bovilt), 
contra.] 

Cur.  adv.  vult. 


[  809  ]       Jbrvis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  (i)  : 

This  is  an  action  of  covenant.  The  declaration  states,  that, 
before  the  contract  was  made,  there  were  four  Bailway  Companies, 
each  incorporated  by  a  separate  Act  of  Parliament,— the  Lynn 
and  Ely  Bailway  Company,  the  Ely  and  Huntingdon  Bailway 
Company,  the  Lynn  and  Dereham  Bailway  Company,  and  the 
defendants,  the  Eastern  Counties  Bailway  Company;  that  the 
Lynn  and  Ely  Bailway  Company  had  introduced  into  Parliament, 
upon  their  own  petition,  four  bills  for  purposes  connected  with 
their  railway ;  that  the  three  first-named  Companies  had  agreed  to 
amalgamate  and  form  one  Company  under  the  name  and  style  of 
the  East  Anglian  Railways  Company;  and  that  a  bill  was  then 


(1)  The  demurrer  was  argued  in  the  last  Term,  before  Jervis,  Ch.  J.,  Maule, 
J.,  Williams,  J.,  and  Talfourd,  J. 
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pending  in  Parliament,  to  give  effect  to  such  agreement.     The     The  East 

declaration  then  states  that  the  defendants,  by  an  indenture  under     Always 

their  common  seal,  between  themselves  and  the  plaintiffs  (compre-  °0, 

hending  the  three  first-named  Companies,  since  amalgamated  by        The 

Act  of  Parliament),  covenanted  with  the  plaintiffs  (amongst  other     Count™ 

things)    to   take  a  lease  of  their  railways,   upon  certain   terms  RailwayCo- 

mentioned  in  the  indenture,  and  to  find  the  capital  necessary  for 

the  construction  of  the  extensions,  branches,  and  works  authorised 

to  be  constructed  by  the  bills  then  pending  in  Parliament,  and  to 

pay  the  costs  of  preparing  and  promoting  such  bills,  whether  the 

same  should  pass  into  law  or  not.     The  declaration  further  states 

that  the  bills  were  proceeded  with  ;•  that  two  were  passed ;  and  that 

the  costs  of  the  bills,  amounting  to  a  *large  sum,  had  not  been      [  *8io  ] 

paid  by  the  defendants  to  the  plaintiffs. 

The  defendants  set  out  the  indenture  upon  oyer,  and  pleaded 
that  the  plaintiffs  had  no  authority  to  grant  leases  of  their  railways 
to  the  defendants ;  that  they  had  been  unable  to  obtain  Acts  of 
Parliament  for  that  purpose ;  that  they  had  abandoned  all  intention 
of  so  doing ;  and  that  several  shareholders  of  the  defendants'  Com- 
pany (naming  them)  had  not  assented  to  the  making  or  executing 
the  indenture,  or  the  agreement  therein  contained. 

The  plaintiffs  demurred  generally  to  this  plea :  and  the  question 
for  the  opinion  of  the  Court,  is,  whether,  upon  this  record,  the 
plaintiffs  can  maintain  their  action.  We  are  of  opinion  that  they 
cannot,  and  that  the  defendants  are  entitled  to  judgment. 

The  defendants  are  incorporated  by  the  statute  6  &  7  Will.  IV. 
c  cvi.,  the  first  section  of  which  enacts  that  certain  persons  shall  be 
united  into  a  Company  for  making  and  maintaining  the  railway 
mentioned  in  that  section,  and  other  works  by  that  Act  authorised, 
and  for  other  purposes  in  that  Act  declared,  and  for  that  purpose 
shall  be  one  body  corporate  by  the  name  and  style  of  "  The  Eastern 
Counties  Railway  Company,"  and  have  perpetual  succession,  and  a 
common  seal. 

The  third  section  impowers  the  Company  to  raise  a  sum  of 
money  for  making  and  maintaining  the  said  railway,  and  other 
works  authorised  by  the  Act ;  and  the  5th  section  directs  the  money 
so  raised  to  be  expended  in  and  towards  making  and  maintaining 
the  said  railway  and  other  works,  and  in  otherwise  carrying  the 
Act  into  execution.  The  money  raised  on  mortgage  is  to  be  applied 
in  the  same  way,  s.  246 ;  and  the  profits  of  the  Company,  after 
defraying  the  expenses  of  making,  maintaining,  and  working  the 
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The  East     said  railway,  are  to  be  accounted  for  and  divided  amongst  the 

Railways     proprietors  of  the  undertaking,  ss.  170,  171. 

°°-  This  Act  is  a  public  Act,  accessible  to  all,  and  supposed  to  be 

the         known  to  all :  and  the  plaintiffs  must,  therefore,  be  presumed  to 
Eastjern 
Counties     have  dealt  with   the  defendants  with  a  full  knowledge  of  their 

Railway  Co.  ^pg^^  rights,  whatever  those  rights  may  be. 

It  is  clear  that  the  defendants  have  a  limited  authority  only,  and 
are  a  corporation  only  for  the  purpose  of  making  and  maintaining 
the  railway  sanctioned  by  the  Act ;  and  that  their  funds  can  only 
be  applied  for  the  purposes  directed  and  provided  for  by  the  statute. 
Indeed,  it  is  not  contended  that  a  Company  so  constituted  can 
engage  in  new  trades  not  contemplated  by  their  Act :  but  it  is  said 
that  they  may  embark  in  other  undertakings,  however  various, 
provided  the  object  of  the  directors  be  to  increase  the  profits  of 
their  own  railway. 

This,  in  truth,  is  the  same  proposition,  in  another  form ;  for,  if 
the  Company  cannot  carry  on  a  new  trade,  merely  because  it  was 
not  contemplated  by  the  Act,  they  cannot  embark  in  other  under- 
takings not  sanctioned  by  their  Act,  merely  because  they  hope  the 
speculation  may  ultimately  increase  the  profit  of  the  shareholders. 
They  cannot  engage  in  a  new  trade,  because  they  are  a  corporation 
only  for  the  purpose  of  making  and  maintaining  the   Eastern 
Counties  Railway.    What  additional  power  do  they  acquire  from 
the  fact  that  the  undertaking  may  in  some  way  benefit  their  line  ? 
Whatever  be  their  object,  or  the  prospect  of  success,  they  are  still 
but  a  corporation  for  the  purpose  only  of  making  and  maintaining  the 
Eastern  Counties  Railway:  and,  if  they  cannot  embark  in  new 
trades,  because  they  have  only  a  limited  authority,  for  the  same 
reason  they  can  do  nothing  not  authorised  by  their  Act,  and  not 
within  the  scope  of  their  authority. 

Every  proprietor,  when  he  takes  shares,  has  a  right  to  expect 
that  the  conditions  upon  which  the  Act  was  obtained  will  be  per- 
[  *812  ]  formed ;  and  it  is  no  sufficient  answer  *to  a  shareholder,  expecting 
his  dividend,  that  the  money  has  been  expended  upon  an  under- 
taking which  at  some  remote  period  may  be  highly  beneficial  to  the 
line.  The  public  also  has  an  interest  in  the  proper  administration 
of  the  powers  conferred  by  the  Act.  The  comfort  and  safety  of  the 
line  may  be  seriously  impaired  if  the  money  supposed  to  be  neces- 
sary, and  destined  by  Parliament  for  the  maintenance  of  the  railway, 
be  expended  in  other  undertakings  not  contemplated  when  the  Act 
was  obtained,  and  not  expressly  sanctioned  by  the  Legislature. 
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The  cases  in  equity  which  have  been  cited,  proceeded  upon  this     thr  East 

A  NfXf  TAN 

view  of  the  subject,  and  were  decided,  not  because  the  particular     railways 
act  restrained  by  injunction  was  a  breach  of  trust,  but  because         Co- 
it  was  not  within  the  scope  of  the  directors'  authority,  was  not        The 

Hi  AST  RUN 

justified  by  the  statute,  and  was  therefore  illegal.  In  Colman  v.  counties 
The  Eastern  Countie*  Railway  Company  (1),  the  Master  op  the  Rolls  Railway  Go- 
(Lord  Langdale)  says:  "  It  has  been  very  properly  admitted  that 
Railway  Companies  have  no  right  to  enter  into  new  trades  or 
businesses  not  pointed  out  by  the  Acts  ;  but  it  has  been  contended 
that  they  have  a  right  to  pledge,  without  limit,  the  funds  of  the 
Company  in  the  encouragement  of  other  transactions,  however 
various  and  extensive,  provided  the  object  of  that  liability  is  to 
increase  the  traffic  upon  the  railway,  and  thereby  to  increase  the 
profit  to  the  shareholders.  There  is,  however,  no  authority  for  any- 
thing of  that  kind."  So,  in  Salomons  v.  Laing  (2),  he  says :  "  A  Rail- 
way Company  incorporated  by  Act  of  Parliament  is  bound  to  apply 
all  the  moneys  and  property  of  the  Company  for  the  purposes  directed 
and  provided  for  by  the  Act,  and  for  no  other  purpose  whatsoever." 

The  same  principle  was  adopted  by  the  Lord  Chancellor  in  the 
case  of  Bagshaw  v.  The  Eastern  Union  * Railway  Company  (a),  by  [•sis] 
Lord  Cranworth,  in  Beman  v.  Rufford,  as  reported  in  the  Jurist  for 
this  year  (4),  and,  as  we  are  told,  by  Vice-Chancellor  Turner,  in  the 
case  of  The  Great  Northern  Railway  Company  v.  The  Eastern 
Counties  Railway  Company.  In  the  last  two  cases,  the  learned 
Judges  treated  questions  similar  to  the  present  as  purely  legal 
questions,  and  therefore  directed  cases  to  be  stated  for  the  opinion 
of  a  court  of  law ;  but,  at  the  same  time,  expressed  their  opinion 
that  the  contracts  were  illegal,  and  therefore  void. 

If  the  contract  is  illegal,  as  being  contrary  to  the  Act  of  Parliament, 
it  is  unnecessary  to  consider  the  effect  of  dissentient  shareholders ; 
for,  if  the  Company  is  a  corporation  only  for  a  limited  purpose,  and 
a  contract  like  that  under  discussion  is  not  within  their  authority, 
the  assent  of  all  the  shareholders  to  such  a  contract,  though  it  may 
make  them  all  personally  liable  to  perform  such  contract,  would 
not  bind  them  in  their  corporate  capacity,  or  render  liable  their 
corporate  funds. 

Bat  it  is  said  that  it  does  not  sufficiently  appear  upon  this  record 
that   the  bills  in    Parliament,    and    for    which    the    defendants 

(1)  76  R.  R.  78  (10  Beav.  15).         389). 

(2)  85  B.  B.  1 15  (12  Beav.  352).  (4)  15  Jur.  914. 

(3)  86  B.  B.  148  (2  Mac.  &  G. 
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The  east     covenanted  to  pay  the  costs,  were  not  connected  with  the  defen- 

Railways     dants'  railway.     If  Railway  Companies  could  embark  in  under- 

Co-         takings  collateral  to  their  main  line,  merely  because  the  main 

The         line  might  in  the  result  be  benefited,  there  would  be  much  in 
Eastrbn 
Counties     this  objection ;  but,  upon  the  view  which  we  have  above  expressed, 

Railway  Co.  ^e  objection  cannot  prevail. 

We  know  that  each  of  the  four  litigant  Companies  has  a  separate 
Act  of  Parliament:  we  know  that  the  statute  incorporating  the 
defendants'  Company  gives  no  authority  respecting  the  bills  pro- 
moted by  the  plaintiffs :  and  we  are,  therefore,  bound  to  say  that 
any  contract  relating  to  such  bills  is  not  justified  by  the  Act  of 
[  *8H  ]  Parliament,  is  not  *within  the  scope  of  the  authority  of  the  Company 
as  a  corporation,  and  is  therefore  void. 
For  these  reasons,  we  are  of  opinion  that  there  ought  to  be 

judgment  for  the  defendants. 

Judgment  for  the  defendants. 


1852.  KENDALL  v.  BAKER. 

Jan  22 
_J_  (11  0.  B.  842—850 ;  8.  C.  21  L.  J.  C.  P.  110 ;  16  Jur.  479  ;  18  L.  T.  242.) 

[  8*2  ]  In  a  lease  of  land  for  twenty -one  years  from  the  25th  of  March,  1848,  it  i 

covenanted  that  the  lessee  should  pay  a  stipulated  sum  for  the  first  year, 
with  a  proviso  that  the  rent  for  each  subsequent  year  of  the  term  should 
be  reduced  or  increased  according  to  "  the  average  price  of  wheat  in  any 
one  year  of  the  said  term,"  such  average  "  to  be  taken  and  ascertained 
from  the  then  current  year's  averages  which  were  taken  in  the  month  of 
January  in  every  year  under  and  by  virtue  of  the  Tithe  Commutation  Act, 
6  &  7  Will.  IV.  c.  71,  a  56,"  which  is  the  result  of  the  sales  "  during  seven 
years  ending  on  the  Thursday  next  before  Christmas  Day  then  next 
preceding:  Held,  that  the  rent  must  be  computed  according  to  the 
septennial  average  so  published  in  each  year. 

This  was  an  action  of  debt  on  a  demise.  The  declaration  stated, 
that,  before  the  commencement  of  this  suit,  to  wit,  on  the  25th  of 
March,  1848,  by  a  certain  indenture  then  made  between  the  plaintiff 
of  the  first  part,  the  defendant  of  the  second  part,  and  Samuel  Cave 
Pidgeon  of  the  third  part, — profert, — it  was  witnessed,  that,  for  the 
considerations  therein  mentioned,  the  plaintiff  did  demise,  lease, 
and  to  farm  let,  unto  the  defendant,  his  executors,  &c.,  a  certain 
farm,  tenements,  and  premises,  with  the  appurtenances,  in  the 
said  indenture  particularly  described  (except  as  therein  excepted), 
to  hold  the  same  unto  the  defendant,  his  executors,  &c.,  from  the 
25th  of  March  then  instant,  for  and  during  and  unto  the  full  end 
and  term  of  twenty-one  years  from  thence  next  ensuing,  and  fully 
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to  be  complete  and  ended;  yielding  and  paying  therefor,   yearly     Kendall 
and  every  year  during  the  continuance  of  that  demise,  unto  the       baker. 
plaintiff,  his  heirs  or   assigns,  the  rent  of  6202.  (subject  to  the 
proviso  or  agreement  next  thereinafter  contained  for  reducing  or 
increasing  the  said  yearly  rent)  in  and  for  every  year  of  the  said 
term  (except  the  first  year  thereof),  at  two  days  of  payment  in  the 
year,  viz.  the  29th  of  September,  and  25th  of  March,  in  every  year,  by 
equal  portions ;  the  first  of  such  half-yearly  payments  to  begin  and 
be  made  on  the  29th  of  September  next  ensuing  the  day  of  the  date 
thereof ;  such  payment  to  be  made  without  any  deduction  or  abate- 
ment whatsoever  for  or  in  respect  of  any  taxes,  charges,  levies,  rates, 
•assessments,  payments,  or  outgoings  whatsoever,  which  then  were,       [  *843  ] 
or  at  any  time  thereafter  during  the  continuance  of  that  demise 
might  be,  taxed,  rated,  charged,  assessed,  or  imposed  upon  or  in 
respect  of  the  said  premises  thereby  demised,  or  any  part  thereof 
(except  only  the  land-tax  and  property-tax) :  Provided  always,  and 
it  was  thereby  declared  and  agreed  by  and  between  the  said  parties 
to  those  presents,  that  the  said  yearly  rent  should  be  subject  or 
liable  to  be,  and  should  be,  reduced,  or  increased,  in  every  year  of  the 
said  term  except  the  first  year  thereof,  in  manner  following,  that  is 
to  say,  when  the  average  price  of  wheat  in  any  one  year  of  the  said 
term  (such  average  price  to  be  taken  and  ascertained  from  the  then 
current  year's  averages  which  were  taken  in  the  month  of  January 
in  every  year,  under  and  by  virtue  of  the  Tithe  Commutation  Act, 
6  &  7  Will.  IV.  c.  71,)  should  be  under  48a.  per  quarter,  and  not 
under  40*.  per  quarter,  then  the  rent  of  the  said  premises  for  such 
year  of  the  said  term  shall  be  5702. :  when  the  average  price  of 
wheat  in  any  one  year  of  the  said  term  (such  average  price  to  be 
taken  and  ascertained  as  aforesaid)  should  be  under  40*.  per  quarter, 
then  the  rent  of  the  said  premises  for  such  year  of  the  said  term 
should  be  5202. :  when  the  average  price  of  wheat  in  any  one  year 
of  the  said  term  (such  average  price  to  be  taken  and  ascertained  as 
aforesaid)  should  be  above  68*.  per  quarter,  and  not  above  76*. 
per  quarter,  then  the  rent  of  the  premises  for  such  year  of  the  said 
term  should  be  670/. :  and,  when  the  average  price  of  wheat  in  any 
one  year  of  the  said  term  (such  average  price  to  be  taken  and  ascer- 
tained as  last  aforesaid)  should  be  above  76*.  per  quarter,  then  the 
rent  of  the  premises  for  such  year  of  the  said  term  should  be  7202. :  And 
the  defendant  and  the  said  Samuel  Cave  Fidgeon  did  thereby,  for 
themselves  jointly,  and  for  their  heirs,  executors,  &c.,  and  each  of  them 
did  thereby,  for  himself  severally,  his  heirs,  executors,  &c,  covenant 
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Kendall  with  *the  plaintiff,  his  heirs  and  assigns,  in  manner  following,  that 
Baker.  *s  t°  sa7»  that  they  the  defendant  and  Samuel  Cave  Fidgeon,  or  one 
[  *844  ]  of  them,  their  or  one  of  their  executors,  &c.,  should  and  would, 
yearly  and  every  year  during  the  continuance  of  that  demise,  well 
and  truly  pay  or  cause  to  be  paid  unto  the  plaintiff,  his  heirs  and 
assigns,  the  said  yearly  rent  of  6202.,  or  other  the  said  reduced  or 
increased  yearly  rent,  to  be  ascertained  as  thereinbefore  mentioned, 
as  by  the  said  indenture,  reference  being  thereunto  had,  would, 
amongst  other  things,  more  fully  and  at  large  appear.  The 
declaration  then  proceeded  to  allege  that  the  defendant  entered 
upon  the  premises  by  virtue  of  the  demise,  and  that,  whilst  he 
was  so  possessed,  certain  rent  became  due,  viz.  8101.  for  a  half 
year  ending  on  the  29th  of  September,  1849,  8102.  for  a  half  year 
ending  on  the  25th  of  March,  1850,  8102.  for  a  half  year  ending  on 
the  29th  of  September,  1850,  and  8102.  for  a  half  year  ending 
on  the  25th  of  March,  1851,  and  still  remained  in  arrear  and 
unpaid. 

The  defendant  pleaded, — that  no  part  of  the  sums  of  the  yearly 
rent  in  the  declaration  alleged  to  be  in  arrear  and  unpaid,  accrued 
due  until  after  the  expiration  of  the  first  year  of  the  said  term 
of  twenty-one  years ;  that  the  average  price  of  wheat  in  each  and 
every  year  of  the  said  term  during  which  each  and  every  of  the  four 
several  half-yearly  sums  of  the  rent  in  the  declaration  alleged  to  be 
in  arrear  and  unpaid,  accrued  due  (such  average  price  being  taken' and 
ascertained  as  in  and  by  the  said  indenture  is  mentioned  and 
required),  was  under  48*.  per  quarter,  and  not  under  40*.  per 
quarter;  and  that,  by  reason  thereof,  the  rent  of  the  demised 
premises  for  each  and  every  year  of  the  said  term  during  which 
each  and  every  of  the  said  four  several  half-yearly  sums  of  the  rent 
in  the  declaration  alleged  to  be  in  arrear  and  unpaid,  accrued,  was 
5702.,  according  to  the  proviso  and  agreement  in  that  behalf  in  the 
said  indenture  contained ;  that  the  four  several  half-yearly  sums  of 
[  *845  ]  the  said  yearly  *rent  of  5702.  for  the  four  several  half-yearly  spaces 
of  the  said  term  in  the  several  breaches  of  the  declaration  mentioned, 
amounted  to  a  certain  sum,  to  wit,  to  1,1402.  and  no  more;  and  that, 
after  the  accruing  of  the  same  four  several  half-yearly  payments  of 
the  said  rent,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  26th  of  March,  1851,  he  the  defendant  paid  to  the  plaintiff,  and 
the  plaintiff  then  accepted  and  received  of  and  from  the  defendant, 
divers  monies,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  1,1402.,  in  full  satisfaction  and  discharge  of  the  said  four  several 
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half-yearly  arrears  of  rent,  and  of  the  debts  and  causes  of  action  in     Kendall 
the  declaration  mentioned,  and  of  all  damages  in  respect  thereof.       bakbb. 
Verification. 

To  this  plea,  the  plaintiff  replied,  that  the  average  price  of  wheat 
in  each  and  every  year  of  the  said  term  daring  which  each  and 
every  of  the  said  four  several  half-yearly  sums  of  the  rent  in  the 
declaration  alleged  to  be  in  arrear  and  unpaid,  accrued  due  (such 
average  price  being  taken  and  ascertained  as  in  and  by  the  said 
indenture  is  mentioned  and  required),  was  not  under  48s.  per 
quarter ;  and  that  the  defendant  did  not  pay  to  the  plaintiff,  nor  did 
the  plaintiff  accept  or  receive  of  the  defendant,  the  said  monies  in 
the  plea  mentioned  in  such  full  satisfaction  or  discharge,  and  in 
manner  and  form,  in  the  said  plea  in  that  behalf  alleged,  concluding 
to  the  country.    Issue  thereon. 

The  following  case  was,  under  a  Judge's  order,  stated  for  the 
opinion  of  the  Court : 

This  action  is  brought  to  recover  the  sum  of  1002.  from  the 
defendant,  being  25/.  claimed  by  the  plaintiff  as  remaining  unpaid 
in  respect  of  each  of  the  half-yearly  payments  of  rent  which  respec- 
tively accrued  due  on  the  29th  of  September,  1849,  the  25th  of 
March,  1850,  the  29th  of  September,  1850,  and  the  25th  of  March, 
1851 ;  the  plaintiff  having  received  of  the  defendant  the  sum  of  2852. 
for  and  on  account  of  each  of  the  said  half-yearly  'payments,  with-  [  *846  J 
out  prejudice  to  bis  right  to  the  said  additional  sum  of  252.  so 
claimed  by  him  as  aforesaid,  a  question  having  arisen  between  him 
and  the  defendant  as  to  the  proper  construction  of  the  proviso  for 
the  increase  or  reduction  of  the  rent  set  out  in  the  declaration. 

The  56th  section  of  the  Tithe  Commutation  Act,  6  &  7  Will.  IV. 
c.  71,  directs,  that,  in  the  month  of  January,  in  every  year,  the 
comptroller  of  corn  returns  for  the  time  being,  or  such  other  person 
as  may  from  time  to  time  be  in  that  behalf  authorised  by  the  Privy 
Council,  shall  cause  an  advertisement  to  be  inserted  in  the  London 
Gazette,  stating  what  has  been,  during  seven  years  ending  on  the 
Thursday  next  before  Christmas  Day  then  next  preceding,  the 
average  price  of  an  Imperial  bushel  of  British  wheat,  barley,  and 
oats,  computed  from  the  weekly  averages  of  the  corn  returns. 

The  following  is  a  copy  of  the  advertisement  which  appeared  in 
the  London  Gazette  of  the  7th  of  January,  1849,  in  pursuance  of 
that  Act. 

"  Return  stating  what  has  been,  during  seven  years  ending  on  the 
Thursday  next  before  Christmas  Day,  1848,  the  average  price  of  an 
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Imperial  bushel  of  British  wheat,  barley,  and  oats,  computed  from 
the  weekly  averages  of  corn  returns. 

"  Published  pursuant  to  an  Act  passed  in  the  sixth  and  seventh 
year  of  the  reign  of  William  the  Fourth  intituled  '  An  Act  for  the 
commutation  of  tithes  in  England  and  Wales/ 


Wheat 

Bailey. 

Oata. 

8.       d. 
6    10± 

8.        d. 

4       U 

8.        d. 

2     8} 

"  George  Joyce, 
"  Comptroller  of  corn  returns. 
"  Corn  Department,  Board  of  Trade, 
"  January  3rd,  1849." 

The  following  is  a  copy  of  the  advertisement  which  appeared  in 
the  London  Gazette  of  the  8th  of  January,  1850. 

(In  this  return  the  average  prices  were  as  follows:  Wheat, 
6*.  7jd.,  barley,  4*.  ljd.,  oats,  2*.  8£d.) 

The  average  price  of  wheat  during  the  year,  1849,  calculated  from 
the  weekly  returns  of  that  year,  was,  44*.  3d.  per  quarter. 

The  following  is  a  copy  of  the  said  advertisement  which  appeared 
in  the  London  Gazette  of  the  3rd  of  January,  1851. 

(In  this  return  the  average  prices  were  as  follows:  Wheat, 
60.  5£d.,  barley,  4«.,  oats,  2*.  8d.) 

The  average  price  of  wheat  during  the  year,  1850,  calculated  from 
the  weekly  returns  of  that  year,  was,  40*.  Sd.  per  quarter. 

The  plaintiff  contended  that  the  average  price  of  wheat,  according 
to  the  meaning  of  the  lease,  was  not  under  48*.  per  quarter  in  the  year 
1850  and  1851 ;  and  therefore  the  rent  of  the  premises  for  each 
year  ending  the  25th  of  March,  1850,  and  the  25th  of  March,  1851, 
was  6201. 

The  defendant  contended  that  the  average  price  of  wheat  in  each 
of  the  years  of  the  said  term  ending  the  25th  of  March,  1850,  and 
the  25th  of  March,  1851,  according  to  the  meaning  of  the  lease,  was 
under  48*.  per  quarter ;  and  that  the  average  price  mentioned  in 
the  proviso,  meant  the  average  price  in  any  one  year  of  the  term 
and  not  the  average  price  of  seven  years. 

If  the  defendant's  construction  was  correct,  then  the  rent  of  the 
premises  for  the  said  two  years  ending  the  25th  of  March,  1850,  and 
the  25th  of  March,  1851,  would  have  been  670/.,  which  sum  had 
been  paid  to  the  plaintiff  as  aforesaid. 
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The    question    for  the  opinion  of  the  Court,   therefore,  was,      Kendall 
whether  the  plaintiff's  or  the  defendant's  construction  of  the  said       baker. 
lease  was  correct. 

If  the  Court  should  be  of  opinion  in  favour  of  the  defendant's  [  848  ] 
construction,  then  the  plaintiff  agreed  that  a  judgment  should  be 
entered  against  him  of  nolle  prosequi  immediately  after  the  decision 
of  the  case,  or  otherwise,  as  the  Court  might  think  fit ;  but,  if  the 
Court  should  be  of  the  contrary  opinion,  then  the  defendant  agreed 
that  judgment  should  be  entered  against  him  by  confession,  for 
1002.  debt,  immediately  after  the  decision  of  the  case,  or  otherwise, 
as  the  Court  might  think  fit,  and  that  judgment  should  be  entered 
accordingly. 

Roebuck,  for  the  plaintiff : 

The  average  price  of  wheat,  ascertained  in  the  manner  pointed 
out  in  this  lease,  was  not  under  48*.  per  quarter  in  the  years  1850 
and  1851.  The  average  directed  to  be  published  in  the  Gazette  by 
the  6  &  7  Will.  IY.  c.  71,  s.  56,  is  calculated  upon  the  weekly 
returns  required  by  the  9  Geo.  IY.  c.  60,  s.  8,  and  is  an  average 
of  seven  years;  and  this  is  the  average  upon  which  the  rent 
reserved  by  this  indenture  is  to  be  ascertained. 

(Jkrvib,  Ch.  J. :  If  you  read  the  proviso  as  referring  to  the 
average  price  of  one  year,  it  becomes  an  impossible  condition ; 
there  are  no  means  of  ascertaining  it. 

Mauls,  J. :  Strike  out  the  words  in  the  parenthesis,  and  then  it 
would  clearly  be  an  average  of  one  year.) 

No  doubt ;  but  there  is  no  pretence  for  doing  that.  If  this  had  been 
a  term  of  one  or  two,  or  even  five,  years,  there  might  be  some  hard- 
ship in  the  construction  now  contended  for:  but  that  argument  fails 
in  the  case  of  a  twenty-one  years'  term.  The  seven  years'  average 
affords  the  much  more  sedate  and  reasonable  mode  of  estimating 
the  rent.  The  proviso  in  the  lease  refers  to  a  specific  provision  in 
the  Act  of  Parliament ;  and,  though  the  language  may  not  be  strictly 
accurate,  it  is  plain  enough  to  enable  the  Court  to  see  the  intention 
of  the  parties. 

Keating  (with  whom  was  Taprell),  contra  : 
Taking  *the  whole  deed  together,  it  evidently  was  the  intention  of      L  *849  ] 
the  parties  that  the  rent  should  vary  each  year,  according  to  the 
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Kendall  annual  wheat  average  for  that  year.  The  reference  to  the  statute 
Baker.  certainly  creates  a  little  difficulty  :  but  the  real  meaning  is,  that  the 
year's  average  shall  be  ascertained  in  the  same  manner  as  the 
comptroller  of  corn  returns,  under  the  6  &  7  Will.  IV.  c.  71,  s.  56, 
ascertains  the  septennial  average.  To  give  effect  to  the  argument 
on  the  other  side,  there  must  be  two  averages  taken  in  each  year, 
because  each  year  of  the  term  commences  and  ends  at  Lady  Day. 
The  average  is  to  be  of  a  current  year  of  the  term.  The  average  up 
to  Christmas,  1849,  would  be  ascertained  in  January,  1850. 

(Jervis,  Gh.  J. :  In  that  case, the  amount  of  the  September  rent 
would  not  be  ascertained  until  January :  that  could  not  have  been 
meant.) 

It  is  impossible  to  give  effect  to  the  words  of  the  covenant,  without 
holding  it  to  mean  the  average  of  the  year, — the  average  of  the 
wheat  sold  in  that  year. 

(Maule,  J.:  I  should  say  it  means  the  average  ascertained  each 
year  in  the  way  pointed  out  by  the  Act  referred  to, — the  average 
price  settled  in  that  year  by  the  Tithe  Commissioners.) 

The  intention  of  the  parties  would,  it  is  submitted,  be  best  effectuated 
by  construing  the  covenant  to  mean,  the  average  price  ascertained 
in  the  same  way  that  the  tithe  averages  are  taken. 

Roebuck  was  heard  in  reply. 

Jervis,  Oh.  J.: 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment  of 
the  Court,  the  average  price  of  wheat  during  the  period  in  question 
not  having  been,  according  to  the  meaning  of  this  covenant,  under 
48*.  per  quarter.  As  I  read  the  proviso,  it  means  this:  If  the 
average  price  of  wheat  in  any  one  year  of  the  term  shall  be  so  and 
so,  then  the  rent  shall  for  that  year  be  so  much.  And,  in  order  to 
[  *850  ]  ascertain  the  average  price,  *they  elect  to  have  recourse  to  the 
annual  returns  under  the  Tithe  Commutation  Act,  which  returns 
are  calculated  upon  an  average  of  the  seven  years  next  preceding. 
That  may  not  be  the  best  mode  of  ascertaining  it ;  but  it  clearly  is 
the  test  they  have  thought  proper  to  fix. 

Maule,  J.: 
I  am  of  the  same  opinion.    The  intention  of  the  parties  is,  in  my 
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opinion,  expressed  with  sufficient  clearness.  The  rent  for  each  Kendall 
year  of  the  term  after  the  first,  is  to  be  calculated  according  to  the  bakbb. 
average  price  of  wheat  in  that  year, — that  is,  the  thing  which  is 
published  as  an  annual  average  under  the  authority  of  the  Tithe 
Commutation  Act,  which  we  know  is  the  result  of  seven  years' 
sales.  I  think  it  is  sufficiently  apparent  that  the  parties  meant 
that  the  rent  should  fluctuate  just  as  the  tithe .  rent-charge 
fluctuates,  viz.  by  the  published  return.  That  being  the  plain 
sense  of  the  words  used,  whatever  we  might  conjecture  about  the 
probable  intention  of  the  parties,  even  if  we  thought  it  was  as 
J/r.  Keating  suggests,  of  which  I  am  by  no  means  satisfied,  we  are 
not  justified  in  putting  upon  them  a  different  construction,  and  one 
which  is  inconsistent  with  some  of  the  words,  and  which  could  only 
be  arrived  at  by  rejecting  them. 

Cresswbll,  J.: 

I  am  of  the  same  opinion.  The  parties  have  clearly  agreed  that 
the  rent  shall  vary  according  to  the  published  averages  under  the 
56th  section  of  the  Tithe  Commutation  Act. 

Williams,  J.,  concurred. 

Judgment  for  the  plaintiff. 

MAGNUS  and   Othbes   v.   BUTTEMER  (1).  is**. 

Jan.  29. 
(11  0.  B.  876—883 ;  S.  0.  21  L.  J.  0.  P.  119 ;  16  Jur.  480.)  

Damage  resulting  from  the  ship's  taking  the  ground  on  the  falling  of  the        [  876  1 
tide,  in  a  tide-harbour,  in  a  spot  where  she  is  properly  placed  for  the 
purpose  of  unloading,  is  not  a  stranding  within  the  ordinary  terms  of  a 
policy  of  insurance. 

This  was  an  action  of  assumpsit  on  a  policy  of  assurance  on  the 
ship  Elizabeth,  for  twelve  calendar  months,  in  port  or  at  sea,  in  all 
services,  in  the  coast  and  coasting  trade  of  the  United  Kingdom. 

The  declaration  stated,  that,  during  the  time  covered  by  the 
policy,  and  while  the  ship  was  in  service  of  the  coasting  trade  in 
the  United  Kingdom,  with  a  cargo  of  timber  on  board,  by  the  said 
ship  taking  the  ground,  and  by  and  through  the  hardness  and 
unevenness  of  the  ground,  and  the  perils  and  dangers  of  the  seas, 
the  ship  was  strained,  broken,  damaged,  and  injured  ;  and  that  an 
average  loss  was  thereby  incurred  of  191.  19s.  Id.  per  cent. 

Pleas :  Non-assumpsit,  and  a  denial  of  the  loss  in  manner  and 
form  as  alleged. 
(1)  Di«t.  Lekh/ord  ▼.  Oldham  (1880)  5  Q.  B.  Div.  538,  543,  49  L.  J.  Q.  B.  458. 
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Magnus         Issue  being  joined,  and  the  cause  ripe  for  trial,  it  was  agreed 

Buttbmbb.    that  the  captain  and  mate  of  the  Elizabeth  should  be  examined 

viva  voce  before  one  of  the  Masters  of  this  Court,  and  that  the  factB 

disclosed  on  such  examination  should  be  stated  in  a  special  case  for 

the  opinion  of  this  Court.     The  material  facts  were  as  follows : 

The  Elizabeth  sailed  from  Rochester  to  Sunderland.  On  her 
arrival  at  Sunderland,  the  vessel  went  up  the  river  abreast  of 
Laing's  ship-yard.  She  had  to  wait  four  or  five  days  before  she 
could  go  in  to  discharge.  She  was  moored  head  and  stern,  and 
floated  when  the  tide  was  in,  and  was  aground,  but  not  dry,  at 
low  water.  She  took  three  days  to  discharge.  The  beach  was 
hard,  shingly,  and  steep.  When  the  vessel  took  ground,  she  listed 
towards  the  beach  about  two  planks.  When  the  first  tide  was 
[  *877  ]  ebbing,  a  creaking  noise  was  heard  as  she  *took  the  ground,  and  it 
occurred  when  she  floated  again.  This  happened  every  tide,  and 
sounded  as  if  something  was  breaking.  The  cabin  door,  which 
would  open  and  shut  freely  when  the  vessel  was  afloat,  would  not 
do  so  when  she  was  aground.  After  first  lying  on  the  beach  the 
vessel  made  more  water  than  usual;  The  mate  saw  that  she  was 
"  hogged,"  after  having  taken  the  ground.  He  observed  that  some 
of  the  trenails  had  started,  and  that  some  of  the  planks  had  left  the 
trenails. 

The  question  for  the  opinion  of  the  Court,  was,  whether,  under 
these  circumstances,  there  was  a  loss  by  perils  of  the  seas. 

Tomlin8on,  for  the  plaintiffs  : 

The  facts  stated  in  the  case  disclose  a  loss  by  a  peril  insured 
against.  The  vessel  was  unloading  in  the  ordinary  manner,  and 
at  an  ordinary  place,  when  the  stranding  took  place.  Fletcher  v. 
Inglis  (1)  is  not  to  be  distinguished  from  this  case ;  the  facts  are 
almost  identical.  In  that  case,  a  transport,  in  Government  service, 
was  insured  for  twelve  months,  during  which  she  was  ordered  into 
a  dry  harbour,  the  bed  of  which  was  hard  and  uneven,  and,  on  the 
tide  leaving  her,  she  received  damage  by  taking  the  ground ;  and 
it  was  held  that  this  was  a  loss  by  a  peril  of  the  sea.  That  case 
was  recognized  in  Phillips  v.  Barber  (2). 

(Cbbsswbll,  J. :  Phillips  v.  Barber  was  not  a  case  of  loss  by  a 
peril  of  the  sea. 

Maulb,  J. :  In  Fletcher  v.  Inglis,  there  was  a  loss  by  a  peril  of 
(1)  20  E.  R.  488(2  B.  &  Aid.  315).        (2)  24  E.  E.  317  (5  1*.  &  Aid.  161). 
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the  sea.    Here,  however,  nothing  happened  that  was  extraordinary      Magmus 

or  unexpected ;  the  ship  took  the  ground  as  she  naturally  would  in    buttembb. 

a  tide-harbour.    In  Bishop  v.  Pentland  (l),  a  ship  having  goods  on 

board  which  were  insured,  but  warranted  free  from  average,  unless 

general,  or  the  ship  should  be  stranded,  was  compelled,  in  the 

coarse  of  her  voyage,  to  *put  into  a  tide-harbour,  and  was  there      [  *878  ] 

moored  alongside  a  quay,  in  the  usual  place  for  ships  of  her  burden. 

It  became  necessary,  in  addition  to  the  usual  moorings,  to  fasten 

her  by  tackle  to  posts  on  the  shore,  to  prevent  her  falling  over, 

upon  the  tide  leaving  her.   The  rope  with  which  she  was  so  fastened, 

not  being  of  sufficient  strength,  broke  when  the  tide  left  the  vessel, 

and  she  fell  over  upon  her  side,  and  was  thereby  stove  in,  and 

greatly  damaged:  and  it  was  held  that  this  was  a  stranding  within 

the  meaning  of  that  word  in  the  policy,  although  the  stranding 

might  have  been  occasioned  remotely  by  the  negligence  of  the  crew, 

in  not  providing  a  rope  of  sufficient  strength  to  fasten  the  ship  to 

the  shore.    There,  the  damage  was  the  result  of  an  accident.    But, 

taking  the  ground  under  such  circumstances  as  are  stated  here,  is 

hardly  a  peril  of  the  sea.) 

The  cause  of  damage  was  very  similar  to  what  was  held,  in  Devaux 
v.  J* Anson  (2),  to  be  a  loss  by  a  peril  of  the  sea. 

James  Wilde,  contra : 

The  damage  sustained  by  this  vessel  was  not  the  result  of  a  peril 
which  the  underwriter  insures  against:  it  arose  solely  from  the 
weight  of  the  vessel,  when  loaded,  pressing  and  resting  upon  a  hard 
and  uneven  beach.  [To  show  the  meaning  of  "  perils  of  the  sea  " 
he  cited  Kent's  Commentaries  (8),  Stevens  on  Average  (4),  Park  on  [  879  ] 
Insurance  (6),  and  Wells  v.  Hopwood  (6),  and  contended  that 
according  to  the  rule  laid  down  in  that  case  there  was  no  stranding, 
no  lose  by  a  peril  of  the  sea.] 

Tomlinson,  in  reply,  cited  Phillips  v.  Nairne  (7).  [  880  ] 

Jbbtib,  Ch.  J. :  [  881  ] 

I  am  of  opinion  that  the  loss  in  this  case  was  not  a  loss  by  perils 
of  the  sea,  but  a  damage  falling  within  the  description  of  ordinary 

fj>  31  B.  R.  177  (7  B.  &  0.  219).  (5)  8th  ed.  p.  240,  citing  Htarne  v. 

[2)   30  B.  R  786  (5  Bing.  N.  C.  519 ;  Edmunds,  21  R  R  660  (1  Brod.  &  B. 

7  Scott,  517).  388). 

.'3)   3  Kent's  Comm.  300.  (6)  37  R  R  307  (3  B.  &  Ad.  20), 

(4)  4th  ed.  p.  150.  (7)  72  R  R.  610  (4  C.  B.  343). 
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Magnus  wear  and  tear.  No  doubt  the  question  is  one  of  importance ;  but  I 
Buttbmbr.  think  it  has  been  very  unnecessarily  brought  before  the  Court ;  for, 
the  matter  seems  to  have  been  perfectly  understood  and  settled  by 
all  the  text-writers  upon  this  branch  of  the  law.  To  make  the 
underwriters  liable,  the  injury  must  be  the  result  of  something 
fortuitous  or  accidental  occurring  in  the  course  of  the  voyage. 
Here,  the  vessel,  upon  her  arrival  at  Sunderland,  goes  up  the  river, 
and,  in  consequence  of  the  rising  and  falling  of  the  tide,  rests  upon 
the  river's  bed,  and  receives  damage.  There  was  nothing  unusual, 
no  peril,  no  accident.  To  hold  that  the  assured  were  covered  in 
such  a  case,  would  be  virtually  making  the  policy  a  warranty 
against  the  wear  and  tear  and  ordinary  repairs  of  the  vessel.  I 
think  the  defendant  is  entitled  to  judgment. 

Maulb,  J. : 

I  am  of  the  same  opinion ;  and  I  concur  with  the  Lord  Chief 
Justice  in  thinking  that  this  is  a  very  clear  case.  Stevens  and  the 
other  text-writers  referred  to  express  no  sort  of  doubt,  but  are 
evidently  well  acquainted  with  the  distinction  between  wear  and 
tear,  for  which  the  underwriters  are  not  liable,  and  accidents,  the 
occurrence  of  something  out  of  the  ordinary  course  of  the  voyage, 
for  which  they  are  liable.  This  distinction  has  been  well  under- 
stood for  many  years.  To  hold  the  underwriters  liable  in  such  a 
case  as  this,  would  be  tantamount  to  holding  that  the  ordinary 
repairs  of  a  vessel  are  to  be  comprehended  within  the  perils  insured 
against.  The  case  of  Fletcher  v.  Inglis  was  sufficiently  distinguished 
in  the  course  of  the  argument :  the  statement  of  damage  there  is. 
this,  "  Between  9  and  10  at  night,  the  tide  having  then  left  the 
vessel,  a  cracking  noise  was  heard  in  the  ship,  proceeding,  as  the 
[  *882  ]  witness  "believed,  from  something  breaking.  Some  time  after  this, 
on  the  return  of  the  tide,  there  was  a  considerable  swell  in  the 
harbour,  and  the  ship  struck  the  ground  hard  several  times:  in 
the  morning,  eighteen  of  her  knees  were  found  to  be  broken." 
There  were  in  that  case  some  circumstances  which  also  occur  here : 
but  there  was  another  circumstance  there,  which  is  wanting  here, 
to  make  the  cases  parallel.  There  was  casus  fortuitus, — the  swell 
that  set  in,  after  which  the  ship's  knees  were  found  to  be  broken. 
That,  I  apprehend,  was  the  ground  of  the  decision  in  that  case ;  and 
that  is  quite  consistent  with  the  argument  of  Mr.  Scarlett,  who  was 
not  likely  to  lay  down  a  general  doctrine  which  did  not  meet  the 
assent  of  the  Court,  so  familiar  as  they  were  at  that  time  with 
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insurance  law.     The  case  evidently  proceeded   upon  the  extra-      Magnus 

ordinary  and  accidental  circumstance  of  the  great  swell  setting  in    bottbmbb. 

the  harbour.     Suppose,  instead  of  the  swell,  the  case  had  stated,  or 

the  evidence  shown,  that  a  violent  storm  had  arisen,  and  that  the 

vessel  was  dashed  against  a  rock,  and  injured,  nobody  could  have 

doubted  that  that  was  a  loss  by  perils  of  the  sea.     That  only  differs 

in  degree  from  the  actual  case  of  Fletcher  v.  Inglis ;  but  it  differs 

very  materially  from  the  present  case,  which  shows  a  mere  subsiding 

of  the  ship  upon  the  shore  or  beach  on  the  receding  of  the  tide,  in 

the  usual  and  expected  course.  According  to  sound  law  and  common 

sense,  the  assured  was  entitled  to  recover  in  that  case :  whereas, 

here,  nothing  has  happened  which  the  assured  could  have  wished  or 

anticipated  to  happen  otherwise  than  it  did  happen.   They  intended 

the  ship  to  take  the  ground  as  she  did.     There  was  no  accident. 

We  are  asked,  therefore,  to  assume  a  loss  by  perils  of  the  sea,  when 

the  facts  disclosed  to  us  absolutely  negative  the  existence  of  sea 

peril.     No  instance  is  to  be  found  of  underwriters  being  held  liable 

where  the  voyage  has  been  conducted  to  its  termination  without 

•anything  happening  but  what  was  expected  and  intended,  and       [  *883  ] 

where  the  sole  cause  of  the  damage  was  the  insufficiency  of  the 

ship  to  bear  the  ordinary  stress  of  the  voyage  to  which  she  was 

exposed.    Authority  and  common  sense  concur  in  showing  that  this 

is  not  a  liability  which  ought  to  be  cast  upon  the  underwriters. 

Cbksswbll,  J. : 

I  am  of  the  same  opinion,  and  should  only  be  repeating  what  has 
already  been  said,  if  I  gave  my  reasons  for  concurring  with  the 
rest  of  the  Court. 

Williams,  J. : 

This  clearly  is  a  case  of  ordinary  wear  and  tear,  and  not  accident. 

Judgment  for  the  defendant. 


AEDEN  v.  GOODACEE.  ™*- 

Jan.  18. 
(11  C.  B.  883—888 ;  S.  0.  21  L.  J.  C.  P.  129.)  

A  testator  bequeathed  an  annuity  to  his  son  A. ,  payable  quarterly,  charging        I        J 
it  upon  his  personal  estate  only,  which,  subject  to  the  annuity,  he  bequeathed 
to  his  son  B.,  whom  he  appointed  his  executor.   The  will  proceeded:  "And 
I  declare  that  the  reeeipt  of  my  said  son  A.,  signed  with  his  own  hand  after  • 
each  of  the  said  quarterly  payments  shall  have  become  due,  shall  be  the 
only  discharge  which  my  executor  shall  be  bound  to  accept,  for  each  of  such 
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Ardbn  payments,  and  that  it  shall  be  lawful  for  my  executor  to  require  that  my 

*.  said  son  A.  shall  attend  at  the  Town  Hall  in  Nottingham,  to  receive  and 

Good  AC  be.  ^ye  ^^i^fo  for  $he  gaid  annuity,  and  to  suspend  the  payment  thereof  until 

such  requisition  shall  be  complied  with,  from  time  to  time,  as  my  executor 

shall  think  proper : " 

Held,  that,  assuming  the  condition  to  be  a  valid  one,  there  was  nothing 
to  prevent  A.  from  assigning  the  annuity  to  a  third  person. 

This  was  an  action  upon  the  case  for  an  escape.  The  declaration 
stated  that  the  plaintiff  had  recovered  a  judgment  in  the  Court  of 
Common  Pleas  against  one  William  Bingham,  for  4,0001.  debt,  and 
81.  10s.  costs,  and  had  sued  out  a  testatum  ca.  sa.  upon  the  said 
judgment,  directed  to  the  Sheriff  of  Leicestershire;  that,  at  the 
time  of  the  issuing  of  the  writ,  the  sum  of  2,690/.  was  due  and 
[•884]  owing  from  Bingham' to  the  plaintiff;  that  *the  writ  was  duly 
indorsed  and  delivered  to  the  defendant,  then  being  Sheriff  of 
Leicestershire,  to  be  executed;  that,  by  virtue  thereof,  the 
defendant  took  and  detained  the  said  William  Bingham,  until 
afterwards,  the  defendant,  so  being  such  sheriff,  against  the  will  of 
the  plaintiff,  suffered  and  permitted  the  said  William  Bingham  to 
escape  and  go  at  large;  that  the  sum  indorsed  to  be  levied  still 
remained  due  to  the  plaintiff;  and  that,  by  means  of  the  premises, 
the  plaintiff  had  lost  the  said  debt,  and  the  benefit  of  the  said 
judgment,  &c. 

The  defendant  pleaded  Not  guilty. 

The  circumstances  out  of  which  the  action  arose  will  be  found 
detailed  in  Reg.  v.  The  Sheriff  of  Leicestershire  (1),  and  in  the 
report  of  a  former  trial,  Arden  v.  Goodacre  (2). 

The  cause  came  on  for  trial  a  second  time  before  Jervis,  Ch.  J., 
at  the  sittings  in  Middlesex  after  the  last  Term.  William  Bingham, 
the  judgment  debtor,  at  the  time  of  the  escape,  was  in  insolvent 
circumstances,  except  for  the  interest  he  took  under  the  will  of  his 
father,  who  had  then  recently  died.  The  will,  which  was  read  in 
evidence,  contained  the  following  clauses : 

"  I  give  to  my  son  William  Bingham  an  annuity  of  300Z.  per 
annum,  to  be  paid  quarterly,  on  the  24th  of  June,  the  29th  of 
September,  the  24th  of  December,  and  the  25th  of  March ;  the  first 
payment  to  be  made  on  such  of  those  quarterly  days  as  shall  first 
happen  after  my  decease :  and  I  charge  the  said  annuity  upon  my 
personal  estate  only,  and  declare  that  the  receipt  of  my  said  son 
William  Bingham,  signed  with  his  own  hand  after  each  of  the  said 
quarterly  payments  shall  have  become  due,  shall  be  the  only 

(1)  11  0.  B.  367,  (2)  11  0.  B.  371. 
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discharge  which  my  executor  shall  be  bound  to  accept,  for  each  of       Abden 
such  payments,  and  *that  it  shall  be  lawful  for  my  executor  to    goodacbe. 
require  that  my  said  son  William  Bingham  shall  attend  at  the  Town       [  *885  J 
Hall   in   Nottingham,  to  receive  and  give  receipts  for  the  said 
annuity,  and  to  suspend  the  payment  thereof  until  such  requisition 
shall  be  complied  with,  from  time  to  time,  as  my  executor  shall' 
think  proper :  And,  subject  to  the  payment  of  my  debts,  funeral' 
and  testamentary  expenses,  and  the  said  annuity,  I  give  all  my 
real  and  personal  estate  whatsoever  and  wheresoever  unto  my  son' 
Henry  Corles  Bingham,  his  executors,  administrators,  and  assigns, 
and  appoint  him  executor  of  this  my  will." 

It  appeared,  that,  shortly  after  his  escape,  William  Bingham, 
having  been  arrested  at  the  suit  of  another  creditor,  named 
Thompson,  assigned  to  him  his  interest  under  the  above  will* 
And  Henry  Corles  Bingham,  the  brother,  and  executor  under  the 
father's  will,  who  was  called  as  a  witness,  stated  that  he  had  not 
assented,  and  would  not  assent,  to  the  assignment  It  was  there- 
upon contended  on  the  part  of  the  defendant,  that  the  assignment 
to  Thompson  was  therefore  void,  and  consequently  the  plaintiff 
had  lost- nothing  substantial  by  the  escape. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  this  was  an 
absolute  gift  of  the  annuity  to  WilKam  Bingham,  and  that  the 
condition  annexed  to  it  was  repugnant  and  void,  inasmuch  as  there 
was  no  gift  over  in  the  event  of  anticipation. 

His  Lordship,  ruling  in  conformity  with  the  decision  of  the  Court 
upon  the  former  occasion,  desired  the  jury  to  assess  the  damages 
upon  the  assumption  that  the  annuity  was  assignable  without  the 
consent  of  the  executor,  and  also  upon  the  assumption  that  it  was 
not  so  assignable. 

The  jury  found,  that,  upon  the  former  supposition,  the  damages 
sustained  by  the  plaintiff  would  be  1,7872.  5*.  6d. ;  and,  upon  the 
latter,  2502. 

The  Lord  Chief  Justice  thereupon  directed  a  verdict  to  *be      [  *886  ] 
entered  for  the  plaintiff,  damages  1,7872.  5«.  6d.(l)  ;   giving  the 
defendant  leave  to  move  to  reduce  it  to  250/.,  if  the  Court  should 
be  of  opinion  that  the  annuity  was  not  assignable. 

Channell,  Serjt.,  now  moved  accordingly  : 
There  can  be  no  doubt  that  the  testator's  intention  was,  to 

(1)  It  is  difficult  to  see  upon  what  annuity  at  the  time  of  the  escape, 
principle  this  assessment  proceeded :  it  apart  from  the  contingency,  was 
was    stated   that   the    value   of   the      3,402/. 

B.B. — vol.  Lzzxvn.  51 
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abden  provide  a  fond  for  the  personal  support  of  his  eon,  and  that  the 
Goodacre.  money  should  in  no  event  go  to  his  creditors :  and  the  Court  will 
give  effect  to  that  intention,  unless  it  is  repugnant  to  some  known 
rule  of  law.  The  rule  upon  the  subject  is  thus  laid  down  in 
1  Jarman  on  Wills,  815 :  "  The  principle  which  precludes  the 
imposition  of  restrictions  on  the  aliening  power  of  persons  entitled 
to  the  inheritance  of  lands,  applies  to  the  entire  or  absolute  interest 
in  personalty.  It  is  clear,  therefore,  that,  if  a  legacy  were  given  to 
a  person,  his  executors,  administrators,  or  assigns,  with  ah  injunc- 
tion not  to  dispose  of  it,  the  restriction  would  be  void,  and  a  gift 
over  in  case  of  the  legatee  dying  without  making  any  disposition, 
would  be  also  rejected,  as  a  qualification  repugnant  to  the  pre- 
ceding absolute  gift  (l).  Upon  the  principle  which  forbids  the 
disposition  of  property  divested  of  its  legal  incidents,  it  is  clear 
that  no  exemption  can  be  created  by  the  author  of  the  gift,  from 
its  liability  to  the  debts  of  the  donee ;  and  property  cannot  be  so 
settled  as  to  be  unaffected  by  bankruptcy  or  insolvency,  which  is  a 
transfer,  by  operation  of  law,  of  the  whole  estate :  and  it  is  imma- 
terial, for  this  purpose,  what  is  the  extent  of  interest  conferred  by 
the  gift,  the  principle  being  no  less  applicable  to  a  life- interest, 
than  to  an  absolute  or  transmissible  property.  Whatever  remains 
[  *887  ]  in  the  bankrupt  *or  insolvent  debtor  at  the  time  of  his  bankruptcy 
or  insolvency,  becomes  vested  in  the  person  or  persons  on  whom 
the  law,  in  such  an  event,  has  cast  the  property."  The  distinction 
is  taken  by  Lord  Eldon,  in  Brandon  v.  Robinson  (2) :  "  There  is  no 
doubt  that  property  may  be  given  to  a  man  until  he  shall  become 
bankrupt.  It  is  equally  clear,  generally  speaking,  that,  if  property 
is  given  to  a  man  for  his  life,  the  donor  cannot  take  away  the  inci- 
dents to  a  life-estate ;  and,  as  I  have  observed,  a  disposition  to  a 
man  until  he  shall  become  bankrupt,  and,  after  his  bankruptcy, 
over,  is  quite  different  from  an  attempt  to  give  him  for  his  life, 
with  a  proviso  that  he  shall  not  sell  or  alien  it."  The  effect  of  the 
gift  over,  is,  to  limit  the  interest  which  the  donee  otherwise  would 
take.  Here,  it  is  submitted,  there  is  that  which  is  tantamount  to 
a  gift  over :  the  annuity  is  charged  upon  the  testator's  personal 
estate ;  and  the  personal  estate  is  given  to  the  executor,  subject  to 
the  payment  of  the  annuity,  which,  in  the  event  of  the  annuity 
being  suspended,  is  discharged  from  the  payment. 

(1)  Citing  Bradley  v.  Peixoto,  3  Ves.  (2)  18  Ves*  429,  433 ;  1   Roee,  B.  C. 

324;  Rom  v.  Boss,  20  E.  K.   263  (3      197. 
J.  &  W.  154). 
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(Mauls,  J. :  Suppose  William  Bingham  assigned  the  annuity,       Abdrn 
and  covenanted  with  the  assignee  that  he  would  attend  at  the    goodaoeb. 
Town   Hall  at  Nottingham  on  the  proper  days  to  receive  the 
annuity,  and  would  give  receipts  and  do  all  that  was  needful  to 
give  effect  to  the  assignment, — do  you  contend  that  the  gift  over 
would  in  that  case  operate,  from  the  time  of  the  assignment  ?) 

The  Court  can  see  very  clearly  that  the  testator  intended  that 
the  annuity  should  cease  in  a  given  event ;  and,  if  so,  it  was  not 
assignable. 

Mauls,  J. : 

It  appears  to  me,  and  to  the  rest  of  the  Court,  I  believe,  that 
this  was  an  annuity  which  William  Bingham  might  legally  dispose 
of,  if  so  minded.  Assuming  that  he  could  not  get  rid  of  the  condi- 
tion imposed  by  the  will,  it  would  be  perfectly  competent  to  him  to 
'covenant  with  the  assignee  that  he  would  attend  at  the  proper  [  *888  ] 
time  and  place  to  receive  the  annuity,  and  do  all  that  might  be 
necessary  to  discharge  the  executor.  And  this  he  clearly  might  do 
without  the  assent  of  the  executor.  That  seems  to  me  to  dispose 
of  the  whole  case.  It  is  upon  that  principle,  I  apprehend,  that  the 
jury  have  assessed  the  higher  sum.  I  therefore  think  there  is  no 
ground  for  a  rule.  It  is  unnecessary  for  us  to  determine  that  the 
condition  that  William  Bingham  shall  personally  attend  at  the 
Town  Hall  at  Nottingham  to  receive  the  annuity  and  give  receipts, 
is  a  void  condition.  Assuming  it  to  be  operative,  it  cannot  be 
denied  that  he  might  effectually  bind  himself,  by  such  a  covenant 
as  I  have  suggested,  to  do  what  might  be  necessary  to  enable  the 
assignee  to  enjoy  the  annuity,  without  the  assent  of  the  executor. 

Cbksswbll,  J. : 

I  am  of  the  same  opinion.  Assuming,  which  is  taking  the  view 
which  is  most  favourable  to  my  brother  Channell,  that  the  condi- 
tion annexed  to  this  grant  is  not  repugnant  and  void,  I  agree  with 
my  brother  Mauls  in  thinking  that  William  Bingham  might  law- 
fully assign  this  annuity  without  his  brother's  assent,  if  he  could 
satisfy  the  purchaser  that  be  would  do  all  that  might  be  required 
to  give  effect  to  such  assignment. 

Williams,  J. : 

I  am  of  the  same  opinion.  For  the  reasons  given  by  my  brother 
Maule,  I  think  that  William  Bingham  could  legally  assign  this 
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abdbn       annuity  without  the  assent  of  the  executor.    Assuming  the  condi- 
Ooodacbb.    ti°n  to  be  good,  its  only  practical  effect  would  be  to  diminish  the 
market  value  of  the  annuity. 

Jervis,  Gh.  J.,  concurring, 

_  Ride  refused. 


1852.       SMITH  and  Othebs  v.  The  HULL  GLASS  COMPANY  (l). 

Jan'  22'  (11  0.  B.  897—930 ;  S.  C.  21  L.  J.  C.  P.  106 ;  16  Jur.  595 ;  7  Rail.  Cas.  287.) 

[  897  ]  A  Company  established    for    the    manufacture    of    glass,    completely 

registered  under  the  7  &  8  Vict,  c.  110,  had  power  under  a  clause  in  their 
deed  of  settlement  to  appoint  a  manager  of  their  works  and  factories,  to 
"  superintend  and  transact,  under  the  control  of  the  board  of  directors,  the 
manufacturing  business  of  the  Company,"  and  to  whom  the  board  of 
directors  were  by  another  clause  authorised  to  delegate  "  such  and  so  many 
of  the  powers  thereby  given  to  them,  as  would  enable  him  to  carry  on  the 
said  works  and  manufacturing  business  in  an  efficient  manner : "  Held, 
that  the  Company  were  liable  for  goods  supplied  to  them  for  the  purposes 
of  their  manufactures,  upon  orders  given  by  the  manager,  although  there 
was  no  express  delegation  of  authority : 

Held  also,  that  the  Company  were  liable  for  goods  supplied  upon  the 
orders  of  unauthorised  persons,  such  as,  the  chairman,  deputy-chairman, 
and  secretary,  where  the  goods  were  with  their  knowledge  received  upon 
their  premises,  and  used  by  them  for  the  purposes  of  their  trade. 

This  was  an  action  of  debt  for  goods  sold  and  delivered  by  the 
plaintiffs  to  the  defendants,  a  registered  joint-stock  Company. 

The  cause  was  tried  before  Cress  well,  J.,  at  the  sittings  in 
London  in  Michaelmas  Term,  1851,  when  the  jury  found  a 
special  verdict,  which  was  afterwards,  by  consent,  turned  into  a 
special  case,  upon  the  argument  of  which  the  Court  were  to  draw 
such  inferences  of  fact  as  the  jury  might  have  drawn.  The  facts 
so  found  were  as  follows : 

The  plaintiffs  during  all  the  time  after  mentioned  were,  and  are, 
persons  carrying  on  business  in  the  city  of  London  as  merchants 
and  co-partners;  and  one  William* Farthing  the  elder,  and  one 
William  Farthing  the  younger,  during  all  the  time  after  mentioned, 
carried  on  partnership  together,  under  the  firm  of  William  Farthing, 
Son  &  Co.,  at  the  town  of  Kingston-upon-Hull,  as  general  agents, 
and,  during  all  the  time  aforesaid,  were  employed  as  such  general 
agents  by  the  plaintiffs  as  such  merchants  as  aforesaid. 

The  defendants,  before  and  during  all  the  time  after  mentioned, 
were,  and  are  a  joint-stock  Company  within,  the  true  intent  and 
meaning  of  the  7  &  8  Vict.  c.  110,  for  the  registration,  incorporation, 
(l)  Biggeritaff  ▼.  RowaWs  Wharf  [1896]  2  Ch.  93,  65  L.  J.  Ch.  536. 
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and  regulation  of  joint-stock  *  Companies,  and  long  before  and 
daring  all  the  time  after  mentioned  carried  on  the  business  or  trade 
of  manufacturing  and  selling  glass,  as  such  joint-stock  Company,  at 
Kingston-upon-Hull ;  and,  before  any  of  the  times  after  mentioned, 
the  defendants  had  been  completely  registered  under  and  in  pur- 
suance of  the  provisions  of  the  said  statute;  and  such  complete 
registration  had,  before  any  of  the  said  times  after  mentioned,  been 
duly  certified  by  the  registrar  of  joint-stock  Companies,  and  his 
certificate  thereof  duly  obtained  by  the  said  Company,  under  the 
provisions  of  the  said  Act. 

Previously  to  the  said  complete  registration  being  certified  as 
aforesaid,  the  deed  of  settlement  of  the  said  Company  was  in  due 
manner  registered,  according  to  the  statute  in  that  behalf.  (The 
deed,  which  bore  date  the  27th  of  March,  1846,  and  professed  to  be 
made  "  between  the  several  persons  whose  names  and  seals  ware 
thereunto  subscribed  and  affixed  (except  Thomas  Holmes  and 
George  Buckton)  of  the  one  part,  and  the  said  Thomas  Holmes  and 
George  Buckton  of  the  other  part,  was  set  out :  the  material  parts 
of  it  were  (he  following :) 


Smith 

*. 

The  Hull 

GLA8S  Co. 

[  '898  ] 


"  1.  That  the  said  Company  shall  be  called  or  styled  the  Hull       [  wo  ] 
Glass  Company : 

"  2.  That  the  business  or  purpose  of  the  said  Company  shall  be, 
the  manufacturing  and  vending  of  glass  and  glassware  of  every 
description,  and,  among  others,  plate-glass,  crown-glass,  &c. : 

"  4.  That  there  be  five  directors  of  the  said  Company,  and  that 
George  Buckton,  William  Farthing,  Thomas  *Wilson,  Thomas  [  *90i  ] 
Ward  Gleadow,  and  Robert  Wake  (who  are  respectively  parties  to 
these  presents  of  the  one  part),  be  the  first  directors  of  the  said 
Company,  who  at  their  first  meeting  after  such  election  shall  from 
their  own  body  select  a  chairman  and  a  deputy-chairman  : 

"  6.  That  there  be  a  secretary  of  the  said  Company,  and  that  the 
directors  shall  have  power  to  appoint  the  secretary  of  the  said 
Company : 

"  7.  That  there  be  a  manager  of  the  works,  factories,  and  business 
of  the  said  Company,  if  the  board  of  directors  shall  from  time  to 
time  think  fit,  who  shall  be  resident  upon  or  in  the  neighbourhood 

of  the  said  works : 

*  *  «  *  * 

"  69.  That  the  board  of  directors  shall  (if  they  see  fit)  appoint       [  90S  ] 
one  or  more  manager  or  managers  of  the  works  and  factories  of  the 
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smith  Company,  to  be  resident  in  the  neighbourhood  thereof,  who  shall 
Thb'hult.  superintend  and  transact,  under  the  control  of  the  board  of 
Gr.A«>  Co.  directors,  the  manufacturing  business  of  the  said  Company ;  and 
shall  enter  into  or  confirm  any  agreement  for  engaging  the  services 
of  such  manager  or  managers,  either  for  a  term  of  years  or  other- 
wise, and  at  such  salary,  bonus,  and  other  terms  of  remuneration  as 
they  may  think  fit  and  reasonable : 

"  70.  That  the  board  of  directors  shall  also  from  time  to  time  in 
like  manner  appoint  a  solicitor  and  secretary  of  the  said  Company, 
when  such  offices  shall  respectively  from  time  to  time  become 
vacant ;  and  shall  also  appoint  and  keep  in  employ  as  many  clerks, 
artizans,  officers,  workmen,  agents,  and  servants  as  the  business  of 
the  Company  shall  require,  and  remove  them  at  their  pleasure;  and 
may  authorize  the  manager  or  managers  or  secretary  to  employ 
or  remove  any  artizans,  workmen,  agents,  or  servants  under 
them: 

"74.  That  the  board  of  directors  may,  if  they  think  proper, 

delegate  to  the  manager  such  and  so  many  of  the  powers  hereby 

[  *904  ]      given  to  them,  as  will  enable  him  to  carry  *on  the  said  works  and 

manufacturing  business  in  an  efficient  manner : 

*  *  *  *  ♦ 

"  116.  That,  subject  and  without  prejudice  to  the  powers  herein- 
before  given  to  the  general  meetings,  the  board  of  directors  shall 
have  the  entire  management  and  superintendence  over  the  affairs 
[  *90o  ]  and  concerns  of  the  *Company,  but,  nevertheless,  in  strict  con- 
formity to  the  laws  and  regulations  hereby  established,  or  hereafter 
to  be  established  by  the  general  meetings,  and  in  accordance  with 
the  provisions  of  the  said  statute  hereinbefore  mentioned ;  and,  in 
cases  for  the  time  being  unprovided  for  by  these  presents,  or  by  the 
general  meetings,  it  shall  be  lawful  for  the  board  of  directors  to  act 
in  such  manner  as  shall  appear  to  them  best  calculated  to  promote 
the  interests  of  the  Company :  and,  for  the  guidance  of  the  board 
of  directors,  it  shall  be  lawful  for  an  extraordinary  meeting  of  the 
board  of  directors,  specially  called  for  that  purpose,  to  make,  in 
such  manner  as  by  law  required,  whatever  bye-laws,  rules,  or 
regulations  they  shall  think  proper  for  the  government  of  their 
own  board,  provided  the  same  be  not  inconsistent  with  the  funda- 
mental principles  or  constitution  of  the  Company,  as  established 
and  settled  by  these  presents  under  the  provisions  of  the  statute 
hereinbefore  mentioned,  or  as  altered  or  changed  by  virtue  of  the 
power  hereinbefore  given  to  the  general  meetings  for  that  purpose  j 
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and  at  any  time  to  alter  or  repeal  all  or  any  such  bye-laws,  rules,        Smith 
and  regulations :  the  Hull 

"  117.  That  the  managers  and  secretary  for  the  time  being  shall  GLA83  Co" 
attend  the  board  of  directors  and  the  general  meetings  whenever 
they  shall  be  required,  and  give  a  true  account  of  all  transactions 
relating  to  the  business  of  the  Company,  and  of  all  papers  and 
things  relating  thereto,  which  may  come  to  their  or  his 
hands  or  knowledge;  and  such  managers  and  secretary  shall 
respectively  keep  such  books  and  accounts  as  the  directors  shall 
from  time  to  time  order  or  require,  which  said  books  and  accounts 
shall  be  kept  at  the  offices  of  the  Company,  and  be  at  the  entire 
disposal  of  the  directors  for  the  time  being ;  and  that  the  managers 
and  secretary  shall  obey  all  the  orders  and  directions  which  shall 
from  time  to  time  be  given  by  the  board  of  directors,  so  far  as  the 
same  shall  not  be  repugnant  to  the  powers  and  authorities  hereby 

vested  in  them  respectively  :" 

*  *  *  *  * 

The  defendants  carried  on  their  said  business  under  the  said       f  906  ] 
deed  ;  and  there  was  no  other  deed  of  settlement,  or  other  deed  or 
instrument  regulating  the  business  of  the  Company,  or  in  pursuance 
of  which  the  same  was  carried  on. 

In  carrying  on  the  said  business,  orders  for  the  goods  and 
merchandises  from  time  to  time  supplied,  used,  and  required  in  and 
for  the  purposes  of  the  said  trade  or  business  by  the  defendants, 
were  in  fact  always  given,  as  *on  behalf  and  on  account  of  the  [  *907  1 
defendants,  by  the  chairman  or  deputy-chairman  for  the  time  being 
of  the  said  directors,  or  by  the  manager  of  the  works  and  factories 
of  the  Company,  or  the  secretary  for  the  time  being  of  the  said 
Company ;  and  all  goods  and  merchandises  so  ordered  as  aforesaid, 
whether  by  the  said  chairman  or  deputy-chairman,  working  manager, 
or  secretary,  up  to  and  until  the  time  of  the  ordering  and  purchasing 
of  the  goods  and  merchandises  hereinafter  mentioned,  had  been  and 
were,  from  time  to  time  during  all  the  time  aforesaid,  delivered  on 
the  premises  of  the  said  Company,  for  the  said  Company,  and  used 
in  their  business,  and  paid  for  by  the  directors  of  the  said  Com- 
pany, as  on  behalf  of  the  said  Company,  after  the  same  were 
respectively  delivered  on  the  said  premises  of  the  said  Company  in 
pursuance  of  such  orders. 

The  goods  and  merchandises  hereinafter  mentioned  (the  same 
being  goods  and  merchandises  used  in  and  required  for  the 
purposes   of  the  said   trade  or  business   so  carried    on  by  the 
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defendants  as  aforesaid)  were,  at  the  respective  times  of  the 
ordering,  purchasing,  and  delivery  thereof,  as  hereinafter  men- 
tioned, in  the  possession  of  the  said  William  Farthing  the  elder 
and  William  Farthing  the  younger  as  such  general  agents  as 
aforesaid,  to  be  sold  and  disposed  of  by  them  as  such  agents,  for 
and  on  behalf  of  the  plaintiffs,  to  whom  the  said  goods  and 
merchandises,  at  the  respective  times  aforesaid,  lawfully  belonged. 

Whilst  the  said  Company  so  carried  on  their  said  trade  or 
business  as  aforesaid,  to  wit,  on  the  1st  of  February,  1847,  and  on 
divers  other  days  and  times  between  that  day  and  the  commence- 
ment of  this  suit,  the  said  William  Farthing  the  elder,  at  those 
times  being  the  chairman  of  the  directors  of  the  said  Company  duly 
appointed  by  the  directors  thereof,  did,  as  such  chairman,  order  and 
purchase,  in  the  name  and  on  behalf  of  the  said  defendants,  *of 
and  from  the  said  William  Farthing,  Son  &  Co.,  certain  quantities 
of  the  said  goods  and  merchandises  of  the  plaintiffs,  so  being  in 
the  possession  of  the  said  William  Farthing,  Son  &  Co.  as  such 
agents  as  aforesaid ;  and  the  said  William  Farthing,  Son  &  Co. 
thereupon,  to  wit,  on  the  days  and  times  last  aforesaid,  in  pursuance 
of  the  said  orders,  delivered  to  and  for  the  defendants,  at  Kingston- 
upon-Hull,  at  the  said  premises  of  the  defendants  where  they  so 
carried  on  their  said  trade  or  business,  the  said  goods  and 
merchandises  so  purchased  and  ordered  as  aforesaid,  the  same 
goods  and  merchandises  then  and  there  being  of  the  price  and 
value  of  461.  8s.  6d.,  and  no  more :  and  the  said  William  Farthing, 
Son  &  Co.  then,  at  the  respective  times  of  such  deliveries,  sent 
and  delivered  to  the  defendants  invoices  or  bills  of  parcels,  stating 
therein  that  the  said  goods  and  merchandises  were  sold  by  the  said 
William  Farthing,  Son  &  Co.  in  their  own  names,  and  without 
disclosing  the  names  of  the  plaintiffs  to  the  said  defendants,  at 
prices  therein  mentioned,  amounting  together  to  the  price  or  sum 
of  461.  8*.  6d,9  and  no  more. 

Whilst  the  defendants  so  carried  on  their  said  trade  or  business 
as  aforesaid,  to  wit,  on  the  1st  of  March,  1847,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  of  this 
suit,  one  T.  W.  Gleadow,  at  those  times  respectively  being  the 
deputy-chairman  of  the  said  directors  by  them  duly  appointed  in 
that  behalf,  did,  as  such  deputy-chairman,  order  and  purchase,  in 
the  name  and  on  behalf  of  the  defendants,  of  and  from  the  said 
William  Farthing,  Son  &  Co.,  certain  other  quantities  of  the  said 
goods  and  merchandises  of  the  plaintiffs,  so  being  in  the  possession 
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of  the  said  William  Farthing,  Son  &  Go.  as  such  agents  as  afore-       smith 
said  ;  and  the  said  William  Farthing,  Son  &  Co.  thereupon,  to  wit,    the  hull 
on  the  days  and  limes  last  aforesaid,  in  pursuance  of  the  said  last-     GlA88  Co- 
mentioned  orders,  delivered  to  and  for  the  *said  defendants,  at       [  *y09  J 
Kingston-upon-Hull,  at  the  said  premises  of  the  defendants  where 
they  so  carried  on  their  said  trade  or  business,  the  said  goods  and 
merchandises  so  ordered  and  purchased  as  last  aforesaid  (the  same 
last-mentioned  goods  and  merchandises  then  and  there  being  in 
the  whole  of  the  price  or  value  of  872.  6s.) :  and  the  said  William 
Farthing,  Son  &  Co.,  in  their  own  names,  and  without  disclosing 
the  names  of  the  plaintiffs,  then,  at  the  respective  times  of  such 
last-mentioned  deliveries,  sent  and   delivered   to  the  defendants 
invoices  or  bills  of  parcels,  stating  therein  that  the  said  goods  and 
merchandises  last  mentioned  were  sold  by  the  said  William  Farthing, 
Son  &  Co.  to  the  defendants  at  prices  therein  mentioned,  amounting 
together  to  the  price  or  sum  of  871.  6*. 

Whilst  the  defendants  so  carried  on  their  said  trade  or  business, 
to  wit,  on  the  1st  of  April,  1847,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  this  suit,  one 
Stanger,  then  being  the  manager  of  the  works  and  factories  of  the 
said  Company  duly  appointed  by  the  directors,  did,  as  such  manager, 
order  and  purchase,  in  the  name  and  on  behalf  of  the  defendants, 
of  and  from  the  said  William  Farthing,  Son  &  Co.,  certain  other 
of  the  said  goods  and  merchandises  of  the  plaintiffs,  so  being  in  the 
possession  of  the  said  William  Farthing,  Son  &  Co.  as  such  agents 
as  aforesaid ;  and  the  said  William  Farthing,  Son  &  Co.  thereupon, 
to  wit,  on  the  several  days  and  times  last  aforesaid,  in  pursuance 
of  the  said  last-mentioned  orders,  delivered  to  and  for  the  said  defen- 
dants, at  Kingston-upon-Hull  aforesaid,  at  the  said  premises  of  the 
defendants  where  they  so  carried  on  their  said  trade  or  business, 
the  said  goods  and  merchandises  so  ordered  and  purchased  as  last 
aforesaid  (the  same  then  and  there  being  in  the  whole  of  the 
price  or  value  of  292.  8*.) :  and  the  said  William  Farthing,  Son 
&  Co.  then  also,  at  the  respective  "times  of  such  last-mentioned  [  *910  ] 
deliveries,  sent  and  delivered  to  the  defendants  invoices  or  bills  of 
parcels,  stating  therein  that  the  said  goods  and  merchandises  last 
mentioned  were  sold  by  the  said  William  Farthing,  Son  &  Co.  in 
their  own  names,  and  without  disclosing  the  names  of  the  plaintiffs 
to  the  defendants,  at  the  prices  therein  mentioned,  amounting 
together  to  the  price  or  sum  of  291.  8*. 

Whilst  the  defendants  so  carried  on  their  said  trade  or  business, 
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Smith  to  wit,  on  the  1st  of  August,  1847,  one  Watson  Carlill,  then  heing 
The 'hull  the  secretary  duly  appointed  of  the  said  Company,  did,  as  such 
Glass  Co.  secretary,  order  and  purchase,  in  the  name  and  on  behalf  of  the 
defendants,  of  and  from  the  said  William  Farthing,  Son  &  Co., 
certain  other  goods  and  merchandises  (other  parcel  of  the  said 
goods  and  merchandises  of  the  plaintiffs  so  in  the  possession  of 
the  said  William  Farthing,  Son  &  Co.  as  such  agents  as  aforesaid) ; 
and  the  said  William  Farthing,  Son  &  Co.  thereupon,  to  wit,  on 
the  day  and  year  last  aforesaid,  in  pursuance  of  the  said  last- 
mentioned  order,  delivered  the  last-mentioned  goods  and  mer- 
chandises to  and  for  the  said  defendants,  at  Kingston-upon-Hull, 
at  the  said  premises  of  the  defendants  where  they  so  as  aforesaid 
carried  on  their  said  trade  or  business  (the  same  goods  and 
merchandises  so  ordered  and  purchased  as  last  aforesaid  then  and 
there  being  of  the  price  or  value  of  14/.  lis.) :  and  the  said  William 
Farthing,  Son  &  Co.  then  at  the  time  of  the  said  last-mentioned 
delivery  also  sent  and  delivered  to  the  said  defendants  an  invoice 
or  bill  of  parcels  stating  therein  that  the  said  last-mentioned  goods 
and  merchandises  were  sold  by  the  said  William  Farthing,  Son  &  Co. 
in  their  own  names,  and  without  disclosing  the  names  of  the 
plaintiffs  to  the  defendants,  at  the  price  or  sum  of  14/.  lis. 
L  *9ii  ]  Each  and  every  of  the  said  orders  and  purchases  in  *manner 

aforesaid  made  and  given,  was  an  order  for  and  purchase  of  goods 
and  merchandises  of  less  price  and  value  than  501. ;  and  the  con- 
sideration for  the  goods  and  merchandises  delivered  as  aforesaid 
by  the  said  William  Farthing,  Son  &  Co.,  on  each  and  every  of 
the  occasions  aforesaid,  was  less  than  50/.:  and  the  goods  and 
merchandises  delivered  as  aforesaid  by  the  said  William  Farthing, 
Son  &  Co.  at  any  one  of  the  times  aforesaid,  or  in  pursuance  of 
any  one  of  the  purchases  or  orders  aforesaid,  did  not  exceed  50/. ; 
but  there  was  no  general  or  other  bye-law  made  by  the  defendants, 
nor  by  the  directors  of  the  said  Company,  nor  was  there  any 
minute  or  resolution  of  any  board  of  directors  of  the  said  Company, 
authorising  any  of  the  said  orders  or  purchases,  or  delegating  to 
the  manager  any  of  the  powers  given  by  the  said  deed  of  settlement 
to  the  directors,  other  than  the  following  resolutions : 

"Adjourned  General  Meeting,  29th  March,  1847. 

"  The  first  ordinary  general  meeting  was  held  this  day  by 
adjournment,  at  the  public  rooms,  Jarratt  Street,  in  the  borough 
of  Kingston-upon-Hull.    William  Farthing,  Esq.,  in  the  chair. 
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Mr.  Thomas  Wilson  moved,  that,  inasmuch  as  the  duties  of  the       3mith 
chairman  have  become  so  onerous  and  incessant  as  fully  to  occupy    THB  hull 
the  whole  of  his  time  and  attention,  and  the  salary  fixed  at  the    (;lA8B  Co- 
commencement  of  the  Company  being  inadequate  to  his  services, 
a  committee  of  the  following  shareholders    (naming  twelve)   be 
appointed  to  inquire  into  the  duties  performed,  and  ascertain  the 
remuneration  given  in  other  works  of  a  similar  character,  and  to 
make  such  arrangements  as  to  amount  of  salary  as  will  meet  the 
case,  and  secure  to  the  Company  the  entire  services  of  the  chairman. 
Carried  nem.  con. 

(Signed)     "  W.  Farthing,  Chairman." 

"  Hull  Glass  Company.    Board  Room,  5  April,  1847.  [  »12  ] 

"Meeting  of  the  committee  appointed  at  the  general  meeting 
held  on  the  29th  of  March  last,  for  the  purpose  of  making  such 
arrangements  with  Mr.  William  Farthing,  the  chairman,  as  to 
salary,  as  will  secure  his  entire  services,  and  carry  out  the  resolution 
of  the  meeting. 

"  Present,  Mr.  Gresham,  in  the  chair,  and  nine  other  members. 

"  It  was  resolved,  on  the  motion  of  Mr.  Wake,  seconded  by 
Mr.  Wilson,  that  Mr.  Farthing  be  offered  5002.  per  annum  for  his 
entire  services  as  general  manager,  in  addition  to  his  salary  of 
2001.  as  chairman  of  the  Company,  the  same  to  commence  from 
the  date  of  the  general  meeting  held  on  the  29th  of  March  last. 

**  The  committee  then  adjourned,  in  order  that  the  proposition 
might  be  submitted  to  Mr.  Farthing. 

(Signed)     "  John  Gresham,  Chairman." 

"Hull  Glass  Company.  Board  Boom,  25th  June,  1847. 
"  At  a  meeting  this  day  duly  convened  by  circular, — present, 
Mr.  Gresham,  in  the  chair,  and  eight  other  members, — after  hearing 
Mr.  Farthing's  views  upon  the  proposition,  it  was  resolved,  on  the 
motion  of  Mr.  Kemp,  seconded  by  Mr.  Clifford,  in  order  to  meet 
Mr.  Farthing's  views,  and  haying  regard  to  his  past  labours  and 
attention,  that  the  amount  named  in  the  resolution  of  the  committee 
meeting  of  the  5th  of  April,  commence  with  the  financial  year,  viz. 
the  1st  of  January  last:  upon  which  Mr.  Farthing  expressed  his 
satisfaction,  and  accepted  the  terms. 

(Signed)     "John  Gresham,  Chairman." 

The  goods  and  merchandises  so  as  aforesaid  delivered  by  the 
said  William  Farthing,  Son  &  Co.,  to  and  for  the  defendants,  were 
on  the  several  occasions  aforesaid  sold  and  delivered  by  the  said 
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Smith  William  Farthing,  Son  &  Co.,  as  agents  for  and  on  behalf  of  the 
Thb'hull  plaintiffs,  then,  at  the  ^respective  times  of  the  said  sales  and 
Glass  Co.  deliveries  thereof,  being  the  true  and  lawful  owners  of  the  said 
goods  and  merchandises;  and  they  the  said  William  Farthing, 
Son  &  Co.  had  not,  nor  had  either  of  them  the  said  William 
Farthing  the  elder,  or  William  Farthing  the  younger,  any  title  to 
or  interest  in  the  said  goods  and  merchandises,  or  any  part 
thereof,  save  and  except  as  such  agents  as  aforesaid  for  and  on 
behalf  of  the  said  plaintiffs. 

The  goods  and  merchandises  so  as  aforesaid  delivered  to  and  for 
the  defendants,  at  the  respective  times  when  they  were  so  as  afore- 
said respectively  delivered  at  the  said  premises  of  the  defendants, 
were  accepted  and  received  as  for  and  on  behalf  of  the  said  Company, 
by  persons  in  the  employment  of  the  said  Company,  and  acting  in 
the  charge  and  management  of  the  said  trade  or  business  of  the 
said  Company,  and  were  respectively  goods  and  merchandises  of 
the  kind  and  description  used  in,  and  required  for  the  purposes  of, 
the  said  trade  or  business,  in  the  manufacturing  of  glass,  and  were 
afterwards  and  before  the  commencement  of  this  suit,  with  the 
knowledge  of  the  said  directors,  actually  used  and  employed  in  the 
business  of  the  said  Company,  in  and  for  the  purposes  of  their  said 

trade  or  business,  in  the  manufacturing  of  glass. 

***** 

r  9M  -i  The  writ  was  issued  on  the  9th  of  May,  1848,  claiming  by  the 

indorsement  1772.  8*.  6d.,  with  interest  thereon  from  that  day. 

r  916  i  BoviU  (with  whom  was  Butt),  for  the  plaintiffs  : 

This  is  an  action  to  recover  the  price  of  goods  supplied  to  the 
defendants,  a  Company  established  for  trading  purposes,  the  goods 
having  been  supplied  in  small  quantities  (of  less  value  than  501. 
each),  upon  the  order  of  the  manager,  the  chairman,  the  deputy- 
chairman,  and  the  secretary,  and  delivered  at  the  Company's  place 

[  ♦917  ]  of  business,  and  *used  by  them  in  their  trade.  When  the  case  was 
before  the  Court  upon  a  former  occasion  (l),  the  Court  thought  there 
was  nothing  to  prevent  the  Company  from  ordering  goods  like  any 
other  trading  partnership,  and  that  they  were  liable  unless  there 
was  something  in  the  7  &  8  Vict.  c.  110,  or  in  their  deed  of  settle- 
ment, to  limit  their  liability ;  and  that  the  proof  of  such  limitation 
of  liability  lay  upon  them.  If  this  were  an  ordinary  corporation, 
irrespectively  of  the  statute  and  the  deed  of  incorporation,  there  can 

(1)  79  R.  K.  680  (8  C.  B.  668). 
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be  no  doubt  that  they  would  be  liable  for  these  goods.  Formerly,  a 
corporation  could  only  contract  under  seal,  except  in  respect  of  matters 
of  trivial  amount  and  of  every  day's  occurrence.  Recent  decisions, 
however,  have  materially  qualified  that  rule.  [He  referred  to 
Beverley  v.  The  Lincoln  Gas-Light  Company  (1) ,  Chwrch  v.  The  Imperial 
Gas-Light  Company  (2)  and  The  Mayor  of  Ludlow  v.  Charlton  (8) 
and  Jbrvis,  Gh.  J.  referred  to  Biggie  v.  The  London  and  Blackwall 
Railway  Company  (4).  He  then  argued  that  s.  44  of  7  &  8  Vict, 
c  110,  which  prescribed  certain  formalities  for  the  execution  of 
contracts  of  which  the  consideration  is  not  less  than  501.  and  made 
contracts  for  which  the  consideration  did  not  exceed  502.  binding 
though  not  under  seal  if  entered  into  by  a  duly  authorised  officer, 
was,  as  to  the  latter,  permissive,  giving  the  Company  powers  which 
before  they  did  not  possess :  and,  that  even  as  to  contracts  exceed- 
ing the  value  of  502.,  they  might  be  binding  upon  the  Company, 
though  not  made  with  all  the  prescribed  formalities.] 


Smith 

r. 

The  Hull 

Glass  Co. 


(Maulb,  J. :  You  say,  that,  if  the  Company  wish  to  clothe  them- 
selves with  certain  rights  in  respect  of  such  contracts,  they  must 
observe  the  required  formalities  ;  but  that,  if  they,  who  know  the 
proper  form,  neglect  to  adopt  it,  though  they  may  lose  certain 
advantages,  they  do  not  thereby  become  absolved  from  the  liability 
to  perform  the  contracts  ?)  . 


Precisely  so.     *    *     There  is  nothing  in  the  deed  of  settlement, —       [  921  ] 

which  gives  the  directors  extensive  powers  and  large  discretion  as 

to  the  mode  of  conducting  the  business  of  the  Company,  enabling 

them  to  appoint  a  chairman  and  deputy-chairman,  a  secretary,  and 

a  manager  of  the  works  to  carry  on  and  transact  the  manufacturing 

concerns  of  the  Company,  with  power  for  the  board  of  directors 

(by  s.  74)  to  delegate  to  such  manager  such  and  so  many  of  the 

powers  thereby  given  to  them  *as  will  enable  him  to  carry  on  the      [  *922  ] 

works  and  manufacturing  business  in  an  efficient  manner,  and 

(by  s.  116)  to  act  in  such  manner  as  shall  appear  to  them  best 

calculated  to  promote  the  interests  of  the  Company, — to  exclude  the 

mode  of  dealing  which  appears  to  have  prevailed  in  this  case.    And, 

the  goods  having  been  delivered  to  the  Company,  and  used  by  them 

in  their  business,  it  is  not  competent  to  them  now  to  say  that  the 


(1)  45  B.  B.  626  (6  Ad.  &   El.  828 ;  (3)  55  B.  R 
2  Nov.  &  P.  28:i).  822). 

(2)  45  B.  B.  638  (6  Ad.  &  El.  846,  (4)  5  Ex.  442. 
861 ;  3  Nev.  &  P.  35). 


794  (6  M.  &  W.  815, 
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smith       persona  by  whom  the  orders  were  given  were  not  authorised  to  give 

ThbIhull    such  orders:  The  Mayor,  dc,  of  Stafford  v.  Till  (l) ;  TUson  v.  The 

Glass  Co.     Warwick  Gas-Light   Company  (2);     Hall    v.    The   Mayor,   Ac.   of 

Swansea  (3)  ;    Ridley  v.  The  Plymouth,  dec.  Grinding  and  Baking 

Company  (4). 

(Maule,  J. :  If  it  be  a  condition-precedent  to  the  liability  of  the 
Company,  that  they  should  in  contracting  have  complied  with  all 
that  the  statute  and  the  deed  of  settlement  require,  practically  there 
would  be  no  remedy  against  them  upon  contracts  made  without  a 
strict  compliance  with  all  those  requisites.) 

That  surely  could  not  have  been  the  intention  of  the  Legislature. 

Hugh  Hill  (with  whom  was  Byles,  Serjt.),  contrd: 

The  question  here  is,  whether  the  facts  stated  in  the  special  case 
furnish  evidence  of  a  contract  binding  on  the  defendants.     *     * 

[  923  ]  According  to  the  provisions  of  the  Act  of  Parliament  and  of  the 
deed  of  settlement,  the  Company  had  no  power  to  contract  other- 
wise than  by  the  directors  acting  as  a  board.  The  69th  and  70th 
clauses  of  the  deed  evidently  show  that  the  power  of  purchasing  or 
contracting  for  goods  was  not  necessarily  incident  to  the  office  of 
manager.  Such  a  power  might,  indeed,  have  been  delegated  to  him 
by  a  board  of  directors ;  but  the  case  expressly  finds  that  there  was 

[  *924  ]  no  such  delegation.  And,  as  to  the  orders  given  by  *  the  chairman, 
deputy-chairman,  and  secretary,  there  can  be  no  doubt  of  their 
being  wholly  unauthorised.  [He  referred  to  Homersham  v.  The 
Wolverhampton  Waterworks  Company  (5).] 

[  *926  ]  (Crbsswbll,  J. :  Is  it  necessary  that  the  contract  *should  be  made 

at  a  board,  provided  all  the  directors  assent  to  it  ?) 

The  provisions  of  the  deed  which  regulates  and  defines  the  powers 
and  the  duties  of  the  directors,  would  seem  to  require  that  all  acts 
of  the  directors  should  be  the  acts  of  the  board.  The  mere  circum- 
stance of  the  Company  having  used  the  goods  for  the  purposes  of 
their  business,  would  not  of  itself  operate  as  a  recognition  of  the 
contracts. 

BovUl  was  heard  in  reply. 

Jebvis,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment.     If 

(1)  29  B.  B.  511  (4  Bing.  75).       D.  &  Mer.  475). 

(2)  28  H.  B.  529  (4  B.  &  G.  962).       (4)  76  U.  B.  742  (2  Ex.  711). 

(3)  64  B.  B.  564  (5  Q.  B.  526;  1    (5)  6  Ex.  137. 
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this  question  had  been  raised  on  a  special  verdict,  it  might  perhaps 
have  been  necessary  to  enter  into  a  discussion  which  now  becomes 
irrelevant  The  consent  of  the  parties  to  take  the  opinion  of  the 
Court  as  upon  a  special  case  has  materially  narrowed  the  discussion. 
The  plaintiffs'  claim  is  in  respect  of  goods  contracted  for  by  four 
different  persons,  namely,  the  chairman  of  the  Company,  the 
deputy-chairman,  the  manager,  and  the  secretary.  With  respect 
to  the  goods  ordered  by  the  manager,  I  apprehend  the  case  falls 
within  the  rule  as  to  joint-stock  Companies,  in  its  strictest  sense. 
Looking  at  the  69th  article  of  the  deed  of  settlement  of  this  Com- 
pany, there  can  be  no  doubt  that  the  directors  were  authorised  to 
appoint  a  manager  of  their  works,  to  superintend  and  transact, 
under  the  control  of  the  board  of  directors,  the  manufacturing 
business  of  the  Company.  It  was  conceded  by  Mr.  Hill  that  that, 
if  unqualified,  would  give  such  manager  authority  to  purchase 
materials  necessary  for  the  manufacture  in  which  the  Company  was 
engaged :  but  it  was  insisted  that  this  power  is  limited  and  con- 
trolled by  subsequent  provisions  of  the  deed.  In  this  I  do  not 
concur  :  nor  can  I  agree  with  the  construction  put  by  A/r.  Hill  upon 
the  74th  article,  which  provides  that  the  board  of  directors  may,  if 
they  think  proper,  ^delegate  to  the  manager  such  and  so  many  of 
the  powers  thereby  given  to  them,  as  will  enable  him  to  carry  on 
the  said  works  and  manufacturing  business  in  an  efficient  manner. 
It  is  quite  consistent  with  a  special  delegation  of  authority  under 
this  article,  that  the  manager  should  at  the  same  time  possess  a 
general  power  to  deal  in  the  manner  in  which  he  has  assumed  to 
deal  here. 

The  orders  given  by  the  chairman,  the  deputy-chairman,  and  the 
secretary,  give  rise  to  a  different  question.  Joint-stock  Companies, 
it  is  now  admitted,  are  not  to  be  treated  as  ordinary  trading  partner- 
ships :  they  are  only  bound  by  contracts  made  by  the  directors 
within  the  scope  of  their  authority.  The  public  have  no  right  to 
complain.  They  know  that  the  Company  is  acting  under  the 
sanction  and  direction  of  an  Act  of  Parliament  and  of  a  deed  of 
settlement;  and  they  have  a  ready  access  to  that  deed.  But, 
beyond  that,  the  public  have  no  power,  no  means  of  knowledge.  It 
may  be  sufficient  if  the  public  are  satisfied  that  the  directors  have 
authority  under  the  deed  to  appoint  a  manager,  and  they  see  a  man 
acting  in  that  character.  But  upon  that  point  I  wish  to  pronounce 
no  opinion.  The  ground  upon  which  I  am  disposed  to  hold  the 
Company  liable  in  respect  of  the  goods  supplied  on  the  orders  of 
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The  Hull 

Glass  Co. 


[  *926  ) 
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Smith-  Che  chairman,  the  deputy-chairman,  and  the  secretary,  is,  that  these 
Thk  Hull  orders  were  subsequently  adopted  by  the  directors.  The  goods 
Glass  Co.  were  delivered  upon  the  premises,  to  persons  acting  in  the  manage- 
ment of  the  business  of  the  Company,  and,  it  must  be  assumed,, 
with  the  knowledge  of  the  directors,  and  were  used  in  the  manu- 
facture for  which  the  Company  was  established.  That  would  be 
equivalent  to  a  fresh  order  by  the  directors,  and  would  entitle  the 
plaintiffs  to  recover.  There  is  no  pretence  for  saying  that  it  was 
necessary  the  orders  should  be  given  by  "  a  board." 

I  therefore  think  the  plaintiffs  are  entitled  to  recover  in  respect 
[  *927  ]  of  all  the  goods, — in  respect  of  those  ordered  *by  the  manager, 
because  he  was  a  person  duly  authorised  by  the  directors  under  the 
provisions  of  the  deed  of  settlement  to  order  goods, — and  in  respect 
also  of  those  ordered  by  the  other  parties,  because,  though  the 
original  orders  were  unauthorised,  the  contracts  were  afterwards 
sanctioned  and  adopted  by  the  directors. 

Mauls,  J. : 

I  also  am  of  opinion  that  the  plaintiffs  are  entitled  to  a  verdict 
for  the  full  sum  claimed.  The  defendants  are  a  Company  acting 
under  the  Act  for  the  registration,  incorporation,  and  regulation  of 
joint-stock  Companies,  and  under  a  deed  of  settlement.  These 
enable  them  to  carry  on  the  business  of  the  Company  in  a  par- 
ticular way,  viz.,  by  directors.  It  is  consistent  with  law  that  the 
Company  should  have  all  the  liabilities  that  are  fitly  incident  to 
those  who  carry  on  trade.  Here,  the  directors  are  by  the  Act  of 
Parliament  and  the  deed  of  settlement  impowered  to  appoint  as 
many  managers  as  they  should  think  fit,  to  superintend  and 
transact  their  manufacturing  business.  To  some  extent,  no  doubt, 
these  joint-stock  Companies  differ  from  ordinary  partnerships. 
The  statute  7  &  8  Vict.  c.  110,  requires  the  deed  of  settlement  to 
be  registered,  and  that  defines  the  purposes  for  which  the  Company 
is  incorporated,  and  the  powers  of  the  directors ;  and  all  persons 
who  contract  with  the  directors  must  be  taken  to  be  cognisant  of 
the  extent  of  the  authority  conferred  upon  them.  But  it  by  no 
means  follows  that  they  are  to  be  taken  to  be  cognisant  of  all  the 
proceedings  of  the  board  of  directors.  Any  person  looking  at  this 
deed  would  see  that  the  directors  of  this  Company  were  authorised 
to  carry  on  the  business  of  manufacturing  glass ;  and  that  it  was 
competent  to  a  board  of  directors  to  appoint  a  manager  for  that 
purpose.    There  was  nothing  in  this  case  to  show  that  the  plaintiffs 
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had  any  means  of  discovering  that  the  persons  who  received  their 
goods  were  not  duly  authorised  on  behalf  of  the  "Company  to 
receive  them.  On  the  contrary,'  the  Act  of  Parliament  and  the 
deed  of  settlement  enable  the  Company  to  carry  on  their  business 
through  the  agency  of  persons  to  be  appointed  by  them.  Whether 
or  not  the  persons  so  appointed  were  regularly  appointed,  the 
plaintiffs,  or  any  other  persons  dealing  with  them,  could  have  no 
means  of  knowing:  they  have  no  power  to  inspect  the  minute- 
book.  Here  are  persons  found  transacting  business  and  receiving 
goods  upon  the  Company's  premises,  and  using  them  for  the 
purposes  of  the  Company ;  and  all  this  with  the  knowledge  of  the 
Company.  I  do  not  know  that  there  is  any  material  difference 
between  the  ground  I  take  and  that  taken  by  the  Lord  Chief 
Justice.  What  he  calls  the  knowledge  of  the  directors,  I  call  the 
knowledge  of  the  Company.  This  is  the  simple  case  of  an 
individual,  or  a  body  corporate,  carrying  on  business  in  the 
ordinary  way,  by  the  agency  of  persons  apparently  authorised 
by  him  or  them,  and  acting  with  his  or  their  knowledge.  The 
case  differs  in  no  respect  from  the  ordinary  one  of  dealings  at  a 
shop  or  counting-house :  the  customer  is  not  called  upon  to  prove 
the  character  or  the  authority  of  the  shopman  or  clerk  with  whom 
he  deals  ;  if  he  is  acting  without  or  contrary  to  the  authority  con- 
ferred upon  him  by  his  employers,  it  is  their  own  fault.  It  seems 
to  me,  therefore,  that  these  defendants  are  bound  by  the  acts  of 
the  persons  who  have  taken  upon  themselves,  with  their  knowledge, 
to  act  for  them  in  ordering  the  goods  in  question,  and  receiving 
them,  and  using  them  in  their  business.  If  this  had  been  simply 
the  case  of  a  contract  made  with  persons  who  were  incompetent  to 
contract,  that  would  have  approximated  it  more  to  the  case  of 
Homeraham  v.  The  Wolverhampton  Waterworks  Company  (l).  It 
differs,  however,  most  materially  and  essentially  from  that.  Every 
presumption  here  is  to  be  made  in  favour  of  the  plaintiffs,  that  the 
goods  were  ordered,  *as  well  as  received  and  enjoyed,  by  the  Com- 
pany.  The  plaintiffs  could  only  know  that  the  directors  had  power 
to  appoint  persons  to  perform  the  duties  they  appeared  to  be  doing ; 
and  they  had  a  right  to  assume  that  they  were  duly  and  properly 
appointed. 
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[  *929  ] 


Cresswell,  J. : 
I  also  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover. 

(1)  6  Ex.  237. 
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With  respect  to  the  first  parcel  of  goods,  it  appears  that  they  were 
ordered  by  the  manager,  and  were  sent  to  the  premises  occupied  by 
the  defendants,  and  used  in  the  business  there  carried  on  by  them. 
The  person  described  in  the  case  as  the  manager,  must  be  assumed 
to  have  been  an  officer  properly  constituted,  under  the  69th  article 
of  the  deed  of  settlement,  to  superintend  and  transact  the  manu- 
facturing business  of  the  Company, — incident  to  which,  of  course, 
would  be  the  power  to  order  goods  necessary  for  that  purpose.  The 
remaining  orders  were  given  by  the  chairman,  the  deputy-chairman, 
and  the  secretary.  Now,  I  do  not  say  it  was  strictly  competent  to 
either  of  these  persons  to  give  such  orders ;  but  it  appears  that  the 
goods  were  delivered  at  the  premises  of  the  Company,  with  invoices 
stating  them  to  have  been  sold  to  the  Company;  and  the  deed 
contains  a  provision  (s.  117)  as  to  the  custody  and  care  of  books 
and  papers  at  the  Company's  offices :  we  cannot  fail,  therefore,  to 
assume  that  the  directors  knew  of  the  transactions.  That  being 
so,  and  they  having  allowed  the  goods  to  be  used  for  the  purpose  of 
their  business,  the  defendants  are  clearly  liable.  This  is  equivalent 
to  the  act  of  all  the  directors,  and  therefore  gets  rid  of  the  objection 
that  it  was  not  done  by  a  "  board  of  directors." 

Williams,  J. : 

I  am  of  the  same  opinion.  The  case  finds  that  the  goods  in 
question  were  all  delivered  upon  the  premises  of  the  Company,  and 
received  there  by  persons  having  the  charge  and  management  of 
their  business,  *and,  with  the  knowledge  of  the  directors,  used  in 
the  manufacture  in  which  they  were  engaged.  I  think  the  evidence 
puts  the  case  upon  the  same  footing  as  if  the  goods  had  been 
ordered  by  all  the  directors ;  and  I  think  there  can  be  no  doubt 
that  the  Company  would  be  liable  for  an  order  so  given.  The  cases 
in  the  Exchequer  are  clearly  distinguishable. 

Judgment  for  the  plaintiff,  for  1771.  8s.  6d. 


1852. 
Jan.  23. 

[930] 


MACDONNELL  v.  EVANS. 

(11  C.  B.  930—946  ;  S.  C.  21  L.  J.  C.  P.  141 ;  16  Jur.  103;  18  L.  T.  241.) 

A  witness  cannot,  upon  cross-examination,  even  for  the  purpose  of  dis- 
crediting him,  be  asked  as  to  the  contents  of  a  written  paper  which  is 
neither  produced  nor  its  absence  accounted  for  (1). 

Therefore,  where  a  witness  was  asked,  upon  cross-examination, — a  letter 


(1)  But  see  now  28  &  89  Vict.  0.  18,  s.  5.-J.  Q.  P. 
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in  his  own  handwriting  being  shown  to  hiin,  "  Did  you  not  write  that  letter 
in  answer  to  a  letter  charging  you  with  forgery  ?  "  Held,  that  the  question 
was  inadmissible  for  any  purpose,  inasmuch  as  it  was  an  attempt  to  get  at 
the  contents  of  a  written  document  whioh  for  anything  that  appeared 
might  have  been  produced. 

This  was  an  action  of  assumpsit  upon  a  bill  of  exchange,  by 
indorsee  against  acceptor. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  in 
London  after  last  Trinity  Term.  A  witness  called  on  the  part  of 
the  plaintiff,  being  asked  on  cross-examination  by  the  defendant's 
counsel,  who  produced  a  letter  purporting  to  be  written  by  the 
witness,  "Did  you  not  write  that  letter  in  answer  to  a  letter 
charging  you  with  forgery?  "  the  counsel  for  the  plaintiff  objected, 
that,  inasmuch  as  this  was  an  attempt  to  get  in  evidence  the 
contents  of  a  written  paper  without  producing  the  paper  itself,  the 
question  was  not  admissible. 

The  Lord  Chief  Justice,  holding  the  objection  to  be  a  good  one, 
refused  to  allow  the  question  to  be  put :  and  the  plaintiff  had  a 
verdict. 

BramweU,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  evidence  was  improperly 
rejected. 

Byles,  Serjt.,  and  Cleasby,  now  showed  cause  : 

The  question  was  properly  disallowed.  It  was  seeking  by 
indirect  means  to  get  in  the  contents  of  a  written  document, 
without  producing  it  or  accounting  for  its  non-production :  and  the 
law  is  the  same  whether  the  matter  arises  on  examination  in  chief 
or  on  cross-examination.  [They  cited  The  Queen's  case  (i).]  Here 
the  question  arises  upon  a  'letter  to  the  witness:  but  the  same 
objection  applies. 

(Maulb,  J. :  If  you  want  the  jury  to  know  that  there  was  a  letter 
containing  a  charge  of  forgery,  the  proper  way  to  do  so,  is,  by 
producing  the  letter  itself.) 

The  rule  is  not  confined  to  the  case  of  an  inquiry  as  to  the  contents 
of  a  document  material  to  the  matters  in  issue  in  the  cause,  as  is 
suggested  on  the  other  side :  it  is  equally  applicable  in  cases  where 
it  is  sought  to  discredit  the  witness.  [They  referred  to  Phillipps 
on  Evidence  (2).] 

(1)  22  R.  B.  662  (2  Brod.  6  B.  286).  (2)  9th  ed.  Vol.  I.  p.  422. 
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Mac-  Bramwell  and  Macnamara,  in  support  of  the  rule  : 

DONNELL 

v.  With  regard  to  evidence  that  is  material  to  the  issue,  or  evidence 

r  934  1  *°  conh'ftdict  a  witness,  the  rule  may  very  well  be,  that,  if  it  is 
sought  to  do  this  through  the  medium  of  a  written  document,  the 
document  itself  must  be  produced.  But,  there  is  a  third  class  of 
evidence,  viz.  where  it  is  sought,  not  to  contradict,  but  merely  to 
discredit  the  witness :  and  it  was  with  this  view  that  the  question 
here  objected  to  was  proposed  to  the  witness. 

(Maulb,  J. :  Could  you  ask  a  witness,  "  Have  you  not  sent  a 
letter  to  A.  B.  threatening  to  charge  him  with  the  commission  of  a 
crime,  with  a  view  to  extort  money  from  him  ?  ") 

Such  a  question,  it  is  submitted,  would  be  perfectly  legitimate.  It 
was  sought  here  to  show  that  the  witness  was  disgraced  by  some- 
thing in  writing.  A  letter  was  put  into  his  hand,  and  he  was  asked 
if  he  did  not  write  that  letter  in  answer  to  a  letter  charging  him 
with  forgery.  The  letters  could  not  be  produced  after  the  witness 
had  left  the  box. 

(Maule,  J. :  Suppose  the  witness  had  said,  "  I  did  write  this 
letter  in  answer  to  another,  which  is  in  Court," — good  sense  obviously 
requires  that  the  latter  should  be  produced,  if  it  is  wished  to  get  at 
its  contents.) 

Even  primary  evidence  of  the  contents  of  the  letter  could  not  have 
been  given  for  the  purpose  of  contradicting  the  witness ;  it  was  not 
relevant  to  the  issue.  The  Qmen's  case  does  not  necessarily  govern 
this.  The  difference  between  a  question  addressed  to  the  estab- 
lishing a  fact  in  issue  in  the  cause,  and  one  going  to  the  credit  of 
the  witness,  was  not  pointed  out  in  argument  before  the  Judges 
there :  the  facts  of  the  case  did  not  raise  it.  Besides,  the  HouBe 
of  Lords  was  not  then  sitting  judicially,  but  with  a  view  to 
legislation. 

(Cresswell,  J. :  The  Judges  were  required  to  state  what  they 
would  do  upon  such  a  question  coming  before  them  judicially ;  not 
merely  to  state  their  opinion  as  to  a  matter  of  legislation.) 

[  *935  ]  At  all  events,  it  is  an  opinion  which  has  not  all  the  binding  *force 
of  a  decision  of  the  court  of  ultimate  appeal.  The  grounds  of  the 
opinion  were,  that  the  best  evidence  ought  to  be  produced,  and  that 
the  Court  should  be  put  in  possession  of  the  whole  document. 
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That  rule  is  perfectly  correct,  where  the  object  is  to  establish  a  fact        Mac- 
material  to  the  merits,  by  means  of  the  document.    But  it  is  a      D0N*BLL 
very  different   thing  where  the  fact  is   wanted   merely   for  the       Evans. 
purpose  of  discrediting  a  witness,  or  to  test  the  accuracy  of  his 
memory.     The  reason  for  the  distinction  is  obvious :  a  party  may 
fairly  be  supposed  to  come  prepared  to  answer  the  facts  that  are 
in  issue,  but  not  to  meet  a  witness  or  a  document  which  is  put 
upon  him  suddenly.    A  witness  may  be  asked  on  cross-examination 
whether  he  has  not  been  convicted. 

(Crbsswell,  J. :  If  objected  to,  it  is  always  disallowed.) 

*  *  In  Taylor  on  Evidence  (l),  it  is  said,  that,  "  with  the  view  of  [  936  ] 
discrediting  the  testimony  of  a  witness,  he  may  be  always  asked, 
on  cross-examination,  though  he  is  not  always  compelled  to 
answer,  questions  with  regard  to  alleged  crimes,  or  other  improper 
conduct,  on  his  part ;  and  here,  if  the  fact  inquired  into  be  relevant 
to  the  issue,  it  may  be  proved  by  other  evidence,  although  denied 
by  the  witness ;  but,  if  it  be  irrelevant,  the  answer  of  the  witness 
will  be  conclusive.  The  same  rule  prevails  with  respect  to  all 
other  questions  put  to  a  witness  for  the  purpose  of  directly  testing 
his  credit;  that  is,  if  the  questions  relate  to  relevant  facts,  the 
answers  may  be  contradicted  by  independent  evidence;  if  to 
irrelevant,  they  cannot." 

(Mauls,  J.:  This  is  quite  a  different  matter:  the  question  is, 
how  far  you  can  get  at  the  contents  of  a  written  document  without 
producing  it. 

Jervis,  Ch.  J. :  The  question  is  discussed  in  Starkie  on  Evi- 
dence (2),  and  the  result  seems  to  be  that  I  was  right  in  refusing  to 
allow  the  question.) 

Mr.  Taylor  assumes  that  the  case  of  Slatterie  v.  Pooley  (a)  has  made 
some  difference :  he  says  (4),  "  With  respect  to  questions  which 
directly  degrade  the  witness,  no  objection  can  be  taken  to  them,  on 
the  ground  that  they  involve  the  fact  of  a  previous  conviction, 
which  ought  to  be  proved  by  the  production  of  the  *record ;  because,  [  *»H7  ] 
as  the  parol  admissions  of  parties  are  now  receivable  in  evidence, 
although  they  relate  to  the  contents  of  deeds  or  records  (6),  the 

(1)  Vol.  II.  p.  965.  (5)  Citing    Slatterie    v.    Pooley,    55 

(2)  3rd  ed.,  Vol.  L  pp.  192  et  seq.  R.  R.  7(50  (6  M.  &  W.  664),  and  EarU 

(3)  55  R.  R.  760  (6  M.  &  W.  664).  v.  Picktn,  5  Car.  &  P.  542. 

(4)  Vol.  IL  p.  975. 
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mac-        same  rule  would  seem  to  render  the  answers  of  a  witness  admissible 

>ONNELL 

Evans, 


j,  in  the  case  just  put. 


(Cresswell,  J. :  There  is  this  striking  difference  between  the  two 
cases  :  a  party  is  allowed  to  affect  his  own  rights  by  parol  admis- 
sions; but  here,  the  admission  would  affect  the  parties  in  the 
cause.  Taylor  and  Fhillipps  both  agree  that  the  conviction  must 
be  properly  proved.) 

In  examining  a  witness  on  the  voire  dire,  he  may,  for  the  purpose 
of  showing  him  interested,  be  examined  as  to  the  contents  of  a 
written  document,  though  it  is  not  in  evidence.  Upon  what  prin- 
ciple, then,  can  such  evidence  be  excluded,  where  it  is  sought  merely 
to  discredit  the  witness  ? 

(Cresswell,  J. :  Where  a  witness  is  examined  as  to  his  interest, 
upon  the  voire  dire,  you  may  examine  another  witness  upon  that 
matter ;  but,  could  you  examine  that  witness  as  to  the  contents  of 
a  written  instrument  ?) 

The  rule  as  to  examinations  on  the  voire  dire,  is  thus  stated  in 
Eussell  (I) :  "An  examination  on  the  voire  dire  is  allowed  to  be 
conducted  without  strict  regard  to  the  general  rule  of  evidence, 
which  requires  the  best  possible  proof  of  a  fact,  and  admits  no 
other.  Thus,  a  man  may  be  examined  as  to  the  contents  of  a 
written  document,  without  a  notice  to  produce;  for,  the  party 
objecting  could  not  know  previously  that  the  witness  would  be 
called,  and  consequently  might  not  be  prepared  with  the  best 
evidence  to  establish  his  objection." 

(Maule,  J. :  In  many  cases  witnesses  are  called  whom  the  oppo- 
site party  has  no  reason  to  expect  to  see :  the  reason,  therefore, 
given  in  that  book  is  not  a  good  one.  An  examination  on  the 
[  *038  ]  voire  dire  is  for  the  purpose  of  establishing  something  *of  which 
the  Court  is  to  be  the  Judge,  and  not  the  jury.  It  may  well  be, 
therefore,  that  the  rule  there  is  not  so  exclusive  as  in  the  case  of 
an  examination  going  to  a  jury.  Here,  the  jury  were  to  be  con- 
vinced that  the  contents  of  a  certain  letter  were  so  and  so.) 

It  was  not  proposed  to  prove  the  contents  of  the  letter :  all  the 
defendant's  counsel  wanted,  was,  the  witness's  denial  or  admis- 
sion.     In   Ridley  v.   Gyde  (2),   it   was  held,   that  a   witness,   on 

(1)  Vol.  n.  p.  987.  (2)  1  Moo.  &  Eob.  197. 
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cross-examination,  may  admit  not  having  mentioned  a  fact  on  a        Mao- 
former  examination,  though  that  examination  is  in  writing,  and     D0N*KLL 
not  produced.  Evanb. 


(Maulb,  J. :  The  object  there  was,  to  show  that  the  witness  did 
not  mention  the  fact,  not  to  show  the  contents  of  the  examination. 
Suppose  a  man  is  asked  whether  he  made  an  entry  in  his  day-book, 
and  he  says  no ;  it  cannot  be  necessary  to  produce  the  book.  In 
criminal  cases,  where  a  witness  is  asked  as  to  something  he  has 
said  before  the  magistrate,  the  depositions  are  always  put  in.) 

The  rule  as  to  depositions  was  laid  down  at  a  meeting  of  the  Judges 
after  the  passing  of  the  6  &  7  Will.  IV.  c.  114,  the  Act  for  allowing 
prisoners  charged  with  felony  to  make  full  defence  by  counsel. 

(Maulb,  J. :  The  Judges  there  were  merely  stating  what  the  law 
was,  not  laying  down  any  new  rule  of  evidence.) 

The  mere  fact  of  what  a  party  has  said,  being  taken  down  in  writing, 
does  not  make  what  he  said  inadmissible :  therefore,  the  rule  thus 
introduced  by  the  Judges  was  a  new  rule  altogether.  *  *  In  [  939  ] 
Ewer  v.  Ambrose  (1),  Baylby,  J.,  says  :  "  I  doubt  whether  the  defen- 
dant was  at  liberty  to  put  in  the  auswer  in  Chancery  of  the  witness, 
in  order  to  discredit  him.  It  was  competent  to  the  plaintiff,  in 
cross-examination,  to  have  asked  the  witness  if  he  had  sworn,  in 
his  answer  in  Chancery,  contrary  to  the  fact  he  was  then  deposing 
to ;  and,  if  he  had  said  that  he  had  not,  then  the  plaintiff,  in  order 
to  discredit  him,  might  have  given  the  answer  in  evidence ;  but  he 
could  not  do  so  without  putting  the  preliminary  question  to  him." 

(Cbbsswell,  J.:  That  is  inconsistent  with  the  ruling  in  The 
•Queeris  case.)  [  *910  ] 

The  Queen's  case  is  altogether  inapplicable  here :  we  could  not  have 
produced  the  letter  as  part  of  our  case ;  all  we  could  do,  would  be, 
to  put  it  into  the  hands  of  the  witness  before  asking  the  question  : 
and,  as  we  could  not  put  it  in  as  part  of  our  case,  why  are  we  to 
put  it  in  through  the  medium  of  the  witness  ? 

Jkkvis,  Ch.  J.: 

I  am  of  opinion  that  this  rule  should  be  discharged.  It  is 
unnecessary,  as  it  seems  to  me,  for  the  Court  to  lay  down  any 

(1)  28  E.  E.  198  (3  B.  &  0.  746). 
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Mao-  general  rale  upon  this  subject;  it  is  enough  to  dispose  of  the 
donwell  quesj;ion  which  was  raised  at  the  trial.  If  even  it  had  been  neces- 
Evans.  gary  for  ug  ^0  declare  *the  general  principle,  we  should  not  have 
permitted  ourselves  to  be  influenced  by  the  suggestion  of  hardship, 
to  bend  the  rule  to  meet  the  supposed  justice  of  the  particular  case. 
The  question  put  and  objected  to  at  the  trial,  was  this,  "Did  you 
not  write  that  letter  in  answer  to  a  letter  charging  you  with  forgery  ?  " 
I  yielded  to  the  objection,  and  refused  to  allow  the  question  to  be 
put.  Notwithstanding  some  opinions  which  have  been  expressed 
upon  the  subject,  I  have  never  entertained  any  doubt  that  the 
inquiry  was  inadmissible.  The  rule  of  evidence  which  governs  this 
case,  is  applicable  to  all  cases  where  witnesses  are  sworn  to  give 
evidence  upon  the  trial  of  an  issue.  That  rule  is,  that  the  best 
evidence  in  the  possession  or  power  of  the  party  must  be  produced. 
What  the  best  evidence  is,  must  depend  upon  circumstances. 
Generally  speaking,  the  original  document  is  the  best  evidence ; 
but  circumstances  may  arise  in  which  secondary  evidence  of  the 
contents  may  be  given.  In  the  present  case,  those  circumstances 
do  not  exist.  For  anything  that  appeared,  the  defendant's  counsel 
might  have  had  the  letter  in  his  hand  when  he  put  the  question. 
It  was  sought  to  give  secondary  evidence  of  the  contents  of  a  letter, 
without  in  any  way  accounting  for  its  absence,  or  showing  any 
attempt  made  to  obtain  it.  It  is  enough  for  us  to  decide  upon  the 
application  of  the  general  rule.  The  best  evidence  of  the  contents 
of  the  document  was  not  tendered.  Much  of  that  which  has  been 
urged  by  Mr.  Macnamara  may  be  very  well  founded,  and  may  form 
cogent  argument  for  a  legislative  consideration  of  the  subject ;  but 
it  is  in  direct  conflict  with  authorities  to  which  we  feel  ourselves 
bound  to  defer.  It  is  said  that  the  question  ought  to  have  been 
allowed,  because  the  answer  might  have  shown  the  witness  to  be 
unworthy  of  credit.  But  The  Queen's  case  determines  that  that 
course  cannot  be  permitted.  The  argument  which  has  been  urged 
[  *9*3  ]  here  *to-day  seeks  to  show  that  the  opinion  of  the  Judges  in  that 
case  was  erroneous.  It  seems  to  me,  however,  that  that  reasoning 
cannot  prevail. 

Maulb,  J. : 

I  also  am  of  opinion  that  this  rule  must  be  discharged.  It 
appears  that  a  witness  who  had  been  called  and  examined  on  the 
part  of  the  plaintiff,  was  asked,  on  cross-examination  by  the  defen- 
dant's counsel,  a  letter  being  at  the  same  time  shown  to  him,  "  Did 
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you  not  write  that  letter  in  answer  to  a  letter  charging  you  with  Mac- 
forgery  ?  "  It  was  objected  that  the  question  assumed  the  existence  D0N£KLL 
.  of  a  written  document  which  was  not  in  evidence.  Undoubtedly,  if  Kvans. 
the  question  had  been  answered,  it  might  have  been  letting  in 
evidence  whence  the  jury  might  have  inferred  that  the  letter 
spoken  of  contained  certain  things,  the  letter  not  having  been 
produced,  or  its  non-production  accounted  for.  It  is  a  general 
rule, — subject,  it  may  be,  to  an  exception  in  the  case  of  an  exami- 
nation upon  the  voire  dire,  which  is  an  inquiry  of  a  special  nature, 
in  which  it  is  the  province  of  the  Judge,  and  not  of  the  jury,  to 
determine  whether  or  not  the  witness  is  competent  to  give  evidence, 
— that,  if  you  want  to  get  at  the  contents  of  a  written  document, 
the  proper  way  is,  to  produce  it,  if  you  can.  That  is  a  rule  in 
which  the  common  sense  of  mankind  concurs.  If  the  paper  is  in 
the  possession  of  the  party  who  seeks  to  have  the  jury  infer  some- 
thing from  its  contents,  he  should  let  them  see  it.  That  is  the 
general  and  ordinary  rule :  the  contents  can  only  be  proved  by  the 
writing  itself.  If  the  document  does  not  exist,  or  the  party  seeking 
to  show  its  contents  cannot  get  at  it,  he  is  at  liberty  to  give 
secondary  evidence,  because  in  that  case  no  better  is  to  be  had. 
An  early  writer  (l)  on  the  law  of  evidence  states  the  rule  to  be,  that 
you  shall  not  give  evidence  which  shows  that  better  is  in  existence. 
That  seems  to  me  to  be  a  reasonable  *  way  of  dealing  with  the  [*9J3] 
matter.  Here,  the  very  form  of  the  question,  "  Did  you  not  write 
that  letter  in  answer  to  a  letter  containing  so  and  so?"  assumes 
that  there  is  another  letter  in  existence,  the  production  of  which 
would  be  the  best  proof  of  its  contents.  There  was  nothing  to 
show  why  that  letter  was  not  forthcoming.  Our  decision  does  not, 
and  need  not,  go  further  than  that.  If  the  letter  had  been  shown 
to  have  been  lost  or  destroyed,  probably  secondary  evidence  might 
have  been  given  of  its  contents.  My  strong  opinion  is,  that  the 
letter  was  actually  in  the  hands  of  the  counsel,  or  of  the  attorney 
who  sat  near  him :  he  evidently  was  well  aware  of  what  its  contents 
were.  At  any  rate,  the  fair  presumption  is,  that  the  letter  might 
have  been  forthcoming.  Indeed,  the  whole  argument  has  proceeded 
upon  that  footing.  It  has  been  insisted,  that,  even  if  the  letter 
had  been  in  Court,  it  could  not  have  been  produced.  I  am  at  a 
loss  to  see  why  it  could  not :  I  know  of  no  rule  of  law  excluding 
it.  Suppose  we  assume  that  the  paper  was  shown  to  the  witness, 
and  he  is  asked,  "  Did  you  not  say  yes,  in  answer  to  something 

(1)  Gilbert,  ed.  1791,  p.  4. 
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contained  therein  ?  "  can  it  be  contended  that  the  contents  of  the 
paper  could  not  be  shown  ?  It  seems  to  me,  that,  if  the  document 
was  present,  the  proper  way  of  dealing  with  it  would  be  to  produce 
it,  and  then  to  ask  the  witness,  "  Did  you  not  write  so  and  so  in 
answer  to  it  ?  "  This  seems  to  me  to  be  just  the  sort  of  case  where 
it  is  sought  to  give  secondary  evidence  of  the  contents  of  a  docu- 
ment in  the  power  of  a  party  who  does  not  choose  to  produce  it. 
As  to  testing  the  memory  of  the  witness,  I  must  confess  I  have 
been  unable  to  follow  all  that  has  been  said  upon  that  subject. 
General  rules  of  evidence  are  not  to  be  superseded  whenever  it  may 
be  thought  that  a  witness's  memory  may  be  better  tested  by 
violating  than  by  observing  them.  That  is  not  the  way  in  which 
general  rules,  which  are  adopted  because  it  is  ^considered  to  be 
beneficial  generally  that  they  should  be  observed,  are  to  be  dealt 
with. 


Cresswell,  J. : 

I  am  entirely  of  the  same  opinion.  With  respect  to  the  cases  as 
to  evidence  given  on  the  voire  dire,  they  differ  essentially  from  the 
present.  The  decisions  upon  that  subject  appear  to  vary  somewhat 
from  the  decisions  upon  evidence  before  a  jury  :  but  this  affords  no 
more  ground  for  saying  that  the  latter  decisions  are  wrong,  than  is 
the  circumstance  of  the  Court  in  banc  being  in  the  habit  of  receiving 
the  testimony  of  deponents  swearing  to  the  best  of  their  informa- 
tion and  belief.  It  is  said  here  that  the  object  of  the  question 
objected  to,  was,  merely  to  test  the  accuracy  of  the  witness's 
memory,  to  try  his  credit.  But,  shift  it  as  you  will,  it  was  a  mere 
attempt  to  get  in  evidence  of  the  contents  of  a  written  document, 
without  putting  in  the  document  itself.  The  jury  were  expected 
and  intended  to  be  induced  to  act  upon  the  inference  that  the  fact 
existed  which  that  letter  was  assumed  to  state.  There  was  nothing 
to  show  that  the  defendant  had  not  the  letter  in  his  possession  or 
under  his  control  at  the  time.  If  the  contents  of  an  absent 
document  may  be  repeated  under  pretence  of  testing  the  credit  or 
the  memory  of  a  witness,  it  will  always  be  in  the  power  of  parties 
to  evade  the  rule  which  requires  the  best  evidence  to  be  produced, 
viz.  the  instrument  itself.  The  most  mischievous  consequences 
would,  I  conceive,  result  from  such  a  relaxation  of  the  rule. 


Williams,  J. : 
I  concur  with  the  rest  of  the  Court,  though  I  must  confess  it  is 
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not  without  some  difficulty  that  I  have  brought  my  mind  to  this        Mao- 
conclasion.     I  had  thought  that  the  rules  ds  to  primary  evidence  Ct 

were  to  be  relaxed  somewhat  with  respect  to  the  cross-examination  Kvans. 
of  a  witness  as  to  facts  in  themselves  foreign  to  the  issues  *in  the  [  *»45  ] 
cause,  and  going  only  to  his  credit.  That  is  in  accordance  with 
what  is  laid  down  in  the  7th  edit,  of  Phillipps  on  Evidence,  and 
adopted  in  2  Russell  on  Grimes,  p.  927,  for  which  adoption  I  am  in 
some  degree  responsible ;  though  I  should  observe  that  my  contri- 
butions to  that  work,  which  were  made  at  a  very  early  period  of 
my  professional  life,  were  carefully  revised  (as  appears  from  the 
preface  to  the  2nd  edition)  by  the  learned  author ;  than  whom  I 
may  venture  to  say  no  one  possessed  more  careful  and  accurate 
habits  of  mind,  and  few  had  more  experience  in  the  practice  of  the 
criminal  law.  That  notion  was  founded  mainly  upon  the  existence 
of  the  practice  of  cross-examining  a  witness,  for  the  purpose  of 
discrediting  him,  as  to  his  having  been  convicted  of  crime,  or 
become  bankrupt,  or  insolvent,  and  the  like.  I  assumed  that  it 
was  matter  of  right,  as  it  certainly  was  matter  of  practice,  so  to 
cross-examine  a  witness,  without  producing  any  record  of  conviction* 
or  any  proceedings  in  the  Bankrupt  or  Insolvent  Court.  I  have 
never  known  such  things  to  be  produced ;  and  I  do  not  see  how 
they  could  be.  I  did  not  conceive  that  this  relaxation  was  at  all 
inconsistent  with  the  rule  laid  down  by  the  Judges  in  The  Queen's 
case,  of  the  propriety  of  which  I  have  never  entertained  a  doubt ; 
for,  it  appears  to  me  that  that  refers  to  cases  where  the  examination 
is  with  a  view  to  lay  a  foundation  for  showing  by  independent 
evidence  that  the  witness  has  made  former  statements  at  variance 
with  his  present  testimony,  and  not  to  cases  where  it  goes  merely 
to  discredit  the  witness  by  his  own  admission,  and  where  his  denial 
is  conclusive.  But  the  cogent  observations  of  my  Lord  and  my 
learned  brothers,  in  the  course  of  this  discussion,  have  convinced 
me  that  I  was  wrong  in  supposing  that  the  practice  to  which  I 
have  adverted  was  matter  of  right ;  and  I  now  entertain  serious 
doubts  as  to  the  correctness  of  my  former  impression.  It  is 
unnecessary,  *however,  upon  the  present  occasion  to  determine  [  *®*,i  ] 
whether  or  not  that  opinion  ought  to  be  altogether  abandoned, 
because  I  agree  with  the  rest  of  the  Court  that  the  particular 
question  which  was  proposed  to  be  put  to  the  witness  in  this  case, 
regard  being  had  to  its  form,  and  to  the  object  with  which  it  was 
put,  was  objectionable,  and  was  properly  disallowed. 

Rule  discharged. 
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i«*  MASTERS   v.   LOWTHER. 

Jan.  »0. 
(11  0.  B.  948—953 ;  S.  C.  21  L.  J.  0.  P.  130;  1G  Jur.  374;  18  L.  T.  257.) 

L  9  8  J  Upon  a  levy  of  debt  and  costs  under  a/,  /a.,  the  officer  is  not  entitled  to 

charge  a  fee  for  "  search"  or  "  discharge"  (1). 

Affidavits  used  upon  a  motion  for  an  attachment  against  the  sheriff,  or 
his  officer,  for  extortion  upon  the  execution  of  a  fi.  fa.t  are  properly 
intituled  in  the  cause  (2). 

Fortescue,  on  a  former  day  in  this  Term,  obtained  a  rule  calling 
upon  one  Emanuel  Jones,  an  officer  of  the  Sheriff  of  Middlesex,  to 
show  cause  why  an  attachment  should  not  issue  against  him  for 
extortion,  in  demanding  and  taking  more  than  the  legal  fees  upon 
the  execution  of  a  writ  oifi.fa.  It  appeared  from  the  affidavits 
upon  which  the  motion  was  founded,  that,  on  the  2nd  instant,  a 
writ  olfi.fa.  in  this  cause  was  delivered  to  the  Sheriff  of  Middlesex, 
commanding  him  to  levy  of  the  goods  and  chattels  of  the  defendant 
the  sura  of  191.  14*.  6d.,  with  interest,  and  12.  1*.  for  the  costs  of 
the  writ,  warrant,  &c,  together  with  poundage,  officer's  fees,  &c. ; 
that  a  levy  was  made  upon  the  same  day  by  Jones,  who  thereupon 
demanded  and  received  for  debt  and  costs  and  expenses,  241.  17*., 
which  was  alleged  to  be  an  excess  of  21.  0*.  llrf. ;  and  that,  on 
complaint  being  made  to  the  undersheriff,  Emanuel  Jones  sent  to 
the  office  of  the  defendant's  attorney  1Z.  7*.  lid.,  which  he  admitted 
to  have  been  overcharged. 

Bramwell,  before  showing  cause,  objected  that  the  affidavits 
were  improperly  intituled  in  the  original  cause  :  he  submitted  that 
this  was  not  a  proceeding  in  the  cause, — which  was  at  an  end  for 
all  purposes  when  judgment  was  signed  and  execution  issued. 

Fortescue  submitted  that  this  was  the  usual  mode  of  intituling 
affidavits  in  such  cases ;  and  he  observed  (though  neither  of  the 
reports  of  the  case  so  states)  that  the  affidavits  in  Davie*  v. 
Gnffitlts  (3)  were  so  intituled. 

[  949  ]       Per  Curiam  : 

This  is  a  proceeding  against  the  officer  for  misconduct  in  the 
cause.  We  think  that  is  reason  enough  for  intituling  the  affidavits 
in  the  cause. 

(1)  Under  table  of  fees  allowed  s.  29  (5),  and  Ord.  LIL  rr.  1  and  2.— 
under  7  Will.  IV.  &  1  Vict,  c.  55,  and      J.  G.  P. 

continued  by  the  Sheriffs  Act,  1887,  (3)  4  M.  &  W.  377;  7  Dowl.  P.  C. 

s.  39(5).— J.  G.  P.  104. 

(2)  See    the     Sheriffs    Act,    1887, 
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Bramwell  then  proceeded  to  show  cause,  upon  the  affidavits      Mastkbs 
(amongst  others)  of  Emanuel  Jones  and  Edward  Lewis :  lowtheb. 

Jones's  affidavit  stated,  that,  in  obedience  to  the  warrant  of  the 
sheriff,  he,  accompanied  by  Lewis  and  one  Dunning,  went  to  the 
residence  of  the  defendant  for  the  purpose  of  making  a  levy,  and 
there  left  Lewis  to  make  an  inventory  of  the  goods  on  the  premises  ; 
that,  on  the  following  day,  he  was  informed  by  Lewis  that  he  had 
received  the  amount  of  the  levy  and  fees,  but  that,  in  casting  up  the 
figures  on  a  piece  of  paper,  a  mistake  of  1Z.  had  been  made ;  that 
he  immediately  told  Lewis  to  return  the  11.  at  once,  and  afterwards, 
on  complaint  being  made  at  the  office  of  the  undersheriff,  he 
desired  Lewis  to  go  there  and  ascertain  the  legal  amount  of  charges, 
and  to  return  the  excess,  if  any ;  and  that  he  heard  no  more  of  the 
matter  until  he  was  served  with  the  rule  for  an  attachment.  Lewis, 
in  his  affidavit,  stated,  that,  about  half  an  hour  after  he  had  been 
left  with  Dunning  in  the  house  of  the  defendant,  one  Shaw  asked 
him  for  the  exact  amount  of  the  levy  and  expenses  ;  that  he  there- 
upon told  Shaw  the  various  items,  which  Shaw  wrote  down  on  a 
piece  of  paper  (i),  and  then  cast  them  up,  and  said  they  amounted 
together  to  24/.  17*.,  and  asked  *the  deponent  if  that  was  right ;  [  *950  ] 
that  the  deponent  ran  his  eye  over  the  paper,  but  did  not  detect 
that  Shaw,  in  casting  up  the  figures,  had  made  a  mistake  of  11. ; 
that  Shaw  paid  him  the  amount,  whereupon  he  withdrew  Dunning 
from  possession ;  that,  when  informed  of  the  mistake,  he  went  to 
the  defendant's  house,  and  offered  to  return  the  11.;  and  that, 
ascertaining  subsequently  at  the  undersheriff 's  office  that  the  sum 
which  he  ought  to  have  taken  was  28Z.  9«.  lei.,  viz.  levy  19Z.  14s.  6d., 
writ  11.  11.9  interest  id.,  levy  fee  11.  Is.,  man  in  possession  5*., 
search  3*.  6d.9  discharge  4s.  6d.,  poundage  19*.  6d., — the  deponent 
went  to  the  office  of  the  defendant's  attorney,  and  tendered  the 
overcharge,  11.  Is.  lid.,  together  with  6*.  8d.,  the  attorney's  fee, 
and  left  the  same  with  a  clerk  there. 

It  cannot  be  denied  that  an  excessive  sum  was  taken,  though  not 
to  the  extent  suggested ;  and  the  affidavits  acquit  Jones  of  blame ; 
he  did  not  receive  the  money ;  and,  when  he  discovered  the  error, 
he  did  all  he  could  to  rectify  it.     Besides  the  error  in  the  casting 

(1)  This  paper  was  annexed  to  the 
affidavit,  and  was  as  follows : 

£    s.  d. 
"Levy         .        .  .  19  14    6 

••Writ         .  .        .110 

"Officer's  fee  .13    6 


£     8.    d. 

"  Poundage 

.15    0 

u  Search       . 

.036 

"Discharge 

.046 

' '  Man  in  possession     • 

.050 

£24  17    0 
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Ma»ikb«      up,  the  actual  overcharge  was  only  2*.  6d.  which  Lewis  inadvertently 
Lowthbr.     supposed  he  was  entitled  to  charge  for  the  warrant  in  addition  to 

the  11.  Is.  for  executing  the  writ,  and  5*.  6d.  beyond  the  proper 

poundage. 

(Jervis,  Gh.  J. :  The  officer  must  know  that  he  is  only  entitled  to 
poundage  on  the  amount  of  the  levy;  here  he  charges  it  on  the 
expenses  also.  There  is  no  pretence  either  for  the  3«.  6d.  for 
search,  or  the  4*.  6d.  for  the  discharge ;  it  is  taken  in  direct  defiance 
of  the  statute.) 

There  is  as  much  reason  for  taking  them  on  the  execution  of  a^i./a., 
as  on  a  ca.  sa.  or  on  mesne  process. 

(Jervis,  Gh.  J. :  In  the  latter  case,  the  sheriff  is  bound  to 
let  the  party  out  on  bail;  it  is  reasonable  that  he  should 
search,  in  order  that  he  may  know  for  what  amount  he  is  to 
take  bail.) 

In  the  scale  of  sheriff's  fees,  settled  by  the  Judges  pursuant  to 
[  '^l  ]  the  *statute  of  7  Will.  IV.  &  1  Vict.  c.  55  (l),  the  bailiff  is  allowed 
to  take  the  following  fees  :  "  For  searching  offices  for  detainers,  Is. ; 
bailiff's  messenger  for  that  purpose,  2*.  6d.;  for  each  man  left  in 
possession,  when  absolutely  necessary  (if  not  boarded),  5*.  per 
diem ;  for  any  supersedeas,  writ  of  error,  order  liberati  or  discharge 
to  any  writ  or  process,  or  for  the  release  of  any  defendant  in 
custody  (unless  in  the  prison  of  the  county),  or  of  goods  taken  in 
execution,  48.  6d." 

(Jervis,  Gh.  J. :  That  applies  only  where  the  goods  are  released 
without  an  actual  levy.  There  has  been  gross  and  scandalous 
extortion.) 

No  doubt :  but  the  question  is,  whether  Jones  is  to  be  punished  for 
the  misconduct  of  Lewis.  He  is  not  an  "  offender "  within  the 
meaning  of  the  statute.  He  swears  that  the  thing  was  done  with- 
out his  knowledge,  and  that  he  did  not  receive  any  part  of  the 
overcharge. 

(Maule,  J. :  Suppose  an  officer  <iirects  his  follower  to  take 
extortionate  fees,  the  officer  would  no  doubt  be  acting  in  the 

(1)  Archb,  Pr.,  8th  ed.,  by  Chitty,  Appendix. 
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extortion.  But,  if  the  man,  without  the  concurrence  of  his  superior,  Masters 
takes  too  much,  it  would  seem  hard  to  hold  the  latter  to  be  punish-  lowther. 
able  as  a  quasi  criminal. 

Jeryis,  Gh.  J. :  If  that  be  so,  the  offender  will  always  contrive  to 
escape.) 

The  statute  speaks  of  "  any  sheriff,  officer,  or  minister  acting  in  the 
execution  of  process  directed  to  any  sheriff,"  &c.  The  real  offender 
might  be  attached. 

(Jbrvis,  Gh.  J. :  "  Minister  "  there  means  the  person  who  executes 
the  mandates  of  the  county  court. 

Fortescue,  in  support  of  his  rule,  submitted  that  it  was  per- 
fectly manifest  that  Jones  and  Lewis  were  acting  in  concert.  (He 
was  stopped  by  the  Court.) 

Jebvib,  Gh.  J. : 

I  am  of  opinion  that  this  rule  must  be  made  absolute.  The  3rd 
section  of  the  7  Will.  IV.  &  1  Vict.  *c.  55,  enacts,  "  that  any  sheriff,  [  *962  ] 
officer,  or  minister  acting  in  the  execution  of  process  directed  to 
any  sheriff  or  sheriffs,  or  engaged  or  concerned  therein,  who  shall 
extort,  demand,  take,  accept,  or  receive  from  any  person  or  persons 
any  fee  or  fees,  gratuity,  or  reward,  not  allowed  as  aforesaid  (s.  2), 
or  greater  in  amount  than  as  allowed  as  aforesaid,  such  sheriff  or 
other  his  officer  or  minister,  upon  complaint  thereof  made  against  him 
to  any  of  the  several  courts  of  law  at  Westminster,  and  on  proof  being 
made  thereof,  upon  oath,  either  by  the  examination  of  witnesses 
viva  voce,  or  on  affidavits,  or  on  interrogatories,  to  the  satisfaction 
of  the  Court  to  which  the  said  complaint  shall  be  made,  that  such 
sheriff,  officer,  or  minister,  as  the  case  may  be,  hath  offended 
therein  as  aforesaid,  then  and  in  such  case  every  such  sheriff, 
officer,  or  minister,  as  the  case  may  be,  shall  be  adjudged  guilty  of 
a  contempt  of  such  Court,  and  punished  by  such  Court  accordingly ; 
and,  if  any  person,  not  being  such  officer  or  minister  as  aforesaid, 
shall  assume  or  pretend  to  act  as  such,  and  shall  extort,  demand, 
take,  accept,  or  receive  any  fee  or  fees,  gratuity,  or  reward,  under 
colour  or  pretext  of  such  office,  he  shall,  on  like  complaint  and 
proof,  be  in  that  respect  dealt  with  by  the  Court  in  like  manner." 
No  doubt,  this  is  a  highly  penal  matter,  and  the  Court  may  proceed 
against  the  actual  wrong-doer,  though  not  an  officer.    But  I  think 
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aiabtkus  the  circumstances  disclosed  upon  the  affidavits  sufficiently  show, 
Lowther.  that,  throughout  the  transaction,  Jones  is  identified  with  Lewis. 
He  has  availed  himself  of  an  opportunity  to  take  more  than  the 
law  entitles  him  to.  By  his  own  admission,  besides  the  alleged 
mistake  of  II.  in  casting  up  the  figures,  2s.  6d.  too  much  was  charged 
for  his  own  fee,  and,  in  calculating  the  poundage,  he  has  charged  it 
upon  the  overcharges,  including  the  poundage  itself.  That  is  a 
strong  circumstance  to  show  that  Lewis  was  acting  under  Jones's 
instructions.  Part  of  the  overcharge,  viz.  1Z.  7*.  lid.,  has  been 
[  '95:*  ]  returned  *to  the  defendant's  attorney.  But  that  is  not  the  whole 
of  what  has  been  wrongfully  extorted.  As  to  the  "  man  in 
possession,"  the  table  of  fees  allowed  by  the  Judges  pursuant  to 
the  statute  7  Will.  IV.  &  1  Vict.  c.  55,  gives  5«.  per  diem  for  that, 
when  absolutely  necessary.  The  Master  informs  us  that  it  might 
have  been  necessary  here  to  have  a  man  in  possession  :  we,  there- 
fore, do  not  see  that  that  charge  is  so  clearly  in  excess  as  to  be  a 
violation  of  the  statute,  or  of  the  rule  of  Court.  But  there  are  two 
other  items  which  clearly  are  extortionate.  The  8*.  6d.  for 
"  search  "  is  not  warranted  by  the  scale  :  neither  is  the  4*.  6d.  for 
the  discharge  or  release  of  the  goods.  There  was  no  release  of 
goods  here,  within  the  meaning  of  the  rule :  that  may  apply  where 
the  goods  are  released  without  execution  being  executed ;  there 
being  no  poundage  payable  in  that  case  (l),  it  may  be  reasonable 
that  the  officer  should  have  something  for  his  trouble.  Thus,  there 
is  a  sum  of  8s.  beyond  that  returned  to  the  defendant,  which  is 
clearly  excessive  and  extortionate.  The  rule,  therefore,  will  be 
made  absolute  for  that  extortion :  it  may,  however,  lie  in  the  office 
a  fortnight.  The  officer  may,  on  the  fifth  day  of  next  Term,  move 
to  discharge  the  attachment,  if  the  8*.  and  the  costs  of  this  rule  are 
duly  paid :  otherwise  the  attachment  will  go. 

The  rest  of  the  Court  concurring, 

Rule  absolute  accordingly. 

(1)  See  Mortimore  v.  Cragg  (1878)  3  C.  P.  Div.  216,  47  L   J.  0.  P.  348; 
38  L.  T.  116. 


tol.  vrxxm.)        1652.    G.  P.    11  C.  B.  977.  $88f 

HEALD  v.  CAREY  (i).  "52. 

(1 1  C.  B.  977— 9»6 ;  ft  0.  21  L.  J.  0.  P.  97  ;  16  Jur.  197.)  

f  977  1 
To  constitute  a  conversion  of  goods,  there  must  be  some  repudiation  by         L        Jl 

the  defendant  of  the  owner's  right,  or  some  exercise  of  dominion  over  them- 

by  him  inconsistent  with  that  right. 

A.  sent  by  railway  from  Paris  seven  cases  of  pictures,  &c,  addressed  to 
•*  A.  Custom-house,  London  Bridge,  viit  Dunkirk,  per  steamer."  Upon 
their  arrival  at  Dunkirk,  one  of  the  packages  waer  found  to  be  damaged', 
and  was,  according  to  the  course  of  proceedings  in  France,  detained  there' 
for  official  examination  ;  the  remaining  suf  being  sent  forward  by  B*.,  the* 
agent  at  Dunkirk  of  the  Railway  Company,  and  also  of  the*  Steam  Shipping'' 
Company,  under  a  bill  of  lading  making  them  deliverable  "  to  Custom- 
house, London  Bridge,  or  to  order,"  upon  payment  of  freight.  These  six 
cases  duly  arrived  in  London,  and  were  received  by  A. 

The  remaining  case,  having  been  examined  and  re-packed,  was  forwarded 
by  B.,  by  another  vessel  belonging  to  the  same  Company,  under  a  bill  of 
lading  making  it  deliverable  "  to  C,  to  hold  at  the  disposal  of  A.,  Custom- 
house, Loudon  Bridge,  or  to  his  order,"  upon  payment  of  freight.  Both 
bills  of  lading  contained  a  memorandum  stating  that  the  goods  were  to  be 
taken  out  twenty-four  hours  after  the  steam-boat  was  reported  at  the 
Custom-house,  or  the  same  would  be  transhipped  into  lighters,  or  ware- 
housed, at  the  expense  and  risk  of  the  proprietors  of  the  goods. 

Upon  the  arrival  of  the  vessel  in  London,  the  last-mentioned  case  was 
landed  by  C.  (who  was  the  agent  in  London  of  the  Shipping  Company),  who 
paid  the  duty  on  the  contents,  and  placed  it,  in  his  own  name,  in  a  free 
warehouse  on  Brewer's  Quay,  a  usual  and  accustomed  and  proper  place  for 
the  purpose. 

The  wharfinger  shortly  afterwards,  for  his  own  convenience,  and  without 
the  knowledge  of  C,  removed  the  case  in  question,  with  other  goods,  to 
another  warehouse  of  the  same  description  belonging  to  him,  in  Seething 
Lane,  where  it  was  destroyed  by  an  accidental  fire  : 

Held,  that  C.  did  not  exceed  his  duty,  in  landing  and  warehousing  the 
goods,  and  consequently  was  not  guilty  of  a  conversion,  or  responsible  for 
their  loss,  although  the  jury  found  that  he  was  not  acting  with  a  view  to 
do  his  best,  or  as  a  prudent  man  would  have  acted  intending  to  do  his  best, 
for  the  benefit  of  the  owner  of  the  goods,  but  with  a  view  to  his  own  profit ; 
and  that  the  circumstance  of  his  having  paid  the  duty  upon  the  goods 
made  no  difference. 

This  was  an  action  of  trover  for  a  case  containing  pictures, 
frames,  Ac. 

Pleas:  first,  Not  guilty;  secondly,  Not  possessed. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  at 
Westminster  after  Trinity  Term  last.  The  facts  which  appeared  in 
evidence  were  as  follows : 

On  the  8th  of  August,  1850,  the  plaintiff,  who  was  then  residing 
at  Paris,  being  desirous  of  sending  certain  pictures  (which  he  had 
carried  over  with  him  from  England  about  four  months  before)  and 

(1)  See  per  Blackburn,  J.  in  Hollins  v.  Fowler  (1875)  L.  B.  7  H.  L.  757, 
767,  44  L.  J.  Q.  B.  169.— J.  G.  P. 
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Hbald 
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Carey. 

[  *978  ] 


[  *979  ] 


bronzes  to  England,  caused  them  to  be  packed  in  seven  cases, 
which  were  marked  and  numbered  DD  1  to  7,  and  addressed 
11  Nisbett,  *Custom-house,  London  Bridge,  per  steamer,"  and  sent 
to  the  station  of  the  Railroad  of  the  North,  where  his  butler  George 
Nisbett  on  his  behalf  signed  the  following  "Customs  declaration  "  (l) : 

"  Railroad  of  the  North.     First  division. 

"  Office  of  Paiis.    Exploitation. 

"  (Date.)    Declaration  of  Customs.    Page  of  route,  No. — . 

"I  the  undersigned,    George    Nisbett,   residing  at  Paris,    Rue 

Beaugon,  8,  declare  to  dispatch  by  the  Railroad  of  the  North  the 

goods  described  below,   to  the  address  of   Custom-home,  London 

Bridge,  at  London,  I  engaging  to  pay  all  the  expenses  of  carriage, 

and  other  charges,  to  which  the  cases  described  below   may   be 

subjected,  weighing  together, 


Murks. 

N08. 

Number. 

DD 

1 

1 

DD 

2 

1 

DD 
DD 

3 
4 

1 
1 

DD 

5 

1 

DD 

6 

1 

DD 

7 

1 

Nature  of  the 


Case  containing  11  pictures  under 
canvas     

Case  containing  gilt  bronze  2,  2 
vases,  1  clock,  and  several  small 
objects  in  bronze  and  porcelain . . 

Case,  10  pieces  bronze,  3  clocks     . . 

Case,  5  large  pieces  bronze  (gilt) 
and  clocks,  and  a  Quantity  of 
small  pieces  gold,  bronze,  <ka   . . 

Case,  10  pictures  on  canvas  and 
under  glasses 

Case,  7  pieces  of  porcelain,  2  com- 
plete vases   

Case,  different  horse  harness  for  a 
carriage 


Weight.  *  Value. 


138  kil. 


96    „ 

170    „ 


203  „ 

95  „ 

62  „ 

135  „ 


899 


900  fr. 


3,000  „ 
1,500  „ 


2,000  „ 

1,200  „ 

2,500  „ 

500  „ 


11,600 


(Signed)     « *  George  Nisbett:' 

Upon  the  arrival  of  the  seven  cases  at  Dunkirk,  it  was  found  that 
one  of  them,  DD.  No.  1,  had  sustained  damage  during  its  transit ; 
and  accordingly  it  was  detained  there,  pursuant  to  a  regulation  of 
the  French  law,  by  one  Richard,  who  was  the  agent  there,  as  well  of 
the  railway  *as  of  the  General  Screw  Steam  Shipping  Company,  for 
the  purpose  of  its  undergoing  an  official  inspection  by  an  officer  of 
the  Tribunal  de  Commerce.  The  other  six  cases  were  forwarded 
to  London  by  the  last-mentioned  Company's  vessel  Sir  Robert  Peel, 
under  a  bill  of  lading  of  which  the  following  is  a  copy, — the  parts  in 
italic  being  written,  the  rest  printed : 


(1)  The  parts  in  italic  were  written ;  the  rest  printed. 
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"General  Screw  Steam 
Shipping  Company's 
agency. 

N.  Richard, 

Commercial  agent, 

Dunkirk. 


••  Disbursements    £ 

sterling. 

"  The  goods  to  be  taken 
out  24  hours  after  the 
steam-boat  is  reported  at 
the  Custom-house,  or  the 
same  will  be  transhipped 
into  lighters,  or  ware- 
housed, at  the  expense 
and  risk  of  the  proprietors 
of  such  goods." 


"  Shipped  in  good  order  and  well-conditioned,  by 
N.  Richard,  in  the  steam-boat  of  the  English  Com- 
pany General  Screw  Steam  Shipping  Company, 
named  the  Sir  Robert  Peel,  commanded,  for  the 
present  voyage,  by  Captain  John  Boxer,  and  now 
moored  in  this  harbour,  bound  for  London,  six 
cases  pictures,  bronzes,  clocks,  and  harness  of  horses, 
weighing  about  761  kilogrammes,  the  said  goods 
marked  and  numbered  as  in  the  margin,  and  to  be 
delivered  in  the  like  good  order  and  condition  at 
the  said  port  of  London  (the  act  of  God,  the  Queen's 
enemies,  fire,  machinery,  boilers,  and  all  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  steam-navigation  of  whatever  nature 
or  kind  soever  excepted)  to  Custom-house,  London 
Bridge,  or  to  order,  upon  payment  of  freight  at  the 
rate  of  31.  11*.  sterling  from  Paris  to  London,  with 

per  cent,  primage,   and  average  accustomed, 

and  disbursements  as  in  the  margin,  amounting 
to . 

44  In  testimony  whereof  the  captain  or  agent  of 
the  said  ship  has  sigued  three  bills  of  lading  all  of 
this  tenor  and  even  date,  the  one  of  which  being 
performed  the  others  shall  be  void. 

♦'Done  at  Dunkirk,  the  10th  August,  1850. 
"  Pr.N.  Richard, 

"  Moissenet. 
"  Contents,  weight  and  measure  unknown." 


Hkald 

v. 
Cabby. 


The  indorsement  was  as  follows :  "  Deliver  to  my  order,  George 
Frederick  Nisbett,  16,  Suffolk  Street,  Pall  Mall" 

On  the  11th  of  August,  Richard,  the  agent  at  Dunkirk,  *  wrote  to 
the  defendant,  who  was  a  Custom-house  agent  in  London,  and  also 
agent  for  the  Shipping  Company,  as  follows : 

"  Dunkirk,  11th  August,  1850. 

"  Mr.  W.  H.  Caret,  London, 

"  Sib, — Time  failed  me  yesterday  to  write  to  you.  I  am  now  to 
repair  this  involuntary  omission ;  and  I  hope  this  letter  will  reach 
you  before  the  discharging  of  the  Sir  Robert  Peel.  This  vessel 
sailed  with  a  cargo  rather  insignificant,  but  better  than  I  at  first 
expected. 

"  In  the  packet  addressed  to  you,  forwarded  by  my  house,  you 
found  the  bill  of  lading  for  DD  2/7,  six  cases,  containing  pictures, 
bronzes,  clocks,  &c.  These  cases,  sent  from  Paris  by  Mr.  George 
Nisbett,  are  addressed  Custom-house,  London  Bridge.  Have  the 
goodness  to  hand  the  bill  of  lading  to  the  party  entitled,  apprising 
him  at  the  same  time  that  the  case  DD.  No.  1,  arrived  here  with 
internal  breakages,  and  that  I  was  bound  to  demand  from  the 

58—2 


[  '980  ] 
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Hbald       tribunal  an  inspection,  for  ascertaining  the  cause  and  the  extent  of 

Oabbt.      the  damage.     This  inspection  having  been  finished,  it  appears  that 

the  damage  was  caused  by  bad  packing.    As  soon  as  the  orders  of 

Mr.  Nisbett  are  received,  I  will  forward  you  the  case  remaining  in 

dock. 

(Signed)    "  For  N.  Richard, 

"  MOISSBNBT." 

The  damaged  case  having  been  inspected  by  the  proper  officer  at 
Dunkirk,  Richard  paid  the  charges  and  Customs  duty  thereon,  and 
on  the  18th  of  August,  shipped  it  on  board  the  City  of  Rotterdam 
steamer  for  London,  under  a  bill  of  lading  making  it  deliverable 
"  to  Mr.  Carey,  to  hold  at  the  disposal  of  Mr.  George  Nisbett,  Custom- 
house, London  Bridge,  or  to  his  order,  upon  payment  of  freight  at 
the  rate  of  21.  12s.  lid.  sterling  from  Paris  to  London." 
[  981  ]  This  bill  of  lading  was  inclosed  in  a  letter  of  the  same  date 

addressed  by  Richard's  clerk  to  the  defendant,  to  the  following 
effect : 

"Dunkirk,  18th  August,  1850. 
"  Mr.  W.  H.  Carey,  London. 

"  Sir, — I  have  the  honour  to  remit  to  you  under  this  cover  the 

bill  of  lading  of  DD.  No.  1,  one  case  of  pictures,  which  please  to 

hold  at  the  disposal  of  Mr.  George  Nisbett,  Custom-house,  London 

Bridge. 

"  For  N.  Richard, 

"  Moissrnbt." 

"  P.S.  On  the  other  side,  I  give  you  my  detailed  account  of  the 
case  DD.  No.  1,  for  which  an  inspection  has  been  demanded.  These 
charges  amount  to  the  sum  of  fr.  46*65  ;  and,  if  Mr.  Nisbett  desires 
it,  to  preserve  his  recourse  against  the  sender  or  the  packer,  I  will 
send  him  the  document,  signed  by  the  members  of  the  tribunal. 

"  Customs  duties  900  fr.,  ±  per  cent.  10  c.  stamp  and 

receipt 8*80 

"  Dunkirk  to  London 16*15 

"  Charges  ofinspection,  unpacking,  and  repacking   .  46*65 


"fr.66'10 
"  £2.  12.  11."  ==*™fc 

Nisbett  duly  received  the  six  cases  numbered  2  to  7,  which  were 
cleared  for  him  by  one  Nelham,  a  Custom-house  agent,  who  had 
been  recommended  to  him  for  that  purpose  by  the  defendant.    The 
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case  numbered  1  arrived  in  London  on  the  15th  of  August ;  but,       Heald 
no  person  being  there  on  the  part  of  the  plaintiff  to  receive  it  within       cabby. 
twenty-four  hours  after  the  ship  was  reported,  the  defendant,  with- 
out any  instructions,  and  without  making  any  communication  to 
the  plaintiff  or  to  any  person  on  his  behalf,  cleared  it,  and  caused  it 
to  be  placed,  on  the  16th,  in  his  own  name,  *in  the  warehouse  of      [  *982  ] 
one  Barber,  on  Brewer's  Quay  (part  of  which  was  bonded  and  part 
free),  where  he  was  accustomed  to  deposit  goods  arriving  by  steam- 
vessels  from  Dunkirk,  and  paid  the  duty  upon  the  contents.     The 
case  was  afterwards,  viz.  on  the  13th  of  September,  removed  by 
Barber,  for  his  own  Convenience,  and  without  any  direction  from, 
and  without  the  knowledge  of,  the  defendant,  to  another  warehouse 
belonging  to  him,  in  Seething  Lane,  where  it  was  destroyed  by  an 
accidental  fire  on  the  19th.     The  demand  was  subsequent  to  the 
fire. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  duty  of  the 
defendant,  upon  the  arrival  of  the  package  in  question  in  London, 
was,  either  to  send  information  thereof  to  Mr.  Nelham,  the  agent 
who  had  cleared  the  other  six  packages,  or  to  allow  the  case  to  be 
conveyed  to  the  Queen's  warehouse  (referring  to  the  Customs  Regu- 
lation Act,  8  &  9  Vict.  c.  86,  s.  16)  :  and  it  was  insinuated  that  the 
defendant's  object  in  doing  as  he  did,  was,  to  obtain  the  commission 
or  brokerage  for  landing,  clearing,  and  warehousing  the  package 
himself. 

For  the  defendant,  it  was  insisted  that  there  was  no  evidence  of  a 
conversion,  citing  Foxddes  v.  Willoughby  (i),  where  it  was  held,  that,  to 
maintain  trover,  there  must  be  some  exercise  of  ownership  over  the 
chattel  taken,  inconsistent  with  the  owner's  right  of  dominion. 
But,  the  learned  Judge  intimating  an  opinion  that  there  was  a  case 
for  the  jury  that  the  destruction  of  the  goods  was  the  result  of  an 
unauthorised  act  of  the  defendant,  it  was  submitted,  that  the 
evidence  showed  that  the  defendant  had  authority  to  do  as  he  did 
with  the  goods ;  that,  the  package  in  question  arriving  with  the 
loose  direction  it  did,  consigned  to  the  defendant's  care,  the  defendant 
could  not  reasonably  have  dealt  with  *it  otherwise  than  he  did ;  [  #983  ] 
and  that,  at  all  events,  he  was  not  responsible  for  the  act  of  Barber 
in  removing  the  case  from  the  warehouse  at  Brewer's  Quay  to  that 
in  Seething  Lane,  but  for  which  removal  it  would  have  been  safe, 
and  consequently  the  plaintiff  was  not  entitled  to  recover,  as  against 
the  defendant,  more  than  nominal  damages. 

(1)  58  R.  B.  803  (8  M.  &  W.  540). 
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iiEAr.n  The  learned  Judge  left  it  to  the  jury  to  say,  first,  whether  the 

Cah'ey.  plaintiff  had  authorised  the  defendant  to  act  as  he  did  in  depositing 
the  goods  in  Barber's  warehouse;  secondly,  whether  the  defen- 
dant's object,  in  doing  as  he  did,  was,  to  do  the  best  he  could  for 
the  benefit  of  the  consignee ;  thirdly,  whether  he  acted  under  the 
circumstances  as  a  prudent  man  would  have  acted,  whose  object 
was  to  do  the  best  for  the  benefit  of  the  owner  of  the  goods.  And, 
as  to  the  damages,  he  observed  that  there  could  be  no  such  thing 
as  nominal  damages  in  trover,  unless  the  goods  were  restored ;  and 
he  left  it  to  the  jury  to  say  what  was  the  value  of  the  pictures  at 
the  time  they  were  landed,  regard  being  had  to  what  had  occurred 
to  the  package  in  the  course  of  its  transit  by  railway. 

The  jury  having  answered  these  three  questions  in  the  nega- 
tive (i),  and  assessed  the  value  of  the  pictures  at  150/.,  his 
Lordship  thereupon  directed  a  verdict  to  be  entered  for  the  plaintiff 
for  150i.,  reserving  to  the  defendant  leave  to  move  to  enter  a  ver- 
dict for  him,  or  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
there  was  no  evidence  of  a  conversion ;  or  to  reduce  the  verdict,  if 
the  Court  should  be  of  opinion  that  there  was  evidence  of  a  con- 
version, but  that  the  plaintiff  was  not  entitled  to  more  than  nominal 
damages. 

[984]  Watson,  in  Michaelmas  Term  last,  moved  accordingly,  and 

also  for  a  new  trial  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence.  He  submitted  that  the  evidence  disclosed  no 
conversion ;  that  the  defendant  performed  his  duty  when  he  placed 
the  goods,  no  one  having  claimed  them  on  the  part  of  the  owner 
within  twenty-four  hours  after  the  ship  was  reported,  in  a  place  of 
safe  custody  ;  and  that  the  circumstance  of  the  defendant's  having 
paid  the  duty  upon  them  made  no  difference,  inasmuch  as  if  the 
money  was  improperly  paid,  it  was  merely  a  payment  by  the  defen- 
dant in  his  own  wrong,  with  which  he  could  not  charge  the  plaintiff. 
He  cited  Bushel  v.  Miller  (2),  Drake  v.  Shorter  (a),  Alexander  v. 
Southey  (4),  and  Fouldes  v.  Willoughby  (6). 

(Maule,  J.,  referred  to  Stiernheld  v.  Holden{e)9  and  asked, — Did 

(1)  One  of  them  at  the  same  time  or  hie  agent  applied  for  it" 

observing,  "  We  think  that  the  defen-  (2)  1  Stra.  128. 

dant  had  no  right  to  meddle  with  the  (3)  4  Esp.  165. 

package.    If  he  had  taken  no  notice  (4)  24  B.  R  348  (5  B.  &  Aid.  247). 

of  it  whatever,  it  would  have  gone  to  (5)  58  E.  R.  803  (8  M.  &  W.  540). 

the    Queen's    warehouse,    and    been  (6)  4B.  &  C.  5. 
delivered  up  to  the  plaintiff  when  he 
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not  the  defendant,  by  paying  the  duty,  acquire  to  himself  a  larger       Hrald 
control  over  the  goods  than  he  would  otherwise  have  had  ?    And       carxt, 
did  be  not  pay  the  duty  for  the  purpose  of  acquiring  such  larger 
control  ?) 

Byle8y  Serjt.,  and  O.  R.  Clarke,  now  showed  cause : 

There  was  ample  evidence  of  a  conversion.  By  the  defendant's 
unauthorised  dealing  with  the  goods,  they  have  been  destroyed.  He 
had  no  right  to  subject  them  to  a  lien,  by  paying  the  duty  upon 
them,  and  lodging  them  as  he  did  in  a  free  warehouse.  But  for 
that  unauthorised  act,  they  would  have  been  safely  housed  in  the 
Queen's  warehouse,  under  the  Customs  Regulation  Act,  8  &  9  Vict, 
c.  86,  s.  16,  which  provides  for  the  very  case.  It  enacts  "  that 
every  importer  of  goods  shall,  within  fourteen  days  after  the  arrival 
of  the  ship  importing  the  same,  make  perfect  entry  inwards  of  such 
goods,  *or  entry  by  bill  of  sight,  in  manner  thereinafter  provided,  t  *985 1 
and  shall  within  such  time  land  the  same ;  and,  in  default  of  such 
entry  and  landing,  it  shall  be  lawful  for  the  officers  of  the  Customs 
to  convey  such  goods  to  the  Queen's  warehouse ;  and,  whenever  the 
cargo  of  a  ship  shall  have  been  discharged,  with  the  exception 
only  of  a  small  quantity  of  goods,  it  shall  be  lawful  for  the  officers 
of  the  Customs  to  convey  such  remaining  goods,  and  at  any  time  to 
convey  any  small  packages  or  parcels  of  goods,  to  the  Queen's 
warehouse,  although  such  fourteen  days  shall  not  have  expired, 
there  to  be  kept  waiting  the  due  entry  thereof  during  the  remainder 
of  such  fourteen  days ;  and,  if  the  duties  due  upon  any  goods  so 
conveyed  to  the  Queen's  warehouse  shall  not  be  paid  within  three 
months  after  such  fourteen  days  shall  have  expired,  together  with 
all  charges  of  the  removal  and  warehouse  rent,  the  same  shall  be 
sold,  and  the  produce  thereof  shall  be  applied,  first,  to  the  pay- 
ment of  freight  and  charges,  next,  of  duties,  and  the  overplus  (if 
any)  shall  be  paid  to  the  proprietor  of  the  goods."  The  question 
which  arose  in  Fouldes  v.  Willoughby,  arises  here. 

(Maule,  J. :  Could  the  defendant  have  brought  an  action  against 
the  plaintiff  for  the  money  he  paid,  as  for  so  much  money  paid  to 
the  plaintiff's  use  ?) 

Clearly  not.  The  jury  find  that  he  had  no  authority  to  make  the 
payment,  that  he  had  some  indirect  motive  for  what  he  did,  and 
that  he  did  not  act  as  a  prudent  man  intending  bond  fide  to  do  the 
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hkald  best  for  the  consignee,  would  have  done.  The  goods  having  been 
Caret.  destroyed  by  the  means  and  in  consequence  of  the  defendant's 
unauthorised  act,  that,  according  to  the  doctrine  laid  down  in 
Fovlde8  v.  Willoughby,  amounts  to  a  conversion.  Lord  Abingbr 
there  says  (l) :  "  In  order  to  constitute  a  conversion,  it  is  necessary 
either  that  the  party  taking  the  goods  should  intend  some  use  to  be 
made  of  them,  by  himself  or  by  those  for  whom  he  acts,  or  that, 
[  *9S6  ]  *owing  to  his  act,  the  goods  are  destroyed  or  consumed,  to  the 
prejudice  of  the  lawful  owner." 

(Maule,  J. :  Suppose  a  horse  being  near  a  ferry,  and  the  ferry- 
man, imagining  (contrary  to  the  fact)  that  the  owner  of  the  horse 
wanted  it  ferried  over,  takes  it  on  board,  and  the  horse  is  acci- 
dentally drowned  on  the  passage, — would  that  be  a  conversion  ?) 

It  is  submitted  that  it  would. 

(Cbbsswell,  J. :  At  what  period  ?) 

At  the  moment  when  the  ferryman  took  the  horse  into  his 
unauthorised  custody,  and  so  put  it  in  the  way  of  being  drowned. 
Here,  the  bill  of  lading  gave  no  property  to  the  defendant  in  the 
goods  :  he  was  "  to  hold  them  at  the  disposal  of  Nisbett :  "  Evans 
v.  MarteU(2).  In  Syeds  v.  Haigh(s),  Buller,  J.,  says:  "If  one 
man  who  is  intrusted  with  the  goods  of  another  put  them  into  the 
hands  of  a  third  person,  contrary  to  orders,  it  is  a  conversion.  If 
a  person  take  my  horse  to  ride,  and  leave  him  at  an  inn,  that  is  a 
conversion  ;  for,  though  I  may  have  the  horse,  on  sending  for  him 
and  paying  for  the  keeping  of  him,  yet  it  brings  a  charge  on  me." 

(Jervis,  Gh.  J. :  The  goods  in  question  having  been  originally 
carried  from  this  country  to  Paris,  how  came  them  to  be  chargeable 
with  duty  at  all?) 

In  Hawkes  v.  Dunn  (4),  the  defendant  received  from  A.  some  bacon, 
really  the  property  of  a  bankrupt,  and  the  messenger  under  the 
commission  asked  him  if  he  had  not  got  some  bacon  of  the  bank- 
rupt ;  to  which  he  replied  that  he  had  some  belonging  to  A. ;  upon 
which  the  messenger  desired  him  to  take  care  of  it,  and  not  part 
[  *987  ]  with  it,  as  more  would  *be  heard  of  it :  the  defendant  afterwards 
allowed  the  bacon  to  be  returned  by  A.  to  the  person  from  whom  A. 
received  it :  and  it  was  held  that  this  was  evidence  of  a  conversion, 

(1)  58  R  R.  809  (8  M.  &  W.  547).     (S)  2  R.  R.  377  (4  T.  R.  260). 

(2)  12  Mod.  156 ;  3  Salk.  290 ;  1  Ld.    (4)  1  Qr.  &  J.  519. 
Ray.  271. 
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(Williams,  J.:    In   that  case,   the   defendant,  after  a   sort  of       heald 
acquiescence  in  the  claim  of  the  messenger,  allowed  the  bacon  to       oarry 
get  into  the  hands  of  a  person  having  no  title.     That  is  not  this 
case.) 

Powell  v.  Sadler  (1)  was  a  case  of  trover  for  three  horses.  The 
plaintiff  had  sent  the  horses  to  the  defendant,  to  be  sold  the  next 
day :  the  defendant's  clerk  told  him  that  the  next  day  would  not  be 
so  good  a  time  to  sell  them  as  the  following  sale-day ;  in  con- 
sequence of  which,  the  plaintiff  said  he  would  send  for  them  back 
again,  which  he  did  the  next  evening ;  but  they  had  been  sold.  In 
a  conversation  concerning  the  sale,  the  defendant  said  "it  was 
a  mistake  of  his  clerk,  for  which  he  was  not  answerable."  Oarrow, 
for  the  defendant,  insisted  that  there  was  no  evidence  of  conver- 
sion. But  Lord  Ellenborough  said :  "I  am  of  opinion  that  a 
conversion  has  been  proved:  the  horses  were  entrusted  to  the 
defendant  for  a  qualified  purpose,  which  he  has  admitted  was  not 
conformed  to.  Where  goods  are  committed  to  one  for  a  qualified 
purpose,  any  deviation  from  it  in  the  disposition  of  them  is  a  con- 
version ;  as,  if  a  man  borrow  a  horse  to  ride,  and  leave  him  at  an 
inn,  it  has  been  held  to  be  a  conversion." 

(Jervis,  Ch.  J. :  No  doubt,  a  man  may  be  guilty  of  a  conversion 
of  goods  which  have  rightfully  come  into  his  possession,  if  he  uses 
them  for  a  purpose  other  than  that  for  which  they  were  intrusted  to 
him.  But,  does  the  mere  fact  of  the  defendant's  having  as  a 
volunteer  paid  the  duty  charged  upon  these  goods,  constitute  a 
conversion  ?) 

It  is  submitted  that  it  does,  inasmuch  as  it  changed  the  destination 
of  the  goods,  and  so  caused  their  destruction. 

Then,  it  is  said,  that,  assuming  that  there  was  a  conversion,  it 
took  place  when  the  goods  were  warehoused  *at  Brewer's  Quay ;  [  *988  ] 
and  that  the  defendant,  being  no  party  to  their  removal  to  Seething 
Lane,  is  only  liable  for  nominal  damages.  It  is  submitted,  how- 
ever, that  the  true  measure  of  damages,  is,  the  value  of  the  goods, 
and  that  the  only  result  of  the  fire,  was,  to  deprive  the  defendant  of 
the  option  of  delivering  them  up. 

(Jervis,  Gh.  J. :  The  verdict  and  judgment  in  trover  changes  the 
property  in  the  goods  (2).) 

(1)  Cited,     Paley'e   Pr.   &    Agent,  (2)  See  Cooper  v.  Shepherd,  71  E.  R, 

3rd  ed.  80  (t).  349  (3  C.  B.  200), 
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Hkald       The  delivery  up  of   the   goods  is  mere  matter  of  arrangement. 

Cabby.  Lord  Ellenborough,  in  Mercer  v.  Jones  (l),  says,  "In  trover,  the 
rule  is,  that  the  plaintiff  is  entitled  to  damages  equal  to  the  value 
of  the  article  converted,  at  the  time  of  the  conversion."  [They 
also  cited  M'Leod  v.  M'Ghie  (2)  and  Finch  v.  Blount  (3).] 

[  989  ]  Watson  (BramtveU  and  Manisty  were  with  him),  was  heard  in 

support  of  the  rule : 
The  defendant  was,  notwithstanding  the  answers  given  by  the 
jury  to  the  questions  put  to  them  by  the  learned  Judge,  perfectly 
justified  in  dealing  as  he  did  with  these  goods.  And,  even  if  he 
were  not,  that  which  he  did  does  not  in  law  amount  to  a  conversion. 
The  goods  in  question  were  sent  by  the  plaintiff,  to  go  by  railway 
from  Paris  to  Dunkirk,  from  which  latter  place  they  were  to  be 
forwarded  by  steam-boat  to  London  Bridge.  They  were  accordingly 
put  on  board  a  vessel  at  Dunkirk,  and  transmitted  to  London  under 
a  bill  of  lading  making  them  deliverable  to  the  defendant,  "  to 
hold  at  the  disposal  of  Mr.  George  Nisbett,  Custom-house,  London 
Bridge,  or  to  his  order  (that  is,  the  order  of  the  defendant),  upon 
payment  of  freight  at  the  rate  of  21.  12s.  lid.  from  Paris  to 
London."  The  defendant  was  the  agent  of  the  Shipping  Com- 
pany, and  also  in  some  sense  the  agent  of  the  plaintiff.  The 
goods,  therefore,  came  rightfully  into  his  possession ;  and  it  was 
his  duty  to  take  reasonable  and  proper  care  of  them.  He  would 
not  have  been  justified  in  leaving  them  derelict,  as  it  is  suggested 
he  should  have  done,  for  the  Custom-house  officers  to  do  as  they 
pleased  with  him.  Being  bound  to  land  them,  he  was  bound  to 
take  care  of  them  when  landed.  Accordingly,  he  warehoused  tbem 
(having  first  paid  the  duty  upon  them)  in  a  proper  and  convenient 
and  accustomed  place.  Having  discharged  his  duty  with  respect 
to  the  goods,  he  clearly  cannot  be  liable  for  a  misfortune  which 
afterwards  happened  to  them  through  no  fault,  no  agency  of  his. 
Assuming  that  he  was  not  bound  to  pay  the  duty,  or  even  that  he 

[  "990  ]  was  not  justified  *in  doing  so,  it  is  impossible  that  that  can  make 
an  act  tortious  which  otherwise  was  not  tortious.  (He  was  pro- 
ceeding to  observe  upon  the  cases  cited  on  the  other  side,  when  he 
was  stopped  by  the  Court.) 

Jervis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  should  be  made  absolute  to  enter 

(1)  8  Oamp.  477.  2  Man.  &  O.  326). 

(2)  58  E.  B.  434  (2  Scott,  N.  R.  604 ;  (;<)  7  Car.  &  P.  478. 
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a  nonsuit.      The  question    is,  whether,  upon    the    evidence,  the       Heald 
defendant  was  shown  to  have  been  guilty  of  a  conversion.     It  is       carby. 
admitted  that  that  is  purely  a  question  of  law.    The  facts  were 
these :  The  plaintiff,  who  had  been  residing  for  a  short  time  at 
Paris,  consigned  thence  by  railway  to  Dunkirk,  for  the  purpose  of 
being  forwarded  by  a  steam-vessel   to    London,  seven    cases    of 
pictures  and  other  articles  of  value.     Upon  their  arrival  at  Dun- 
kirk, it  was  found  that  the  contents  of  one  of  the  seven  packages 
had  sustained  damage  on  the  transit,  and  therefore  that  package 
was  detained  there  for  examination  by  the  proper  officers,  and  the 
remaining  six  sent  on  to  London  by  a  vessel  belonging  to  the 
"General  Screw  Steam  Shipping    Company,"  whose    agent    the 
defendant  was,  under  a  bill  of  lading  making  them  deliverable  to 
u  Custom-house,  London  Bridge,  or  to  order,"  upon  payment  of 
the  freight  from  Paris  to  London.     The  damaged  package  having 
been  inspected,  and  the  goods  repacked,  it  was  a  few  days  after- 
wards forwarded  by  one  Bichard,  the  agent  at   Dunkirk  of   the 
Bailway  Company  and  also  of  the  Shipping  Company,  on  board 
another  of  their  vessels,  under  a  bill  of  lading  making  it  deliver- 
able to  "Mr.  Carey  (the  defendant),  to  hold  at  the  disposal  of 
Mr.  George    Nisbett,  Custom-house,  London    Bridge,  or    to    his 
order,"  upon  payment  of  freight.     The  bill  of  lading  contained  a 
memorandum  in  the  margin,  as  follows  :  "  The  goods  to  be  taken 
out  twenty-four  hours  after  the  steam-boat  is   reported    at    the 
Custom-house,  or  the  same  will  be  transhipped  into  lighters,  or 
warehoused,  at  the  expense  and  risk  of  the  *proprietors  of  such       [  *wi  ] 
goods."     It  was  contended,  first,  that  Bichard  had  no  authority  to 
consign  the  package  in  question  to  the  defendant  in  the  manner 
he  did.     But,  whether  or  not,  the  defendant  received  it  as  the 
nominal  consignee  :  if  Bichard,  acting  to  the  best  of  his  judgment 
as  agent  of  the  Company,  consigned  the  goods  to  the  defendant  on 
account  of  the  plaintiff,  although  Bichard  might  have  been  acting 
without  authority,  this  would  be  no  conversion  by  the  defendant. 
The  bill  of  lading  gave  the  defendant  authority  to    unload    the 
goods  ;  and  he  was  bound  to  unload  them  within  the  time  limited 
by  the  bill  of  lading.     Then  it  is  said  that  the  defendant  ought  to 
have  left  the  goods  on  board,  in  which  case  they  would  have  been 
taken  possession  of  by  the  officers  of  the  Customs,  and  conveyed  to 
the  Queen's  warehouse,  whence  the  plaintiff  might  have  had  them 
at  any  time  within  three  months.    I  do  not  accede  to  that.    It  is 
further  insisted  that  the  defendant  should,  at  all  events,  have  made 
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Hkai.d  what  is  called  an  imperfect  entry  of  the  goods,  *and  so  have 
Carey.  caused  them  to  be  placed  in  a  bonded  warehouse,  instead  of  paying 
[  *9?2  ]  the  duty.  But  it  seems  to  me,  that,  even  if  he  ought  to  have 
taken  that  course,  yet,  acting  as  he  was  bound  to  act  for  the  benefit 
of  the  owner,  the  mere  fact  of  the  payment  of  the  duty,  though 
unauthorised,  would  not  make  him  guilty  of  a  conversion.  It  was 
his  duty,  as  consignee,  to  clear  the  goods,  and  to  hold  them  for  the 
plaintiff;  and  he  discharged  that  duty,  even  though  he  paid  the 
duty  on  the  goods  in  his  own  wrong.  He  was  guilty  of  no 
negligence.  The  goods  were  destroyed  by  an  accidental  fire,  for 
which  neither  the  defendant  nor  the  Shipping  Company  was  liable. 
Three  points  were  put  to  the  jury.  The  first  was,  whether  the 
defendant  was  authorised  in  point  of  fact  to  deal  with  the  goods  as 
he  did.  The  jury  found  that  he  was  not.  But,  if  the  goods  were 
consigned  to  the  defendant,  whether  he  was  or  was  not  authorised 
to  pay  the  duty  upon  them,  he  was  at  all  events  justified  in 
depositing  them  in  a  place  of  safe  custody,  and  their  destruction 
there  without  his  default  cannot  make  him  guilty  of  a  conversion. 
The  jury  further  found  that  the  defendant's  object  was  not  to  do 
the  best  he  could  for  the  consignee,  but  that  he  was  actuated  by 
some  indirect  and  sinister  motive ;  and,  further,  that  he  did  not 
[  *993  ]  act  as  a  prudent  man  intending  to  do  *the  best  for  the  consignee 
would  have  acted.  Assuming  that  to  be  so,  if  he  was  justified,  as 
I  think  he  was,  in  clearing  the  goods,  and  if  he  acted  legally, 
though  his  motives  might  have  been  improper,  no  cause  of  action 
accrues  to  the  plaintiff.  A  man's  motives  will  not  make  wrongful 
an  act  which  in  itself  is  not  wrongful.  I  think  the  defendant  was 
perfectly  justified  in  what  he  did :  he  claimed  no  property  in  the 
goods:  and  their  destruction  was  not  the  consequence  of  any 
negligence  or  wrongful  act  on  his  part. 

Maule,  J. : 

I  also  am  of  opinion  that  the  plaintiff  ought  to  be  nonsuited.  It 
appears  to  me  that  the  fair  result  of  the  evidence  is,  that  the 
goods  were  destroyed  by  an  accidental  fire,  under  circumstances 
which  leave  the  owner  to  bear  the  loss.  It  is  not  necessary  to 
decide  that  absolutely,  because  the  only  question  is,  whether  or 
not  the  defendant  was  guilty  of  a  conversion.  There  is  no  doubt 
that  a  negligent  dealing  by  a  bailee  with  goods  is  not  a  conversion ; 
and  there  is  equally  no  doubt  that  a  bailee  is  not  liable  for  a  con- 
version  arising  out  of  a  negligent  dealing  with  the  goods  by  him, 
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bat  which  is  not  an  act  participated  in  by  him.    He  may  be  liable       Hkal* 

to  an  action  of  another  description,  but  not  to  an  action  of  trover,       Cabxy. 

which  only  lies  where  some  dominion  is  asserted  by  the  defendant 

over  the  chattel  which  is  the  subject  of  the  action.    One  who  takes 

possession  of  goods  unlawfully,  which  are  in  consequence  lost  to 

the  owner,  is  to  a  certain  extent  guilty  of  a  conversion.    But  where, 

as  is  the  case  here,  there  is  no  unlawful  taking  of  possession,  or 

assertion  of  dominion  over  the  goods,  although  the  goods  may  be 

destroyed,  there  is  no  conversion,  unless  the  bailee  is  a  participator 

in  the  act  which  causes  their  destruction.    Here,  the  goods  found 

their  way  into  the  hands  of  the  defendant  under  a  direction  that 

they  should  be  held  by  him  for  Nisbett.     He  had  something  to  do 

•with  respect  to  them :  he  was  not  to  conduct  himself  altogether      [  *w*  ] 

as  a  stranger  to  the  matter.     He  paid  the  duty  on  the  goods.    It 

may  be  that  he  has  incurred  a  charge  which  he  could  not  recover 

from  the  plaintiff :  but  the  loss  of  his  money  is  the  only  penalty. 

He  lands  the  goods  and  places  them  in  a  fit  place  of  custody  ;  and 

they  are  there  burnt.     I  do  not  see  any  evidence  of  negligence ; 

and    certainly    none  of    a   wrongful    conversion.      I    think    the 

verdict  upon    Not   guilty   should  have   been    for   the  defendant. 

It    is   true  that  the    jury  have   found  that   the   defendant,    in 

acting  as  he  did,  did   not   intend  to    do  what  was  best  for   his 

employer.    But,  as  it  appears  upon  the   evidence    that    he   did 

nothing  but    what    he  might    legally    and    properly  do,   he  is 

not  liable  in  this  action.      He    has    done    nothing    which    can 

amount    to  a   conversion.      I  therefore  concur   with    my    Lord 

in  thinking  that  the   rule   should    be    made    absolute    to   enter 

a  nonsuit. 

Crbsswbjll,  J. : 

I  also  think  it  is  very  plain  that  the  plaintiff  in  this  case  is  not 
entitled  to  recover :  and  I  think  we  must  have  arrived  at  the  same 
result,  whether  the  action  were  brought  against  the  defendant  as 
identified  with  the  Company,  or  as  an  individual.  It  would  be 
singular  indeed  if  anything  which  occurred  at  Dunkirk  could  con- 
stitute a  conversion.  When  the  case  in  question  arrived  in 
London,  it  came  consigned  to  the  defendant,  to  hold  at  the  disposal 
of  Nisbett,  who  represents  the  plaintiff.  The  defendant  received  it 
for  that  purpose.  How  can  it  be  said,  that,  in  so  doing,  he  con- 
verted it  to  his  own  use?  He  never  repudiated  the  plaintiff's 
right,  or  took  any  course  with  regard  to  the  goods  which  was  at 
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Hbald  all  inconsistent  with  his  duty.  It  was  his  duty  to  receive  and  to 
Caret.  take  care  of  them.  But  it  is  suggested  that  he  put  them  into  an 
inconvenient  place.  The  place,  however,  seems  to  have  been  a 
[  *995  ]  usual  and  proper  one,  where  the  owner  could  have  got  them  *at 
any  time.  There  was  no  conversion  in  that;  no  exercise  of 
dominion  over  the  goods  by  the  plaintiff,  except  as  the  agent  of  the 
real  owner.  Then  it  is  said  he  exceeded  his  authority  in  paying 
duty  upon  the  goods.  He  paid  a  sum  of  money,  in  order  that  he 
might  be  able  to  place  the  goods  in  a  free  instead  of  a  bonded 
warehouse.  It  may  be  that  he  has  unnecessarily  incurred  that 
expense :  but  that  would  not  make  conduct  otherwise  regular 
amount  to  a  conversion.  The  defendant  was  still  acting  as  the 
agent  of  the  plaintiff,  and  in  the  due  performance  of  his  duty. 
There  clearly  has  been  no  conversion. 

Williams,  J.: 

I  am  of  the  same  opinion.  Richard,  who  was  the  agent  of  the 
General  Screw  Steam  Shipping  Company  at  Dunkirk,  having 
received  the  package  in  question  for  the  purpose  of  forwarding 
it  to  its  destination,  consigned  it  to  the  defendant,  to  hold  at  the 
disposal  of  Nisbett,  that  is,  for  the  use  of  the  plaintiff.  Upon  its 
arrival  in  London,  the  defendant,  in  the  strict  performance  of  his 
duty,  landed  the  package,  and,  having  first  paid  the  duty  upon  it, 
placed  it  in  a  usual  and  proper  place  of  safe  custody.  I  think,  in 
so  doing,  he  did  nothing  which  in  law  amounts  to  a  conversion  :  nor 
is  he  liable  for  the  subsequent  destruction  of  the  goods  at  the  place 
to  which  the  wharfinger  without  his  sanction  or  knowledge  removed 
them.  This  view  is  quite  consistent  with  the  finding  of  the  jury 
upon  the  three  points  which  I  left  to  them.  They  thought  the 
defendant  was  influenced  by  a  hope  of  profit.  Whatever  his 
motive,  he  did  nothing  which  in  law  amounts  to  a  conversion. 

Rule  absolute  for  a  nonsuit. 


1862.  NICOLL  v.   CHAMBERS. 

Jan^23.  ^n  0   B   996_1010;  g  c   21  L   j  q   p   64;   18  L%  T   243  j 

[996]  A  contract  of  sale  by  auction  described  the  property  as  "the  freehold 

cottage  and  copyhold  paddock,  comprising  la.  2r.  8p.,  situate,  &c.,  described 
in  the  particulars  attached  hereto  as  Lot  1."  In  the  annexed  particulars, 
Lot  1  was  thus  described  :  "  The  property  is  freehold  (with  the  exception  of 
the  paddock,  which  is  copyhold),  and  comprises  la.  2r.  8p.,  situated,  &c 
The  premises  consist  of  a  double  cottage,  &c,  and  paddock,  in  the  occupation 
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of  Mr.  P."    The  contract  contained  the  usual  clause,  that  the  title  and        Nicoll 
conveyance  should  be  completed  according  to  the  conditions  of  sale.  v. 

The  sixth  condition  was  as  follows  :  "  The  several  properties  comprised  Chambbbs. 
in  the  foregoing  particulars,  are  presumed  to  be  correctly  described ;  and 
the  quantities  of  the  land  shall  be  taken  as  stated,  whether  more  or  less 
(although  the  title-deeds  and  court-rolls  state  such  quantities  to  be  less), 
without  any  equivalent  or  compensation  on  either  side :  and  no  other 
evidence  of  identity  shall  be  required  than  that  furnished  by  the  documents 
of  title ;  and  the  statements  contained  therein  shall  be  deemed  conclusive 
evidence  of  the  identity  of  the  properties  respectively." 

The  abstract  of  title  delivered  showed  a  title  only  to  3r.  24p.  in  the 
whole : 

Held,  that  the  purchaser,  having  distinct  notice  by  the  above  condition 
that  the  deeds  would  show  a  less  quantity  than  that  mentioned  in  the 
particulars  and  contract  of  sale,  was  bound  to  take  the  title  as  offered ; 
and,  failing  to  do  so,  that  the  vendor  was  entitled  to  re-sell,  and  to  claim 
the  deposit  as  forfeited. 

It  is  no  objection  to  a  title,  upon  a  sale  by  auction,  that  a  memorandum 
appeai-s  amongst  the  title-deeds  showing  that  a  former  owner  of  the 
property  (under  whom  the  vendor  derives  title)  had  raised  money  thereon 
by  way  of  equitable  mortgage,  and  that  there  is  no  evidence  that  such 
charge  has  been  released,  other  than  that  afforded  by  the  vendor's 
possession  of  the  deeds  and  memorandum  (1). 

This  was  an  interpleader  issue  directed  by  an  order  of  Williams,  J., 
made  in  a  cause  of  Chambers  v.  Winstanley,  to  try  whether  the  plain- 
tiff was  entitled,  as  against  the  defendant,  to  a  sum  of  90/.,  being  a 
deposit  paid  by  the  latter  into  the  hands  of  Messrs.  Winstanley,  the 
auctioneers,  upon  a  purchase  by  him  at  a  public  auction  of  certain 
property  alleged  to  belong  to  the  plaintiff. 

The  cause  came  on  for  trial  before  Alderson,  B.,  at  the  last 
Summer  Assizes  for  Surrey,  when  a  verdict  was  taken  for  the 
plaintiff,  subject  to  a  motion  to  enter  the  verdict  for  the  defendant. 
The  facts  were  as  follows : 

On  the  3rd  of  July,  1850,  the  defendant  purchased  at  a  sale  by 
Messrs.  Winstanley  at  the  Auction  Mart,  London,  for  the  price  of 
450/.,  certain  property  which  was  described  in  the  contract  of  sale 
as  "  the  freehold  cottage  and  copyhold  paddock,  comprising  1  acre, 
2  roods,  and  8  perches,  situate  at  Chase  Side,  near  Southgate, 
described  in  the  particulars  attached  thereto  as  Lot  1."  In  the 
annexed  particulars  of  sale,  the  property  was  thus  *described :  [  *997  ] 
"Lot  1.  The  property  is  freehold  (with  the  exception  of  the 
paddock,  which  is  copyhold),  and  comprises  1  acre,  2  roods,  and 
8  perches,  situated  near  Southgate,  &c.  The  premises  consist  of 
a  double  cottage,  &c,  and  paddock,  in  the  occupation  of  Mr.  Page, 
&c."      The  contract  of  sale  contained  the  usual  clause,  that  the 

(1)  As  to  the  last  point,  followed  in  Farmer  v.  Turner  &  Son  (1899)  15 
Time*  L.  R  522.— J.  G.  P. 
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Nicoll      title  and  conveyance  should  be  completed  according  to  the  conditions 
Chambers,    of  sale. 

The  conditions  of  sale  were  as  follows  ; 

*  m  *  *  # 

[  999  ]  "  6.  The  several  properties  comprised  in  the  foregoing  particulars, 

are  presumed  to  be  correctly  described  ;  and  the  quantities  of  the 
land  shall  be  taken  as  stated,  whether  more  or  less  (although  the 
title-deeds  and  court-rolls  state  such  quantities  to  be  less)  r  without 
any  equivalent  or  compensation  on  either  side:  and  no  other 
evidence  of  identity  shall  be  required  than  that  furnished  by  the 
documents  of  title ;  and  the  statements  contained  therein  shall  be 
deemed  conclusive  evidence  of    the    identity  of    the    properties 

respectively. 

***** 

An  abstract  of  the  vendor's  title  was  delivered  by  his  solicitor  to 
[  •kkk)  ]  the  solicitors  for  the  purchaser,  on  the  18th  *of  July,  showing  a  title 
only  to  3  roods,  24  perches,  viz.  2  roods,  1  perch,  of  freehold,  and 
1  rood,  28  perches,  of  copyhold  land ;  whereupon  the  purchaser's 
solicitors  objected  to  the  decrepancy,  and  inquired  whether  "  any 
evidence  could  be  furnished  to  show  that  the  quantity  sold  was 
comprised  in  the  description  stated  in  the  abstract."  To  this  the 
vendor's  solicitor  answered,  "  The  property  is  believed  to  contain 
the  quantity  mentioned  in  the  particulars;  and,  by  the  sixth  condition 
of  sale,  the  property  is  to  be  taken  as  stated.*' 

***** 
[  loos  ]  Amongst  the  title-deeds  submitted  to  the  purchaser's  solicitors  for 

[  *ioo4  j  inspection,  was  a  memorandum  showing  *that  there  had,  in  1840, 
been  an  equitable  mortgage  (by  deposit  of  the  title-deeds)  of  the 
property  in  question  by  Thomas  Goslee,  the  then  owner,  to  one 
Smith,  for  1502.  Upon  this  being  pointed  out  to  the  vendor's 
solicitor,  his  answer  was,  that  the  circumstance  of  the  title-deeds 
being  in  the  possession  of  the  vendor,  afforded  sufficient  evidence 
that  that  charge  had  been  paid  off. 

After  some  correspondence  upon  these  and  other  objections  to 
the  title,  the  vendor's  solicitor  gave  notice,  that,  unless  the  con- 
veyance was  tendered  by  a  given  day  he  would  resell  the  property, 
and  claim  the  deposit  as  forfeited.  And  accordingly  the  property 
was  resold  on  the  23rd  of  September.  The  now  defendant  there- 
upon brought  an  action  against  Messrs.  Winstanley,  to  recover  back 
the  deposit ;  whereupon  they  took  out  an  interpleader  summons. 
On  the  part  of  the  defendant,  it  was  contended  that  there  was  no 
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evidence  of  identity  between  the  land  referred  to  in  the  abstract  of       Nicoll 
title,  and  that  which  the  plaintiff  professed  to  sell ;  and,  further,     chambers. 
that  the  defendant  was  entitled  to  be  satisfied  that  the  mortgage  to 
Smith  had  been  paid  off. 

The  learned  Baron  directed  a  verdict  to  be  entered  for  the  plain- 
tiff for  901.,  reserving  leave  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Peacock,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule 
nisi  (i).    He  referred  to  Flower  v.  Hartopp  (2). 

Shee,  Serjt.,  and  Lydekker,  showed  cause : 

The  sixth  condition  is  a  sufficient  answer  to  the  only  objection 
upon  which  this  rule  was  granted.  *  *  Even  if  the  identity  of  [  1005  ] 
the  property  is  not  strictly  made  out  by. the  deeds  abstracted,  the 
defendant  is  by  the  terms  of  that  condition  precluded  from  taking 
the  objection.  (They  then  referred  to  the  several  deeds  and  documents 
for  the  purpose  of  showing,  that,  apart  from  some  discrepancy 
of  quantity,  the  identity  of  the  property  was  sufficiently  established.) 

Bytes,  Serjt.,  and  Garth,  in  support  of  the  rule  : 

It  may  be  conceded,  that,  if  you  say  to  a  man,  I  am  going  to  sell 
you  this  cottage  and  that  paddock,  though  a  wrong  quantity  be 
mentioned,  the  rule  "  Prasentia  corporis  tollit  error  em  nominis  ;  et 
Veritas  nominis  tollit  errorem  demonstratidnis"  applies.  In  the  present 
case,  if  the  vendor  had  shown  that  the  title-deeds  produced  related 
to  all  the  property  purported  to  be  sold,  the  purchaser  would  have 
been  bound  to  take  the  quantities  stated  on  the  documents  of  title. 
But,  to  make  the  sixth  condition  applicable,  the  other  side  must 
assume  what  they  are  bound  to  prove. 

(Maule,  J. :  Does  not  this  amount  to  a  sale  of  land  "  quantity 
unknown  ?  ") 

The  plaintiff  sells  an  acre  of  land,  and  he  delivers  an  abstract  of 
title  to  half  an  acre ;  as  to  the  other  half  acre,  there  is  no  abstract 
of  title  delivered  at  all. 

(Maule,  J. :  That  supposes  a  sale  of  land  by  measure.     Here,  the 

plaintiff  sells  the  property  by  a  certain  description.    He  tells  you 

it  consists  of  a  cottage,  with  stabling,  garden,  and  paddock,  in  the 

(1)  The    rule    was  limited  to   the  (2)  63  R.  E.  149  (6  Beav.  476). 

question  of  identity. 

R.R. VOL.  LXXXVII.  54 
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Nicoll       occupation  of  Mr.  Page  ;  and  he  further  tells  you  that  *"  it  com- 
Chambebs.    prises  1  acre,  2  roods,  and  8  perches;"  and  it  turns  out  to  be 
[  *ioo6  ]      something  less.) 

The  objection  is  not,  that  the  vendor  does  not  give  us  all  we  bought : 
it  is,  that  whereas  we  contracted  to  buy  1  acre,  2  roods,  and 
8  perches,  he  gives  us  a  title  only  to  3  roods,  24  perches. 

(Jervis,  Gh.  J. :  That  may  be  all  the  property  really  con- 
sists of.) 

The  vendor  does  not  show  that.  There  is  an  undefined  portion  of 
the  land,  to  which  he  adduces  no  title.  In  Flower  v.  Hartopp  (l), 
upon  a  sale  of  land  by  auction,  one  of  the  conditions  provided  "  that 
no  further  evidence  of  identity  was  to  be  required  than  was  afforded 
by  the  abstract,  or  the  deeds,  instruments,  or  other  documents 
therein  abstracted : "  the  descriptions  in  the  documents  differed 
among  themselves,  and  from  the  description  in  the  particulars  of 
sale :  and  it  was  held  that  the  purchaser  was  entitled  to  have  further 
proof  of  the  identity.     *     *    * 

[  1007  ]  (Maulb,  J. :   There,  there  was   a   description  which  was  not 

applicable.) 

[They  cited  Sugden's  Vendors  and  Purchasers  (2)  and  Portman  v. 
MiU  (3).] 

[  i°08  ]  (Jervis,  Ch.  J. :  In  the  case  last  cited,  the  vendor  professed  to 

give  the  quantity,  there  or  thereabouts.  Here,  he  does  not :  he 
does  not  profess  to  know.) 

Why  then  does  he  describe  it  as  comprising  1  acre,  2  roods,  and 
8  perches  ?  [They  cited  Price  v.  North  (4)  and  Flight  v. 
Booth  (6).] 

[  xoio  1      Jervis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  sixth 
condition  gives  the  purchaser  distinct  notice  that  the  title-deeds 
will  show  a  less  quantity  than  is  mentioned  in  the  particulars  and 

(1)  63  E.  R.  149  (6  Beav.  476).  Grant. 

(2)  11th    ed.    p.   369.      Citiog    Sir  (3)  26  R.  R.  175(2  Runs.  570). 
Cloudesley  Shovel  v.  Bogan,  2  Eq.  Ca.  (4)  47  R.  R.  -170  (2   Y.   &  O.  Eq. 
Abr.  688,  pi.  1,  and  Hill  v.  Buckley,  11  Ex,  620). 

R.  R.  109  (17  Vee.  394),  per  Sir  W.         (5)  41  R.  R.  519  (1  Bing.N.  C.  370), 
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contract  of  sale,  and  therefore  that  the  vendor  does  not  pledge  him-  Nicoll 
self  to  the  accuracy  of  the  description  in  that  respect ;  and  it  further  chambers. 
provides  "  that  no  other  evidence  of  identity  shall  be  required  than 
that  furnished  by  the  documents  of  title/'  and  that  "  the  statements 
contained  therein  shall  be  deemed  conclusive  evidence  of  the 
identity  of  the  property."  It  amounts  to  this, — I  sell  you  a  certain 
property,  which  I  believe  to  consist  of  such  a  quantity,  and  which 
you  shall  take  notwithstanding  the  description  in  the  deeds  shall 
show  a  less  quantity ;  and  you  shall  require  no  further  proof  of  the 
identity  of  the  property  sold  with  that  described  in  the  deeds,  than 
the  statements  contained  in  the  deeds  themselves.  I  think  the 
purchaser  cannot  be  allowed  to  get  rid  of  the  effect  of  that  condition 
by  requiring  identity  of  quantity. 

The  rest  of  the  Court  concurring, 

Rule  discharged. 

METCALFE  v.  KICHAKDSON.  isn. 

(11  0.  B.  1011—1014.)  Jan-  2i' 

On  the  day  after  a  bill  became  due,  the  holder's  clerk  called  upon  the        [  1011  ] 
drawer,  and  told  him  that  the  bill  had  been  duly  presented,  and  that  the 
acceptor  "  could  not  pay  it ;  "  to  which  the  drawer  replied  that  "  he  would 
see  the  holder  about  it : "  Held,  that  it  was  properly  left  to  the  jury  to 
infer  from  this  conversation  that  the  drawer  had  due  notice  of  dishonour. 

8emble,  that  a  verbal  notice  of  dishonour  is  not  to  be  construed  with  the 
same  strictness  as  a  written  notice, — provided  there  be  enough  to  warrant 
the  jury  in  assuming  that  the  party  to  whom  the  notice  is  given  is  informed 
that  the  bill  has  been  duly  presented  and  dishonoured,  and  that  he  is  looked 
to  for  payment. 

This  was  an  action  debt  for  money  had  and  received,  money 
paid,  <fcc. 

Plea:  a  set-off  for  money  due  to  the  defendant  upon  a  bill 
of  exchange  drawn  by  the  plaintiff  upon  and  accepted  by  one 
Dalgleish,  averring  that  the  bill  was  duly  presented  for  payment,  and 
dishonoured,  and  that  the  plaintiff  had  due  notice  of  the  dishonour. 

Replication,  that  the  plaintiff  was  not  nor  is  indebted  to  the 
defendant  in  manner  and  form  as  the  defendant  had  above  in  his 
said  plea  alleged.    Issue  thereon. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  second  sitting 
in  London  in  this  Term.  In  order  to  prove  that  the  plaintiff  had 
had  due  notice  of  the  dishonour  of  the  bill,  the  defendant's  clerk 
was  called.  He  stated  that,  the  bill  being  due  on  a  Saturday,  he 
went  to  the  plaintiff  on  the  Monday  following,  and  told  him  that 
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Mktoalfk     the  bill  had  been  duly  presented,  and  that  the  acceptor  could  not 
Biohabdbon.  Pa7  *' 5   *°  which  the  plaintiff  replied,  that  he   would   see  Mr. 
Bichardson  about  it. 

Dalgleish,  the  acceptor,  was  then  called.  He  stated,  that,  three 
or  four  days  before  the  bill  became  due,  he,  in  company  with 
the  plaintiff,  went  to  the  defendant's  house,  and  that  he  then 
explained  to  the  latter,  in  the  presence  of  the  former,  that  he 
came  about  the  bill ;  whereupon  the  defendant  said :  "  It  is  not 
yet  due;  it  has  three  or  four  days  yet  to  run:  you  must  see  if 
you  cannot  make  some  arrangement  in  the  meantime:"  to  this 
Dalgleish  replied,  that  it  would  be  impossible,  but  that,  if  the 
defendant  would  hold  the  bill  over,  he  would  eventually  pay  it. 
[  *ioi2  ]  Bichardson,  who  was  called  as  a  witness  on  the  part  *of  the 

plaintiff,  said  that  he  called  upon  the  plaintiff  three  or  four  days 
after  the  Monday  following  the  maturity  of  the  bill,  and  told  him 
the  bill  was 'not  paid,  and  that  he  should  look  to  him;  to  which 
the  plaintiff  answered,  "I  am  not  liable,  as  you  have  not  noted 
the  bill.    And  you  may  get  it." 

On  the  part  of  the  plaintiff,  it  was  submitted  that  these  con- 
versations did  not  amount  to  a  notice  of  dishonour,  but  were,  at 
the  most,  a  mere  intimation  of  doubt  as  to  the  acceptor's  ability 
to  pay  the  bill ;  and  that  there  was  no  difference  in  this  respect 
between  a  verbal  and  a  written  notice. 

The  learned  Judge,  however,  thought  that,  the  notice  being  a 
verbal  one,  its  effect  was  a  question  for  the  jury :  and  he  adverted 
to  the  rule  laid  down  by  Parke,  B.,  in  Lewis  v.  Oompertz  (i), — 
"  that  the  three  facts  required  to  be  conveyed  in  every  notice  of 
dishonour,  must  be  conveyed  to  the  mind  of  the  person  to  whom 
it  is  addressed,  in  a  written  or  verbal  notice,  either  expressly,  or  so 
connected  with  each  other  as  to  leave  no  reasonable  doubt  upon 
his  mind  as  to  their  meaning,  viz.  first,  that  the  bill  was  presented 
when  due;  secondly,  that  it  was  dishonoured;  and,  thirdly,  that 
the  party  addressed  is  to  be  held  liable  for  the  payment  of  it." 
And  the  defendant's  counsel,  after  some  deliberation,  declining  to 
adopt  a  suggestion  to  amend  the  plea  by  stating  a  waiver  of  notice, 
his  Lordship  left  it  to  the  jury  to  say  whether  they  would  infer  from 
the  conversation  between  the  defendant's  clerk  and  the  plaintiff, 
that  the  latter  had  notice  that  the  bill  had  been  duly  presented 
and  dishonoured,  and  that  he,  the  plaintiff,  would  be  looked  to  for 
payment.  The  jury  returned  a  verdict  for  the  .defendant. 
(1)  6  M.  &  W.  399,  403. 
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Byles,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of     Metcalfe 
misdirection :  richajbdson. 

The  conversations  deposed  to  did  not  *amount  to  such  a  notice  [  *ioi3  ] 
of  dishonour  as  the  law  requires.  [He  cited  Phillips  v.  Gould  (l), 
Messenger  v.  Southey  (2),  and  Furze  v.  Sharwood  (3).]  The  learned 
Judge  ought  to  have  told  the  jury  that  the  evidence  in  this  case  did 
not  involve  the  three  requisites  of  a  notice  of  dishonour, — present- 
ment, non-payment,  and  that  the  party  addressed  is  looked  to  for 
payment  of  the  bill. 

Maule,  J.  (4) : 

It  appears  that  Richardson  duly  presented  the  bill  in  question  on 
the  Saturday,  the  day  on  which  it  became  due,  and  that  the  con- 
versation between  his  clerk  and  the  plaintiff,  the  drawer  of  the  bill, 
took  place  on  the  Monday  following.  All  the  parties  were  living  in 
London.  The  clerk,  it  is  true,  does  not  say  that  the  bill  has  been 
dishonoured,  or  is  unpaid ;  but  that  Dalgleish,  the  acceptor,  cannot 
pay  it.  He  assumes  that  *he  has  duly  ascertained  that :  and  it  is  [  *1014  J 
plain  that  the  sense  in  which  the  plaintiff  understands  the  com- 
munication, is,  that  he  is  called  upon  to  pay  the  bill.  He  treats  it 
as  a  notice  that  the  acceptor  has  not  paid  the  bill,  and  that  he 
himself  is  called  upon  to  pay.  Therefore,  we  have  the  fact  of  the 
bill  being  dishonoured,  and  of  the  drawer's  being  informed  of  the 
acceptor's  incapacity  to  pay,  as  being  established,  and  that  the 
drawer  is  looked  to  for  payment.  And,  when  the  plaintiff,  in  reply 
to  the  communication  so  made  to  him,  says,  "  I  will  see  Mr. 
Richardson  about  it,"  I  think  no  jury  could  come  to  any  other 
conclusion  than  that  he  considered  and  accepted  it,  as  it  evidently 
was  intended,  as  a  notice  of  dishonour.  The  notice  not  being  in 
writing,  the  jury  were  not  restricted  to  the  precise  form  of  words 
in  which  the  notice  is  given.  It  was  competent  to  them  to  assume, 
and  it  was  properly  left  to  them  to  infer  from  the  conversation 
deposed  to,  that  the  plaintiff  had  had  notice  of  dishonour,  and 
that  he  would  be  looked  to  for  payment  of  the  bill, — which  is  the 
material  part  of  the  notice.  I  therefore  think  there  should  be 
no  rule. 

Williams,  J.: 
I  am  of  the  same  opinion.     It  is  clear,  from  the  plaintiff's 

(1)  8  Car.  &  P.  355.  (3)  2  Q.  B.  388 ;  2  Gale  &  D.  1 16. 

(2)  1  Man.  &  G.  76 ;  1  Scott,  N.  fi.  (4)  Jervis,  Ch.  J.,  and  Cresswell,  J., 
180.                                                               sat  at  the  Court  of  Criminal  Appeal. 
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Metcalke  saying,  in  answer  to  the  clerk's  communication,  that  he  would  see 
Richardson.  Eichardson  about  it,  that  he  understood  and  accepted  it  as  a  notice 
of  dishonour.  There  is  no  real  ground  for  doubting  that  the 
evidence  amounts  to  information  given  to  the  plaintiff  that  the 
bill  had  been  duly  presented  and  dishonoured,  and  that  he  would 
be  looked  to  for  payment. 

.  Rule  refused. 


1862.       WHITE  v.  MOKRIS,  GIBSON,  WHEATLEY,  TAYLOR, 
Ja—  and  THOMPSON. 

r  1015  ]  (11C.  B.  1015-1035;  S.  C.  21  L.  J.  C.  P.  185;  16  Jur.  500.) 

Where  goods  are  assigned  as  security  for  an  advance  of  money,  upon 
trust  to  permit  the  assignor  to  remain  in  possession  of  them  until  default 
in  payment  at  the  time  stipulated,  and  upon  further  trust  to  sell  them  upon 
such  default  being  made, — the  assignee  has  a  sufficient  possession  to  enable 
him  to  maintain  trespass  against  a  wrongdoer  (I). 

Such  an  assignment,  though  void  as  against  creditors,  is  good  as  between 
the  parties,  and  as  between  either  party  and  a  stranger  (2). 

A  bailiff  of  a  county  court  claiming  to  seize  goods  on  behalf  of  a 
judgment  creditor,  is  a  stranger  within  that  rule,  unless  he  proves  the 
legal  authority  under  which  he  seized  on  behalf  of  such  creditor,  viz.  the 
judgment. 

In  trespass  against  an  execution  creditor  and  a  bailiff  of  a  county  court, 
for  seizing  goods  under  such  circumstances,  the  plaintiff  put  in  the  warrant 
of  execution,  with  the  indorsement  thereon  by  the  officer  that  he  had  taken 
the  goods  under  it :  Held,  that  the  bailiff,  as  well  as  the  execution  creditor, 
was  bound  to  prove  the  judgment;  and  that  the  warrant,  reciting  the 
judgment  (though  put  in  by  the  plaintiff)  was  no  evidence  of  such 
judgment. 

Held  also,  that  the  circumstance  of  the  bailiff's  having,  in  taking  the 
goods,  acted  under  an  indemnity  from  the  execution  creditor,  did  not 
deprive  him  of  the  protection  of  the  138th  section  of  the  County  Court  Act, 
9  &  10  Yict.  c  95,  which  entitles  him  to  a  notice  of  an  action  for  anything 
done  by  him  in  pursuance  of  the  Act  (3). 

This  was  an  action  of  trespass  for  taking  certain  goods  alleged 
to  belong  to  the  plaintiff. 

The  three  first-named  defendants,  Morris,  Gibson,  and  Wheatley, 
pleaded  Not  guilty,  and  Not  possessed. 

The  defendants  Taylor  and  Thompson  (the  former  of  whom  was 
the  high  bailiff  and  the  latter  an  under-bailiff  of  the  county  court 
of  Sunderland),  pleaded  :  first,  Not  guilty  ;  secondly,  Not  possessed ; 
thirdly,  that  the  alleged  trespasses  were  committed  in  pursuance 

(1)  See  Barker  v.  Furlong  [1891]  2  (3)  Eepealed  by  51  &  52  Vict,  c  43, 
Ch.  172,  60  L.  J.  Ch.  368.—  J.  G.  P.  s.    188:    see  the    Public   Authorities 

(2)  See  the  Bills  of  Sale  Acts,  1878  Protection  Act,  1894  (56  &  57  Yict. 
and  1882.^J.  O.  P.  c.  61).-nT.  G.  P. 
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of  the  County  Courts  Act,  9  &  10  Vict.  c.  95  (l),  and  that  no  notice       Whitb 
of  action  had  been  given  to  them  under  s.  188 ;  [fourthly],  that  the      mobbis. 
alleged  trespasses  were  committed  in  pursuance  of  the  9  &  10  Vict. 
c.  95  (l),  and  that  the  action  was  not  commenced  within  three 
calendar  months  next  after  the  supposed  cause  of  action  accrued. 

Upon  each  of  these  pleas  issue  was  taken. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Assizes  at 
Durham.  The  facts  which  appeared  in  evidence  were  as  follows : 
One  Robinson,  who  had  carried  on  business  as  a  draper  at 
Sunderland,  becoming  insolvent,  assigned  all  his  household  furni- 
ture and  stock  in  *trade  to  trustees  for  the  benefit  of  his  creditors.  [  *ioi6  ] 
The  trustees  took  possession,  and  sold  the  goods  to  Robinson  and 
one  Story,  the  latter  of  whom  paid  for  them  partly  in  money  and 
partly  by  bills.  The  bills  becoming  due,  and  Story  being  unable 
to  meet  them,  the  present  plaintiff,  White,  agreed  to  lend  Robinson 
and  Story  1202.  upon  the  security  of  the  goods  in  question ;  and 
the  goods  were  accordingly  assigned  to  White  by  a  deed  bearing 
date  the  11th  of  October,  1850. 

By  this  deed,  which  recited  the  agreement  for  the  loan,  Robinson 
and  Story  covenanted  to  pay  White  the  1202.  on  a  given  day,  with 
interest  in  the  meantime  at  the  rate  of  11.  per  cent,  per  annum, 
and  assigned  to  White  all  the  goods  in  a  certain  shop  and  dwelling- 
house  (the  goods  in  respect  of  which  this  action  was  brought),  to 
hold  to  White,  his  executors,  administrators,  and  assigns,  as  his 
and  their  own  proper  goods  and  chattels, — upon  trust  to  permit  and 
suffer  Robinson  and  Story,  their  executors,  administrators,  and 
assigns,  to  hold  the  goods  and  premises  assigned  until  payment  of 
the  money  which  should  become  due  under  the  deed  should  be 
demanded,  and  with  a  power  to  White  to  sell  upon  default  in 
payment.  This  deed  was  left  upon  the  premises  in  the  hands  of 
one  of  Robinson  and  Story's  shopmen. 

Morris,  Gibson,  and  Wheatley,  who  were  manufacturers  at  Man- 
chester, were  creditors  of  Robinson  at  the  time  of  the  first  assign- 
ment. They  declined  to  concur  in  that  deed,  and,  after  the  trustees 
had  sold  the  property  to  Robinson  and  Story,  they  sued  Robinson 
in  the  Sunderland  county  court,  and  obtained  a  judgment  against 
him.  Execution  having  issued  upon  that  judgment,  Taylor,  the 
high  bailiff,  and  Thompson,  the  under-bailiff,  of  the  county  court, 
entered  upon  the  premises  for  the  purpose  of  seizing  the  goods; 

(1)  Bepealed  by  51  &  52  Vict.  c.  43,  Protection  Act,  1894  (56  &  57  Vict, 
s.   188  :    see  the   Public  Authorities     c.  61).— J.  G.  P. 
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White       but,  on  finding  that  the  goods  had  been  assigned  to  White,  they 
Morris.      withdrew.     Subsequently,  however,  upon  receiving  an  indemnity 
I  *ioi7  ]      *from  the  execution  creditors,  they  re-entered,  and  seized  and  sold 
the  goods. 

The  only  evidence  of  the  seizure  and  sale,  was,  the  production 
of  the  writ  or  mandate  directed  to  the  high-bailiff,  with  his 
indorsement  of  the  levy  thereon. 

It  was  submitted,  on  the  part  of  the  plaintiff,  that  the  execution 
creditors  were  not  in  a  position  to  contest  the  validity  of  the 
assignment,  without  first  proving  the  judgment,  inasmuch  as  the 
statute  IS  Eliz.  c.  5,  only  makes  the  conveyance  void  as  against 
creditors ;  and  that  Taylor  and  Thompson,  having  acted  under  an 
indemnity,  were  not  entitled  to  the  protection  of  the  9  &  10  Vict, 
c.  95,  s.  188. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  or  not  the 
mortgage  to  White  was  a  bond  fide  transaction,  and  also  whether 
Taylor  and  Thompson  were  indemnified,  and  whether,  though 
indemnified,  they  acted  bond  fide,  believing  that  they  were 
authorised  to  do  as  they  did  under  the  statute. 

The  jury  found  that  the  transaction  was  not  bond  fide  ;  and  that 
Taylor  and  Thompson  were  indemnified;  but  that  they  acted 
bond  fide. 

The  learned  Judge  directed  the  verdict  to  be  entered  for  Morris, 
Gibson,  and  Wheatley,  on  both  issues  ;  and,  as  against  Taylor  and 
Thompson,  for  the  plaintiff  on  the  first  issue,  and  for  those 
defendants  upon  all  the  other  issues, — reserving  to  the  plaintiff  leave 
to  move. 

Watson,  in  Michaelmas  Term  last,  accordingly  moved  for  a 
rule  to  show  cause  why  a  verdict  should  not  be  entered  for  the 
plaintiff  upon  all  the  issues,  with  damages  85Z.  or  552.  as  the  Court 
might  think  fit ;  or  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  evidence.  He  submitted,  that,  the  assignment  not 
being  in  any  event  void  except  as  against  creditors,  the  three  first- 
[  *1018  ]  named  defendants  were  bound  to  show  that  they  were  ^creditors, 
by  producing  the  judgment, — citing  Lake  v.Billers  (l)  and  Martyn  v. 
Podger  (2). 

(Maulb,  J. :  Where  you  have  recourse  to  the  statute  to  avoid  the 
conveyance,  you  must  show  that  you  are  a  creditor.  But,  here, 
the  jury  found  that  the  whole  was  a  sham.) 

(1)  1  Ld.  Ray.  733.  (2)  5  Burr.  2631. 


Whit* 
t. 

M  OR  BIS. 
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There  was  no  evidence  to  warrant  that. 

(Maulb,  J.,  referred  to  Glare  v.  Wentworth(i).) 

As  the  officers  acted,  not  under  the  authority  of  the  statute,  but 
under  the  indemnity  they  had  received,  and  thereby  identified 
themselves  with  the  parties,  it  was  not  competent  to  them  to  claim 
the  protection  of  the  statute.  In  Bradley  v.  Carr  (2),  it  was  held 
that  the  steward  of  a  court  baron  is  a  judicial  officer,  and  therefore 
is  not  responsible  for  the  acts  of  the  regular  bailiffs  of  the  Court  to 
whom  process  is  directed ;  but  that  he  is  responsible  where  he 
directs  the  process  to  bailiffs  specially  nominated  by  the  party  who 
sues  it  out,  taking  an  indemnity. 

( Jervis,  Ch.  J. :  Do  you  mean  to  lay  it  down  as  a  proposition  of 
law,  that  a  man  cannot  act  bond  fide  if  he  is  indemnified?) 

Certainly. 

(Jervis,  Ch.  J. :  I  cannot  see  why  the  officer  is  to  be  deprived  of 
a  right  which  the  statute  has  given  him,  because  he  has  taken  an 
indemnity.  Suppose  the  statute  had  said  that  the  officer  should 
have  double  costs ;  according  to  your  argument,  he  would  lose  them 
if  he  were  indemnified.) 

Undoubtedly. 

(Jebvis,  Ch.  J. :  That  would  be  in  effect  repealing  the  statute.) 

Being  indemnified,  the  officers  were  not  acting  under  the  statute 
at  all. 

(Jervis,  Ch.  J. :  The  jury  find  that  they  were.) 

A  rule  nisi  having  been  granted, 

Knowles  and  Chandler,  for  the  execution  creditors,  and  Hugh 
Hill,  for  Taylor  and  Thompson,  showed  cause : 

This  rule  was  obtained  mainly  upon  the  ground  *that  the  judg-  [  now  ] 
ment  was  not  put  in,  and  that  it  was  not  open  to  the  defendants  to 
contend  that  the  deed  was  void  on  the  ground  of  fraud,  unless  the 
parties  setting  up  the  fraud  were,  as  represented,  creditors.  But 
there  is  another  point  which  may  be  more  conveniently  noticed 
first,  viz.  that  the  plaintiff  could  not  set  up  the  deed,  even  if  it 

(1)  6  a  B.  173,  n.  (2)  3  Man.  &  G.  221 ;  3  Scott,  N.  E. 

521. 
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White  were  a  valid  deed,  for,  the  plaintiff  had  not  such  a  possession  of  the 
MoBKis  goods  in  question  as  to  entitle  him  to  maintain  this  action.  Bradley 
v.  Copley  (l)  goes  further  than  is  necessary  for  the  decision  of  this 
case.  There  A.,  being  indebted  to  B.,  by  a  bill  of  sale,  which  was 
found  to  have  been  bond  fide  executed,  conveyed  to  him  all  his  stock 
in  trade,  household  furniture,  <fcc.,  absolutely.  The  bill  of  sale 
(which  was  under  seal)  contained  a  covenant  by  A.  to  pay  the  debt 
on  demand,  and  a  proviso  for  redemption  on  payment  of  the  debt 
and  interest  on  demand,  and  a  further  proviso  that  the  assignor 
should  continue  in  possession  until  default.  The  goods  having  been 
subsequently,  and  before  any  demand  made  by  B.,  seized  by  the 
sheriff  under  &Ji.fa.  upon  a  judgment  entered  up  against  A.  on  a 
warrant  of  attorney, — it  was  held  that  B.  had  not  such  a  right  of 
immediate  possession  as  to  entitle  him  to  maintain  trover  against 
the  sheriff.  Tindal,  Ch.  J.,  says:  "Ever  since  the  case  of  Gordon  v. 
Harper  (2),  1  take  the  rule  to  have  been,  that,  to  entitle  a  party  to 
maintain  trover,  he  must  have  the  right  of  possession,  as  well  as 
the  property  in  the  goods  sought  to  be  recovered.  That  case  has 
been  followed  by  many :  and  1  am  unable  to  distinguish  it  from  the 
present  case,  except  in  this,  that  there  the  right  of  the  landlord  to 
the  possession  of  the  goods  was  postponed  for  a  certain  and  definite 
time,  whereas  here  the  goods  were  to  revert  to  the  plaintiffs  at  an 
uncertain  time,  viz.  on  default  of  Boulton  (the  assignor)  in  payment 
[  #1020  ]  of  the  debt  on  demand.  *When  the  conversion  complained  of 
took  place,  the  plaintiffs  were  not  in  a  situation  to  require  possession 
of  the  goods.  I  therefore  think  the  case  is  governed  by  Gordon  v. 
Harper,  and  that  the  plaintiffs  are  not  entitled  to  maintain 
trover."  And  the  other  Judges  expressed  themselves  in  similar 
terms. 

(Maule,  J. :  In  that  case,  the  right  of  possession  came  by  way  of 
proviso:  here,  the  deed  assumes  to  give  the  assignee  immediate 
possession  of  the  goods,  upon  trust.) 

In  Bradley  v.  Copley,  all  the  words  were  words  of  absolute  assign- 
ment :  this  amounts  to  a  contract  on  the  part  of  White  to  permit 
Bobinson  and  Story  to  have  a  possessory  title  to  the  goods,  until 
demand. 

(Maule,  J. :  To  have  and  enjoy  and  to  use  them  in  such  a  manner 
as  such  things  are  usable.) 

(1)  1  0.  B.  680.  (2)  4  E.  R.  369  (7  T.  E.  9). 
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Wheeler    v.   Montefiore  (l)  is    almost  identical   with    Bradley    v.       White 
Copley.     *     *     *  Mobbis. 

As  to  the  third  and  fourth  issues, — the  writ  was  put  in  by  the       [  1021  ] 
plaintiff  in  order  to  fix  the  high-bailiff.    It  recites  the  proceedings 
in  the  county  court,  and  then  states  the  mandate  :  as  against  the 
person  putting  it  in,  it  clearly  was  some  evidence  of  the  judgment. 
In  Lake  *v.  Billers  (2)  and  Martyn  v.  Podger  (s),  the  writ  was  put      [  M022  ] 
in  by  the  sheriff.    [They  cited  Betsey  v.  Windham  (4),  Haynes  v. 
Hayton  (5),  Goss  v.  Quinton(ti),  Olave  v.  Wentivorth  (7),  and  Ogden  v. 
Hesketh  (8).]     The  County  Court  Act,  9  &  10  Vict.  c.  95,  s.  94,  and       C 102*  ] 
the    rules   founded    thereon,   prescribe  the  form  of  the  writ  of 
execution,   which  recites  the  judgment.     And,   when   the  bailiff 
indorses  thereon  that  he  has  executed  the  writ,  he  must  be  supposed 
to  affirm  that  he  has  done  so  in  pursuance  of  the  judgment  therein 
recited. 

(Maulb,  J. :  He  affirms  that  the  writ  says  so,  not  that  the  fact 
is  so.) 

There  was  ample  evidence  to  show  the  deed  fraudulent,  and  there- 
fore proof  of  the  judgment  was  unnecessary. 

The  jury  found  that  Taylor  and  Thompson  were  indemnified ; 
but  that  they  acted  bona  fide  under  a  belief  that  they  were 
authorised  by  the  statute  in  seizing  the  goods.  There  is  nothing 
inconsistent  in  that.  The  circumstance  of  their  having  taken  an 
indemnity  does  not  deprive  them  of  the  protection  of  the  Act. 
[They  cited  Booth  v.  Clive  (9).]  Bradley  v.  Carr  (io),  which  was  cited  E 1025  ^ 
on  moving,  has  no  application  here:  there,  the  process  was 
directed  to  special  bailiffs ;  the  indemnity  altered  the  position  of 
the  parties ;  here,  it  did  not. 

Watson  and  Seymour,  in  support  of  the  rule : 

Watson  v.  Macquire  (11)  is  an  authority  to  show  that  the  plaintiff 
here  had  a  sufficient  possession  of  these  goods  to  enable  him  to 
bring  trespass  against  a  wrongdoer.  The  deed  was  a  perfectly 
good  deed  as  between  the  parties.  It  was  only  void  as  against 
creditors.     The  defendants,  therefore,  could  only  justify  by  showing 

(1)  57  B.  B.  614  (2  Q.  B.  133).  (7)  6  Q.  B.  173,  n. 

(2)  1  Ld.  Bay.  733.  (8)  2  Car.  &  Kir.  772. 

(3)  5  Burr.  2631.  (9)  84  B.  B.  795  (10  0.  B.  827). 

(4)  66  B.  B.  3 :<6  (6  Q.  B.  166).  (10)  3  Man.  &  G.  221 . 

(5)  6  L.  J.  (O.  S.)  K.  B.  231.  (11)5  C.  B.  836. 

(6)  60  B.  B.  616  (3  Man.  &  G.  825). 
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Whitb       that  they  were  creditors,  or  that  they  represented  creditors.    They 
Morbis.      were  hound  to  show  the  judgment.    As  to  the  evidence  of  the 
judgment,  the  rule  deducible  from  all  the  cases,  is,  that,  where  the 
party  justifying  is  a  judgment  creditor,  he  must  prove  the  judg- 
ment ;  but  that  the  sheriff  does  enough  if  he  produces  the  writ, 
unless,  as  in  Bradley  v.  Carr,  he,  by  taking  an   indemnity,   so 
identifies  himself  with  the  judgment  creditor  as  to  place  himself 
in  the  same  position  with  him ;  and  then  he  is  bound  also  to  put  in 
the  judgment.     The  rule  is  thus  laid  down  in  1  Williams's  Saun- 
ders,  298,   u.  (e) :    "Where    the  defendant  justifies  under  final 
process,  there  is  a  well-known  distinction  between  the  cases  of  the 
party  to  the  suit  and  of  the  sheriff  or  his  officer,  that  the  former 
must  show  the  judgment  in  pleading  as  well  as  the  writ,  but  for  the 
[  •1026  ]      latter  it  is  enough  to  *show  the  writ "  (l).     The  position  of  the  party 
is  altered  by  his  taking  an  indemnity.     *     *    Bessey  v.  Windham  (2) 
has  never  been  considered  a  satisfactory  decision.      Assuming, 
however,  that  it  is  good  law,  all  it  amounts  to  is  this, — that,  if  the 
plaintiff  puts  in  the  warrant,  to  connect  the  officer  with  the  sheriff, 
he  makes  it  evidence  of  the  statement  contained  in  it,  viz.  that  he 
acted  under  a  writ:    nothing  more.     The  cases  of  Haynes  v. 
[  #1027  ]      Hayton  (3)  and  Ooss  v.  Quinton  (4),  *upon  which  the  Court  profess 
to  ground  their  decision,  proceeded  upon  a  totally  different  principle. 
By  putting  in  the  writ,  how  can  the  plaintiff  be  said  to  admit  that 
everything  stated  therein  is  true?     In  the  case  of  admissions, 
however,  it  would  manifestly  be  unjust  if  a  party  were  to  be  per- 
mitted to  use  half  and  reject  the  rest.     Glave  v.  Wentworth  (5)  is  in 
point.     *     *    Kine  v.  Evershed(e)9  Hughes    v.  Buckland(1),  and 
Booth  v.  Clive  (8),  show  that  it  was  a  question  entirely  for  the  jury, 
whether  the  officers  acted  bond  fide  in  the  reasonable  belief  that  they 
were  acting  in  pursuance  of  the  statute.    It  was  quite  clear  here  that 
they  would  not  have  executed  the  writ  at  all  unless  indemnified  : 
they  were  acting,  therefore,   under  the  indemnity,  and  not  in 
pursuance  of  the  Act. 

Jbbvis,  Gh.  J.: 

I  am  of  opinion  that  the  verdict  as  delivered  at  the  trial  cannot 
stand ;  but  that  this  rule  ought  not  to  be  made  absolute  in  the 

(1)  Citing    Andrews   v.    Mam's,   2  (6)  6  Q.  B.  173,  n. 
a  B.  17.  (6)  10  a  B.  143. 

(2)  66  E.  E.  336  (6  Q.  B.  166).  (7)  71  B.  B.  701  (15  M.  &  W.  346). 

(3)  6  L.  J.  (O.  S.)  K  B.  231.  (8)  84  B.  B.  795  (10  C.  B.  827). 

(4)  60  B.  R  616  (3  Man.  &  G.  825). 
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terms  in  which  it  was  moved,  but  must  be  modified.     The  first       Whitk 

v. 

point  urged  by  *Mr.  Hill,  upon  the  plea  of  Not  possessed,  is  Morris. 
applicable  to  both  classes  of  defendants.  He  contended  that  no  [  *1028  3 
present  possession  of  the  goods  in  question  passed  to  the  plaintiff 
under  the  deed  of  assignment  of  the  11th  of  October,  1850,  sufficient 
to  entitle  him  to  maintain  this  action ;  and,  in  support  of  this  view, 
he  relied  upon  the  cases  of  Bradley  v.  Copley  and  Wheeler  v. 
Montefiore.  But  a  comparison  of  the  deeds  in  those  cases  with  the 
language  of  the  deed  here,  will  show  that  they  have  no  application. 
Here,  a  right  to  the  possession  did  pass  to  the  plaintiff  by  the  deed, 
though  it  was  incumbered  with  a  trust,  but  which  trust  is  quite 
consistent  with  the  right  to  the  possession  remaining  in  the  plaintiff. 
In  the  cases  cited,  however,  instead  of  a  trust,  there  was  a  proviso 
to  the  effect,  that,  until  default  made,  the  assignors  should  have 
possession,  and  no  right  to  the  present  possession  passed  to  the 
assignees.  Those  cases,  therefore,  are  clearly  inapplicable.  This 
resolves  the  case  into  the  main  point  which  was  argued  by  Mr. 
Watson.  There  are  two  classes  of  persons  who  are  defendants 
here, — three,  viz.  Morris,  Gibson,  and  Wheatley,  who  were  plaintiffs 
in  the  Court  below,  and  two,  viz.  Taylor  and  Thompson,  who  were 
officers  of  the  county  court.  It  may  be  that  the  two  classes  of 
defendants  might  be  dealt  with  differently :  but  it  seems  to  me  that 
there  is  no  necessity  in  this  case  to  make  any  distinction  between 
them.  It  must  be  assumed  that  the  instrument  of  the  11th  of 
October,  1850,  was  intended  by  the  parties  to  operate  as  a  deed:  and, 
though  fraudulent  and  void  as  against  creditors  (as  the  jury  have 
found),  it  is  a  perfectly  good  deed  as  against  all  persons  except 
creditors.  It  is  an  established  rule  of  law,  never  doubted  until  the 
case  of  Bessey  v.  Windham,  that  the  mere  production  of  the  writ, 
and  nothing  more,  will  not  enable  the  sheriff  to  show  that  a  deed, 
good  as  against  all  except  creditors,  is  fraudulent  and  void.  He 
must  show  that  he  represents  *a  creditor.  For  this  purpose,  the  [  *1029  ] 
bare  production  of  the  writ  is  not  enough .  The  writ  merely  authorises 
and  directs  the  sheriff  to  do  a  certain  act,  and  his  indorsement  or 
return  thereon  is  a  mere  statement  that  he  has  done  as  he  was 
directed.  There  is  no  statement  that  a  judgment  exists ;  but  only 
that  somebody  says  that  a  judgment  has  been  obtained.  I  think 
that  the  production  by  the  plaintiff  of  the  writ  in  this  case,  was  not 
evidence  for  the  defendants  that  a  judgment  existed.  I  am  aware, 
that,  in  coming  to  this  conclusion,  we  cannot  avoid  conflicting  with 
the  decision  of  the  Court  of  Queen's  Bench  in  Betsey  v.  Windham, 
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White  where  it  was  held  that  the  officer  was  protected  by  the  warrant, 
Mobbis.  although  there  was  no  evidence  of  the  existence  of  any  judgment. 
It  is  true  that  Lake  v.  Bitters  and  Martyn  v.  Podger  were  cited  upon 
the  argument  of  that  case.  But  it  is  equally  true  that  there  is  no 
reference  to  either  of  them  in  the  judgment;  nor  anything  to  indi- 
cate that  the  Court  intended  to  overrule  them.  I  am  also  sorry  to 
say,  that,  in  holding  as  we  do  in  this  case,  we  are  apparently  con- 
flicting with  the  decision  of  the  Queen's  Bench  in  Bessey  v.  Windham, 
upon  the  other  point.  But  that  will  not  affect  our  decision.  That 
case  proceeded  on  the  ground  of  admissions  of  the  party:  bat, 
whether  it  proceeded  upon  a  correct  application  of  the  principle  of 
admissions  by  parties,  I  will  not  stop  to  inquire.  I  think  that  rule 
is  not  applicable  here.  The  officer  is  only  interested  in  discussing 
whether  there  is  a  writ  or  not :  it  is  immaterial  to  him  whether 
there  is  a  judgment  or  not.  He,  therefore,  cannot  be  taken  to  have 
made  a  declaration  at  the  time,  of  the  existence  of  a  judgment.  I 
think,  that,  to  entitle  the  defendants  in  this  case  to  dispute  the  title 
of  the  plaintiff,  they  were  bound  to  do  more  than  produce  the  writ; 
they  ought  to  have  produced  and  proved  the  judgment.  The  plain- 
tiff, therefore,  was  entitled  to  the  verdict  upon  the  second  issue,  of 
T  *io30  ]  Not  possessed,  as  against  *all  the  defendants.  With  regard  to  the 
issues  upon  the  third  and  fourth  pleas  of  Taylor  and  Thompson, 
the  jury  found  that  the  officers  were  acting  bond  fide  under  a  belief 
that  they  were  authorised  by  the  County  Court  Act.  That  finding 
is  consistent  with  the  decision  of  this  Court  in  Booth  v.  Clive, — where, 
in  an  action  upon  the  case  against  a  Judge  of  a  county  court  for 
making  an  order  for  committing  the  plaintiff  to  gaol  for  disobedience 
of  an  order  for  payment  of  certain  instalments,  after  due  service 
upon  him  of  a  writ  of  prohibition,  the  jury  were  told,  that,  if  the 
defendant  acted  under  a  bond  fide  belief  that  his  duty  as  Judge  of 
the  county  court  rendered  it  incumbent  on  him  to  do  so  notwith- 
standing the  prohibition,  the  act  must  be  considered  as  done  in 
pursuance  of  the  County  Court  Act,  and  he  was  entitled  to  notice  of 
action :  and  it  was  held  that  this  was  no  misdirection.  How  can 
the  circumstance  of  their  taking  an  indemnity  show  that  the  officers 
were  not  acting  in  pursuance  of  the  statute  ?  It  is  undoubtedly  a 
fact  in  the  case :  but,  notwithstanding  that  fact,  the  jury  were  well 
warranted  in  finding  that  they  were  bond  fide  acting  in  pursuance 
of  the  Act,  and  therefore  they  were  entitled  to  a  notice  of  action,  as 
well  as  to  the  other  advantages  given  to  them  by  the  188th  section 
of  the  9  &  10  Vict.  c.  95. 
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The  rule  must  therefore  be  made  absolute,  to  enter  the  verdict       White 
for  the  plaintiff  on  the  first  and  second  issues  as  against  all  the      Morris. 
defendants,  and  for  the  defendants  Taylor  and  Thompson  on  the 
third  and  fourth. 

Maulk,  J. : 

I  am  of  the  same  opinion.  As  to  the  plaintiff's  not  being 
possessed,  the  distinction  between  this  case  and  those  relied  on  by 
Mr.  Hill  has  been  pointed  out  by  the  Lord  Chief  Justice  in  a 
manner  quite  satisfactory  to  my  mind.  The  deed  was  one  under 
which  the  plaintiff  was  bound  to  take  possession  of  the  goods 
assigned,  for  the  purpose  of  enabling  him  to  perform  the  *  trusts.  [  *io*i  1 
The  main  question  is,  whether  the  defendants  Taylor  and  Thompson 
were  shown  to  have  acted  under  a  judgment.  Now,  all  that  is 
shown,  is,  an  indorsement  by  one  of  them  on  the  back  of  the  process 
of  execution,  stating  that  he  has  executed  it.  It  is  said  that  the 
writ  having  been  produced  by  the  plaintiff,  with  the  indorsement 
upon  it,  was  sufficient  proof  of  the  matters  of  fact  stated  in  the  writ; 
and  cases  were  cited  in  which  it  has  been  held,  that,  where  a  state- 
ment made  in  writing,  or  a  conversation,  by  a  party  to  a  suit,  is 
given  in  evidence,  the  opposite  party  is  entitled  to  have  the  whole 
context  given  in  evidence.  That  constantly  occurs  in  cases  of  con- 
versations. But  the  question  here  is,  whether  there  is  any  statement 
of  a  matter  of  fact,  of  which  statement  the  writ  forms  a  part.  Now, 
the  officer,  in  saying  "  I  executed  the  within  writ,"  simply  says,  "  I 
took  the  goods,  and  I  took  them  in  consequence  of  having  received 
this  writ."  He  cannot  be  considered  as  thereby  affirming  that  there 
is  a  judgment.  So,  where  a  sheriff  grants  a  warrant,  in  which  he 
recites  a  writ ;  all  the  sheriff  says,  is,  "  I  order  you  to  take  the 
goods  by  virtue  of  a  writ  to  me  directed.'1  He  does  not  mean  to 
assert,  nor  does  he  assert,  that  that  which  is  stated  in  the  writ  is 
true.  He  makes  no  affirmation  by  his  conduct  as  to  the  truth  of 
the  matters  stated  in  the  writ.  That  certainly  brings  us  into  con- 
flict with  Bessey  v.  Windham.  That  was  an  action  of  trespass 
against  a  sheriff  for  seizing  goods.  The  defence  was,  that  the  goods 
were  not  the  goods  of  the  plaintiff  as  against  the  execution  creditor, 
the  assignment  under  which  the  plaintiff  claimed  them  being 
fraudulent  and  void  as  against  creditors.  On  the  part  of  the 
plaintiff,  it  was  objected  that  the  defendant  did  not  show  that  he 
acted  for  a  creditor ;  for  that,  in  order  to  show  that,  he  was  bound 
to  prove  the  judgment  and  the  writ.    The  warrant  was  produced, 


864  1852.     C.  P.     11  C.  B.  1081—1038.  [r.r. 

White  but  not  the  writ;  but,  as  the  warrant  recited  the  writ,  *the  Court 
Morbis.  held  that  there  was  some  evidence  of  the  writ.  They  do  not  go  on 
[  no32  ]•  to  say,  that,  if  you  produce  the  writ  and  the  warrant,  you  must 
prove  the  judgment:  there  was  no  necessity  for  going  into  that 
distinction.  It  was  a  necessary  step  there  to  found  the  defence,  to 
prove  the  writ :  and  the  Court  held,  that  the  production  of  the 
warrant  was  some  evidence  of  the  writ,  because  the  warrant  recited 
it.  They  said  this  upon  the  authority  of  Haynes  v.  Hayton  and 
Goss  v.  Quinton.  In  the  former  of  these  cases,  the  under  sheriff's 
letter,  in  which  he  admitted  that  he  had  received  a  certain  sum  of 
money,  was  put  in  for  the  purpose  of  proving  that  he  had  received 
the  money ;  and  it  was  held,  that  the  letter  was  also  evidence  of  the 
facts  therein  stated  which  tended  to  excuse  the  under-sheriff.  That 
is  perfectly  simple,  and  quite  conformable  to  the  general  rule.  In 
Goss  v.  Quintan,  we  held,  that  the  plaintiffs,  who  were  assignees  of 
a  bankrupt,  by  offering  the  defendant's  examination  as  evidence 
that  he  took  certain  property,  thereby  made  his  cross-examination 
evidence  in  the  cause,  in  which,  in  answer  to  a  question  put  to  him 
by  his  own  attorney,  he  stated  that  he  had  purchased  the  property 
under  a  written  agreement, — without  producing  or  accounting  for 
such  agreement,  and  without  notice  to  produce  it.  The  evidence  in 
both  these  cases  was  offered  as  proof  of  the  matters  of  fact  stated 
in  the  documents :  but,  in  Bessey  v.  Windham,  the  warrant  was  not 
offered  as  proof  of  any  matter  of  fact  therein  affirmed :  all  it  was 
offered  as  proof  of,  was,  that  the  sheriff  ordered  the  goods  to  be 
seized,  and  that,  at  the  time  he  did  so,  he  affirmed  that  he  had  a 
writ.  The  warrant  was  merely  in  the  nature  of  a  declaration 
accompanying  an  act,  but  not  evidence  of  the  truth  of  that  declara- 
tion. A  person  takes  my  goods,  and  says,  while  taking  them,  that 
they  are  not  my  property:  I  may  prove  what  he  says,  without 
giving  any  proof  of  the  matter  of  fact  so  affirmed.  This  distinction 
[  *J033  ]  seems  *to  have  been  overlooked  by  the  Court  of  Queen's  Bench  in 
Bessey  v.  Windham :  and  that  case  is  directly  opposed  to  Glare  v. 
Wentworth,  where  it  can  hardly  be  supposed  the  point  could  have 
been  overlooked.  That  was  an  action  of  trover  against  the  sheriff 
for  taking  goods  which  the  plaintiff  claimed  under  an  assignment 
similar  to  that  in  the  present  case.  The  plaintiff  put  in  the  warrant, 
which  recited  the  writ.  It  was  argued  there,  that,  to  ground  the 
defence — which  was,  that  the  assignment  was  colourable  and  void 
as  against  creditors, — the  writ  ought  to  have  been  put  in,  to  show 
that  the  sheriff  was  acting* for  a  creditor.    It  was  not  contended 
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that  the  judgment  also  should  have  been  put  in ;  it  may  be  that  it  White 
might  have  been  arguable  that  the  judgment  was  not  necessary  in  Morris. 
that  case.  Parke,  B.,  ruled,  that,  the  assignment  being  good  as 
between  the  parties,  and  void  only  as  against  creditors,  the  writ 
itself  must  be  produced,  otherwise  the  sheriff  was  a  wrong-doer: 
and  he  directed  a  verdict  to  be  entered  for  the  plaintiff.  That 
direction  was  clearly  wrong  if  the  decision  in  Bessey  v.  Windham 
was  right.  In  the  ensuing  Term,  Baines,  for  the  defendant, 
acquiescing  in  the  ruling  of  Parke,  B.,  moved  for  a  new  trial,  upon 
affidavits  of  surprise.  That  case  clearly  shows  that  the  mere 
recital  of  the  writ  in  the  warrant  will  not  do.  The  statement  of 
the  defendant,  that  he  executed  the  writ,  is  no  proof  that  there  was 
a  judgment.  I  therefore  think  the  plaintiff  in  this  case  was  entitled 
to  a  verdict  upon  Not  possessed. 

As  to  the  other  point,  it  is  said  that  the  defendants  Taylor 
and  Thompson  could  not  claim  the  protection  of  the  County 
Court  Act,  because  they  had  taken  an  indemnity.  I  concur  with 
the  Lord  Chief  Justice  in  thinking  that  that  circumstance  is  not 
inconsistent  with  the  finding  of  the  jury,  that  the  officers  bond  fide 
acted  in  pursuance  of  the  statute ;  and  that,  upon  the  whole,  the 
rule  should  be  modified  in  the  way  he  has  suggested. 

CrE88WBIjL,  J.  :  [  1034  ] 

I  am  of  the  same  opinion.  The  assignment  was  clearly  an 
operative  assignment  as  between  the  parties :  it  was  intended  to 
convey  the  legal  property  in  the  goods  to  the  plaintiff,  subject  to 
the  trusts.  I  can  understand  that  parties  may  go  through  the 
ceremony  of  executing  a  thing  which  is  not  intended  to  operate  as 
a  deed.  But  it  is  not  suggested  that  that  is  the  case  here.  This 
assignment  can  only  be  disputed  by  creditors.  To  show  that  the 
three  first-named  defendants  w$re  creditors,  it  was  necessary  to 
prove  the  judgment.  The  writ  was  no  evidence  of  a  judgment. 
As  to  the  case  of  Bessey  v.  Windham,  I  am  rather  disposed  to  concur 
in  the  ruling  of  Parke,  B.,  in  Glave  v.  Wentworth :  the  recital  in 
the  warrant  was  no  proof  of  the  writ.  This,  therefore,  is  a  case 
in  which  the  issue  on  Not  possessed  should  have  been  found  against 
the  defendants,  the  plaintiff  having  proved  the  assignment,  and 
that  which  was  attempted  to  be  proved  on  the  other  side  being  no 
answer  at  all.  As  to  the  other  issues,  the  only  evidence  to  show 
that  the  officers  were  not  acting  in  pursuance  of  the  statute,  was, 
the  fact  of  their  having  taken  an  indemnity.    But  that  fact  was 
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White  really  entitled  to  little  or  no  weight.  Mr.  Watson  complains,  that, 
Morris.  if  the  defendants  had  given  him  a  reply,  he  could  have  produced 
such  an  impression  upon  the  jury  as  to  the  other  issues,  that  he 
would  have  secured  a  verdict  on  these  also.  All  I  can  say  to  that, 
is,  that,  if  he  had  done  so,  he  would  have  misled  the  jury.  I  think 
the  rule  will  be  properly  disposed  of  in  the  way  suggested. 

Williams,  J. : 

I  am  of  the  same  opinion.  In  deciding  as  we  do,  I  think  the 
Court  are  only  reverting  to  the  doctrine  which  has  been  long 
established,  that,  where  the  plaintiff  is  any  other  than  the  execu- 
tion debtor,  the  sheriff  can  only  justify  the  seizure  by  showing  the 
judgment  as  well  as  the  writ.  It  cannot  be  denied  that  this  decision 
f  ♦loss  ]  *j8  directly  opposed  to  that  of  the  Court  of  Queen's  Bench  in  Bessey 
v.  Windham.  I  think  that  was  a  mistaken  decision :  it  proceeds 
upon  the  erroneous  assumption  that  the  production  of  the  writ  is 
sufficient  evidence  of  the  judgment.  Lord  Denman,  in  giving  the 
judgment,  does  not  advert  to  Lake  v.  BxUers  or  Martyn  v.  Podger, 
both  of  which  directly  conflict  with  Bessey  v.  Windham.  I  do  not 
think  it  necessary  to  consider  whether  the  Court  of  Queen's  Bench 
were  right  upon  the  second  point  in  that  case.  The  question  here, 
is,  whether  there  was  sufficient  evidence  of  the  judgment.  I  think 
it  is  quite  clear  there  was  not.  Upon  the  other  issues,  I  concur 
with  what  has  fallen  from  the  rest  of  the  Court. 

Rule  absolute,  to  enter  the  verdict  for  the  plaintiff  on 
the  second  issue  (without  damages ;  as  to  the  rest, 
rule  discharged). 


W5?,  DOE  d.  KICHAKDS  v.  LEWIS. 

M—'  KICHABDS  v.  LEWIS. 

t 1086  ]      '  (11  0.  B.  1035—1062  ;  8.  C.  20  L.  J.  0.  P.  177 ;  15  Jur.  512.) 

A  secret  settlement  made  by  a  woman  whilst  under  treaty  of  marriage, 
though  liable  to  be  set  aside  in  a  court  of  equity,  is  not  necessarily  void  in 
a  court  of  law. 

A.,  pending  a  treaty  of  marriage  between  her  and  B.,  without  B.'s  know- 
ledge, made  a  settlement  of  certain  leaseholds,  to  herself  for  life,  remainder 
to  C,  her  son  by  a  former  marriage,  remainder  over  to  D. :  Held,  that  this 
deed  was  not  avoided  by  the  marriage,  under  the  statute  27  Eliz.  o.  4,  the 
husband  not  taking  as  a  purchaser. 

The  deed  (the  execution  of  which  did  not  appear  to  have  been  attested) 
was  deposited  by  A.  and  C,  shortly  after  its  execution,  with  E.,  an 
attorney,  with  instructions  to  give  it  up  only  to  those  two  together.    After 
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the  death  of  A.'s  husband,  A.  and  0.  went  together  to  E.,  and  got  back  the 
deed.  A.  died.  In  an  ejectment  brought  by  one  claiming  under  C.  against 
one  claiming  under  a  mortgage  from  A.f  it  was  proposed  to  give  secondary 
evidence  of  the  contents  of  this  deed,  upon  proof  that  an  unsuccessful 
search  for  it  had  been  made  at  the  house  of  A.,  and  upon  calling  one  of  the 
two  trustees  named  in  it,  who  stated  that  he  had  never  seen  or  heard  of  the 
deed :  Held,  that,  notwithstanding  the  circumstances  under  which  it  was 
executed,  the  deed  might  still  be  a  valid  deed ;  but  that  sufficient  search 
had  not  been  made  to  let  in  secondary  evidence  of  its  contents,  inasmuch 
as  no  inquiry  had  been  made  as  to  the  other  trustee. 

A  new  trial,  however,  was  granted,  upon  an  affidavit  of  surprise  in  this 
respect. 

Held  also,  that  declarations  made  by  A.  about  the  time  of  the  supposed 
execution  of  the  deed,  to  the  effect  that  she  had  given  the  property  to  her 
son,  reserving  only  a  life-interest  to  herself, — were  not  admissible,  as 
cutting  down  her  interest 

A  voluntary  settlement  made  after  marriage,  but  without  actual  fraud, 
whereby  a  chattel  interest  of  the  wife's  was  conveyed  in  trust  to  the  husband 
and  wife  for  their  joint  lives  and  the  life  of  the  survivor,  remainder  to  the 
wife's  son  by  a  former  marriage,  is  not  avoided  under  the  statute  27  Eliz. 
c.  4,  by  a  mortgage  made  by  the  wife  after  the  death  of  her  husband. 

Thbbb  two  actions  were  brought  to  try  the  title  to  certain 
leasehold  premises  at  Merthyr  Tydfil  and  Blaenant,  near  Aberdare, 
Glamorganshire. 

Doe  d.  Richards  v.  Lewis  was  an  action  of  ejectment  brought  to 
recover  possession  of  the  property,  and  was  tried  before  Talfourd,  J., 
at  the  last  Spring  Assizes  at  Monmouth. 

Richards  v.  Lewis  was  an  action  of  detinue  brought  to  recover 
the  title-deeds  of  the  same  property,  and  was  tried  before  Williams,  J., 
at  the  last  Spring  Assizes  at  Glamorgan. 

The  circumstances  out  of  which  the  actions  arose  were  as  follows : 

The  plaintiff,  Thomas  Richards,  who  was  a  seaman,  claimed  the 
property  in  right  of  his  wife,  whose  maiden  name  was  Emma  James, 
and  who,  on  the  27th  of  April,  1883,  married  one  Rhys  Morgan, 
after  whose  death  (which  took  place  on  the  31st  March,  1841,)  she, 
on  the  29th  of  May,  1841,  married  Thomas  Richards,  the  lessor 
of  the  plaintiff  in  the  ejectment,  and  plaintiff  in  the  action  of 
detinue. 

The  defendant  was  a  tradesman  residing  at  Merthyr  Tydfil,  who 
had  been  some  years  in  possession  of  the  property,  claiming  under 
a  mortgage  made  to  him  on  the  18th  of  December,  1840,  by  one 
Catherine  Saunders,  and  a  conveyance  made  to  him  in  1841  by  one 
Llewellyn  Jenkins. 

William  Joseph,  being  possessed  of  freehold  property  in  Mon- 
mouthshire, and  of  leasehold  property  in  Glamorganshire,  married 
Catherine  Morgan,  the  widow  of  *Llewellyn  Morgan,  by  whom  she 
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Dob  d.  had  a  eon,  RhyB  Morgan.    Catherine  also  had  an  illegitimate  son, 

v.  Llewellyn  Jenkins,  before  her  marriage  with  Morgan. 
bwi8.  Qn  ^e  23th  of  September,  1822,  a  lease  was  made  by  Samuel 

v.  and  Thomas  Bees  to  William  Joseph  and  Rhys  Morgan,  and  the 

Lbwis 

survivor,  for  the  lives  of  certain  persons  therein  named,  and  a 
sufficient  period  to  make  up  ninety-nine  years,  demising  to  them 
certain  leaseholds  in  Glamorganshire. 

William  Joseph  died  in  1826,  having  on  the  4th  of  November 
in  that  year  made  a  will  bequeathing  all  his  property  to  his  wife 
Catherine. 

On  the  26th  of  May,  1829,  Catherine  Joseph,  in  contemplation  of 
a  marriage  with  one  David  Saunders,  unknown  to  Saunders  made  a 
voluntary  settlement  conveying  the  leaseholds  to  Morgan  Williams 
and  John  Bruce  Fryce,  in  trust  for  herself  for  life,  then  for  Rhys 
Morgan  and  his  children,  and,  in  default  of  issue  of  Bhys  Morgan > 
to  her  illegitimate  son,  Llewellyn  Jenkins,  and  his  issue.  This 
deed  was  deposited  by  Catherine  Joseph  with  one  Thomas,  an 
attorney  at  Swansea,  with  instructions  to  give  it  up  only  to  herself 
and  Bhys  Morgan  together :  and  it  remained  in  Thomas's  posses- 
sion down  to  the  year  1841,  a  few  months  before  Catherine's  death 
(but  after  the  death  of  David  Saunders),  when  she  and  Bhys  Morgan 
together  obtained  it  from  him. 

The  marriage  between  Catherine  Joseph  and  David  Saunders 
took  place  on  the  9th  of  June,  1829. 

On  the  27th  of  April,  1833,  Bhys  Morgan  married  Emma  James, 
afterwards  the  wife  of  the  plaintiff. 

By  indenture  of  settlement  bearing  date  the  20th  of  March, 
1837,  between  David  Saunders  and  Catherine  his  wife,  of  the  first 
part,  Bhys  Morgan  of  the  second  part,  Thomas  Greenway  of  the 
third  part,  and  John  Howard  of  the  fourth  part, — reciting  that 
David  Saunders  and  Catherine  his  wife  were  seised  in  fee  in  her 
[  *1038  ]  right  of  *and  in  the  messuages,  <fec.,  thereby  released ;  and  were 
possessed  also  in  her  right  of  the  leasehold  premises  thereby 
assigned,  for  the  residues  of  the  several  terms  of  years  therein 
respectively;  and  that  they  had  determined  to  make  the  settle- 
ment of  the  freehold  and  leasehold  hereditaments  and  premises 
thereinafter  contained :  it  was  witnessed,  that,  in  pursuance  of  the 
said  determination,  and  in  consideration  of  the  love  and  affection 
which  the  said  David  Saunders  and  Catherine  his  wife  had  for 
Bhys  Morgan,  and  of  5s.  paid  to  them  by  him,  they,  the  said 
David  Saunders  and  Catherine  his  wife  conveyed  certain  freehold 
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property  therein  described  to  Thomas  Greenway  and  his  heirs,  to 
such  uses,  for  such  estates,  and  generally  in  such  manner  as  the  said 
Rhys  Morgan  should  by  any  deed  or  deeds  appoint,  and,  in  default 
of,  and  until,  and  subject  to,  such  appointment,  and  so  far  as  any 
such,  if  incomplete,  should  not  extend,  to  the  use  of  Rhys  Morgan 
and  his  assigns,  for  life;  and,  after  the  determination  of  that  estate 
by  any  means  in  his  life-time,  to  the  use  of  the  said  Thomas 
Greenway,  his  heirs  and  assigns,  during  the  natural  life  of,  and 
in  trust  for,  Rhys  Morgan ;  and,  after  the  determination  of  that 
estate,  to  the  use  of  the  said  Rhys  Morgan,  his  heirs  and  assigns, 
for  ever :  And  it  was  further  witnessed,  that,  in  pursuance,  &c, 
they  the  said  David  Saunders  and  Catherine  his  wife,  did  grant, 
bargain,  sell,  and  assign  unto  John  Howard,  his  executors,  adminis- 
trators, and  assigns,  "  all  that  messuage,  &c.  situate  in  Chapel 
Street,  in  Merthyr  Tydfil,  then  or  late  in  the  tenure  or  occupation 
of  the  said  David  Saunders;  and  also  those  four  messuages,  &c, 
adjoining  the  last-mentioned  messuage,  &c,  then  or  late  in  the 
several  tenures  or  occupations  of  Hugh  Williams,  &c,"  to  hold  the 
same  premises  unto  the  said  John  Howard,  his  executors,  &c.,  for 
the  residue  of  the  respective  terms  thereof, — upon  trust  for  David 
Saunders  and  Catherine  his  wife,  and  the  survivor  of  them,  and  to 
♦permit  them  or  either  of  them,  and  the  survivor  of  them,  their, 
his,  or  her  assigns,  to  receive  and  take  the  rents,  issues,  and  profits 
thereof,  and  of  every  part  thereof,  during  so  much  of  the  said  term 
or  terms  of  years  as  they  the  said  David  Saunders  and  Catherine 
his  wife,  and  the  survivor  of  them,  should  happen  to  live ;  remainder, 
upon  trust  for  the  sole  use  and  benefit  of  Rhys  Morgan,  his  executors, 
administrators,  and  assigns :  And  it  was  further  witnessed,  that,  in 
pursuance,  &c.,  they  the  said  David  Saunders  and  Catherine  his 
wife,  did  grant,  bargain,  sell,  and  assign  unto  the  said  John  Howard, 
his  executors,  <fec.,  all  that  messuage,  &c,  situate  near  the  Swan 
Inn,  in  Merthyr  Tydfil  aforesaid,  now  or  late  in  the  tenure  or 
occupation  of  William  Da  vies,  &c,  and  also  all  that  messuage,  &c, 
situate  at  Blaenant,  near  Aberdare,  in  the  county  of  Glamorgan, 
then  or  late  in  the  tenure  or  occupation  of  Rees  Lewis  Tyler,  to 
hold  to  John  Howard,  his  executors,  administrators,  and  assigns, 
for  the  residue  of  the  several  terms  thereby  granted, — upon  trust 
for  the  said  David  Saunders  and  Catherine  his  wife,  and  to  permit 
them,  him,  or  her  to  receive  and  take  the  rents,  issues,  and  profits 
thereof  for  and  during  so  much  of  the  said  several  terms  as  the 
paid  Cftt-herine  Saunders  should  happen  to  live;  remainder,  upon 
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trust  for  the  sole  use  and  benefit  of  the  said  Rhys  Morgan,  his 
executors,  administrators,  and  assigns.  Then  followed  the  usual 
covenants  by  Saunders  with  Rhys  Morgan  against  incumbrances, 
for  quiet  enjoyment,  &c. 

By  indenture  of  settlement  (post-nuptial)  bearing  date  the  20th 
of  November,  1887,  between  Rhys  Morgan  and  Emma,  his  wife,  of 
the  first  part,  George  Laurence  of  the  second  part,  and  John 
Howard  of  the  third  part, — reciting  the  settlement  of  March  the 
20th,  1887  ;  and  further  reciting  that  "  the  said  Rhys  Morgan  was 
desirous  of  making  a  provision  for  the  said  Emma,  his  wife,  and 
L  *1040 1  had  for  that  purpose  determined  to  convey  or  otherwise  *assure 
the  said  freehold  hereditaments  and  premises  comprised  in  the  said 
thereinbefore  in  part  recited  indenture,  unto  the  said  George 
Laurence,  bis  heirs  and  assigns,  upon  the  trusts  thereinafter 
declared,  and  to  declare  the  trusts  upon  which  the  said  John 
Howard  should  stand  possessed  of  and  interested  in  the  said  lease- 
hold premises,  subject  to  the  estates  and  interests  of  the  said  David 
Saunders  and  Catherine  Saunders  therein  respectively," — it  was 
witnessed  (i),  that,  in  consideration  of  the  premises,  and  for  the 
purposes  aforesaid,  Rhys  Morgan  granted,  bargained,  sold,  &c, 
unto  Laurence,  his  heirs  and  assigns  (in  the  actual  possession,  &c), 
all  that  freehold  estate,  consisting,  &c, — upon  trust  to  convey  and 
assure  the  same,  and  pay  and  apply  the  rents,  &c,  unto  or  for  the 
benefit  of  such  person  or  persons,  for  such  estate  and  interest,  as 
they  the  said  Rhys  Morgan  and  Emma  his  wife,  at  any  time  during 
their  joint  lives,  in  and  by  any  deed  in  writing,  sealed  and  attested, 
&c,  should  jointly  direct,  limit,  or  appoint;  and,  in  default  of 
such  direction,  limitation,  or  appointment,  upon  trust  that  Laurence, 
his  heirs,  executors,  administrators,  and  assigns,  should  stand  pos- 
sessed of  the  premises  upon  trust  to  pay,  apply,  and  dispose  of  the 
rents,  issues,  and  profits  thereof  unto  the  said  Rhys  Morgan  and 
his  assigns,  or  otherwise,  at  his  or  their  request,  permit  and  suffer 
him  or  them  to  receive  the  same  for  his  and  their  own  use  and 
benefit  during  his  life;  and,  after  the  decease  of  the  said  Rhys 
Morgan,  upon  trust  to  pay  the  rents,  &c,  unto  the  said  Emma,  the 
wife  of  the  said  Rhys  Morgan,  in  case  she  should  be  then  living, 
and  her  assigns,  or  otherwise,  at  her  or  their  request,  permit  and 
suffer  and  authorise  and  impower  her  and  them  to  receive,  retain, 
and  take  the  same  to  and  for  her  and  their  own  use  and  benefit  for 

(1)  The  trusts  as   to    the   freehold   became   immaterial,  it   having   been 
subsequently  sold. 
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and  during  the  term  of  her  natural  life  ;  and,  from  *and  after  the 
decease  of  the  survivor  of  them  the  said  Bhys  Morgan  and  Emma 
his  wife,  upon  trust  to  sell  the  said  freehold  hereditaments  and 
premises,  and  stand  possessed  of  and  interested  in  the  moneys  to 
arise  by  such  sale,  upon  trust,  after  payment  of  expenses,  to  pay 
the  residue  equally  amongst  the  children  of  Bhys  Morgan  and 
Emma  his  wife,  as  tenants  in  common,  share  and  share  alike,  if 
more  than  one,  and  if  but  one,  then  unto  such  one  or  only  child, 
his  or  her  executors,  administrators,  or  assigns,  &c. :  Proviso,  that, 
in  case  all  and  every  the  children  of  the  said  Bhys  Morgan  by  the 
said  Emma  his  wife  should  depart  this  life  under  the  age  of  twenty- 
one  years,  or  unmarried,  Ac,  then  Laurence  should  stand  and  be 
possessed  of  the  moneys  arising  by  any  such  sale  or  sales,  and  the 
accumulated  interest  and  dividends  thereof,  upon  trust  for  the 
executors,  administrators,  and  assigns  of  the  said  Bhys  Morgan, 
&c. :  And  the  said  Bhys  Morgan,  for  himself,  his  heirs,  executors, 
and  administrators,  did  thereby  covenant,  grant,  and  declare  with 
and  to  the  said  John  Howard,  his  executors,  administrators,  and 
assigns,  that  the  said  John  Howard,  his  executors,  &c.,  should  stand 
possessed  of  and  interested  in  all  and  singular  the  said  leasehold 
messuages,  &c.,  thereinbefore  described,  and  all  other  the  leasehold 
hereditaments  comprised  in  the  said  thereinbefore  in  part  recited 
indenture  of  the  20th  of  March,  1837,  upon  the  like  trusts,  and  for 
the  like  intents  and  purposes  as  were  thereinbefore  declared  of 
and  concerning  the  said  freehold  hereditaments  and  premises  which 
were  thereby  appointed  and  released  unto  and  to  the  use  of  Laurence 
and  his  heirs. 

There  were  no  children  of  Bhys  Morgan  and  Emma  to  take  under 
this  deed. 

David  Saunders  died  on  the  22nd  of  February,  1840. 

Catherine  Saunders,  his  widow,  mortgaged  the  premises  in 
question,  by  deed  of  the  18th  of  December,  *1848,  to  Lewis  Lewis, 
the  defendant,  for  an  advance  of  5502., — she  having  previously, 
viz.  on  the  30th  of  April,  1840,  made  a  will  bequeathing  one  moiety 
of  her  estate  to  her  illegitimate  son  Llewellyn  Jenkins,  and  the 
other  moiety  in  trust  for  the  maintenance  of  Bhys  Morgan. 

On  the  31st  of  March,  1841,  Bhys  Morgan  died,  leaving  his  wife 
Emma  him  surviving,  but  no  children. 

On  the  23rd  of  May,  1841,  Catherine  Saunders  died. 

On  the  29th  of  November,  1841,  Emma,  the  widow  of  Bhys 
Morgan,  married  Thomas  Richards,  the  lessor  of  the  plaintiff. 
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Some  time  in  the  year  1841,  Llewellyn  Jenkins,  the  illegitimate 
son  of  Catherine  Saunders,  sold  and  conveyed  all  his  interest  under 
his  mother  to  Lewis,  for  1001. 

On  the  6th  of  January,  1849,  by  indenture  between  John  Howard 
of  the  first  part,  Emma  Richards  (late  widow  of  Rhys  Morgan)  of 
the  second  part,  and  Thomas  Richards  (her  then  husband)  of  the 
third  part, — reciting  the  settlements  of  the  20th  of  March,  and 
4th  of  November,  1887,  the  deaths  of  David  and  Catherine 
Saunders,  and  the  death  of  Rhys  Morgan,  leaving  Emma  surviv- 
ing, but  no  issue,  and  that  Rhys  Morgan  and  Emma  his  wife  had 
not  exercised  their  joint  power  of  appointment,  nor  had  Emma, 
his  widow,  since  his  decease,  and  that  she  was  then  the  wife  of 
Thomas  Richards,  and  was  desirous  of  exercising  her  power  under 
the  deed  of  the  4th  of  November,  1837,  and  had  requested  Howard 
to  join  in  vesting  the  legal  estate  in  Thomas  Richards, — she  the 
said  Emma  Richards  did  direct  and  appoint  Howard  to  assign  the 
said  leaseholds  to  Thomas  Richards,  and  Howard  did  accordingly 
assign  the  same,  to  hold  to  Thomas  Richards  for  the  residue  of 
the  respective  terms. 

The  interest  sought  to  be  recovered  in  the  action  of  ejectment, 
was,  the  interest  in  the  term  granted  to  William  Joseph  and  Rhys 
Morgan  (the  son  of  Catherine  Saunders),  by  the  lease  of  the  18th  of 
September,  1822. 

It  was  proved  that  David  and  Catherine  Saunders  had  been  in 
the  receipt  of  the  rents  and  profits  of  the  premises  down  to  the 
time,  of  David  Saunders's  death ;  and  that  Catherine  Saunders 
had  continued  to  receive  them  until  some  few  months  before  her 
death. 

On  the  part  of  the  defendant,  it  was  contended  that  the  deed  of 
the  20th  of  March,  1887,  being  a  post-nuptial  settlement,  made 
without  pecuniary  consideration,  was  a  voluntary  deed,  and  void 
under  the  27  Eliz.  c.  4.  And  he  relied  upon  the  deed  of  the 
26th  of  May,  1829,  executed  by  Catherine  Joseph  (afterwards 
Saunders)  a  few  days  before  her  marriage  with  David  Saunders. 
That  deed  was  not  produced :  but  Thomas,  the  attorney  with  whom 
it  had  been  deposited,  gave  his  recollection  of  its  contents,  and 
stated  that  Morgan  Williams  and  John  Bruce  Pryce  were  the 
trustees  named  in  it.  Thomas  stated  that  he  was  well  acquainted 
with  Catherine  Joseph ;  that,  some  time  in  1829,  she,  accompanied 
by  her  son,  Rhys  Morgan,  came  to  his  office  at  Swansea,  and 
produced  a  deed  which  she  said  she  had  executed  in  favour  of  her 
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son ;  that  she  left  the  deed  with  him,  desiring  him  not  to  give  it 
up  to  any  one  except  herself  and  her  son  together ;  and  that 
Catherine  Joseph  and  Rhys  Morgan  came  to  him  a  few  days  before 
Catherine's  death,  and  he  gave  back  the  deed  to  them. 

A  Mrs.  Bowen  proved,  that,  shortly  before  Catherine  Joseph's 
marriage  with  Saunders,  she  accompanied  her  to  the  office  of  an 
attorney  named  Williams,  at  Swansea,  and  there  saw  her  execute  a 
deed,  having  two  seals  to  it ;  and  that  Catherine  Joseph  then  told 
her  the  purport  of  the  instrument.  This  evidence  was  objected  to, 
on  the  part  of  the  plaintiff,  and  rejected. 

It  was  proved  that  search  had  been  made  for  this  deed  at 
Mrs.  Saunders's,  but  no  trace  of  it  could  be  discovered. 

The  representative  of  Williams  (who  was  dead)  produced  the  draft  of 
the  deed,  which  had  been  found  at  his  *office  at  Swansea,  and  proved 
that  it  was  in  the  handwriting  of  a  person  who  was  in  the  habit  of 
drawing  for  Williams.  This  was  objected  to,  and  withdrawn  in  the 
ejectment  case,  and  rejected  by  the  learned  Judge  in  the  action  of 
detinue.  He  also  produced  Williams's  bill-book,  which  contained 
an  entry  of  charges  for  drawing,  ingrossing,  and  attending  at  the 
execution  of  such  a  deed,  with  a  note  in  the  handwriting  of 
Williams,  that  the  amount  had  been  paid.  This  the  learned  Judge 
admitted. 

John  Bruce  Fryce,  the  surviving  trustee  named  in  the  deed,  who 
was  also  called,  stated  that  he  was  entirely  ignorant  of  the  existence 
of  such  a  deed. 

On  the  part  of  the  lessor  of  the  plaintiff,  it  was  submitted  that  it 
must  be  presumed  that  there  was  an  attesting  witness  to  the  deed 
of  the  26th  of  May,  1829,  and  that  he  ought  to  be  called.  The 
learned  Judge,  however,  overruled  the  objection,  as  there  was  no 
evidence  that  there  was  any  attesting  witness.  It  was  further 
insisted  that  there  was  not  sufficient  evidence  of  proper  search  to 
justify  the  reception  of  secondary  evidence  of  the  contents  of  the 
deed,  inasmuch  as  there  was  a  trustee  whose  possession  of  it  was 
not  negatived. 

It  was  then  contended  that  the  circumstances  under  which  that 
deed  was  originally  executed,  the  absence  of  delivery,  and  the  secret 
deposit  of  it  with  Thomas,  clearly  showed  that  it  was  never  meant 
to  operate  as  a  deed :  and,  further,  that  it  was  void  as  being  a  fraud 
upon  the  marital  rights  of  the  intended  husband. 

A  verdict  was  taken  for  the  plaintiff  in  each  case,  with  leave  to 
the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  him. 
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Keating,  accordingly,  on  a  former  day  in  this  Term,  obtained  a 
rale  nisi  in  the  ejectment  case  to  enter  a  nonsuit  or  a  verdict  for 
the  defendant ;  and,  in  the  action  of  detinue,  a  rule  to  enter  a  non- 
suit or  a  verdict  for  the  ^defendant,  or  a  new  trial,  upon  an  affidavit 
of  surprise, — that  the  circumstance  of  the  deed  of  the  26th  of  May, 
1829,  having  been  executed,  had  only  come  to  his  knowledge  a  few 
days  before  the  trial,  and  that  the  deponent  (the  defendant's 
attorney)  was  not  aware  who  were  the  trustees  named  in  that  deed 
until  the  Assizes  had  commenced,  and  consequently  had  no 
opportunity  to  ascertain  what  search  would  be  necessary.  BurreVs 
case(l),  Warburton  v.  Loveland(2)t  and  Hope  v.  Harm  an  (s),  were 
referred  to. 

The  Court  directed  that  both  rules  should  be  argued  before  they 
pronounced  judgment  in  either  case. 

Alexander  and  John  Gray  now  showed  cause  in  Doe  d.  Richards 
v.  Lewis : 

The  deed  of  the  26th  of  May,  1829,  was  a  voluntary  conveyance, 
and  a  fraud  upon  the  marital  rights  of  Saunders,  the  intended 
husband.  The  circumstances  under  which  it  was  executed,  the 
fact  of  Mrs.  Saunders  never  having  mentioned  it  to  her  husband, 
or  to  Pryce,  the  trustee,  her  keeping  it  under  her  own  control,  and 
her  having  continued  to  receive  the  rents  of  the  premises  down  to  a 
very  short  period  before  her  death,  are  all  pregnant  to  show  that  it 
never  was  meant  by  her  to  operate  as  a  deed  at  all.  There  was  no 
delivery,  which  is  essential  to  the  perfection  of  a  deed.  In  Hope  v. 
Haiinan  (a),  which  will  be  relied  on  upon  the  other  side, — where  an 
instrument  purporting  to  be  a  deed,  was  executed  in  the  presence 
of  an  attesting  witness,  but  had  never  been  out  of  the  presence  of 
the  grantor ;  and  it  was  held,  in  an  action  against  the  executor  of 
the  grantor,  that  the  jury  might  properly  find  that  it  was  delivered, 
— there  was  a  circumstance  that  is  wanting  here,  viz.  an  execution 
of  the  deed  in  the  ^presence  of  an  attesting  witness. 

(Jervis,  Gh.  J. :  Manual  delivery  is  not  essential.  In  Doe  d. 
Garnons  v.  Knight  (4),  it  was  held,  that,  where  a  party  to  an 
instrument  seals  it,  and  declares  in  the  presence  of  a  witness  that 
he  delivers  it  as  his  deed,  but  keeps  it  in  his  own  possession,  and 
there  is  nothing  to  qualify  that,  or  to  show  that  the  executing  party 


(1)  6  Co.  Rep.  72. 

(2)  6  Bligh,  N.  S.  30. 


(3)  81  R.  R.  935  (11  Jur.  1097). 

(4)  29  R.  R.  355  (5  B.  &  C.  671). 
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did  not  intend  it  to  operate  immediately,  except  the  keeping  the  deed 
in  his  hands,  it  is  a  valid  and  effectual  deed ;  and  delivery  to  the 
party  who  is  to  take  by  the  deed,  or  to  any  person  for  his  use,  is 
not  essential.) 

In  Sheppard's  Touchstone,  Vol.  I.  p.  58,  it  is  said,  that,  "  When  an 
instrument  is  delivered  to  a  stranger,  and  nothing  is  said  at  the 
time  of  delivery,  no  inference  of  intent  arises  merely  from  the  act 
of  delivery.  But,  if  the  delivery  be  to  the  party,  this  act  raises  the 
presumption  that  the  instrument  is  to  become  the  deed  of  the 
party."  Here,  all  inference  of  intent  to  deliver  this  deed  is 
expressly  negatived  by  the  evidence  of  what  did  actually  take 
place.  Then,  the  deed  was  clearly  fraudulent  and  void  as  against 
the  husband,  and  against  a  subsequent  purchaser  for  valuable 
consideration.  The  authorities  upon  this  subject  are  cpnsidered 
in  Powell  on  Mortgages,  5th  edit.  719,  note  (0),  where  it  is  said : — 
*  *  "In  The  Countess  of  Strathmore  v.  Bowes,  Lord  Thurlow 
expressed  the  rule  in  these  words, — 'A  conveyance  by  a  wife, 
whatsoever  may  be  the  circumstances,  even  a  moment  before  the 
marriage,  is  prima  facie  good,  and  becomes  bad  only  upon  the 
imputation  of  fraud.  If  a  woman,  during  the  course  of  a  treaty  of 
marriage  with  her,  make,  without  notice  to  the  intended  husband, 
a  conveyance  of  any  part  of  her  property,  I  should  set  it  aside 
(though  good  prima  facie),  because  affected  with  that  fraud.' " 

(Talfoubd,  J. :  Do  you  find  any  case  where  this  has  been  held 
to  be  an  objection  to  a  deed  in  a  court  of  law  ?) 

None  such  has  been  found :  but  it  is  submitted,  that,  if  this  be  a 
fraud,  it  may  be  urged  as  an  objection  in  any  Court. 

(Ceesswell,  J. :  The  deed  is  not  fraudulent  at  the  moment  of  its 
execution.     Suppose  the  marriage  never  takes  place  ?) 

The  deed  would  no  doubt  be  good  against  the  grantor. 

The  indenture  of  the  20th  of  March,  1887,  is  not  a  voluntary 
conveyance  void  by  the  27  Eliz.  c.  4,  within  *the  explanation  of 
that  statute  given  in  BurreVs  case  (l).  And,  if  it  were,  it  may  well 
be  doubted  whether  the  defendant,  who  claims  as  mortgagee,  is  a 
person  who  has  a  right  to  avail  himself  of  that  defect :  see  Parker 
v.  Carter  (a). 
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Keating  and  Pidpson,  contra,  were  not  required  to  support  the 
rule. 

Chilton  and  Pulling,  showed  cause  against  the  rule  in  the  action 
of  detinue : 

The  grounds  upon  which  this  rule  was  moved,  were :  first,  that 
the  declarations  of  Mrs.  Saunders  were  improperly  rejected; 
secondly,  that  secondary  evidence  of  the  contents  of  the  deed  of 
the  26th  of  May,  1829,  was  improperly  excluded ;  thirdly,  that  the 
settlement  of  the  20th  of  March,  1887,  was  avoided  by  the  mortgage 
by  Mrs.  Saunders  to  the  defendant,  of  the  18th  of  December,  1840. 

1.  The  declarations  by  Mrs.  Saunders  before  her  marriage  to 
Saunders,  in  the  interval  between  the  concoction  of  the  deed  and 
its  execution,  were  properly  rejected. 

(Willtams,  J.:  I  ruled,  that,  what  Mrs.  Saunders  said  to 
Mrs.  Bowen,  as  to  her  going  to  Swansea  to  execute  the  deed, 
was  not  admissible ;  not  that,  if  the  deed  had  been  proved  to  exist, 
her  declarations  would  not  have  been  admissible  to  prove  its 
contents.) 

2.  The  search  proved  was  clearly  insufficient  to  let  in  secondary 
evidence  of  the  contents  of  the  deed  of  the  26th  of  May,  1829. 
The  supposed  deed  purported  to  convey  the  property  in  question 
to  two  trustees,  Morgan  Williams  and  John  Bruce  Pryce.  They 
were  the  persons  who  were  entitled  to  the  custody  of  the  deed :  it 
was  necessary,  therefore,  to  show  that  due  search  and  inquiry  had 
been  made  of  them.  One  of  them,  Pryce,  was  called ;  he  stated 
that  he  had  never  seen  or  heard  of  such  a  deed :  *but  the  other, 
Morgan  Williams,  there  was  no  account  of;  no  search  in  his 
depositories  was  proved. 

(Talfourd,  J. :  That  defect  was  supplied  in  the  ejectment.) 

It  was.  If  it  is  to  be  assumed  that  the  transaction  was  a  bond  fide 
one,  the  deed  must  be  supposed  to  have  found  its  way  to  the  proper 
custody.  In  Cruise  v.  Clancy  (i),  by  a  marriage  settlement,  lands 
were  limited  to  E.  B.  (the  settlor)  for  life,  remainder  to  trustees 
for  a  term  of  years,  to  secure  a  jointure  and  younger  children's 
portions,  remainder  to  the  sons  of  E.  B.  in  tail,  remainder  to  the 
heirs  of  E.  B.     The  estate  descended  to  the  heirs  of  E.  B.,  all  the 
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prior  limitations  being  spent.  On  a  bill  filed  by  the  representatives  Richards 
of  the  surviving  younger  child,  an  alleged  copy  of  the  settlement  lewis. 
was  produced,  and  an  ineffectual  search  proved  among  her  papers 
for  the  original,  and  that  the  copy  was  found  there;  a  witness 
believed  that  part  of  the  document  was  in  the  hand-writing  of 
one  W.  B.,  who  was  clerk  to  his  father,  the  solicitor  in  the  cause, 
and  had  died  twenty  years  before ;  he  had  never  seen  W.  B.  write, 
but  believed  the  writing  to  be  his,  by  comparison,  and  also  an 
indorsement,  •'  compared,  W.  B.,"  but  did  not  know  when  it  had 
been  made.  The  original  deed  was  registered,  and  the  memorial 
of  it  was  proved.  It  was  held,  that  the  copy  was  not  admissible 
in  evidence,  no  search  having  been  made  among  the  papers  of  the 
trustees  of  the  term,  or  of  the  inheritor,  and  the  hand-writing  of 
W.  B.  not  having  been  sufficiently  proved:  though,  semble,  that, 
if  the  indorsement  had  been  proved  to  have  been  in  the  hand- 
writing of  W.  B.,  and  to  have  been  made  at  the  time  it  purported 
to  have  been  made,  and  the  document  had  been  transmitted  with 
the  title-deeds,  and  acted  on,  it  would  have  been  admissible. 

The  deed  was  clearly  void  in  its  inception.  It  was  secretly 
made  just  on  the  eve,  and  evidently  in  contemplation,  of  the 
grantor's  marriage,  in  fraud  of  the  intended  *husband.  It  was  I  *1061  ] 
never  delivered:  Mrs.  Saunders  did  not  for  a  moment  part  with 
the  control  over  it,  even  while  it  was  deposited  with  Thomas ;  and 
in  this  respect  there  is  a  remarkable  contrast  between  this  case 
and  Doe  d.  Qamons  v.  Knight  (l). 

(Jbrvib,  Ch.  J.,  referred  to  the  notes  to  Twyne's  case  (2),  in  Smith's 
Leading  Cases,  p.  13  c,  where  it  is  said,  "A  mortgagee  is  a  purchaser 
within  the  meaning  of  the  27  Eliz.  c.  4:  Chapman  v.  Emery  (a). 
And  bo  is  a  lessee  at  a  rack-rent,  Ooodright  v.  Moses  (4,);  or  a 
person  who  releases  a  contested  right,  in  consideration  of  the  con- 
veyance to  him,  Hill  v.  The  Bishop  of  Exeter  (5) ;  or  the  purchaser 
under  a  settlement  made  in  consideration  of  an  intended  marriage, 
Douglosse  v.  Wood  (6) ;  but  not  under  a  post-nuptial  settlement, 
unless  made  in  pursuance  of  articles  entered  into  before  marriage, 
Martin  v.  Seanwre  (7),  for,  one  voluntary  conveyance  cannot  defeat 
another,  Clavering  v.  Clavering  "  (8).) 


(1)  29  B.  B.  355  (5  B.  &  C.  671). 

(2)  3  Co.  Eep.  80. 

(3)  Cowp.  278. 

(4)  2  W.  Bl.  1019. 


(5)  11  Si  B.  527  (2  Taunt.  69). 

(6)  1  Ca.  Ch.  99. 

(7)  1  Ca.  Ch.  170. 

(8)  2  Vera.  473 ;  1  Abr.  Eq.  24. 
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RICHABD8     According  to  the  dictum  of  Parks,  B.,  in  Bowker  v.  Burdekin  (l)f 

Lewis.       iQ  considering  whether  a  deed  has  been  delivered  as  a  deed,  or  as 

an  escrow,  "  you  are  to  look  at  all  the  facts  attending  the  execution, 

— to  all  that  took  place  at  the  time,  and  to  the  result  of  the 

transaction." 

(Jervis,  Gh.  J. :  All  that  is  matter  for  a  jury ;  but  from  that  you 
are  precluded  by  the  Judge's  note.) 

If  the  Court  find  that  the  deed  is  clearly  a  bad  one,  they  will  not 
grant  a  new  trial.  In  The  Countess  of  Straihmore  v.  Bowes  (2), 
Buller,  J.,  says :  "  No  question  it  is  fraudulent,  if  the  wife  holds 
[  Mor>2  ]  out  that  there  is  no  settlement,  even  although  *it  be  in  favour  of  a 
child."  80,  in  Howard  v.  Hooker  (s),  in  Draper's  case  (4),  and  in 
England  v.  Downs  (s),  a  deed  of  this  sort  was  held  not  to  be  available 
against  the  husband. 

(Williams,  J. :  All  these  are  cases  in  equity.) 

They  are :  but,  in  Vin.  Abr.  Voluntary  Conveyance  (C),  pi.  8,  it 
is  laid  down  as  a  general  proposition  of  law,  that  such  conveyances 
are  void.  It  has  been  said  by  Lord  Manbfikld,  that,  "  the  prin- 
ciples of  the  common  law,  as  now  universally  known  and  under- 
stood, are  so  strong  against  fraud  in  every  shape,  that  the  common 
law  would  have  attained  every  end  proposed  by  the  statute  18  Eliz. 
c.  5,  and  27  Eliz.  c.  4.  The  former  of  these  statutes  relates  to 
creditors  only;  the  latter  to  purchasers.  These  statutes  cannot 
receive  too  liberal  a  construction,  or  be  too  much  extended  in 
suppression  of  fraud  :  "  Cadogan  v.  Kennett  (6). 

(Williams,  J. :  It  is  difficult  to  reconcile  the  language  of  Lord 
Mansfield  in  that  case  with  the  27  Eliz.  c.  4.) 

In  Thomas  v.  Brennan  (7),  by  an  indenture  made  in  contemplation  of 
marriage,  certain  leasehold  property  belonging  to  the  intended  wife 
was  conveyed  to  trustees  on  certain  trusts ;  and  the  trusts  of  a  sum 
of  stock,  also  belonging  to  the  intended  wife,  which  had  been  trans- 
ferred into  the  names  of  the  trustees,  were  declared.  The  marriage 
did  not  take  effect,  and,  soon  after  the  date  of  the  indenture,  the 
lady  married  another  person.    In  a  suit  instituted  by  the  husband 

(1)  63  B.  B.  541,  552  (11  M.  &  W.  (4)  2  Freem.  29. 

128,  147).  (5)  50  B.  B.  268  (2  Beav.  522). 

(2)  2  Br.  C  C.  345.  (6)  Cowp.  432 ;  see  1  Sm.  L.  C.  12. 
.(3)  2  Bep.  Chan.  (81)  42.  (7)  15  L.  J.  Ch.  420. 
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and  wife  against  the  trustees,  it  was  ordered   that  the  leasehold     Richards 
property  should    be    conveyed    to    the  husband,   and   the   stock       lewis. 
transferred  into  his  name. 

Rhys  Morgan  took  under  the  deed  of  the  26th  of  May,  1829,  a 
quasi  equitable  estate-tail,  which  he  could  have  conveyed  :  and  he 
was  a  conveying  party  to  the  indenture  *of  the  20th  of  March,      [  •WM  ] 
1887.     Assuming,  therefore,  that  the  former  deed  had  any  operation, 
it  is  barred  by  the  latter. 

Saunders  and  wife  might  at  any  time  have  got  rid  of  the  deed  of 
the  26th  of  May,  1829,  by  a  conveyance  to  a  purchaser  for  value : 
Scot  v.  Bell  (l) ;  Fitzmauriee  v.  Sadlier  (2). 

Keating,  W.  R.  Grove,  and  Phipson,  in  support  of  the  rule, 
were  desired  by  the  Court  to  confine  their  attention  to  the 
question  as  to  the  admissibility  of  secondary  evidence  of  the 
contents  of  the  deed  of  the  26th  of  May,  1828 : 

There  was  ample  evidence  of  search  for  the  missing  deed,  to  justify 
the  learned  Judge  in  admitting  secondary  evidence  of  its  contents. 
It  was  proved  that  all  legitimate  places  of  deposit  had  been  searched 
and  exhausted,  except  the  receptacles  of  the  deceased  trustee,  Morgan 
Williams.  The  deed  was  deposited  by  Mrs.  Saunders  and  Rhys 
Morgan  with  Thomas,  who  had  it  in  his  possession  about  eleven  years, 
and  then,  a  few  months  only  before  her  death,  and  after  the  death 
of  David  Saunders,  returned  it  to  her  in  the  presence  of  Rhys  Morgan. 
Satisfactory  evidence  was  given  of  a  search  for  it  at  Mrs.  Saunders's 
house,  and  also  at  the  house  of  Rhys  Morgan.  And  it  was  proved 
by  the  surviving  trustee  that  the  deed  had  never  been  in  his 
possession. 

(Talfourd,  J.:  Are  you  not  bound  to  exhaust  all  possible  places?) 

There  is  no  rule  of  law  which  peremptorily  requires  search  to  be 
made  amongst  the  papers  of  every  person  who  is  in  any  way  party 
to  the  deed.  It  is  much  the  same  principle  as  that  which  prevails 
in  cases  of  notice  to  produce  :  where  a  document  is  last  seen  in 
the  possession  of  a  party,  a  notice  to  him  to  produce  it,  is  sufficient. 
All  that  is  necessary,  is,  to  show  that  reasonable  *diligence  has  C  *1064  1 
been  used  :  Gully  v.  The  Bishop  of  Exeter  (3).  In  Rex  v.  The 
.  Inhabitants  of  Morton  (4),  in  order  to  establish  a  settlement  by 
apprenticeship,  it  was  proved  that  the  indenture  was  only  of  one 

(1)  2  Lev.  70.  12  J.  B.  Moore,  591,  593). 

(2)  9  It.  Eq.  Rep.  595.  (4)  4  M.  &  S.  48. 

(3)  29  B.  B.  565  (4  Bing.  290,  292 ; 
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Richards  part,  and  that,  upon  application  to  the  pauper,  who  was  then  ill, 
Lbwis.  an(i  died  soon  afterwards,  to  know  what  had  become  of  it,  he 
declared,  that,  when  the  indenture  expired,  it  was  given  to  him, 
and  he  burnt  it  long  since ;  and  it  was  also  proved  that  inquiry 
was  made  of  the  executrix  of  the  master,  who  said  that  she  knew 
nothing  about  it :  and  it  was  held  that  this  proof  was  sufficient  to 
let  in  parol  evidence  of  the  contents  of  the  indenture.  So,  in  Rex 
v.  The  Inhabitants  of  Piddlehinton(\)f  the  master  of  an  apprentice 
having  had  the  indenture  in  his  possession,  failed  in  business,  and 
an  attorney  took  the  management  of  his  affairs,  and  custody  of  his 
papers,  which  he  inspected,  but  did  not  find  the  indenture  ;  and  it 
was  held  that  this,  after  the  master's  death,  was  a  sufficient  case 
to  let  in  secondary  evidence  of  the  indenture,  though  his  widow 
was  living,  and  no  inquiry  had  been  made  of  her  respecting  it. 

(Williams,  J. :  Mr.  Taylor,  speaking  of  Rex  v.  Morton,  says  (2) : 
"  The  decision  in  that  case  appears  to  have  proceeded  on  the  some- 
what ambiguous  ground,  that,  if  the  statement  of  the  apprentice 
was  inadmissible,  the  indenture  was  not  traced  into  his  hands, 
and,  being  functus  officio,  there  was  no  particular  reason  why  it 
should  be  in  his  custody  ;  while,  if  the  statement  could  be  received 
so  as  to  show  a  possession  of  the  deed  by  him,  it  showed  also  that 
further  search  or  inquiry  was  unnecessary"  (3).) 

[  *1055  ]  The  only  remaining  question  is,  whether  the  mortgage  *by  Mrs. 
Saunders  of  the  18th  of  December,  1840,  was  good  as  against  the 
voluntary  conveyance  of  the  20th  of  March,  1837.  There  is  no 
question  that  a  mortgagee  is  a  purchaser  for  valuable  considera- 
tion. The  difficulty  presented  here  is,  whether  the  husband  may 
not  reduce  the  chattel  real  of  his  wife  into  possession  by  a  voluntary 
conveyance.  That  expression,  however,  is  not  applicable  to  the 
case  of  chattels  real.  The  husband,  by  the  marriage,  acquires  a 
species  of  joint-tenancy  with  the  wife,  which  survives  to  her  on  his 
death,  unless  he  has  parted  with  it  for  such  a  consideration  as  will 
make  the  party  taking  a  purchaser.  In  BurreVs  case  (4),  where 
the  grandfather  made  leases  to  the  father,  who  assigned  them  to 
trustees  for  his  son,  an  infant,  and  with  a  colourable  intent  to  pay 
debts ;  and  the  grandfather  within  a  short  time  died,  and  the  father 

(1)  3  B.  &  Ad.  460.  in  Rex  v.   The  Inhabitants  of  Demo, 

(2)  1  Taylor  on  Evidence,  305.  7  B.  &  O.  620,  1  Man.  &  Ey.  294. 

(3)  Per    Lord     Ellenbokouoh,    4  (1)  6  Co.  Bep.  72. 
M.  &  S.  50,  explained  by  Bayley,  J., 
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entered  and  acted  as  owner,  and  neither  the  assignees  nor  the     Richards 

infant  took  any  profit  or  paid  any  debts,  and  then  the  father  sold       Lewis. 

the  fee,  and  covenanted  that  the  lands  should  be  clear  of  all  leases, 

— it  was  held,  that  the  leases  assigned  in  trust  for  the  son,  although 

created  by  the  grandfather,  were  void  against  a  purchaser  from  the 

father :  and  Lord  Coke  says  that  it  was  resolved,  "  that,  if  the 

father  makes  a  lease  by  fraud  and  covin  of  his  land,  to  defraud 

others  to  whom  he  shall  demise  or  sell  it  (as  all  fraudulent  leases 

should  be  so  intended),  and  before  the  father  sells  or  demises  it  he 

dies ;  and  the  son  knowing,  or  not  knowing,  of  the  said  lease,  sells 

the  land  on  good  consideration :    in  that  case,  the  vendee  shall 

avoid  that  lease  by  the  said  Act  (l) :  for,  inasmuch  as  it  is  intended 

and  presumed  in  law  that  every  fraudulent  lease  is  made  to  the 

intent  generally  to  defraud  purchasers,  farmers,  &c,  within  this 

generality  every  particular  purchaser,  farmer.  &c,  is  included :  and 

the  said  Act  is  very  well  penned,  for,  the  words  of  the  Act  *are      [  *1056  ] 

general ;  and  it  is  not  necessary  that  he  who  sells  the  land  should 

make  the  former  fraudulent  estate  or  incumbrance;  but,  be  the 

estate,  &c.,  fraudulent  ut  supra,  whosoever  sells  (makes)  it,  the 

purchaser  shall  avoid  such  fraudulent  estate,  &c. ;  and  therefore, 

in  the  case  at  Bar,  the  said  leases  being  on  the  evidence  thought 

fraudulent,  the  vendee  of  the  father  and  heir  shall  avoid  them/' 

There  is  a  dictum  of  Sir  J.  Wigram,  V.-C,  in  Parker  v.  Carter  (2), 

somewhat  against  BurreVs  case  ;  but  the  House  of  Lords  upheld  it 

in  Warburton  v.  Loveland  (a). 

(Jervib,  Ch.  J. :  In  BuireVs  case,  the  son  only  completed  a  sale 
which  had  been  contemplated  by  the  father. 

Alexander:  The  12th  edition  of  Sugden's  Vendors  and  Pur- 
chasers omits  the  passage  approbatory  of  BiureVs  case,  which 
some  of  the  earlier  editions  contained  (4).) 

The  propriety  of  Burr  el9  8  case  was  never  doubted  before. 

Jervis,  Ch.  J. : 

It  was  thought  convenient  that  both  these  rules  should  be  argued 
before  we  gave  our  judgment ;  but  the  arguments  in  the  two  cases 
have  raised  totally  distinct  questions. 

My  brother  Cresswell,  who  has  been  obliged  to  leave  the  Court, 

(1)  27  Eliz.  c.  4.  (4)  See  10th  ed.  p,  926;    11th  ed, 

(2)  67  K.  R.  100  (4  Hare,  409).  Vol,  III.  p.  3S3, 

(3)  6  Bligh,  N.  S.  30. 
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has  desired  me  to  express  his  entire  concurrence  in  the  judgment 
we  are  about  to  pronounce. 

It  will  be  more  convenient  in  the  first  place  to  dispose  of  the 
case  of  Doe  d.  Richards  v.  Lewis,  because  we  may  then  dispose  of 
the  deed  of  May  the  26th,  1829,  without  embarrassing  ourselves 
with  the  construction  of  the  settlement  of  the  20th  of  March,  1887. 

The  facts  are  shortly  these :  Catherine  Joseph,  on  the  26th  of 
May,  1829,  being  then  about  to  marry  David  Saunders,  executed  a 
deed,  which  it  must  be  assumed  that  she  intended  to  take  effect, 
whereby  she  conveyed  the  leaseholds  in  question  to  trustees,  in 
trust  for  herself  for  *life,  remainder  to  Rhys  Morgan,  her  son  by  a 
former  husband,  and  his  issue,  and,  in  default  of  issue  of  Rhys 
Morgan,  remainder  to  her  illegitimate  son,  Llewellyn  Jenkins.  We 
must  take  it,  therefore,  that,  when  Catherine  Joseph  married 
Saunders  in  1829,  she  had  a  life-estate  only  in  the  property.  It 
seems  to  have  been  decided,  in  Douglasse  v.  Wood  (l),  that  an  ante- 
nuptial settlement  avoids  a  former  voluntary  deed.  But  there  is 
no  case  which  establishes  that  the  husband  acquiring  an  estate 
merely  by  marriage,  takes  as  a  purchaser  within  the  meaning  of 
the  statute.  In  truth,  he  takes  it  at  a  moment  when  he  has  parted 
with  the  opportunity  of  becoming  a  purchaser.  It  was  ingeniously 
argued  by  Mr.  Pulling,  that  the  deed  of  the  26th  of  May,  1829, 
conferred  on  Bhys  Morgan  a  quasi  estate-tail,  which  was  effectually 
barred  by  the  settlement  of  the  20th  of  March,  1887  :  but  it  must 
be  remembered  that  the  legal  estate  was  then  outstanding  in  the 
trustees  under  the  former  deed.  The  whole  effect  of  the  deed  was, 
to  give  Mrs.  Saunders  a  life-estate.  When,  therefore,  she  mort- 
gaged to  Lewis  in  1840,  she  could  only  be  dealing  with  what  she 
herself  had :  the  outstanding  estate  was  in  Llewellyn  Jenkins. 
Consequently,  the  defendant,  who  claims  under  the  mortgage,  and 
also  under  a  conveyance  from  Llewellyn  Jenkins,  has  established 
his  title,  and  is  entitled  to  have  the  rule  for  entering  a  nonsuit  in 
the  ejectment  made  absolute. 

With  regard  to  the  action  of  detinue,  all  we  have  to  do  with  the 
deed  of  the  26th  of  May,  1829,  is,  to  see  if  sufficient  search  was 
proved,  to  justify  the  reception  of  secondary  evidence  of  its  con- 
tents. It  seems  to  me  that  there  was  not.  Whether  or  not  proper 
search  has  been  made  must  of  course  depend  upon  the  circum- 
stances of  each  particular  case.  Mrs.  Saunders  wished  to  conceal 
♦from  her  husband  the  fact  of  her  having  executed   the  deed. 

(1)  1  Ca.  Oh.  99. 
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Accordingly  she,  accompanied  by  her  son,  went  to  Swansea,  and 
there  deposited  it  with  Thomas,  with  directions  to  give  it  up  only 
to  herself  and  Rhys  Morgan.  After  the  death  of  her  husband,  the 
deed  having  then  been  about  eleven  years  in  Thomas's  custody, 
Mrs.  Saunders  and  Ehys  Morgan  went  to  Thomas,  and  obtained 
the  deed  from  him.  What  was  the  proper  course  for  her  to  take 
with  respect  to  it?  It  was  her  duty  and  her  interest,  as  well  as  the 
interest  of  her  son,  that  the  deed  should  be  placed  in  the  hands  of 
the  trustees.  After  Mrs.  Saunders's  death,  search  was  made  for  it 
amongst  her  papers,  and  it  was  not  found.  Are  we  justified  in 
assuming  that  she  destroyed  it  ?  I  see  no  reason  why  we  should 
infer  that.  The  proper  place  for  it  to  be,  was,  the  repositories  of 
one  of  the  trustees ;  and  there  was  no  sufficient  evidence  of  search 
there. 

Another  ground  put  forward  on  the  part  of  the  defendant,  for  a 
new  trial,  was,  that  certain  declarations  alleged  to  have  been  made 
by  Mrs.  Saunders,  were  rejected.  It  is  somewhat  inconvenient  that 
the  defendant's  counsel  at  the  trial  did  not  point  out  the  precise 
purpose  for  which  that  piece  of  evidence  was  offered.  It  was  not 
to  prove  the  contents  of  the  deed.  The  object  was,  to  show  that 
Mrs.  Saunders  had  done  an  act.  It  is  open  to  considerable  doubt, 
whether,  if  she  had  made  an  express  declaration  to  the  effect  that 
she  had  executed  a  deed  giving  a  life-interest  to  herself,  with 
remainder  to  her  son  Rhys  Morgan,  it  would  have  been  admissible : 
so  far  from  cutting  down  her  estate,  it  would  have  been  somewhat 
enlarging  it  as  against  her  husband.  It  seems  to  me  that  these 
declarations  were  properly  rejected. 

How,  then,  stands  the  case  upon  the  evidence?  It  is  contended, 
on  behalf  of  the  defendant,  that,  even  if  the  deed  of  the  26th  of 
May,  1829,  cannot  be  relied  on,  the  mortgage  of  the  18th  of 
December,  1840,  defeats  the  settlement  *made  by  David  and 
Catherine  Saunders  on  the  20th  of  March,  1837.  I  apprehend, 
however,  that  is  not  so.  BurreVs  case  has  been  misunderstood; 
and,  even  if  pushed  to  the  utmost,  it  would  not  affect  this  case. 
Under  the  circumstances,  David  Saunders,  by  the  marriage,  got 
the  absolute  estate.  He  doing  nothing,  on  his  death,  she  would 
resume  possession.  The  question  then  arises  whether  the  deed  of 
the  20th  of  March,  1837,  operated  to  destroy  the  estate  which 
before  subsisted  in  the  husband  and  wife.  Was  he  doing  an  act 
which  defeated  the  right  of  his  wife?  He  did  an  act  which,  as 
between  the  husband  and  wife,  had  the  effect  of  completely  altering 
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the  wife's  right  of  survivorship.     She  gets  the  estate  for  life  only, 
qualified  with  a  remainder  to  Rhys  Morgan.    It  is  clear  he  intended 
to  effect  a  complete  alteration  of  the  estate.    But  it  is  said  that 
that  being  a  voluntary  deed,  cannot  affect  the  wife,  or  one  claiming 
under  a  purchase  from  her :  and  BurreVs  case  is  relied  on.     It  must, 
however,  be  remembered,  that,  when  BurreVs  case  was  decided,  the 
Courts  had  not  determined  that  mere  voluntariness  was  a  badge 
of  fraud.    At  the  end  of  the  report,  Lord  Coke  adds :  "  I  acquainted 
Popham,   Ch.  J.,  with  this  resolution,  and  he  allowed  well  of  it, 
and  said  it  was  well  done  to  construe  the  Act  in  suppression  of 
fraud ;  and   (as  he  told  me)  it  was  adjudged  before  him  and  his 
companions,  Justices  of  the  King's  Bench,  that,  where  a  man  in  a 
secret  manner  made  an  estate  to  the  use  of  his  wife  for  her  jointure, 
by  fraud  and  covin,  to  defraud  a  purchaser  to  whom  he  intended  to 
sell  the  land,  that,  in  such  case,  if  the  fraud  be  proved  in  evidence 
or  confessed  in  pleading,  the  purchaser  should  avoid  the  estate." 
It  is  plain,  therefore,  that  the  resolution  in  BwreVs  case  applied  to 
fraud  in  fact,  and  not,  as  is  now  suggested,  to  the  mere  case  of  a 
voluntary  conveyance.     Sir  Edward   Sugden,   when  he  cites  the 
case,  sets  out  the  facts  (l).     *There  is  that  broad  distinction  between 
BurreVs  case  and  the  case  now  under  consideration.    It  seems  to 
me,  therefore,  that  this  was  an  act  well  done  by  the  husband   to 
alter  the  character  of  the  estate.     The  wife  took  nothing  and  could 
have  nothing  more  than  a  life-estate.    On  that  ground,  therefore, 
I  think  the  defendant  is  not  entitled  to  succeed.    But,  inasmuch  as 
he  may  have  been  taken  by  surprise  with  regard  to  the  former  deed, 
I  think  he  ought  to  be  allowed  to  go  down  again,  upon  payment  of 
costs. 

The  rule  in  the  ejectment  case  will  be  made  absolute  to  enter  a 
nonsuit ;  and,  in  the  action  of  detinue,  it  will  be  absolute  for  a  new 
trial,  on  payment  of  costs. 


Williams,  J. : 

I  am  of  the  same  opinion.  In  Doe  d.  Richards  v.  Lewis,  the 
deed  of  the  26th  of  May,  1829,  was  established  in  evidence,  and 
must  be  taken  to  have  been  an  operative  deed.  It  is  unnecessary  to 
make  any  further  remarks  upon  that  deed,  except  as  to  the  propo- 
sition which  has  been  attempted  to  be  established  before  us,  that 
that  deed  was  a  fraud  upon  the  marital  rights  of  the  intended 
husband,  and  therefore  void.  It  was  never  proposed  to  treat  it  as 
(1)  Vendors  and  Purchasers,  10th  ed.  Vol.  Ill*  p.  382, 
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a  question  of  fraud  in  point  of  fact,  to  be  disposed  of  by  the  jury  : 
it  was  only  contended  that  it  was  voluntary.  It  is  unnecessary 
to  give  any  opinion  as  to  whether  the  deed  would  have  been  bad, 
if  the  jury  had  found  that  it  was  intended  as  a  fraud  upon  the 
husband. 

As  to  Richards  v.  Lewis,  I  am  of  opinion  that  no  sufficient 
evidence  was  given,  that  all  proper  repositories  had  been  searched, 
to  justify  the  defendant  in  calling  upon  the  Judge  to  receive 
secondary  evidence  of  the  deed  of  the  26th  of  May,  1829.  It  was 
by  no  means  improbable  that  the  deed  should  be  found  in  the 
place  in  which  it  ought  to  have  been  if  Mrs.  Saunders  had  done  her 
duty,  viz.  in  the  custody  of  the  trustees,  who  are  appointed  for  the 
express  purpose  of  protecting  the  rights  *of  parties  taking  under  the 
instrument.  I  think  the  proper  means  of  finding  the  deed  were  not 
duly  exhausted. 

As  to  the  rejection  of  evidence,  Mr.  Qrooe  contended  at  the  trial, 
in  the  widest  possible  way,  that  the  declarations  of  Mrs.  Saunders 
were  admissible.  No  doubt,  I,  in  general  terms,  negatived  that 
general  proposition.  If  the  point  had  been  fairly  submitted,  and 
argued  upon  the  ground  now  suggested  by  Mr.  Qrove,  I  should 
have  rejected  the  evidence.  It  is  very  difficult  to  apply  the 
principle  contended  for  to  one  who  is  shown  to  be  about  to  benefit 
herself  and  her  son,  by  diminishing  her  husband's  interest.  These, 
therefore,  are  not  declarations  by  a  person  standing  in  so 
disinterested  a  position  as  to  make  them  admissible. 

As  to  the  mortgage,  Barrel's  case  is  an  authority  to  show  that  a 
deed  which  is  made  in  contemplation  of  actual  fraud,  may  be  treated 
as  a  nullity  as  against  a  purchaser.  Assuming  that  case  to  be  good 
law,  it  is  not  applicable  to  a  case  where  the  fraud  is  not  actual,  but 
constructive  only.  I  incline  to  think  the  view  taken  by  Vice" 
Chancellor  Wioram,  in  Parker  v.  Carter  (l),  is  the  correct  one,  viz. 
that  a  deed  cannot  be  set  aside  merely  on  the  ground  of  its  being 
voluntary.  The  consequence  of  holding  a  contrary  doctrine  would 
be,  that,  if  a  father,  to  the  disherison  of  his  heir,  made  a  gift  with 
intent  that  it  should  operate  in  favour  of  younger  children,  the  heir 
would  have  power  to  nullify  all  that  is  done,  and  to  sell  the  estate, 
and  put  the  money  in  his  own  pocket.  I  should  pause  long  before 
I  consented  to  a  doctrine  which  was  to  have  such  a  result. 

Upon  the  whole,  I  concur  with  the  Lord  Chief  Justice  in 
thinking  that  the  utmost  we  can  do  for  the  defendant  in  this  case, 
(1)  67  B.  B.  100  (4  Hare,  409). 
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is,  to  make  the  rule  absolute  for  a  new  trial,  upon  payment  of 
costs. 

Talfourd,  J.: 

I  am  of  the  same  opinion  upon  all  the  points.  In  the  case  of 
Doe  d.  Richards  v.  Lewis,  which  was  tried  before  me,  the  effect  of 
the  deed  of  the  26th  of  May,  1829,  was,  by  consent,  reserved  for 
the  opinion  of  the  Court.  The  main  point  relied  on  by  the  defen- 
dant's counsel,  was,  that  that  deed  never  was  intended  to  be 
operative  at  all,  but  was  a  mere  sham.  Looking  at  the  whole  of 
the  evidence,  however,  I  concur  with  the  rest  of  the  Court  in 
thinking  that  it  was  meant  to  operate  as  a  valid  deed. 

As  to  the  sufficiency  of  the  search,  to  let  in  secondary  evidence 
of  the  deed,  it  is  only  necessary  for  me  to  say  that  I  entirely  concur 
in  what  has  fallen  from  my  Lord  and  my  brother  Williams  upon 
that  subject.  A  search  can  never  be  held  sufficient,  unless  you 
negative  the  possession  of  the  deed  by  the  party  in  whose  custody 
it  would  legally  and  properly  be  found. 

Doe  d.  Richards  v.  Lewis, — rule  absolute   to   enter  a 

non&uit. 
Richards  v.  Lewis, — rule  absolute  for  a  new  trial,  an 
payment  of  costs. 
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BRUNSKILL  v.  POWELL  (1).  i860. 

June  19 
(19  L.  J.  Ex.  362—364;  S.  0.  1  L.  M.  ft  P.  550.)  ' 

The  defendant  was  indebted  to  the  plaintiff  for  liquors  supplied  and  , 

money  lent  at  different  times.  The  plaintiff  had  been  in  *the  habit  of  t  *363  -I 
marking  down  the  separate  items,  and  afterwards  entering  them  in  his 
book  as  one  account,  and  sent  the  defendant  an  account  including  the 
whole,  amounting  to  362.  10*.  Ad.  The  plaintiff  levied  a  plaint  in  the 
county  court  for  20/.  for  goods  sold ;  the  particulars  of  demand  comprising 
no  items  for  money  lent  Having  recovered  judgment  and  obtained  payment 
of  this  amount,  he  levied  another  plaint  for  5/.  la.  6U  for  money  lent, 
being  the  amount  of  the  loans  included  in  the  account  of  36/.  10*.  Ad.  At 
the  hearing  of  the  first  plaint  there  was  no  abandonment :  Held,  that  these 
were  distinct  demands,  and  that  there  was  no  ground  for  a  prohibition. 

It  appeared  upon  affidavit  that  the  plaintiff  in  this  case,  who 
kept  a  public-house,  had  been  in  the  habit  of  supplying  the  defen- 
dant with  liquors,  and  also  from  time  to  time  lending  him  small 
sams  of  money.  The  amounts,  whether  for  liquor  supplied  or 
money  lent,  were  entered  at  the  time  upon  a  board,  in  a  continuous 
column,  from  which  they  were  copied  into  a  book  as  one  account ; 
and  an  account  had  been  delivered  to  the  defendant,  including  both 
classes  of  items,  amounting  altogether  to  361.  10*.  4d.  On  the 
9th  of  February,  1850,  the  plaintiff  levied  a  plaint  in  the  county 
court  of  Lancashire,  at  St.  Helen's,  for  202.  due  for  goods  sold  and 
delivered,  and  on  an  account  stated ;  and  the  particulars  of  demand 
annexed  to  the  summons  showed  an  amount  of  31/.  8*.  8£rf.,  but 
containing  no  mention  of  any  loan. 

Upon  the  trial  of  the  cause,  on  the  20th  of  February,  judgment 
was  given  against  the  defendant  for  20/.  and  costs,  which  the 
defendant  paid.  On  the  1st  of  March  the  plaintiff  levied  another 
plaint  in  the  same  court  for  51.  1*.  6d.  due  for  money  lent  and  on  an 
account  stated.  The  particulars  annexed  to  the  summons  consisted 
of  numerous  small  sums  which  had  been  lent  to  the  defendant,  and 
entered  in  the  books  of  the  plaintiff  in  the  manner  above  mentioned. 

(I)  Foil.  Richards  v.  Marten  (1874)  Act,  1888  (51  &  52  Vict.  c.  43),  s.  81, 
23  W.  B.  93.     See  now  County  Courts      and  3  Edw.  VII.  c.  42,  s.  3. 
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Bbuhskill    On  the  18th  of  March  the  defendant  paid  the    amount  into  the 

IT. 

Powell,      county  court,  to  obtain  a  stay  of  proceedings,  in  order  to  apply 
for  a  prohibition. 

Crompton  now  moved  for  a  rule,  calling  upon  the  Judge  of  the 
county  court  of  Lancashire  and  the  plaintiff  to  show  cause 
why  a  writ  of  prohibition  should  not  issue  to  restrain  the  said 
Court  from  further  proceedings  in  the  cause  (1) : 

This  is  splitting  the  demand,  for  the  facts  show  that  the  plaintiff 
treated  the  whole  as  one  debt  and  cause  of  action :  and  here  the  defen- 
dant is  put  to  unnecessary  vexation.  It  is  not  identical  with  the  case 
of  Orimbly  v.  Aykroyd  (2),  but  it  is  within  the  principle.  The  passage 
cited  in  the  judgment  from  Fitzherbert's  Nat.  Brev.,  p.  46,  is  appli- 
cable. He  lays  it  down, "  that  if  a  man  do  owe  another  man  five  marks, 
and  he  sue  several  plaints  for  the  same  in  the  county  court  or  any  other 
court  (meaning,  no  doubt,  the  hundred  court  or  court  baron)  against 
the  debtor,  he  shall  have  prohibition  and  release  the  matter,  and 
that  it  would  defraud  the  King's  Court  of  its  jurisdiction."  It  being 
all  one  demand,  the  plaintiff  is  barred  from  suing  for  the  amount 
of  the  second  plaint,  as  he  had  no  right  to  divide  it ;  and  although 
there  was  no  express  disclaimer  on  the  first  plaint,  there  is  ground 
for  the  interference  of  this  Court. 

Cur.  adv.  vtdt. 

Judgment  was  now  delivered  by — 

Parke,  B. : 

In  this  case  the  question  was,  whetber  it  fell  within  the  rule  laid 
down  in  Orimbly  v.  Aykroyd.  In  that  case  it  was  held,  where  there 
was  a  bill  for  shop  goods,  if  some  were  supplied  on  one  day  and 
other  articles  afterwards  added,  they  formed  one  account,  in  the 
nature  of  one  demand,  and  could  not  be  separated.  In  the  present 
case  it  was  not  solely  a  bill  for  shop  goods,  but  an  account  for  gin 
and  beer  delivered,  and  also  a  claim  for  money  lent.  We  think  it 
does  not  fall  within  the  same  principle  as  the  case  of  Orimbly  v. 
Aykroyd,  and  no  rule  for  prohibition  ought  to  be  granted.  They 
are  several  and  distinct  demands.  It  was  also  urged,  that  the 
plaintiff  having  recovered  in  the  county  court  20J.  upon  that  demand, 
he  could  not  recover  for  the  remainder,  having  once  recovered  for 
20J.    It  does  not  appear  that  he  entered  any  disclaimer,  or  any 

(1)  April  16th,  before  Pollock,  C.B.,  (2)  I  Ux.  479;  S.  C.  17  L.  J.  Ex. 

Parke,  B„  Eolfe,  B.f  and  Piatt,  B.  157. 
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minute  or  *memorandum  on  the  records  of  the  county  court,  dis-    Brukskill 
claiming  the  remainder  at  the  time   that  he  recovered  the  202.      Powell. 
This  question  has  been  decided  twice  in  the  Court  of  Common       [  *364  ] 
Pleas,  and  unless  the  party  insists  that  the  plaintiff  enter  a  dis- 
claimer or  some  memorandum  in   the  county  court,  he  is  not 
precluded  from  suing  for  the  remainder  in  a  subsequent  plaint  (l). 

Rule  refused. 
GILLIAT   v.  ROBERTS  (2).  isr.0. 

(19  L.  J.  Ex.  410.)  AprUll. 

A.  bought  a  certain  quantity  of  wheat,  in  value  above  10/.,  which  wheat         C  "*10  J 
was  to  be  reduced  to  a  certain  standard  by  dressing.     After  the  making  of 
the  contract,  A.  sent  for  a  small  portion  of  the  wheat,  which  was  then  sent 
to  him,  but  not  dressed,  whereby  it  fell  short  of  the  standard  agreed  upon, 
but  he  retained  it,  without  objecting  to  it : 

Held,  that  this  was  a  part  acceptance  within  the  Statute  of  Frauds ;  and 
that  retaining  the  portion  so  sent  amounted  to  a  waiver  of  the  full 
performance  of  the  contract  by  the  plaintiff  as  to  that  portion. 

Assumpsit  for  not  accepting  ninety-eight  quarters  of  wheat. 

Plea  (inter  alia)  Non  assumpsit,  upon  which  issue  was  joined. 

At  the  trial  of  the  cause,  before  Lord  Campbell,  Ch.  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Lincoln,  it  appeared  that  the 
defendant  had  agreed  with  the  plaintiff  to  buy  of  him  "  a  hundred 
quarters  of  wheat  of  the  crop  of  1849,  at  21.  5s.  per  quarter,  of  good 
merchantable  quality,  and  not  to  weigh  less  than  nine  and  a-half 
stone  neat  imperial  measure,  to  be  made  up  eighteen  stone  neat, 
and  to  be  taken  as  early  after  harvest  as  possible."  This  contract 
was  by  parol,  and  never  was  reduced  to  writing.  In  the  following 
month  of  October,  the  defendant  sent  his  servant  with  a  horse  and 
cart  for  three  sacks  of  the  wheat,  and  the  servant  stated  that  he 
was  sent  for  some  of  the  wheat  which  his  master  had  purchased. 
Three  sacks  were  accordingly  sent  on  that  occasion.  These  sacks 
weighed  eighteen  stone  neat,  but  the  weight  was  not  then  tested 
according  to  the  imperial  measure,  nor  had  it  received  a  final 
dressing,  which  it  is  usual  for  wheat  to  receive  before  it  is  delivered 
to  the  buyer.  On  subsequent  occasions  the  defendant  had  taken 
samples  from  the  bulk  of  the  wheat ;  but  no  objection  was  then 
made  by  him  to  the  quality  of  the  wheat,  nor  had  he  returned  any 

(1)  See   Vitus  v.  Arnold,  79  R.  R.  (2)  See  Sale   of  Goods    Act,    1893 

653  (8  C.  B.  632;  19  L.  J.  C.   P.  98),  (56  &  57  Vict.  c.  71),  s.  4  (3) ;  Benja- 

and  Kimpton  v.  Willey,  82  R.    l»\  515  min  on  Sale,  5th  ed.  207. 
(9  C.  B.  719;  19  L.  J.  C.  P.  269). 
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Gilliat  portion  of  the  wheat  he  had  sent  for.  It  was  for  the  refusal  to 
Roberts,  accept  the  wheat  which  the  defendant  had  purchased  under  the 
preceding  contract  of  the  plaintiff  that  the  present  action  was 
brought.  It  was,  therefore,  contended,  upon  the  part  of  the  defen- 
dant, that  there  had  been  no  such  part  acceptance  of  the  wheat  as 
was  sufficient  to  take  the  case  out  of  the  Statute  of  Frauds.  The 
learned  Judge,  however,  was  of  a  different  opinion,  and  the  plaintiff 
had  a  verdict,  leave  being  reserved  to  the  defendant  to  move  for  a 
rule  nisi  to  enter  a  verdict  for  the  defendant. 

Humfrey  now  moved  accordingly : 

The  receipt  by  the  defendant  of  the  wheat  for  which  he  sent  his 
servant  was  not  a  part  acceptance  within  the  Statute  of  Frauds, 
for  he  had  a  right  to  object  to  the  quality  and  the  quantity.  He 
may  be  bound  to  pay  the  plaintiff  for  these  sacks  which  he  has 
received,  but  he  was  not  under  any  obligation  to  accept  the 
remainder. 

(Parke,  B. :  There  was  only  one  contract  between  these  parties. 
The  defendant  received  these  three  sacks,  which  are  a  portion  of 
the  bulk,  and  by  keeping  them  has  waived  the  full  performance  of 
the  contract,  so  far  as  it  relates  to  that  particular  part. 

Pollock,  C.  B. :  There  is  only  one  contract  between  these  parties. 
The  defendant  had  no  right  to  retain  the  wheat  which  he  had  sent 
for,  unless  he  did  so  in  pursuance  of  the  original  agreement.  He 
cannot  say  he  is  liable  for  that  under  a  new  contract.) 

Per  Curiam  (i)  : 
There  will  be  no  rule  in  this  case. 

Rule  refused. 
(1)  Pollock,  C.  B.,  Parke,  B.,  Bolfe,  B.,  and  Platt,  B. 
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In  be  TEATHER  and  The   POOR  LAW  COM-         .  18??\K 

Jan.  14,  15. 

MISSIONERS.  — 


(19  L.  J.  M.  C.  70—71 ;  S.  C.  1  L.  M.  &  P.  7 ;  15  J.  P.  36.) 

The  Poor  Law  Commissioners  (1)  have  a  discretionary  power  of  removing 
a  relieving  officer  of  a  union  whom  they  deem  unfit  for  his  office,  without 
giving  him  notice  of  their  intention  to  remove  him,  or  hearing  what  he  has 
to  say  in  his  defence. 

This  was  an  application  for  a  mandamus  to  direct  the  Poor  Law 
Commissioners  Qf  England  and  Wales  to  restore  to  his  office  Luke 
Alphonso  Teather,  the  relieving  officer  of  the  Godstone  Union,  who 
had  been  removed  from  it  by  the  following  order : 

"  To  the  guardians  of  the  poor  of  the  Godstone  Union,  in  the 
county  of  Surrey  ;  to  Mr.  L.  A.  Teather,  the  relieving  officer  of  the 
said  union  ;  to  the  clerk  or  clerks  of  the  justices  of  Petty  Sessions 
held  for  the  division  or  divisions  in  which  the  said  union  is  situated, 
and  to  all  others  whom  it  may  concern.  We,  the  Poor  Law  Board, 
hereby  declare  that  we  deem  L.  A.  Teather  unfit  for  the  office  of 
relieving  officer  of  the  Godstone  Union,  in  the  county  of  Surrey ; 
and  in  pursuance  and  execution  of  the  powers  and  authorities  given 
in  and  by  the  statutes  in  that  behalf  made  and  provided,  we  do 
hereby  remove  him  from  the  said  office,  and  order  and  direct  the 
said  L.  A.  Teather  to  cease  to  exercise  and  perform  the  powers  and 
duties  of  the  said  office.  And  we  do  hereby  require  the  guardians 
of  the  poor  of  the  said  union,  as  soon  as  conveniently  may  be,  to 
appoint  a  fit  and  proper  person  to  be  a  relieving  officer  of  the  said 
union  in  the  room  of  the  said  L.  A.  Teather,  and  to  report 
the  said  appointment  when  made,  together  with  the  amount 
of  the  salary  intended  to  be  given  to  the  person  so  to  be  appointed 
relieving  officer  aforesaid,  to  the  said  Poor  Law  Board.  Given 
under  our  hands  and  seal  of  office  this  14th  day  of  December,  1849. 

"M.    T.  Bainbs,   President. 
"Geo.  Nicholls,  Secretary." 

In  his  affidavit,  in  support  of  the  motion,  Teather  stated  that  he 
had  been  appointed  relieving  officer  by  the  guardians  of  the  God- 
stone Union ;  that  he  had  held  the  office  for  fourteen  years ;  and 
that  prior  to  the  order  being  made  he  had  had  no  intimation  from 

(1)  Beplaced  by  Local  Government  Board  :  34  &  35  Vict.  c.  70. 


Bail  Court. 

[70] 
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in  re        the  Poor  Law  Board  of  their  intention  to  dismiss  him,  or  of  the 
Tkathbr, 

cause  of  the  dismissal ;  and  that  no  opportunity  had  been  given 

him  to  refute  the  complaints  (if  any)  that  the  Poor  Law  Board 

might  have  against  him,  or  to  cause  any  investigation  to  be  made 

into  them.    He  also  asserted  that  he  had  diligently  and  faithfully 

discharged   the  duties  of  his  office,  and  he  denied  the  charge  of 

unfitness. 

Wells,  in  support  of  the  motion  (Jan.  14) : 

The  Poor  Law  Commissioners  have  no  power  to  remove  a  relieving 
officer  without  notice  to  him  of  the  cause  of  complaint  and  hearing 
what  he  has  to  say  in  his  defence.  The  Poor  Law  Act,  4  &  5 
Will.  IV.  c.  76,  s.  15,  gives  the  Commissioners  power  to  issue  general 
orders  for  the  management  of  the  poor.  Section  46  empowers  them 
to  direct  the  guardians  to  appoint  paid  officers.  It  also  gives  them 
authority  "  to  direct  the  mode  of  appointment  and  the  continuance 
in  office  or  dismissal  of  such  officers."  Section  48  (i)  gives  them  a 
[  *7i  ]  power  to  remove  such  officers  if  they  shall  deem  them  *unfit  for 
the  office.  But  it  is  submitted  that  this  enactment  must  be  con- 
strued according  to  the  general  spirit  of  the  law,  which  requires  that 
the  party  to  be  affected  by  a  judgment  of  any  tribunal  should  have 
an  opportunity  given  him  of  defending  himself  before  it.  It  may  be, 
that  if  an  inquiry  be  properly  instituted  by  the  Poor  Law  Board  this 
Court  would  not  examine  into  the  mode  in  which  they  had  exercised 
their  discretion :  R.  v.  The  Guardians  of  the  Braintree  Union  (2). 
But  here  there  has  been  no  proper  inquiry  at  all,  for  there  has  been 
no  notice  given  to  Teather  of  any  complaint  at  all  against  him. 

(Erlb,  J. :  An  officer  who  holds  durante  bene  placito  may  be 
discharged  as  soon  as  the  person  who  makes  the  appointment 
chooses  to  exercise  his  will ;  if  the  officer  be  appointed  dum  bene  se 
gesserit  the  case  is  very  different.) 

The  Commissioners  are  not  authorized  in  discharging  Teather  while 
he  behaves  himself  well,  and  fully  and  fitly  performs  the  duties  of 

(1)  "  And  be  it    further   enacted,  of  any  parish  or  union,  to  remove  auy 

that  the  said  Commissioners  may,  and  master  of  any  workhouse  or  assistant- 

they    are     hereby    authorized     and  overseer  or  other  paid  officer  of  any 

empowered,  as  and   when  they  shall  parish  whom  they  shall  deem  unfit  for 

think  proper,  by   order  under  their  or  incompetent  to  discharge  the  duties 

hands  and  seal,  either  upon  or  without  of  any  such  office,*'  &c.  &c. 
any  suggestion  or  complaint  in  that  (2)  55  E.  E.  22  <  (1  Q.  B.  130;  6*.  C. 

behalf  from  the  overseers  or  guardians  10  L.  J.  M.  C.  76). 
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the  office.     They  cannot  exceed  their  statutable  authority:  R.  v.         Inre 

T  BATHER. 

The  Poor  Law  Commissioners  (AUstonefield  Incorporation)  (l). 

(Eklr,  J. :  Is  not  the  fair  meaning  of  the  provision  in  section  48 
that  the  Commissioners  have  a  discretion  to  discharge  the  officers 
mentioned  in  it  when  they  shall  think  fit  ?  Have  you  any  authority 
to  show  that  when  there  is  a  discretionary  power  to  remove,  notice 
must  be  given  to  the  person  affected  before  removal?  The  rule 
must  be  universal,  if  it  exists  at  all.) 

In  R.  y.  Smith  (2)  the  dismissal  of  a  parish  clerk  by  the  vicar  was 
held  bad  because  he  had  not  been  summoned  to  answer  for  his 
conduct  before  removal. 

(Eble,  J. :  In  that  case  the  only  power  to  remove  was  a  power  to 
remove  for  good  cause :  that  is  very  different  from  a  power  to  remove 
at  discretion.) 

Cur.  adv.  vult. 

Eble,  J.  now  said  : 

I  have  considered  this  case,  and  am  of  opinion  that  this  rule 
must  be  refused  ;  for  I  have  no  doubt  that  under  the  provisions  of 
the  statute  the  Poor  Law  Commissioners  have  a  discretion  to  remove 
the  paid  officers  of  the  parish  or  union  :  and  that  where  they  have 
such  a  discretion,  they  may  order  the  removal  of  an  officer  though 
no  charge  has  been  made,  or  any  notice  given  to  the  party,  or  an 
opportunity  afforded  him  for  making  any  defence.  The  case  of  R. 
v.  The  Governors  of  Darlington  School  (3),  which  is  a  very  elaborate 
judgment,  establishes  the  principle  that  where  there  is  a  discretionary 
power  to  remove,  it  may  be  exercised  without  notice  to  the  party  and 
without  any  statement  of  the  grounds  of  removal. 

Rule  refused. 

(1)  11  Ad.  ft  El.  558 ;  8.  C.  9  L.  J.   13  L.  J.  Q.  B.  166). 

M.  0.  33.  (3)  66  R.  B.  521  (6  Q.  B.  682  ;  8.  C. 

(2)  64  B.  R.  590  (5  Q.  B.  614 ;  S.  C.      14  L.  J.  a  B.  67). 
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im.         THE  qUEEN  Vm  EVANS  and  YALE,  Justices,  &c.  (i). 

May  7,  &  i  7  \   / 

(19  L.  J.  M.  C.  151—155 ;  S.  0.  sub.  nom.  Ex  parte  Rice  Jones,  1  L.  M.  &  P.  357 ; 

Bail  Court  15  L.  T.  142.) 

[  151  ]  Under  the  statute  7  &  8  Vict.  c.  101,  s.  3  (2)  which  entitles  justices  in 

Petty  Sessions  to  make  an  order  of  maintenance  on  the  putative  father  of 
a  bastard  (although  he  does  not  appear,  and  there  has  been  no  personal 
service  of  the  summons  on  him),  on  proof  that  the  summons  "was  left  at 
his  last  place  of  abode  six  days  at  least  before  the  Petty  Session,"  the 
summons  must  be  left  at  his  present  place  of  abode,  if  he  has  any  at  the  time 
of  the  service ;  at  his  last  place  of  abode,  if  he  has  none. 

Proof  of  the  proper  service  of  the  summons  is  essential  to  give  the  justices 
jurisdiction ;  and,  terrible,  an  allegation  in  the  order  that  such  proof  has 
been  given,  as  averred  in  the  form  No.  8  in  the  schedule  of  the  stat. 
8  &  9  Vict.  c.  10,  is  necessary  to  the  validity  of  the  order. 

If  the  summons  is  left  at  a  place  which  the  person  leaving  it  believes  to 
be  the  last  place  of  abode  of  the  party  summoned,  and  gives  evidence  of 
such  service  of  the  summons  before  the  justices  at  Petty  Session,  the  latter 
have  primA  facie  jurisdiction  to  make  the  order  of  maintenance ;  but  the  party 
summoned  is  at  liberty  to  show  by  affidavit  that  the  summons  was  not  served 
at  his  last  place  of  abode,  and  if  the  fact  be  proved,  this  Court  will  grant  a 
certiorari  to  bring  the  order  up  to  quash  it  as  being  made  without  jurisdiction. 

This  was  a  rule  obtained  (on  the  20th  of  April,  1850)  on  the 

affidavit  of  Bice  Jones  and  others,  calling  upon  the  Key.  Evan 

Evans,  clerk,  and  William  Parry  Yale,  Esq.,  two  justices  of  the 

peace  for  the  county  of  Denbigh,  and  on  Mary  Evans,  "  to  show 

cause  why  a  writ  of  certiorari  should  not  issue  to  remove  into  this 

Court  a  certain  order,  made  on  the  4th  of  December  last,  under  the 

hands  and  seals  of  the  said  Evan  Evans  and  William  Parry  Yale,  as 

such  justices  as  aforesaid,  whereby  the  said  Bice  Jones  was  adjudged 

to  be  the  putative  father  of  a  bastard  child  of  which  the  said  Mary 

Evans  had  then  lately  been  delivered,  and  ordering  the  said  Bice 

Jones  to  pay  to  the  said  Mary  Evans  or  other  person  in  the  said 

order  mentioned,  certain  sums  of  money  in  the  said  order  specified." 

The  order  was  in  the  following  terms. 

"Denbighshire  (to  wit). — At  a  Petty  Session  of  her  Majesty's 

justices  of  the  peace  for  the  county  of  Denbigh,  holden  in  and  for 

the  division  of  Yale  in  the  said  county,  at  Dafarn  Dowyich,  in  the 

parish  of  Llanarmon  yu  Yale,  in  the  said  county  of  Denbigh,  on  the 

[•162]       4th  day  of  December,  *a.d.  1849,  before  us,  William  Parry  Yale, 

Esq.  and  the  Bev.  Evan  Evans,  clerk,  two  of  her  Majesty's  justices 

of  the  peace  for  the  said  county.     Whereas  one  Mary  Evans,  single 

woman,  residing  at  Graig,  in  the  parish  of  Llanarmon  yu  Yale,  in 

the  said  county  of  Denbigh,  within  this  division  of  Yale,  did,  on  the 

(1)  Approved,  E.  v.  Farmer  [1892]  (2)  Rep.    8ee  now  Bastardy  Laws 

1  Q.  B.  637,  61  L.  J.  M.  G.  65,  65      Amendment  Act,  1872  (35  &  36  Vict. 
L.  T.  736,  C.  A.  c.  65),  a  4). 
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6th  of  November,  a.d.  1849,  having  been  delivered  of  a  bastard  child  *»«• 
within  twelve  calendar  months  prior  thereto,  make  application  to  Evans. 
the  Rev.  Evan  Evans,  clerk,  one  of  her  Majesty's  justices  of  the 
peace  acting  for  this  division,  for  a  summons  to  be  served  upon 
Bice  Jones,  of  Liverpool,  in  the  county  of  Lancaster,  whom  she 
alleged  to  be  the  father  of  the  said  child,  and  the  said  justice  there- 
upon issued  his  summons  to  the  said  Bice  Jones  to  appear  at  the 
Petty  Session  to  be  holden  on  this  day  for  this  division  of  Yale,  in 
which  the  Baid  justice  usually  acts,  to  answer  her  complaint  touch- 
ing the  premises :  and  whereas  the  said  Bice  Jones  having  been 
duly  served  with  the  said  summons  within  forty  days  from  this  day, 
to  wit,  on  the  8th  day  of  November  last,  and  not  appearing  in  pur- 
suance thereof ;  and  the  said  Mary  Evans  having  now  applied  to  us, 
the  justices,  in  Petty  Session  assembled,  for  an  order  upon  the  said 
Bice  Jones,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided ;  and  it  being  now  proved  to  us  that  the  said  child 
was,  since  the  passing  of  an  Act  passed  in  the  8th  year  of  the  reign 
of  her  present  Majesty,  intituled  '  An  Act  for  the  further  Amend- 
ment of  the  Laws  relating  to  the  Poor  of  England/  (that  is  to  say) 
on  the  19th  day  of  December,  a.d.  1848,  born  a  bastard  of  the  body 
of  the  said  Mary  Evans ;  and  we  having  heard  the  evidence  of  such 
woman  and  such  other  evidence  as  she  hath  produced,  and  the 
evidence  of  the  said  Mary  Evans  the  mother  of  the  said  child 
having  been  corroborated  in  some  material  particular  by  other 
testimony  to  our  satisfaction,  do  hereby  adjudge  the  said  Bice 
Jones  to  be  the  putative  father  of  the  said  bastard  child ;  and 
having  regard  to  all  the  circumstances  of  this  case,  we  do  now 
hereby  order  that  the  said  Bice  Jones  do  pay  unto  the  said  Mary 
Evans,  the  mother  of  the  said  bastard  child,  so  long  as  she  shall 
live  and  shall  be  of  sound  mind,  and  shall  not  be  in  gaol  or  prison 
or  under  sentence  of  transportation,  or  to  the  person  who  may  be 
appointed  to  have  the  custody  of  such  bastard  child  under  the  pro- 
visions of  the  said  statute,  the  sum  of  1*.  6d.  per  week  from  the  6th 
day  of  November  last,  until  the  said  child  shall  attain  the  age  of 
thirteen  years,  or  shall  die,  or  the  said  Mary  Evans  shall  marry ; 
and  we  do  hereby  further  order  the  said  Bice  Jones  to  pay  to  the 
said  Mary  Evans  the  sum  of  12.  12*.  6d.  being  the  costs  incurred  in 
obtaining  this  order,  and  the  sum  of  10*.  for  the  midwife.  Given 
under  our  hands  and  seals  at  the  Sessions  aforesaid. 

"W.  P.  Yale  (l.s.). 

"E.Evans  (l.s.)," 
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Kiwi.  jjjce  Jones,  in  bis  affidavit,  stated  that  the  order  was  served  on 

r. 

Bvakp.  him  on  or  about  the  15th  of  December ;  "  that  the  summons  men- 
tioned and  referred  to  in  the  said  order  and  therein  stated  to  have 
been  duly  served  on  him  this  deponent,  was  not  personally  served 
on  him  this  deponent,  but  was  left  at  a  house  situate  in  Prince 
Edwin  Lane,  in  Liverpool  aforesaid,  where  this  deponent  formerly 
lodged ;  but  he  this  deponent  did  not  at  the  time  that  the  said 
summons  was  left  as  aforesaid  lodge  there,  but  at  a  house  situate  in 
Yate  Street,  in  Liverpool  aforesaid ;  and  by  reason  of  the  said 
summons  not  having  been  left  at  his  said  last  place  of  residence,  he 
this  deponent  did  not  receive  the  same  until  after  the  day  on  which 
the  said  order  was  made  as  aforesaid.'1 

The  rule  was  opposed,  on  an  affidavit  of  the  constable  who  served 
the  summons.  He  stated,  "  That  the  deponent  did  on  the  8th  day 
of  November,  a.d.  1849,  serve  a  true  copy  of  the  summons  hereunto 
annexed,  marked  with  the  letter  A,  upon  Eice  Jones,  of  25,  Prince 
Edwin  Lane,  Liverpool,  in  the  county  of  Lancaster,  by  leaving  the 
same  in  the  dwelling-house  of  Mrs.  Parry,  No.  25,  Prince  Edwin's 
Lane  aforesaid,  with  whom  the  said  Bice  Jones  then  lodged  as  this 
deponent  verily  believes ;  inasmuch  as  the  said  Mrs.  Parry  in 
answer  to  this  deponent's  inquiries,  informed  deponent  that  the 
said  Bice  Jones  resided  Ihere,  and  that  all  his  clothes  were  there 
with  her,  but  that  the  said  Bice  Jones  had  not  been  there  the  day 
previously.  That  the  said  dwelling-house  was  the  only  place  of 
abode  of  the  said  Bice  Jones  known  to  deponent ;  and  that  upon 
inquiries  made  in  Liverpool  aforesaid,  deponent  has  no  doubt  that 
the  said  Bice  Jones  has  no  other  place  of  abode,  there  or  elsewhere, 

[  mss  ]  save  as  before  *mentioned.  That  on  the  4th  day  of  December,  a.d. 
1849,  at  a  Petty  Session  of  her  Majesty's  justices  of  the  peace  for 
the  county  of  Denbigh,  h olden  in  and  for  the  division  of  Yale,  in  the 
said  county,  the  deponent  did  prove  before  William  Parry  Yale,  Esq. 
and  the  Bev.  Evan  Evans,  clerk,  two  of  her  Majesty's  justices  of 
the  peace  for  the  said  county,  that  he  had  served  the  said  Bice  Jones 
with  a  true  copy  of  the  said  summons,  in  the  manner  and  on  the 
day  aforesaid." 

The  rule  nisi  having  been  obtained,  on  the  ground  that  there  was 
no  sufficient  service  of  the  summons,  and  that  the  order  was  bad 
on  its  face, 

Macnamara  showed  cause  (May  7) : 
The  service  of  the  summons  was  sufficient.     It  was  left  at  the 
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last  known  place  of  abode  cf  the  party,  and  at  a  place,  which  the        Rbg. 

constable  swears  he  believes  to  be  his  last  place  of  abode.    The       Evans. 

order  is  good  on  the  face  of  it.     Though  it  is  not  stated  in  words 

in  the  order  that  the  summons  was  served  six  days  before  the  order 

was  made,  which  period  is  required  to  intervene  by  the  stat.  7  &  8 

Yict.  c.  101,  s.  2,  between  the  service  of  the  summons   and   the 

order,  yet  it  appears  on  the  face  of  the  order  that  the  summons 

was  served  on  the  8th  of  November,  and  that  the  order  was  made 

on  the  4th  of  December,  and  consequently  that  a  greater  period 

than  six  days  had  elapsed ;  and  although  the  date  of  the  service  is 

laid  under  a  videlicet,  yet  the  expression  "to  wit,  the  8th  day  of 

November  last1'  must  be  taken  to  mean  the  precise  day  named,  on 

the  well-known  rule  of  law,  that  where  the  true  date  is  material  to 

be  averred  in  pleading,  the  date  mentioned  will  be  considered  as 

meant  to  be  the  true  date,   although  laid  under  a  videlicet :  2  Wms. 

Saund.  291,  Skinner  v.  Andrews  (i),   Reg.  v.  Baines(2)f   Ryallsv. 

Bramall(s).    +     *    Even   if  the  order  be  deficient  in   form,    the 

error  may  be  amended  under  the  stat.  12  &  IS  Yict.  c.  45,  s.  7. 

(Coleridge,  J. :  The  applicant  complains  that  he  has  not  been 
served  with  the  summons,  and  that  it  did  not  come  to  his  know- 
ledge before  the  making  of  the  order:  can  you  say  that  that  is 
mere  matter  of  form?) 

But  it  was  proved  before  the  magistrate  that  the  summons  was 
duly  served,  and  therefore  the  magistrate  had  jurisdiction  to  make 
the  order.  The  sufficiency  of  the  proof  is  a  question  for  the  dis- 
cretion of  the  Judge,  and  this  Court  will  not  review  it. 

Greaves,  contra  : 
The  justice  of  the  case  is  with  the  applicant.  The  order  has  been 
made  against  him  without  any  notice  to  him.  There  was  no  service 
auch  as  the  Act  requires.  The  provisions  of  the  statute,  which  take 
away  the  common  law  right  of  the  subject  to  have  a  personal  notice, 
and  an  opportunity  of  being  heard  before  any  judicial  order  is  made 
against  him,  must  be  strictly  followed.  By  section  8  of  the  stat. 
7  &  8  Vict.  c.  101,  to  give  the  justices  jurisdiction  the  summons 
must  be  served  personally  on  the  party  charged,  or  "left  at  his  last 
place  of  abode."  The  summons  was  not  left  at  his  "last"  place  of 
abode.    It  was  left  in  Edwin  Street ;  but  it  is  distinctly  sworn  that 

(1)  1  Wms.  Saund.  168.  (3)  1  Ex.  734. 

(2)  2  Ld.  Bay.  1265. 
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Reg.        the ' '  last,"  that  is,  the  "  present "  place  of  abode  of  the  applicant  is  in 
Evaks.      Yate  Street.    The  affidavit  in  answer  does  not  venture  to  contradict 
this  assertion.     The  service  under  the  statute  mast  be  at  a  man's 
present  residence,  if  he  has  any.    The  magistrates  had  no  jurisdic- 
tion to  make  the  order,  and  therefore  the  certiorari  ought  to  issue. 

(Coleridge,  J. :  The  words  of  the  stat.  7  &  8  Vict.  c.  101 ,  s.  3,  are 

that  "on  proof  that  the  summons  was  duly  served  on  such  person 

[  *1M  1       or  left  at  his  last  place  of  abode,"   *the  justices  are  to  hear  the 

case,  and  make  the  order.    If  proof  be  given,  though  that  proof 

be  false,  can  you  say  that  the  justices  acted  without  jurisdiction?) 

It  is  submitted  that  the  jurisdiction  fails  on  its  being  shown  that 
the  proof  was  false.  Another  objection  to  the  service  is,  that  only 
a  "copy"  of  the  summons  was  served.  A  party  is  not  bound  to 
attend  to  anything  but  an  original  summons,  authenticated  by  the 
magistrate's  signature.  The  order  itself  is  bad  on  the  face  of  it. 
It  does  not  show  that  the  summons  was  served  six  days  before  the 
making  of  the  order.  *  *  The  deficiencies  in  the  order  are  not 
cured  by  the  statute  12  &  13  Vict.  c.  45,  s.  7 ;  which  applies  merely 
to  formal  omissions  or  mistakes,  such  as  errors  made  by  the 
justices'  clerk  in  drawing  up  the  order.  It  was  not  meant  to  cure 
a  defect  in  jurisdiction,  or  to  affect  a  case  in  which  the  justices  had 
to  exercise  a  discretion. 

Cur.  adv.  wit. 

Coleridge,  J.  now  said : 

In  this  case  the  main  ground  for  the  certiorari  io  remove  an  order 
of  affiliation  is  a  defect  in  the  service  of  the  summons,  the  order 
having  been  made  without  the  defendant's  appearance.  The  order 
recites — "Whereas,  the  said  Bice  Jones  having  been  duly  served 
with  the  said  summons  within  forty  days  from  this  day,  to  wit,  the 
8th  day  of  November  last,  and  not  appearing  in  pursuance  thereof," 
and  it  bears  date  the  4th  of  December.  On  reference  to  the  8  &  9 
Vict.  c.  10,  Schedule  No.  8,  note  (d),  it  will  be  found  that  this  varies 
considerably  from  the  form  and  directions  there  given  ;  and,  among 
other  things,  in  omitting  the  words,  "as  is  now  proved  before  us," 
which  are  repeated  on  two  occasions,  and  clearly  are  directed  to  be 
used  for  the  important  object  of  reminding  the  magistrates  that 
when  they  proceed  in  the  absence  of  the  party,  clear  proof  of  the 
service  .of  the  summons  six  days  at  least  before  the  Petty  Sessions, 
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is  of  the  essence  of  the  jurisdiction.     But  without  deciding  on  this,         Kku. 
a  more  material  objection  on  the  merits  arises.  Evans. 

The  rule  was  moved  for  on  an  affidavit,  negativing  personal  ser- 
vice of  the  summons,  and  stating  that  it  was  served  at.  a  house 
where  the  defendant  formerly  lodged,  but  did  not  lodge  at  the  time 
of  the  service,  and  that  it  never  reached  him  until  after  the  day  on 
which  the  order  was  made.  The  answer  is,  only,  that  it  was  served 
at  a  house  at  which  the  deponent  believed  the  defendant  to  reside, 
inasmuch  as  he  was  told  so  by  the  mistress  of  the  house,  who  said 
his  clothes  were  still  there,  but  that  he  had  not  been  there  the  day 
previously.  Considering  that  the  defendant's  affidavit  might  have 
been  answered  if  untrue,  I  must  take  the  fact  to  be  as  he  states  it. 
Now,  by  stat.  7  &  8  Vict.  c.  101,  s.  8,  jurisdiction  attaches  only 
under  such  circumstances  as  the  present,  "on  proof  that  the  sum- 
mons was  left  at  the  last  place  of  abode";  by  the  word  "last"  is 
meant  the  then  present  place  of  abode,  if  the  party  have  any,  the 
last  which  he  had  if  he  has  ceased  to  have  any.  The  service  there- 
fore, I  think,  was  not  at  the  right  place.  But  it  was  said  that  the 
jurisdiction  attached  on  proof  of  the  fact,  and  "proof"  may  be  said 
to  mean  the  result  of  evidence  offered,  on  which  the  magistrates 
♦are  to  judge.  But  in  a  question  of  jurisdiction,  although  the  L*155] 
magistrates  are  to  form  an  opinion  in  the  first  instance  on  the 
evidence' offered,  which  is  to  warrant  their  proceeding;  yet  justice 
requires  that  if  it  be  clearly  shown  that  the  fact  fails,  and  that  they 
never  ought  to  have  proceeded,  the  party  interested  may  be  at  liberty 
to  show  that.  Suppose  a  proceeding  against  A.,  and  evidence  be 
given  of  personal  service  on  him,  the  magistrates  would  properly 
proceed ;  but  if  it  could  be  shown  that  the  witness  had  in  truth 
served  B.  and  that  A.  was  ignorant  of  the  whole  proceeding,  it 
would  be  impossible  to  say  that  an  order  of  commitment  against 
A.  could  be  enforced.  For  these  reasons,  I  think  the  rule  must  be 
absolute. 

Rule  absolute. 
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DONATIO  MORTIS  CAUSA— 1.  Receipt  for  money  lent— Delivery 
to  agent  of  borrower  by  creditor  on  her  death-bed — Expression  of  wish 
to  cancel  debt.    Moore  v.  Darton 464 

2.  Donations  mortis  causa  are  not  abolished  by  the  Wills  Act. 

Moore  v.  Barton 464 

3.  Transfer  of  shares  by  person  in  state  of  extreme  sickness — 

Recovery  and  subsequent  lunacy  of  donor — Suit  by  committee  for 
declaration  that  defendant  a  trustee  of  shares — Charge  of  fraud  not 
proved— Costs.     Stanilandv.  Willott 246 

ECCLESIASTICAL  LAW— Advowson,  title  to — Quare  impedit — 
Union  of  benefices— Act  of  union— Creation  of  new  benefice — Con- 
veyance of  old  advowson — Misdescription  in  deed — Title  by  disseisin. 
Robinson  v.  Marquis  of  Bristol 652,  676 

ELECTION— Two  marriage  settlements  of  even  date,  one  of  realty 
and  the  other  of  personalty — Election  by  person  whose  property  (a 
remainder  in  tail)  affected  by  one  and  who  claimed  a  benefit  under  the 
other.    Bacon  v.  Cosby 381 

E8TATE — 1.  Fee  simple— Descent — Coparceners— Inheritance  Act, 
1888  (3  &  4  Will.  IV.  c.  106),  s.  2.     Cooper  v.  France  ....    507 

2.  Settlement  of  mortgaged  estates — Effect  of  covenant  against 

incumbrances — Arrears  of  interest  on  legacy — Tenant  in  tail — Fore- 
closure— Judgment  creditor — Exoneration  of  estate  from  incumbrances 
as  between  settlor  and  tenant  in  tail.     Hughes  v.  Williams.        .        .     258 
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ESTOPPEL  — Payment,  conditional — Debt  — Bill  of  exchange  for 
amount  of  debt  given  by  stranger — Indorsement  by  plaintiff  to  third 
party— Suspension  of  right  of  action — Pleading.    Belshaw  v.  Bush  .     639 

EVIDENCE — 1.  Documentary — Documents  used  in  former  proceed- 
ings— Abstract  and  affidavit  used  by  party  upon  reference  before 
Master  to  prove  title  in  himself,  admissible  against  him  in  subsequent 
action.     Pritchard  v.  Bagshawe 727 

2.  Lost  deed— Evidence  of  search— Secondary  evidence  of 

contents.    Doe  d.  Richards  v.  Lewis 886 

3.  Declarations  —  Deceased   person  —  Declaration   at   time    of 

execution  of  deed  as  to  interest  parted  with — Lost  deed — Declaration 
not  admissible,  as  cutting  down  interest  of  person  making  it.  Dot  <L 
Richards  v.  Lewis 866 

4.  Professional    confidence— Solicitor    employed    by   residuary 

legatees  with  reference  to  proposed  purchase  by  executors  of  part  of 
trust  estate — Solicitor's  depositions  as  to  transaction  not  admissible  for 
executors  to  show  participation  by  residuary  legatees  in  sale.  Lodge  v. 
Prichurd 491 

5.  Privileged  communication— Solicitor — Title  to    lands — 

Ejectment— Tithes — Map  of  land  handed  to  solicitor  for  purpose  of  sale 
of  advowson  and  book  containing  description  of  lands  subject  to  tithes 
— Waiver  of  privilege— Heir  and  executors  of  deceased  rector.  Doe  d. 
Marriott  v.  Marquess  of  Hertford 648 

6.  Foreign  law,  proof  of— Conflict  of  evidence — Bights  of  married 

woman — Presumption  from  English  law.     Ouipatte  v.  Young     .        .    355 

7.  Witness — Cross-examination    as    to    credit — Question   as   to 

contents  of  document  not  produced  or  its  absence  accounted  for,  not 
admissible.    Macdonntll  v.  Evans 818 

8.  Subpoena,  disobedience  to — Copy  enclosed  in  envelope — 

Original  writ  not  shown— Attachment— Discharge  of  rule  nisi — Costs. 
Marshall  v.  York,  Ac.  Rail.  Co 702 

EXECUTION— I.  Fi.  fa.— Bank  notes  and  money  seised  by  sheriff  not 
property  of  execution  creditor— Judgments  Act,  1888  (1  &  2  Vict.  c.  110), 
s.  12.     Collingridge  v.  Paxton 750 

2.  Wrongful  seizure  of  goods — County  Court  bailiff— Trespass — 

Justification— Proof  of  judgment.     See  Trespass. 

EXECUTOR  AND  ADMINISTRATOR— 1.  Administration  suit  — 
Specific  bequest  of  leaseholds— Legatee  taking  cum  onere — Covenant  to 
repair— Indemnity  to  general  estate  against  dilapidations — Parties- 
Legatee  held  to  be  rightly  made  a  party  to  administration  suit. 
Hickling  v.  Boyer 231 

2. Proceedings— Costs — Charge  of"  testamentary  expenses" 

in  will— Whether  covering  costs  of  suit  brought  to  settle  question  of 
construction  of  will.    Morrell  v.  Fisher 426 

3.  Liability  of  executors  for  unpaid  duty.     See  Bevenue. 

4.  Marshalling  assets — Charitable  and    general   legacies.      Sec 

Will,  1. 

FALSE  IMPRISONMENT  — Clerk  of  County  Court  —  Liability  in 
trespass— Warrant  of  commitment— Illegal  order  of  Judge— Ministerial 
officer.     Dews  v.  Riley 718 

FAMILY   ARRANGEMENT— Compromise— Fraud.     See  Fraud  and 

Misrepresentation,  4. 

FOREIGN  LA  W— Proof  of.     See  Evidence,  6. 
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FRAUD  AND  MISREPRESENTATION— 1.  Conveyance— Lunacy  of 
grantor— Lapse  of  27  years— Collateral  circumstances  of  fraud  charged 
but  not  established — Person  claiming  under  conveyance  without  notice 
of  lunacy  or  fraud— Issue  to  try  question  of  lunacy  not  granted.  Price 
v.  BerringUm 157 

2.  Sale  of  land  —  Undervalue  —  Misstatement  —  Concealment  of 

recent  valuation  of  property — To  resist  specific  performance,  deficiency 
or  undervalue  must  be  such  as  to  shock  the  conscience.  Abbott  v. 
Sworder 439 

3.  Solicitor  and  client  —  Sale   by  auction  —  Purchase  by 

solicitor — Infant — Confirmation — Acquiescence — Rescission  of  contract 
— Specific  performance — To  entitle  solicitor  to  specific  performance  of 
contract  to  purchase  his  clients'  property,  a  confirmation  must  be  clear 
and  with  knowledge  of  infirmity  of  contract.     Salmon  v.  Cutts  .  320 

4.  Family  arrangement  —  Compromise  —  Honest  and  full  dis- 
closure of  all  material  facts  necessary  to  render  family  compromise 
binding.     Smith  v.  Pincombe 239 

5.  Voluntary  settlement — Secret  settlement  made  just  before 

marriage  without  knowledge  of  husband— Deed  held  not  avoided  by 
marriage  under  27  Eliz.  c.  4,  the  husband  not  taking  as  a  purchaser. 
Doe  d.  Richards  v.  Lewis 866 

6.  Post-nuptial  settlement  made  without   actual  fraud  — 

Conveyance  of  wife's  chattel  interest  in  trust  for  husband  and  wife 
for  joint  lives  and  life  of  survivor,  with  remainder  to  son's  wife  by 
former  marriage — Mortgage  by  wife  after  husband's  death — Settlement 
not  avoided  under  27  Eliz.  c.  4.     Doe  d.  Richards  v.  Lewis   .        .        .    866 

FRAUDS,  STATUTE  OF  —  Guaranty  —  Composition  deed  —  Parol 
agreement — Variation  of  written  contract— New  agreement — Authority 
of  agent — Specific  performance.    Emmet  v.  Dewhurst    ....     209 

GOODS,  SALE  OF.    See  Sale  of  Goods. 

HUSBAND  AND  WIFE— Suit  by  married  woman,  alleging  fraud, 
against  parties  to  fraud  and  her  husband,  to  set  aside  compromise  of 
right  to  estates— Parties— Allegation  that  husband  had  refused  to  join 
as  co-plaintiff.     Smith  v.  Pincombe .  .239 

And  see  Fraud  and  Misrepresentation,  5,  6 ;  Solicitor,  1. 

INFANT— 1.  Maintenance — Bequest  of  shares  by  father's  will  — 
Gift  on  attaining  21— Intermediate  income.     Wright  v.  Warren         .    410 

2.  Ward  of  Court  —  Marriage  without  consent — Settlement  — 

Husband  ignorant  that  his  wife  was  a  ward  of  Court — Settlement  giving 
husband  life  interest  in  moiety  of  funds  after  wife's  death,  determinable 
on  re-marriage  or  insolvency — Power  to  advance  money  to  husband  on 
bond.     Richardson  v.  Mtrrifield 331 

INJUNCTION — Copyright — Observations  on  granting  injunctions 
before  legal  right  is  ascertained.     Ollendorff  v.  Black  ....     353 

INSUBANCE  (MABINE)— 1.  Insurable  interest— Advances  by  mer- 
chant for  necessary  expenses  and  disbursements — Hypothecation  of 
ship,  cargo  and  freight — Bills  drawn  on  owner — Repayment  of  money 
not  dependent  on  arrival  of  vessel — Hypothecation  not  enforceable  in 
Admiralty  Court — Held,  that  merchant  had  no  insurable  interest. 
Stainbattk  v.  Fenning 561 

2.  Perils  of  the  seas— Stranding-  Ship  taking  ground  in  harbour 

on  falling  of  tide  in  spot  where  she  is  properly  placed  for  unloading. 
Magnus  v.  Buttemer 795 
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INSUBANCE  (MABINE)— 3.  Proceeds  of  policies— Broker's  lien 
general  balance  of  account — Mortgage  of  ship— Trust — Construe! 
notice  of  title  of  equitable  assignees.     Ladbroke  y.  Lee  .        .1 

4.  Total  or  partial  loss — Test  of  loss — Items  of  calculatioi 

Expenses  to  be  considered  in  ascertaining  whether  practicable  I 
deliver  cargo  at  port  of  discharge — General  rule  that  where  wbj 
or  part  of  cargo,  after  sea  damage,  is  capable  of  being  sent  in  morn 
able  state  to  port  of  destination,  the  master  cannot  sell  nor  can  assai 
recover  as  for  total  loss.     Jtosetto  v.  Ourney I 

JUDGMENT — 1.  Fund  in  Court — Charging  order — Stop  order  agail 
payment  of  dividends— Judgments  Act,  1838  (1  &  2  Vict.  c.  HO),  s.  1 
Watts  v.  Jefferyes 1 

2.  Stop  order—Judgment  creditors  are  not  purchasers  1 

value  within  rule  in  Dearie  v.  Hall,  and  do  not  obtain  priority  on 
previous  assignees  for  value  of  debtor's  equitable  interest  in  fua 
Brearcliff  v.  DorringUm i 

3.  Judgment  creditor — Priority — Equitable  incumbrancer  who 

charge  was  registered  in  Middlesex  had  priority  over  prior  judgmej 
registered  in  C.P.     Robinson  y.  Woodward 41 

JUSTICES— Jurisdiction — Bastardy— Service  of  summons— Proof  « 
proper  service  essential  to  give  justices  jurisdiction — Certiorari.  R.i 
Evans *    n 

LANDLORD  AND  TENANT — 1.  Lease — Covenant— Construction- 
Fluctuating  rent — Average  price  of  wheat— Septennial  average  pub 
lished  under  Tithe  Commutation  Act.    Kendall  v.  Baker    .  .78 

2.  Notice  to  quit— Entry  of  tenant  on  7th  May,  1850 — Mo  ren 

paid— Six  months'  notice  to  quit,  expiring  on  7th  May,  1851,  heli 
sufficient.     Doe  d.  Cornwall  v.  Matthews 74 

3.  Use  and  occupation — Possession  under  tenant  for  life — Persoj 

occupying  with  tenant  for  life  continuing  in  possession  after  tenant  fo 
life's  death  and  paying  no  rent.     Hellier  v.  Sillcox       .         .         .         .52 

LANDS  CLAUSES  ACTS— 1.  Compensation— Railway  Company- 
Premises  not  required  by  Company — Notice  and  claim  for  compensation 
by  lessee — Injunction  to  restrain  proceedings  obtained  by  Company- 
Bight  of  lessee  to  proceed  under  notice  and  to  have  compensatio 
assessed  by  jury — Summoning  of  jury  to  assess  compensation  does  nc 
preclude  Company  from  denying  claimant's  right  to  compensatioi 
East  and  West  India  Docks  and  Birmingham  Junction  Hail,  Co.  y.  Oattke   .       4 

2. Purchase  of  land — Question  of  price  submitted  t 

arbitration  —  Award  —  Direction  to  pay  sum  awarded  —  Excess  < 
authority— Option  as  to  method  of  payment — Concurrent  conditions- 
Breach  of  contract — Damages — No  demand  of  costs.  Lindsay  v.  Dire 
London  and  Portsmouth  Rail.  Co oi 

3. Lands  "  damaged  or  injuriously  affected'9 — Awai 

of  larger  sum  than  that  tendered  by  Company— Costs  of  inquiry- 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s.  6* 
Richardson  v.  8.  E.  Rail  Co.,  612  ;  8.  E.  Rail.  Co.  v.  Richardson       .         .     62 

4.  Lands  compulsorily  taken — Purchase-money — Costs  of  ascei 

taining  validity  of  claim  on  purchase-money  of  land  taken  b 
corporation  must  be  borne  by  corporation  in  absence  of  hostile  litig* 
tion  between  claimants.    Ex  parte  Collins 5( 

5. Beinvestment   of  purchase-money — Under  specii 

circumstances  proceeds  of  sale  of  freeholds  may  be  reinvested  in  copj 
holds  under  s.  65  of  the  Lands  Clauses  Consolidation  Act,  1845.  In  •. 
Cann's  Estate 51 
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m  DOiicifli_jnfcrI*AKDS   CIJIX7SE3   ACTS— 6.  Ecclesiastical    corporation  —  Lease  — 

^.     -^_^rclxase  of  lands  demised  by  Dean  and  Chapter  for  term — Investment 

•  k      I  purchase-money  paid  to  Dean  and  Chapter  for  reversionary  interest 

v.  Lee    .    Accumuiation  of  surplus  dividends  on  stock.     Ex  parte  Dean  and  Chapter 

s9—l%eaMd^Glouce$Ur 513 

ig  whottoP^  y.  Purchase-money— Settled  land— Reinvestment  of  purchase- 
■al  role  tots  ^OJley  fa  other  land — Petition  for  payment  out  of  Court  of  small  balance 
9  of  being  sfflia,  tenant  for  life,  he  undertaking  to  lay  it  out  in  lasting  improvements. 
t***ot*llm**t  park  BarreU 613 

,  UEGACY  DUTY.    See  Revenue. 
order-Stop  «« 

(1  A^Victt^XIMITATIONS,  STATUTE    OF  —  Legacy  —  Arrears  of  interest  on 
igacy  held  only  recoverable  within  six  years  from  filing  of  bill. 

*  ^J«SrAe«  ▼.  William* 258 

i  are  not  prer-* 

ot  obtain  p*~  LUNACY—  1.  Costs  of  commission— Death  of  lunatic— Taxation  of 
itable  urt^'aata  during  lunatic's  lifetime— Payment  after  lunatic's  death  out  of 

'  tnda  standing  to  credit  of  cause  to  which  he  was  party.     Tayler  v. 

}leincwto**yler 129 

ty  over  pri*.* 2.  Maintenance  of  lunatic— Income  of  two  estates— Gifts   by 

"  ather's  and  mother's  wills — Contribution.    Methold  v.  Turner .        .    376 

0f  fluBUM**"^  3.  Tenant  for  life— Waste — Premises  destroyed  by  accidental 

licn—Ctrtx&he — Obligation  to  rebuild — Petition  by  committee  and  remainderman 
•  —Reference.    In  re  Skingley 80 

Hint—to"**  **  Lunatic    resident    abroad  —  Application    by    curator, 

en^lial  gfgiFippointed  according  to  foreign  law,  for  transfer  of  corpus  of  lunatic's 

Bkr-     '    fcmd*  **  En8Tland-    InreEliae 86 

.A<A_Ji        And  8ee  Fraud  and  Misrepresentation.  1. 

i*ay,l%l 

7th  2*7*         MASTER  AND  SERVANT— Contract  of  service— Share  of  profits— 

'    Partnership.     See  Partnership,  1. 

oan*'"^    MISTAKE— Deed— Name  of  party.    See  Deed. 

MORTGAGE — 1.  Arrears  of  interest — Bills  for  amount  of  arrears 
^^ndorsed  by  mortgagor  to  mortgagees  before  they  had  entered  into 
ftUtray  "j^giosaession— Bills  falling  due  and  dishonoured  after  possession  taken  by 
m  forc^P^Jiortgagees — Interest  in  arrear  before  possession  taken— Mortgagor 
ned  of  ^^Arecluded  from  claiming  accounts  of  receipts  with  rests.  Dobson  v.  Land 
l*ve  CO***?  483 

>eX"*  jppesi*    2.  Covenant  to  insure  premises  in  names  of  mortgagor    and 

10  °  Qatfr  mortgagees—  Omission  of  words  "heirs,  executors,  administrators  or 


Co.  ?•  assigns  " — Death  of  mortgagor — Insurance  by  mortgagees  in  their  own 
•  6  tab&V*  names  only,  as  mortgagees— Right  to  add  premiums  to  mortgage  debt. 
lfo&^&&>obKmY.  Land 483 

rent  cj* l  j.     m 3    p0reclosure  —  Redemption  —  Prior    incumbrances  —  Settled 

Itn^s     Estates— Covenant  against  incumbrances- Tenant  in  tail— Judgment 
'    .^creditor.     Hughes  v.  Williams 258 

^eC/M^    ' *•  Priority— Equitable  incumbrances— Registration  in  Middlesex 

is  of      i  0 — prior  judgment  registered  in  C.P.— Notice— Priority  over  judgment 
C'  *  ''  .  ^creditor.     Robinson  v.  Woodward 478 


on 


0/U^     5.   Redemption  —  Several     judgment    creditors    not    allowed 

Co*  t&e*  ^successive  periods  of  three  months  each  to  redeem.    Radcliff  v.  Salmon 

bo****6     'r 

6.  Trusts  of   mortgage  moneys  declared    and  mortgages 

.  0p*&  transferred  by  same  deeds— Right  of  mortgagor  to  delivery  of  trust 
^  d  i°  °^'  deeds  on  redemption  or  (one  deed  being  a  marriage  settlement)  to 
*t046-   ^'  *ttested  C0P7  and  covenant  for  production.    Dobaon  v.  Land      .       .    483 
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MORTGAGE — 7.  Transfer— Arrears  of  rent  do  not  pass  by  trans! 
unless  expressly  included.    Salmon  v.  Dean 1 

NE  EXEAT  REGNO— Company— Winding-up  —Writ  granted  agaii 
contributory  in  default  under  Master's  order  for  call.    Mawer9*  Case   i 

NEGLIGENCE— Railway   Company— Loss  of  passenger's  luggtj 
See  Carrier. 

NUISANCE— Burning  bricks  on  a  man's  own  ground  so   as  to 
offensive  to  a  neighbour,  held  a  nuisance,  and  restrained  by  injunctio 
Walter  v.  Sel/e 3 

PARLIAMENT— 1.  Franchise— Borough  vote — Mistake  indescripti 
of  qualification — Amendment.     Eaden  v.  Cooper 5 

2.  County  vote — Appeal— Notice—  6  &  7  Vict.  c.  18,  ss.4 

64 — Adjournment  of  hearing.     Burton  v.  Blake b 

3. Case  not  signed  by  Revising  Barrister.    Buri 

v.  Brooke,  556 ;  Burton  v.  Blake 9 

4. Nonconformist  minister — Occupation— Freeholder 

Legal  estate  in  trustees — Freehold  interest.    Burton  v.  Brooke  .         .    & 

PARTNERSHIP— 1.  Contract  of  service— Share  of  profits — Manag 
ment    of    business — Agreement    expressly   excluding    partnership 
Dismissal   of  servant— Injunction— Specific    performance.      Stocktr 
Brockelbank 

2.  Dissolution  —  Receiver  —  Cases   in   which   Court    appoin 

receiver  though  dissolution  not  prayed — Costs.    Hall  v.  Hall    . 

3.  Joint  and  separate  estates— Sole  trader— Stock  in  trade  ai 

household  furniture— Partners  brought  in  without  agreement  and  coi 
tributing  no  capital  —  Bankruptcy  of  firm— Stock  in  trade  held  joii 
estate  and  furniture  separate  estate.    Ex  parte  Owen  .  .         .41 

4.  Proof  of  debt — Firm  with  two  partners  resident  abroi 

—Judgment  against  third  partner  residing  in  England  (afterwart 
insolvent) — Remaining  partners  solvent — Right  to  prove  against  joi 
estate,  notwithstanding  separate  judgment.    Ex  parte  Water/all       .    3 

PAYMENT  —  Conditional  —  Bill  of  exchange   given  by  stranger 
Negotiation  of  bill — Suspension  of  right  of  action.    See  Estoppel. 

PLEADING.    See  Action,  Cause  of ;  Bill  of  Exchange  and  Promissoi 
Note,  2. 

POOR  LAW— Relieving  officer— Removal  from  office — Discretions] 
power  of  Poor  Law  Commissioners  [now  Local  Government  Board] ' 
remove  officer  without  notice  to  him  or  hearing  his  defence.    In 
Teather 8 

POWER — 1.  Execution — Appointment  to  person  not  object  of  power 
Power  by  wife's  will  to  husband  to  appoint  to  relations  of  wife's  moth* 
— Gift  in  default  of  appointment  to  mother's  relations  according  1 
Statute  of  Distributions — Mother's  next  of  kin  living  at  husband's  deal 
held  entitled  in  default  of  valid  appointment  by  husband.  Davidson 
Proctor 51 

2.  Appointment  to  charitable  purposes — Defective  executio 

aided  in  favour  of  charities — Evidence  as  to  state  of  property — Partial 
Innes  v.  Sayer 21 
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t  do  notour?*0 WISH- -3.  Execution — Will — Publication— Will  to  be  "signed  and 

ftbliahed"  in  the  presence  of  two  witnesses — Will  "  signed  and  sealed  " 

-Word  "  published  "  in  attestation  held  unnecessary  to  validity,  will 

^Jfing  published  by  execution.     Vincent  v.  Bishop  of  Sodor  and  Man  .     387 

"         PRACTICE — 1.  New  trial— Costs — Interpleader  issue— Miscarriage  of 
.  iry — General  rule  as  to  costs  prevails.    Janes  v.  Whitbread       .        .     708 
of  paswj*'*^ 

2.  Setting  aside  proceedings — Writ  of  summons  —  Forgery  of 

©urt  seal  by  solicitor's  clerk — Costs,  liability  of  solicitor  for.    Dunkley 

»wn  ground*'.  Farris 725 

reitr«Mdtyr 

•      PROHIBITION.     Bee  County  Court,  3,  4. 

3_XJjUb it*  PROMISSORY  NOTE.    See  Bill  of  Exchange  and  Promissory  Note. 

.,  RAILWAY — 1.    Construction  of  line — Plan— Special  Act — Stopping 

t  <jt  7  Yictt>jp  road — Injunction — Notice — Acquiescence — Time  of  application  for 

•     njunction — Statutory  requirement  of  substituted  road — Existing  road 

.   -Railways  Clauses  Consolidation  Act,  1845,  ss.  46,  53.     Att.-Qen.  v. 

i$ingW*lN.  Bail.  Co 294 

^  2.  Covenant— Power  of  Company— Contract  illegal  when  beyond 

cupatiofl-pWrposes  of  Company's  Act  not  enforceable  in  court  of  law.     East  Anglian 
rtMi.to**-  feufo.  Co.  v.  Eastern  Counties  Bail.  Co. 783 

of  piriM  3.  Lease  of  undertaking— Covenant  to  efficiently  work  railway 

*?  jJ*  premised— Covenant   running    with  the  land — Power  to  stop  trains — 

rfrfflJistt-  H*ea*ure  of  emcient  working— Powers,  rights  and  liabilities  by  lessees 

rf0Tm^      tnder  agreements  between  third  parties  and  leasing  Company.     West 

London  Bail.  Co.  v.  L.  A  N.  W.  Bail.  Co 686 

-hich  <**  * 

'Til  f.  8$       *•  Statutory  powers — Neglect  to  construct  branch  line — Informa- 

ia    '         lion  by  Attorney-General  at  instance  of  interested  parties— Injunc 


gtock  is  "non — Public  interest.     Att.-Qen.  v.  Birmingham  and  Oxford  Junction  Bail.  Co. 


BP*"£  142 

i  in  &&*       5-  Liability  in  tort— Loss  of  passenger's  luggage.    See  Carrier. 

^^   RECEIVER — 1 .  Possession  of— West  Indian  estate — Arrears  of  rent — 
ier*  ^.^Dilapidation— Parties.    Neatev.  Pink 153 

pro*e*?>      2.  Property  in  possession  of— Seizure  by  sheriff— Contempt  of 

it  V&P  Court.     Set  Sheriff,  2. 

en  V  **    3*  Unascertained  balance  found  due  from  receiver— Death 

L,  j&tfpl^  of  receiver  without  payment — Order  on  petition  to  put  recognizance 
in    suit   against    real   and   personal  representative  of  receiver  and 

j  pH*4gainst  his  sureties.     Ludgater  v.  Channell 60 

ge& 

REVENUE— Legacy  duty— Liability  of  executors  and  legatees  for 

pjjcr<t%npaid  duty — Failure  of  executor  to   pay  duties — Lien  of  Crown  on 

^eflt  Residuary  estate.     Wright  v.  Bamewall 494 

Asi*** 
*        .    •     SALE  OF  GOODS— Acceptance— Small  portion  of  goods  sent  to  and 

retained    by   buyer — Part    acceptance — Waiver — Statute    of    Frauds. 

tn{«*Qilliat  v.  Roberts 889 

oi  rteQ1^  SHERIFF— 1 .  Fees— Extortion— Mo tion  for  attachment  —Affidavits — 
n*  ^pd'i^Upon  levy  and  debt  and  costs  under  n.  fa.,  the  officer  is  not  entitled  to 
ia*D^n>1  charge  fee  for  "  search  "  or  "  discharge."    Masters  v.  Lowther  .        .     828 

Jlu* 

2.  Unlawful  seizure — Property  in  possession  of  receiver  in  *uit — 

.  gejt^Beizure  under  fl.  fa.  issued  by  judgment  creditor  of  defendant— Contempt 
,Cttr~**  0t  °°urt— Motion  t0  commit  sheriff.     Bu&ell  y.  East  Anglian  J^fl.  Co.      30 
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SHIP  AND  SHIPPING— 1.  Authority  of  master  to  hypothecate  fa 
money  borrowed  at  foreign  port  for  necessary  repairs  and  disburse* 
ments  and  to  pledge  personal  credit  of  owner — Whether  maritinu 
interest  he  stipulated  for  or  not.     Stainbank  v.  Fenning       .        .         .561 

2.  Mortgage  —  Trustees  —  Registration  —  Covenant  to   insure- 

Bankruptcy  of  owner  —  Title  of  assignees  —  Proceeds  of  policies - 
Brokers'  lien  for  general  balance  of  account  —  Notice.  Ladbr<k 
v.  Lee 3G»i 

And  see  Insurance  (Marine). 

SOLICITOR— 1.  Privileged  communication — Husband  and  wife  having 
distinct  interests— Solicitor  acting  for  both  parties— Discovery — Right 
of  both  parties  to  production  and  inspection  of  documents.  Ward*  t. 
Warde ltt 

2.  Writ  of  summons— Forgery  of  Court  seal  by  solicitor's  clerk 

— Setting  aside  proceedings — Liability  of  solicitor  for  costs.  Dunkley  v. 
Farris 721 

SPECIFIC  PERFORMANCE— 1.  Purchase  of  client's  property  by 
solicitor  —  Confirmation  —  Acquiescence  —  Specific  performance  not 
granted  unless  confirmation  be  clear,  and  with  knowledge  of  infirmity 
of  contract.     Salmon  v.  Cutis 320 

2.  Undervalue — Estimated   undervalue  of  30  per  cent,  not  of 

itself  sufficient  ground  for  resisting  specific  performance.  Abbott  t. 
Sworder 4$ 

3. Deficiency  or  undervalue  alleged  as  defence  must  be 

such  as  to  shock  the  conscience.    Abbott  v.  Sworder     ,        .        .        .4$ 

STATUTES— 7  Geo.  IV.  c.  46  (Country  Bankers  Act,  1886),  s.  13. 
See  Company,  7. 

8  &  4  Will.  IV.  c.  106  (Inheritance  Act,  1883),  s.  2.    See  Estate,  1. 

1  &  2  Vict.  c.  110  (Judgments  Act,  1838),  s.  12.  See  Execution,  1. 

s.  14.    See  Judgment. 

6   &   7   Vict.  c.  18  (Parliamentary  Voters  Registration  Act, 

1843),  ss.  42,  64.    See  Parliament,  2. 

8  &  9  Vict.  c.  16  (Companies  Clauses  Consolidation  Act,  1845), 

ss.  36,  41 — 44,  53,  54.     See  Company,  1. 

ss.  46,  53.    See  Railway,  1. 

c.  18  (Lands  Clauses  Compensation  Act,  1845),  s.  65.    Set 

Lands  Clauses  Acts,  5. 

s.  68.    See  Lands  Clauses  Acts,  3. 

TRESPASS — Justification— Action  against  County  Court  bailiff  and 
execution  creditor — Seizure  of  goods — Evidence — Execution  warrant - 
Proof  of  judgment — Protection  of  bailiff— Notice  of  action — Indemnity 
from  execution  creditor  —  Assignee  of  goods  —  Right  to  maintain 
trespass  against  wrong-doer.     White  v.  Morris 854 

TROVER  AND  CONVERSION— 1 .  Goods  sent  by  sea— Receipt  by 
agent  of  Shipping  Company — Duty  paid  and  goods  warehoused  by 
agent  in  his  own  name— Removal  of  goods  by  wharfinger  for  his  own 
convenience — Destruction  by  fire— Liability  qf  agent,    Reald  y.  Carev 

833 
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o  hjpotks  TROVER  AND  CONVERSION— 2.  Goods  sent  by  sea— To  constitute 

in  sM  a  conversion  there  must  be  some  repudiation  by  defendant  of  owner's 

Ti*tW  •»  ri8rnt>  or  some  exercise  of  dominion  inconsistent  with  that  right.    Heald 

wat    v.  Carey 833 
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TRUST— 1.  Appointment  of  new  trustees  —  Will  —  Death  of  one 
trustee  in  testator's  lifetime — Appointment  by  surviving  trustee  of  one 
new  trustee  in  his  own  place —Obligation  to  keep  up  original  number 
of  trustees  [see  now  Trustee  Act,  1893,  s.  10  (2)].  Earl  of  Lonsdale  v. 
Beckett 292 

2.  Appointment  by  Court  on  petition — Increase  in  number 

of  trustees — Real  estate— Two  trustees  appointed  in  place  of  one 
'without  reference.    Ex  parte  Tunstall 425 

3.  Breach   of   trust  —  Misapplication   of  trust   funds  —  Money 

advanced  without  security — Subsequent  covenant  by  two  of  three  joint 
debtors.    Fowler  v.  Reynal 163 

4. Proceeds  of  stock  left  with  solicitor  for  investment — 

Misapplication  by  solicitor— Liability  of  trustees— Right  of  cestuis  que 
trust  to  sue  trustees  either  alone  or  jointly  with  solicitor.  Rowland  v. 
Witherden 200 

5.  Satisfaction— Marriage  settlement — Will— Two  suits- 
Costs.     Bensusan  v.  Nehemias 415 

6.  Declaration  of  trust — Receipt — Acknowledgment  that  money 

received  for  use  of  another — "  Received  of  D.  for  use  of  A.  to  be  paid  to 
A.  at  D.'s  death  but  interest  to  be  paid  to  D." — Held  a  good  declaration 
of  trust  inter  vivos.     Moore  v.  Barton 464 

VENDOR  AND  PURCHASER — 1 .  Conditions  of  sale— Sale  by  auction 
— Misdescription — Area  of  property — Deeds  showing  less  quantity  than 
that  stated  in  particulars— Title— Equitable  mortgage — Memorandum 
showing  that  charge  had  been  raised  but  no  evidence  that  charge  had 
been  released,  except  that  afforded  by  vendor's  possession  of  deeds. 
Nicholl  v.  Chambers 864 


—  2.  Purchase-money — Interest — Failure  of  vendor  to  complete  at 
time  agreed  upon — Notice  by  purchaser  that  money  is  lying  idle — Loss 
gxectttufc    of  vendor's  right  to  subsequent  interest.    Dyson  v.  Hornby  .451 


ration*5 
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3.  Specific  performance  —  Particulars  —  Misstatement — Under- 
value— Concealment  of  recent  valuation  of  property — Title,  reference 
as  to — Costs.    Abbott  v.  Sworder 439 

4.  Title — Requisitions— Conditions    of  sale — Supplemental 

agreement — Distinction  between  boundaries  of  freeholds  and  copyholds. 
Dawson  y.  Brinckman 10 

5.  Sale  by  auction — Specific  performance — Sale  in  lots— Rights 

of  way — Particulars  and  conditions  of  sale.    Randall  v.  Hall  .    402 

WASTE— 1.  Timber— Injunction  against  tenant  for  life  at  suit  of 
trustees  —  Settlement  —  Trust  of  term  for  raising  charges  without 
impeachment  of  waste — Discretionary  power  of  trustees— Exemption 
from  liability  to  waste  annexed  to  life  estate  is  a  special  power  in 
tenant  for  life  to  appropriate  part  of  inheritance.    Kekewich  v.  Marker    99 

2.  Tenant  for  life — Accidental  fire — Lunatic.    See  Lunacy,  3. 

WILL— 1.  Construction — Abatement— Gifts  to  charity— Pure  per- 
sonalty and  personalty  savouring  of  realty — Marshalling  assets  for 
payment  of  charitable  and  general  legacies.    Robinson  v.  Oeldard     .    271 

—  2.  Legacies  and  annuities — Priority — Abatement  rule  as  to 

rateable  abatement  of  annuities  and  legacies  in  cases  of  deficiency  of 
assets.     Miller  v.  Huddlestone 171 
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WILL — 3.  Construction — Legacies  and  annuities — Annuity,  whether 
perpetual  or  for  life — Direction  to  pay  to  mother  of  child — Annuity  not 
confined  to  minority  of  child — Bule  that  where  annuity  given  by  will 
annuitant  takes  for  life  only.     Yates  v.  Maddan 184 

4.  Annuity  —  Charge    on     lands  —  Powers    to    executors 

to  appropriate  fund  to  answer  annuity  —  General  charge  of  debts 
and  legacies  —  Fund  primarily  liable  —  Estates  specifically  devised 
— Where  will  makes  special  provision  for  payment,  context  may  show 
that  general  direction  respecting  debts  and  legacies  does  not  include 
annuity.     Woodhead  v.  Turner 430 

5.  Condition — Annuity — Condition  that  annuitant  attends 

personally  to  receive  and  give  receipts  for  payments— Whether  acting 
in  restraint  of  alienation.    Arden  v.  Goodacre 799 

6. Fund  given  to  person  absolutely — Condition  cannot 

be  annexed  that  so  much  as  legatee  shall  not  dispose  of  shall  go  over 
to  another.     Watkins  v.  William* ;  Haverd  v.  Church      ....    228 

7. Specific  bequest  of  leaseholds  subject  to  payment  of 

rent  or  performance  of  covenants — Covenant  to  repair — Liability  of 
legatee  to  indemnify  estate  against  dilapidation.    Hickling  v.  Boyer    231 

8.  —  ' Legatee,  whether  taking  property  cum  onere — Dis- 
tinction between  testamentary  disposition  of  mortgages  and  of  lease- 
holds in  reference  to  use  of  words  "  subject,  &c."    Sickling  v.  Boyer    231 

9.  Charge  of  debts — "  Testamentary  expenses" — Costs   of 

suit  brought  to  settle  question  of  construction  of  will.  Morrett  v. 
Fisher 426 

10.  Charity— Education — Gift  of  residue — Three  objects — 

Division  into  moieties  or  third  parts— Failure  of  one  part  under  Mort- 
main Act.     Cra/ton  v.  Frith 371 

11.  Charitable  gift — Gift  contrary  to  Christianity — Essay — 

"  Natural  Theology  "—True  and  perfect  system  of  universal  religion. 
Briggs  v.  Hartley 514 

12. Legacy  for  best  essay  on  "  Emigration  to  America" 

held  void  for  uncertainty.    Briggs  v.  Hartley 514 

13.  Legacy— Misdescription  of  sex— Gift   to   four  sons    of 

A. — A.  having  three  sons  and  a  daughter — Held  that  the  daughter 
took  legacy  with  sons.     Lane  v.  Green 372 

14.  Joint  tenancy — "  Remainder  for  my  daughter  and  at 

her  decease  to  be  left  to  her  children."    Mence  v.  Bagster  .  332 

15.  Accumulation  —  Remoteness  —  Portion  —  Contingent 

legacies  —  Vesting  of  legacy  —  Income  —  Residue  —  Thellusson  Act. 
Morgan  v.  Morgan 333 

16.  Devise  in  fee  qualified  by  death  with  issue  and  without 

issue.     Gee  v.  Town  Council  of  Manchester 497 

17.  .^^Lunatic — Maintenance — Income  of  two  estates — Contri- 

bution-^J&coneration.    Methold  v.  Turner 376 

— -^  18.  Survivorship — "  Dying  without  leaving  issue  " — Period 

of  vesting,  jihniih  iS Stewart 379 

*    -         ■'  ,  W 

l«h  — -°*<  Dyjng  without   children  "—Portion— Estate   tail    in 

realty  with  absolute-interest  in  personalty.    Bacon  v.  Cosby    .        .     381 

'•   V1    *. 

;  29.  — : —  Gilt   to    infant    son— Shares   in    Companies — Gift    on 

attaining  21 — Haintenance—  Intermediate  income.     Wright  v.    Warrm 

410 
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WILL — 21.  Construction — Gift  to  wife  for  life— Legacies  payable  at 
wife's  death — Residue  left  at  his  wife's  "  disposal"  if  she  remained  a 
widow— Gift  over  (subject  to  annuity  to  her)  on  re-marriage — Capital  of 
residue  held  to  belong  to  wife's  estate  on  her  death  without  having 
married  again.     Nowlan  v.  Walsh 488 

22.  Gift  to  next  of  kin  of  person  dead  at  date  of  will- 
Period  of  ascertaining  class — Next  of  kin  living  at  death  of  testator. 
Philips  v.  Evans 346 

:c;^  23.  "Property" — Generality  of  word  not  restricted  by  use 

of  words  " interest''    and    "dividends"  with   reference   to  income. 
0  Morrison  v.  Hoppe 369 

tie*"  24.  Legacy  to  debtor — Bequest  of  leaseholds  for  legatee's 

personal  support  and  maintenance,  free  from  claims  or  lien  of  creditors 
.  r  .  — Debt  due  to  testator — Set-off.     Harvey  v.  Palmer      ....    428 

all?  25.  Precatory  trust —  "Well   knowing"  —  Exclusion    of 

beneficial  interest — Resulting  trust  for  next  of  kin.   Briggs  v.  Penny,    192 

26. Gift  of  residue  to  wife — Direction  to  make  schedule 

and  expression  of  wishes  as  to  disposition  of  property— No  intention  to 
"  deprive  my  wife  from  exercising  the  entire  right  and  will  over  my 
said  property  " — Words  held  to  be  merely  precatory.    Huskisson  v.  Bridge 

&&"  373 


lV-  27.  Revocation  —  Codicil  —  Trustee  —  Devise  in  trust  — 

Codicil  revoking  appointment  of  trustee — Revocation  of  devise,    as 
,.jj£  well  as  of  office.    In  re  Hough's  Will 414 

]-  28.  Specific  legacy — Evidence — Where  gift  is  prima  facie  specific, 

evidence  of  state  of  property  at  date  of  will  is  admissible.    Innes  v. 
4$  S«y*r 217 

&&'  29.  Vesting  of  legacy — Children— Payment  at  26 — Provision 

for  maintenance  until  26— Vested  interests  at  testator's  death.    Eccles 

&  v.  Birkdt 305 

•7"  . 

i  ^  — -  30. Trust  for  testator's  daughter  for  life  with  remainder 

to  her  husband  for  life — Ultimate  trust  for  daughter's  children  equally 

.  "  as  and  when  they  attain  21 " — Held  that  interests  vested  before  21. 

oA*  Williams  v.  Clark 449 

)flr*5  WORDS— "Disposal."    See  Will,  21. 

***  "Dying  without  children."    flee  Will,  19. 

^  "  Dying  without  leaving  issue."    See  Will,  18. 

"Property."    See  Will,  23. 


i* 


(**#  "  Testamentary  expenses."    See  Executor  and  Administrator,  2. 

"  Well  knowing."    See  Will,  25. 


END  OP  VOL.   LXJJKtt*    ^  f     Q     <fi      „ 

f     <  BRADBUBY,  AONEW,  &  CO.  LD.,  PBINTBB8,  LONDON  AND  TONjgBTOGE.  '      f  ^ 


—Ml 


■  p-av;X-  WA'xvrVvi 


Vuiv 


"'v 


"•■■•:•■■■•-••........■■."... 


wS^mp^™woSm  BfttiOT^^jflfrVySflM  ............ 

•^^'v  vv.vv.  ■•■,  .-v  .••■:■.■■.■•:■..-.......,.■.•.■.;.../.■....■..;::.:  . 


DJQDOflFDUk 

ml 

••»•••• 

•"•■'■ 

iJ8>5«SS 

''''••'  ••'••:::"'::'".' 

nBRSrfffK 

S8S 

08* 

■..-••• 

•  •  * 

'in  Ot'JvL 

•  •■••••••••• 

....'...'..■ 

■■"■■••'■'•' 

■•••■•••■ 

•  •  • 


